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PREFACE  TO   SECOND   EDITION. 


In  the  present  Edition  some  considerable  additions  have  been  made  to 
a  book  the -First  Edition  of  which  was  received  by  the  Profession, 
and  commented  upon  by  the  Press,  far  more  favourably  than  I 
had  ventured  to  expect.  In  Part  I.,  which  chiefly  relates  to  practice 
under  the  Judicature  Acts  and  Eules  of  Court,  I  have  entirely  re- 
written the  early  chapters  of  the  First  Edition,  presenting  the  Eules 
in  a  more  complete  shape  (including  the  Eules  of  1875  aud  1876), 
compiling  the  Chancery  Division  Cases  upon  them,  which  have  been 
reported,  and  introducing  a  short  Chapter  upon  Interpleader.  In 
Part  II.  additions  are  made  to  all  the  Chapters  entitled  "  Infants," 
"  Married  Women,"  "  Accoxrar,"  and  "  Partnership  ;"  more  particu- 
larly to  the  latter.  In  the  Chapter  on  Injunctions,  additional  notes 
are  furnished  under  the  heads  of  "  Literary  Copyright,"  "  Assignment 
of  Copyright,"  and  "  Patents."  In  the  Chapters  on  "  Eeceivers  "  and 
"  Partition  "  I  have  also  made  additions  and  have  introduced  into  the 
latter  Chapter  The  Partition  Act,  1876.  In  Part  III.  (Statutory 
Jurisdiction)  I  have  added  to  the  Chapter  entitled  "  The  Settled 
Estates  Acts,"  The  Settled  Estates  Amendment  Act,  1 876 ;  and  have 
made  a  few  additions  and  corrections  in  the  concluding  Chapters.  I 
have  added  throughout  the  boot  notes  of  the  reported  Cases  down 
to  the  present  time  bearing  upon  each  subject. 

As  regards  Forms  of  Orders,  exception  having  been  taken  to  quota- 
tions made  in  my  First  Edition  from  a  work  out  of  print,  and  to 
which  I  had  been  a  gratuitous  and  not  inconsiderable  contiibutor, 
I  have  carefully  guarded  myself  in  the  present  Edition  against  similar 
complaints  from  the  same  quarter. 

I  am  again  indebted  to  my  friend  Mr.  Herbert  Jackson,  of  the 
Chancery  Registrars'  Office,  for  an  Index,  which  I  believe  will  be 
found  clear  arid  comprehensive. 

LOFTUS  LEIGH  PEMBEETON. 

Noveviber,  187G. 


PREFACE  TO  PIEST  EDITION. 


I  SUBMIT  to  the  Profession  a  book  which  I  commenced  in  the  latter 
end  of  1869,  and  which  is  the  result  of  several  years'  labour.  In 
doing  so  I  am  aware  that  the  practice  in  the  Chancer j'  Division  of 
the  High  Court  of  Justice  remains  in  many  branches  of  its  work  very 
unsettled,  even  if  the  principles  can  be  considered  as  defined.  But 
on  the  other  hand,  the  Judicature  Acts  and  Eules  have  left  much  of 
the  old  Procedure  in  Chancery  unaffected,  and  have  demonstrated 
without  ambiguity  much  of  the  new  Procedure.  To  the  safe  ground 
indicated  I  have  almost  entirely  confined  mj'self ;  and  on  that  account 
the  present  publication  may  not,  I  hope,  be  thought  inopportune,  or 
found  to  be  valueless. 

I  must  express  the  obligations  I  am  under  for  many  of  my  refer- 
ences to  the  following  works  : — Story's  Equity  Jurisprudence ;  Fisher 
on  Mortgages ;  Kerr  on  Injunctions  ;  Buckley  on  the  Companies  Acts, 
1862  and  1867;  and  in  particular  to  the  last  Edition  of  Daniell's 
Chancery  Practice  by  Mr.  Field  and  Mr.  Dunn. 

For  the  Index  I  am  indebted  to  my  friend  Mr.  Herbert  Jackson,  of 
the  Chancery  Eegistrars'  Office.  So  much  of  the  value  of  a  Law 
book  depends  upon  its  Index,  that  I  have  studied  to  put  the  Index 
of  this  Volume  into  good  hands  ;  and  I  believe  successfully. 

LOFTUS  LEIGH  PEMBERTON. 

^pril,  1876.  Z^::. 
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CHAPTER  I. 

WEIT  OF  SUMMONS— APPEAEANCE. 

EuLES  OF  Court — Operation  of. 

"  The  Rules  of  Court  in  the  first  schedule  to  this  Act  shall  come  into  operation 
at  the  commencement  of  this  Act,  and  as  to  all  matters  to  which  they  extend 
shall  thenceforth  regulate  the  proceedings  in  the  High  Court  of  Justice  and  Court 
of  Appeal.  But  such  Rules  of  Court  and  also  all  such  other  Rules  of  Court  (if 
any)  as  may  be  made  after  the  passing  and  before  the  commencement  of  this 
Act  under  the  authority  of  th§  next  section  may  be  annulled  or,  altered  by  the 
authority  by  which  new  Rules  of  Court  may  be  made  after  the  commencement 
of  this  Act ":  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  16. 

Provision  is  made  by  section  17  of  the  Judicature  Act,  1875,  for  making  any 
further  or  additional  Rules  of  Court  for  carrying  the  Principal  Act  and  the  Act 
of  1875  into  effect. 

And  provision  is  made  by  section  21  of  the  Judicature  Act,  1875,  saving  all 
forms  and  methods  of  procedure  not  inconsistent  with  this  Act  or  the  new  Rules. 

Form  and  Commencement  of  Action, 
(order  I.) 
"  All  actions  which  have  hitherto  been  commenced  by  writ  in  the  Superior 
Courts  of  Commou  Law  at  Westminster,  or  in  thfe  Court  of  Common  Pleas  at 
Lancaster,  or  in  the  Court  of  Pleas  at  Durham,  and  alt  suits  which  have  hitherto 
been  commenced  by  bill  or  information  in  'the  High  Court  of  Chancery,  or  by  a 
cause  in  rem  or  in  personam  in  the  High  Court  of  Admiralty,  or  by  citation  or 
otherwise  in  the  Court  of  Probate,  shall  be  instituted  in  the  High  Court  of 
Justice  by  a  proceeding  to  be  called  an  action  " :  Jud.  Rules,  Order  1,  rule  1. 

Inteepleadee. 
"  With  respect  to  interpleader,  the  procedure  and  practice  now  used  by  Courts 
of  Common  Law  under  the  Interpleader  Acts,  1  &  2  Will.  4.  c.  58,  and  23  &  24 
Vict.  c.  126,  shall  apply  to  all  actions  and  all  the  Divisions  of  the  High  Court  of 
Justice,  and  the  application  by  a  deft  shall  be  made  at  any  time  after  being 
served  with  a  writ  of  summons  and  before  delivering  a  defence  " :  Jud.  Rules, 
Order  1,  rule  2.    See  Interplea<3er,  ch.  14,  post,  p.  90. 
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Pkoceedinss  other  than  Actions. 

"  All  other  proceedings  in,  and  applications  to,  the  High  Coui-t  may,  subject 
to  these  Rules,  be  taken  and  made  in  the  same  manner  as  they  would  have  been 
taken  and  made  in  any  Court  in  which  any  proceeding  or  application  of  the  like 
kind  could  have  been  taken  or  made  if  the  Act  had  not  been  passed  " :  Jud. 
Rules,  Order  1,  rule  3. 


Wbit  of  Summons  and  Procedure,  &c. 

(OEDEB  II.) 
Action,  how  commenced. 

"  Every  action  in  the  High  Court  shall  be  commenced  by  writ  of  summons, 
which  shall  be  indorsed  with  a  statement  of  the  nature  of  the  claim  made,  of  the 
relief  or  remedy  required  in  the  action,  and  which  shall  specify  the  Division  of 
the  High  Court  to  which  it  is  intended  that  the  action  should  be  assigned " : 
Jud.  Rules,  Order  2,  rule  1. 

Costs  of  Pbolix  Forms. 

"  Any  costs  occasioned  by  the  use  of  any  more  prolix  or  other  forms  of  writs, 
and  of  indorsements  thereon,  than  the  forms  hereinafter  prescribed,  shall  be  borne 
by  the  party  using  the  same,  unless  the  Court  shall  otherwise  direct":  Jud.  Rules, 
Order  2,  rule  2. 

Form  of  Writ. 

"  The  writ  of  summons  for  the  commencement  of  an  action  shall,  except  in 
the  cases  in  which  any  different  form  is  hereinafter  provided,  be  in  the  Form 
No.  1  in  Part  L  of  Appendix  (A.),  with  such  variations  as  the  circumstances  may 
require" :  Jud.  Rules,  Order  2,  rule  3. 

"  Forms  2  and  3  in  Part  I.  of  Appendix  (A.)  to  '  The  Rules  of  the  Supreme 
Court '  shall  be  read  as  if  the  words  '  by  leave  of  the  Court  or  a  Judge '  ,were 
not  therein" :  Jud.  Rules,  Order  2,  rule  3a. 

Form  referred  to  in  Order  2,  Eule  3. 

Date  and  title,  &c.  V.  R.,  &c.  To  C.  D.,  of  — ,  in  the  county  of  — , 
and  E.  P.,  of  — .  We  command  you.  That  within  eight  days  after  the 
service  of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the — Division  of  our  High 
Court  of  Justice  in  an  action  at  the  suit  of  A.  B. ;  and  take  notice  that 
in  defeult  of  your  so  doing  the  pit  may  proceed  therein  and  judgment 
may  be  given  in  your  absence.    Witness,  &o. 

Memorandum  to  he  subscribed  on  the  Writ. 
N.B.— This  writ  is  to  be  served  within  (twelve)  calendar  months  from 

the  date  thereof,  or,  if  renewed,  from  the  date  of  such  renewal, 

including  the  day  of  such  date,  and  not  afterwards. 
The  deft  \pr  defts}  may  appear  hereto  by  enterii^  an  appearance  [or, 

appewramxsl  either  personally  or  by  solicitor  at  the  [  ] 

ofSce  at  — . 
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Indorsement  to  be  made  on  the  Writ  before  Issue  thereof. 
The  pit's  claim  is  for,  &c. 
\       This  writ  was  issued  by  B.  F.,  of,  &c.,  solicitor  for  the  said  pit,  who 
resides  at  — ,  or,  this  writ  was  issued  by  the  pit  in  person,  who  resides 
at  —  Imention  the  city,  town,  or  parish,  and  also  the  name  of  the  street 
and  number  of  the  house  of  the  plfs  residence  if  any."] 

Indorsement  to  be  made  on  the  Writ  qfter  Service  thereof. 

This  writ  was  served  by  X.  Y.  on  L.  M.  [the  deft  or  one  of  the  defts] 
on  Monday,  the  —  day  of  — . 

(Signed)    X.  Y. 

Leave  for  "Weit  out  of  Jueisdiction. 

"No  writ  of  summons  for  service  out  of  the  jurisdiction,  or  of  which  notice  is 
to  be  given  out  of  the  jurisdi(^ion,  shall  be  issued  without  the  leave  of  a  Court 
or  judge  " :  Jud.  Rules,  Order  2,  rule  4. 

See  Order  11,  post,  p.  15. 

Form  of  Writ  for  Service  out  op  the  Jurisdiction. 
"  A  writ  of  summons  to  be  served  out  of  the  jurisdiction,  or  of  which  notice  is 
to  be  given  out  of  the  jurisdiction,  shall  be  in  Form  No.  2  in  Part  I.  of  Appendix 
(A.),  with  such  variations  as  circumstances  may  reqviire.  Such  notice  shall  be 
in  Form  No.  3  in  the  same  Fart,  with  such  variations  as  circumstances  may 
require":  Jud.  Rules,  Order  2,  rule  5. 

Form  No.  2,  (Aove  referred  to. 
Date  and  title,  &c.  V.  R.,  &c.  To  C.  D.,  of  — .  We  command 
yon.  That  within  [here  insert  the  number  of  days  directed  by  the  Court 
or  a  judge  ordering  the  service  or  notice']  after  the  service  of  this  writ 
[or  notice  of  this  writ,  as  the  case  may  be]  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in 
the  —  Division  of  our  High  Court  of  Justice  in  an  action  at  the  suit 
of  A.  B.;  and  take  notice  that,  in  default  of  your  so  doing,  the 
pit  may  [by  leave  of  the  Court  or  a  judge*]  proceed  therein,  and 
judgment  may  be  given  in  your  absence.    Witness,  &c. 

[Memoromdum  amd  Indorsements  as  in  Form  No.  1.] 
Indorsements  to  be  made  on  the  turit  before  the  issue  thereof. 

N.B. — 2%is  virit  is  to  be  used  where  the  deft,  or  all  the  defts,  or  one 
or  more  deft  or  defts,  is  or  are  out  of  the  Ju/risdiction. 
*  The  words  bracketed  are  now  to  be  omitted:  Jud.  Rules,  Order  2, 
rule  3a,  ante,  p.  2. 

Form  No.  3,  above  referred  to. 
Date  and  title,  &c.  To  ,G.  H.,  of  — .  Take  notice  that  A.  B.,  of, 
&o.,  has  commenced  against  you,  G.  H.,  in  the  —  Division  of  Her 
Majesty's  High  Court  of  Justice  in  England,  by  writ  of  that  Court, 
dated  the  —  day  of  — ;  which  writ  is  indorsed  as  follows  [copy  in  full 
the  indorsements] ;  and  you  are  required  within  —  days  after  receipt 
of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the 
said  action  by  causing  an  appearance  to  be  entered  for  you  in  the 

B  2 
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said  Court  to  the  said  action ;  and  in  default  of  your  so  doing,  the  said 
A.  B.  may  [by  leave  of  the  Court  or  a  judge*]  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Tou  may  appear  to  the  said  writ  by  entering  an  appearance  personally, 
or  by  your  solicitor,  at  the  [  ]  office  at  — . 

(Signed)  A.B.,  of— ,  &o. 
I  or, 

X.T.,  of— ,  &c. 
*  The  words  bracketed  are  now  to  be  omitted:  Jud.  Rules,  Order  2, 
rule  3  a,  ante,  p.  2, 

Actions  upon  Bills  of  Exchange  or  Peomissory  Notes. 

"  With  respect  to  actions  upon  a  bill  of  exchange  or  promissory  note,  com- 
menced within  six  months  after  the  same  shall  have  become  due  and  payable, 
the  procedure  under  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67,  still  continues 
to  be  used :"  Jud.  Rules,  Order  2,  rule  6. 

Form  op  Summons  in  Admiralty  Actions. 

"  The  writ  of  summons  in  every  Admiralty  action  in  rem  shall  be  'in  Form  No. 
4  of  Part  I.  of  Appendix  (A.)  to  the  Act,  with  such  variations  as  circumstances 
may  require  " :  Order  2,  rule  7. 

Date  and  Teste  of  Writ. 

"Every  writ  of  summons,  and  also  every  other  writ,  shall  bear  date  on  the  day 
on  which  the  same  shall  be  issued,  and  shall  be  tested  in  the  name  of  the  Lord 
Chancellor,  or  if  the  offece  of  Lord  Chancellor  shall  be  vacant,  in  the  name  of 
the  Lord  Chief  Justice  of  England  " :  Jud.  Eules,  Order  2,  rule  8. 

Amendment  of  Writ  of  Summons. 

The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow  the  pit  to 
amend  the  writ  of  summons  in  such  maimer  and  on  such  terms  as  may  seem  just : 
See  Jud.  Rules,  Order  27,  rule  11,  ^os«,  p.  48. 

An  action  may,  by  amendment  of  the  writ  and  statement  of  claim,  he  turned 
into  an  information  and  action,  the  Attorney-General  consenting:  Caldwell^ 
Pagham  Harbour  Beclatnation  Co.,  L.  E.  2  Ch.  D.  221. 

The  amendment  may  he  made  by  the  record  and  writ  clerk,  upon  production 
ot  the  counsels  brief:  Mathias  v.  Mathias,  W.  N.  (1876)  214. 


Indoesement  of  Claim, 
(obder  iii.) 

Indorsement  before  Issue  of  Weit. 

Pour  different  kinds  of  indorsement  are  dealt  with  in  this  Order  — 

(1.)  Ihe  "statement  of  the  nature  of  the  claim  made  or  of  the  reliefer 
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remedy  required  "  prescribed  by  Order  2,  rule  1,  and  dealt  with  in  the 
first  five  rules  of  this  order ; 

(2.)  The  indorsement  of  the  amount  of  debt  and  costs  required,  when  the 
claim  is  for  a  debt,  by  rule  7  of  this  order,  following  sect.  8  of  the 
C.  L.  P.  Act,  1852 ; 

(3.)  The  special  indorsement  authorized  by  rule  6  of  this  order,  as  here- 
tofore by  sect.  25  of  the  C.  L.  P.  Act,  1852,  to  warrant  proceedings  in 
case  of  default  of  appearance  under  Order  12,  rules  3  and  4,  or  not- 
withstanding appearance,  under' Order  14 ; 

(4.)  The  indorsement  of  a  claim  for  an  account  under  rule  8  of  this  order, 
to  warrant  proceedings  under  Order  15 :  Wilson,  p.  165. 

Peecise  Eemedt. 

"  In  the  indorsement  required  by  Order  2,  rule  1,  [ante  p.  2]  it  shall  not 
be  essential  to  set  forth  thrf  precise  ground  of  complaint  or  the  precise  remedy 
or  relief  to  which  the  pit  may  consider  himself  entitled.  The  pit  may,  by  leave 
of  the  Court  or  judge,  amend  such  indorsement  so  as  to  extend  it  to  any  other 
cause  of  action  or  any  additional  remedy  or  relief" :  Jud.  Rules,  Order  3,  rule  2. ' 

When  the  main  object  of  the  action  is  to  obtain  either  an  injunction^  or 
receiver,  the  pit's  writ  ought  to  be  so  indorsed :  Colebov/rne  v.  Goleboume,  L.  R. 
1  Ch.  D.  690. 

FOEM  OF  IjroOESBMENT. 

"  The  indorsement  of  claim  may  be  to  the  effect  of  such  of  the  forms  in  Part 
II.  of  Appendix  (A.)  to  the  Act  as  shall  be  applicable  to  the  case,  or  if  none  be 
found  applicable,  then  such  other  similarly  concise  forms  as  the  natiire  of  the 
case  may  require  " :  Jud.  Rules,  Order  3,  rule  3. 

Indoesememt  when  Paeties  aee  Eepeesentatives. 

"  If  the  pit  sues,  or  the  deft  or  any  of  the  defts  is  sued  in  a  representative 
capacity,  the  indorsement  shall  shew  in  manner  appearing  by  the  statement  in 
Appendix  (A.)  to  the  Act,  Part  2,  section  8,  or  by  any  other  statement  to  the 
like  effect,  in  what  capacity  the  pit  or  deft  sues  or  is  sued  " :  Jud.  Rules,  Order  3, 
rule  4. 

Indorsement  in  Probate  Actions. 

"In  probate  actions  the  indorsement  shall  shew  whether  the  pit  claims  as 
creditor,  executor,  administrator,  residuary  legatee,  legatee,  next  of  kin,  beir-at- 
law,  devisee,  or  in  any  and  what  other  character  " :  Jud.  Rules,  Order  3,  rule  5. 

Special  Indorsement  for  Debts  or  Liquidated  Demands. 

"  In  all  actions  where  the  pit  seeks  merely  to  recover  a  debt  or  liquidated 
demand  in  money  payable  by  the  deft,  with  or  without  interest,  arising  upon 
a  contract  express  or  implied,  as,  for  instance,  on  a  bill  of  exchange,  pro- 
missory note,  cheque,  or  other  simple  contract  debt,  or  on  a  bond  or  contract 
under  seal  for  payment  of  a  liquidated  amount  in  money,  or  on  a  statute,  where 
the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money,  or  in  the  nature  of  a 
debt,  or  on  a  guaranty,  whether  under  seal  or  not,  where  the  claim  against  the' 
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principal  is  in  respect  of  such  debt  or  liquidated  demand,  bill,  cheque,  or  note,  or 
on  a  trust,  the  writ  of  summons  may  be  specially  indorsed  with  the  particulars 
of  the  amount  sought  to  be  recovered,  after  giving  credit  for  any  payment  or  set- 
off"  :  Jud.  Rules,  Order  3,  rule  6. 

"Wherever  the  pit's  claim  is  for  a  debt  or  liquidated  demand  only,  the  m- 
dorsement,  besides  stating  the  nature  of  the  claim,  shall  still  state  the  amount 
claimed  for  debt  or  in  respect  of  such  demand,  and  for  costs  respectively,  and 
shall  further  state,  that  upon  payment  thereof  within  four  days  after  service,  or,  in 
case  of  a  writ  not  for  service  vpithin  the  jurisdiction,  within  the  time  allowed  for 
appearance,  further  proceedings  will  be  stayed.  Such  statement  may  be  in  the 
form  in  Appendix  (A.)  to  the  Act,  Part  2,  section  3.  The  deft  may,  notwith- 
standing such  payment,  have  the  costs  taxed,  and  if  more  than  one-sixth  shall 
be  disallowed,  the  pit's  solicitor  shall  pay  the  costs  of  taxation " :  Jud.  Rules, 
Order  3,  rule  7. 

Indoksement  m  Casks  of  Account. 

"  In  all  cases  of  ordinary  account,  as,  for  instance,  in  the  case  of  a  partnership, 
or  executorship  or  ordinary  trust  account,  where  the  pit  in  the  first  instance 
desires  to  have  an  account  taken,  the  writ  of  summons  shall  be  indorsed  with  a 
claim  that  such -account  be  taken" :  Jud.  Rules,  Order  3,  rule  8. 


Indorsement  op  Addbess. 

(OEDEB  IV.) 

Plt  suing  by  Solicitoe. 


"  The  solicitor  of  a  pit,  suing  by  a  solicitor,  shall  indorse  upon  every  writ 
of  summons  and  notice  in  lieu  of  service  of  a  writ  of  summons  the  address  of  the 
pit,  and  also  his  own  name  or  firm  and  place  of  business,  and  also  if  his 
place  of  business  shall  be  more  than  three  miles  from  Temple  Bar,  another  proper 
place,  to  be  called  his  address  for  service,  which  shall  not  be  more  than  three 
miles  from  Temple  Bar,  where  writs,  notices,  petitions,  orders,  summonses, 
warrants,  and  other  documents,  proceedings  a,nd  written  communications  may  be 
left  for  him.  And  where  any  such  solicitor  is  only  ^ent  of  another  solicitor 
he  shall  add  to  his  own  name  or  firm  and  place  of  business  the  name  or  firm  and 
place  of  business  of  the  principal  solicitor  " :  Jud.  Rules,  Order  4,  rule  1. 

But  this  rule  only  applies  where  the  writ  of  summons  is  issued  out  of  the 
London  ofSce.    (Rules  of  Court,  February  1876.) 

Plt  suing  in  Person. 

"  A  pit  suing  in  person  shall  indorse  upon  every  writ  of  summons  and 
notice  in  lieu  of  service  of  a  writ  of  summons  his  place  of  residence  and  occupation, 
and  also,  if  his  place  of  residence  be  more  than  three  miles  from  Temple  Bar, 
another  proper  place,  to  be  called  his  address  for  service,  which  shall  not  be  more 
than  three  miles  from  Temple  Bar,  where  writs,  notices,  petitions,orders,  summonses, 
warrants,  and  other  documents,  proceedings  and  written  communications,  may  be 
left  for  him" :  Jud.  Rules,  Order  4,  rule  2. 

But  this  rule  only  applies  where  the  writ  of  summons  is  issued  out  of  the 
London  office  (Rules  of  Court,  February  1876). 


Oh.  I.]  WRIT  OP  SUMMONS— APPEABANCB.  7 

District  EEaiSTET. 

"  In  all  cases  where  a  writ  of  summons  is  issued  out  of  a  district  registry,  the 
solicitor  shall  give  on  the  writ  the  address  of  the  pit,  and  his  own  name  or 
firm,  and  his  place  of  business,  which  shall,  if  his  place  of  business  be  within  the 
district  of  the  registry,  be  an  address  for  service,  and  if  such  place  be  not  within 
the  district,  he  shall  add  an  address  for  service  within  the  district,  and  where  the 
deft  does  not  reside  within  the  district,  he  shall  add  a  further  address  for 
service,  which  shall  not  be  more  than  three  miles  from  Temple  Bar ;  and  where 
the  solicitor  issuing  the  writ  is  only  agent  for  another  solicitor,  he  shall  add  to 
his  own  name  or  firm,  and  place  of  business,  the  name  or  firm  and  place  of  business 
of  the  principal  solicitor. 

"  Where  the  pit  sues  in  person  he  shall  give  on  the  writ  his  place  of  residence 
and  occupation,  which  shall,  if  his  place  of  residence  be  within  the  district, 
be  an  address  for  service,  and  if  such  place  be  not  within  the  district,  he  shall  add 
an  address  for  service  within  the  district,  and,  when  the  deft  does  not  reside 
within  the  district,  he  shall  add  a  farther  address  for  service,  which  shall  not 
be  more  than  three  miles  from  Temple  Bar  " :  Jud.  Rules,  Order  4,  rule  3  a  (Rules 
of  Court,  February  1876,  annulling  Order  4,  rule  3), 


Issue  of  Wbit  of  Summons. 

(OEDEB  V). 

1.  Place  of  Issue. 


"  In  any  action  other  than  a  Probate  action,  the  pit,  wherever  resident,  may 
issue  a  writ  of  summons  out  of  the  registry  of  any  district":  Jud.  Rules, 
Order  5,  rule  1.    See  Pbocebdikgs  in  Dibtbict  Rbgistbies,  p.  75. 

"  In  all  cases  where  a  deft  neither  resides  nor  carries  on  business  within 
the  district  out  of  the  registry  whereof  a  writ  of  summons  is  issued,  there  shall 
be  a  statement  on  the  face  of  the  writ  of  summons  that  such  deft  may  cause 
an  appearance  to  be  entered  at  his  option  either  at  the  district  registry  or  the 
London  office,  or  a  statement  to  the  like  effect " :  Jud.  Rules,  Order  5,  rule  2. 

"  In  all  cases  where  a  deft  resides  or  carries  on  business,  within  the  district, 
and  a  writ  of  summons  is  issued  out  of  the  district  registry,  there  shall  be  a 
statement  on  the  face  of  the  writ  of  summons  that  the  deft  do  cause  an  appearance 
to  be  entered  at  the  district  registry,  or  to  the  like  effect" :  Jud.  Rules,  Order  5, 
rule  3. 

2,  Option  to  choose  Division  in  certain  Cases, 

"  Subject  to  the  power  of  transfer,  every  person  by  whom  any  cause  or  matter 
may  be  commenced  in  the  High  Court  of  Justice,  which  would  have  been  within 
the  non-exclusive  cognizance  of  the  High  Court  of  Admiralty  if  the  said  Act  had 
not  passed,  shall  assign  such  cause  or  matter  to  any  one  of  the  divisions  of  the 
said  High  Court,  including  the  Probate,  Divorce,  and  Admiralty  Division,  as  he 
may  think  fit,  by  marking  the  document  by  which  the  same  is  commenced  with 
the  name  of  the  division  and  giving  notice  thereof  to  the  proper  officer  of  the  Court. 
If  so  marked  for  the  Chancery  Division,  the  same  shall  be  assigned  to  one  of  the 
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judges  of  such  division  by  marking  the  same  with  the  name  of  such  of  the  said 
judges  as  the  pit  or  petitioner  (subject  to  such  powers  of  transfer)  may  think 
fit" :  Jud.  Rules,  Order  5,  rule  4. 

3.  Generally. 

Preparation  of  Writ. 

«  Writs  of  summons  shall  be  prepared  by  the  pit  or  his  solicitor,  and  shall 

be  written  or  printed,  or  partly  written  and  partly  printed,  on  paper  of  the  same 

description  as  hereby  directed  in  the  case  of  proceedings  directed  to  be  printed  " : 

Jud.  Rules,  Order  5,  rule  5. 

Sealing  of  Writ. 

"  Every  writ  of  summons  shall  be  sealed  by  the  proper  officer,  and  shall  there-' 
upon  be  deemed  to  be  issued  " :  Jud.  Rules,  Order  5,  rule  6. 

Conr  OF  Writ  to  be  left  with  the  Officer. 

"The  pit  or  his  solicitor  shall,  on  presenting  any  writ  of  summons  for, 
sealing,  leave  with  the  officer  a  copy,  written  or  printed,  or  partly  written  and 
partly  printed,  on  paper  of  the  description  aforesaid,  of  such  writ,  and  all  the 
indorsements  thereon,  and  such  copy  shall  be  signed  by  or  for  the  solicitor  leaving 
the  same,  or  by  the  pit  himself  if  he  sues  in  person " :  Jud.  Rules,  Order  6, 
rule  7. 

Filing  in  Cause  Book. 

"  The  officer  receiving  such  copy  shall  file  the  same,  and  an  entry  of  the 
filing  thereof  shall  be  made  in  a  book,  to  be  called  the  cause  book,  which  is  to 
be  kept  in  the  manner  in  which  cause  books  have  heretofore  been  kept  by  the 
clerks  of  records  and  writs  in  the  Court  of  Chancery,  and  the  action  shall  be 
distinguished  by  the  date  of  the  year,  a  letter,  and  a  number,  in  the  manner  in 
which  causes  are  now  distinguished  in  such  last  mentioned  cause  books.  And 
when  such  action  shall  be  commenced  in  a  district  registry  it  shall  be  further 
distinguished  by  the  name  of  such  registry  " :  Jud.  Rules,  Order  5,  rule  8  (as 
amended  by  Rules  of  June  1876), 

"  Notice  to  the  proper  officer  of  the  assignment  of  an  action  to  any  division  of 
the  Court  under  sect.  11  of  the  Supreme  Court  of  Judicature  Act,  1875,  or 
under  rule  4  of  this  order,  shall  be  sufficiently  given  by  leaving  with  him  the 
copy  of  the  writ  of  summons" :  Jud.  Rules,  Order  5,  rule  9. 

4.  In  Particular  Actions. 

"  The  issue  of  a  writ  of  summons  in  Probate  actions  shall  be  preceded  by  the 
filing  of  an  affidavit  made  by  the  pit,  or  one  of  the  pits,  in  verification  of  the 
indorsement  on  the  writ "  :  Jud.  Rules,  Order  5,  rule  10. 

In  Admiralty  actions  in  rem  a  warrant  for  the  arrest  of  property,  according  to 
Form  A.  in  the  Appendix  to  those  rules  (See  Appendix  (A.)  to  rules  of  February 
1876)  may  be  issued  at  the  instance  either  of  the  pit  or  of  the  deft  at  any  time 
after  the  writ  of  summons  has  issued,  but  no  warrant  of  arrest  shall  be  issued  until 
an  affidavit  by  the  party  or  his  agent  has  been  filed,  and  the  following  provisions 
complied  with : — 

(,a)  The  affidavit  shall  style  the  name  and  description  of  the  party  on  whose 
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behalf  the  action  is  iostituted,  the  nature  of  the  claim,  the  name  and 

return  of  the  property  to  be  arrested,  and  that  the  claim  has  not  been 

satisfied. 

(6)  In  an  action  of  wages  the  affidavit  shall  state  the  national  character  of  the 

vessel  proceeded  against ;  and  if  against  a  foreign  vessel  that  notice  of  the 

intitution  of  the  action  has  been  given  to  the  consul  of  the  state  to  which 

the  vessel  belongs,  if  there  be  one  resident  in  London  (a  copy  of  the  notice 

shall  he  annexed  to  the  affidavit). 

(c)  In  an  action  of  bottomry,  the  bottomry  bond,  and,  if  in  a  foreign  language, 

also  a  notarial  translation  thereof  shall  be  produced  for  the  inspection  and 
perusal  of  the  registrar,  and  a  copy  of  the  bond,  or  of  the  translation 
thereof,  certified  to  be  correct  shall  be  annexed  to  the  affidavit. 

(d)  In  an  action  of  distribution  of  salvage,  the  affidavit  shall  state  the  amount 

of  salvage  money  awarded,  or  agreed  to  be  accepted,  and  the  namq,  address, 
and  description  of  the  party  holding  the  same. 

(e)  The  Court  or  judge  may  in  any  case,  if  he  think  fit,  allow  the  writ  of 

summons  to  issue,  although  the  affidavit  may  not  contain  all  the  required 
particular^.  In  a  wages  cause  he  may  also  waive  the  service  of  the  notice, 
and  in  a  cause  of  bottomry,  the  production  of  the  bond :  Jud.  Rules, 
Order  5,  rule  11  (as  amended  by  Rules  ofCourt,  February  1876). 

Date,  title,  &c.  To  the  Marshal  of  the  Admiralty  Division  of  our 
High  Court  of  Justice,  and  to  all  and  singiilar  his  substitutes  [or  To  his 
collector  or  collectors  of  customs  at  the  port  of — '\.  We  hereby  command 
you  to  arrest  the  ship  or  vessel  — ,  of  the  port  of  —  [and  the  cargo  and 
freight,  &o.,  as  the  case  may  be],  and  to  keep  the  same  under  the  safe 
arrest  until  yoii  shall  receive  further  orders  from  us.  Witness,  &c. 
Rule  12  of  Order  5  has  been  annulled.    (Rulqs  of  Court,  December  1st,  1875). 


CONOURHENT   WeITS. 

(order  VI.) 

Service  out  of  the  Jurisdiction. 

Upon  motion,  &c.,  by  counsel,  &c.,  and  upon  reading  an  affidavit  of  — , 
whereby  it  appears  that,  &o.,  [shewing  that  case  comes  within  Order 
11,  rule  1,  infra]  and  that  the  Deft  B.  is  at  —  [or  probably  may  be 
found  at  —  ]  out  of  the  jurisdiction  of  Ihe  Court,  Let  the  Pit  be  at 
liberty  to  issue  a  concurrent  writ  of  hummons  in  this  action  against 
the  Deft  B.,  and  to  serVe  a  copy  of  such  writ,  together  with  a  copy  of 
this  Order,  upon  the  said  Deft  B.,  at  — ,  aforesaid,  or  elsewhere  in  — , 
and  the  time  within  which  the  said  Deft  is  to  appear  to  the  said 
summons  is  to  be  —  days  after  such  service. 

Concurrent  Writs. 
Time  of  Issue — Duration. 
The  pit  in  any  action  may,  at  the  time  of,  or   at  any  time   during   twelve 
months  after  the  issuing  of  the  original  writ  of  summons,  issue  one  or  more 
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concurrent  writ  or  writs,  each  concurrent  writ  to  bear  teste  of  the  same  day  aa 
the  original  writ,  and  to  be  marked  with  a  seal  bearing  the  word  "  concurrent," 
and  the  date  of  issuing  the  concurrent  writ ;  and  such  seal  shall  be  impressed 
upon  the  writ  by  the  proper  officer :  Provided  always  that  such  concurrent  wrii 
or  writs  shall  only  be  in  force  for  the  period  during  which  the  original  writ  in 
such  action  shall  be  in  force  :  Jud.  Rules,  Order  6,  rule  1. 

How  Marked. 

"  A  writ  for  service  within  the  jurisdiction  may  be  issued  and  marked  as  a 
concurrent  writ  with  one  for  service,  or  whereof  notice  in  lieu  of  service  is  to  be 
given  out  of  the  jurisdiction ;  and  a  writ  for  service  or  whereof  notice  in  lieu  oi 
service  is  to  be  given  out  of  the  jurisdiction  may  be  issued  and  marked  as  a 
concurrent  writ  with  one  for  service  within  the  jurisdiction":  Jud.  Rules, 
Order  6,  rule  2.    See  Order  11,  p.  15. 


DiSOLOSUEE  BY  SOLIOITOBS  AND  PlTS. 

(obdeb  vii.) 

Authority  to  issue  Writ. 

"Every  solicitor  whose  name  shall  be  indorsed  on  any  writ  of  summons  shall 
on  demand  in  writing  made  by  or  on  behalf  of  any  deft  who  has  been 
served  therewith,  or  has  appeared  thereto,  declare  forthwith  whether  such  writ 
has  been  issued  by  him,  or  with  his  authority  or  privately ;  and  if  such  solicitor 
shall  deokire  that  the  writ  was  not  issued  by  him,  or  with  his  authority,  or 
privately,  all  proceedings  upon  the  same  shall  be  stayed,  and  no  further  proceed- 
ings shall  be  taken  thereupon  without  leave  of  the  Court  or  a  judge  " :  Jud.  Rules 
Order  7,  rule  1. 

Writ  by  Parthees. 

When  a  writ  is  sued  out  by  partners  in  the  name  of  their  firm,  the  pita 
or  their  solicitors  shall,  on  demand  in  writing  by  or  on  behalf  of  any  deft, 
declare  forthwith  the  names  and  places  of  residence  of  all  the  persons  constitu- 
ting the  firm.  And  if  the  pits  or  their  solicitor  shall  fail  to  comply  with 
such  demand,  all  the  proceedings  in  the  action  may,  upon  an  application  for  that 
purpose,  be  stayed  upon  such  terms  as  the  Court  or  a  judge  may  direct.  And 
when  the  names  of  the  partners  are  so  declared,  the  action  shall  proceed  in  the 
same  manner,  and  the  same  consequences  in  all  respects  shall  follow  as  if  they 
had  been  named  as  the  pits  in  the  writ.  But  all  proceedings  shall,  never- 
theless, continue  in  the  name  of  the  firm  " :  Jud.  Rule,  Orders  7,  rule  2. 

As  to  Partners,  see  Order  16,  rule  10,  post,  p.  28. 


Kenewal  of  Wbit. 
(ordeb  viii.) 


«  No  original  writ  of  summons  shall  be  in  force  for  more  than  twelve  months 
from  the  day  of  the  date  thereof,  including  the  day  of  such  date;  but  if  any 
deft  therem  named  shaU  not  have  been  served  therewith,  the  pit  may,  before  the 
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expiration  of  the  twelve  months,  apply  to  the  judge  or  the  district  re^strar  for 
leave  to  renew  the  writ ;  and  the  judge,  or  registrar,  if  satisfied  that  reasonable 
efforts  had  been  made  to  serve  such  defendant,  or  for  other  good  reason,  may 
order  that  the  original  or  concurrent  writ  of  summons  be  renewed  for  six  months 
from  the  date  of  such  renewal,  and  so  from  time  to  time  during  the  currency  of 
the  renewed  writ.  And  the  writ  shall  in  such  case  be  renewed  by  being  marked 
with  a  seal,  bearing  the  date  of  the  day,  month,  and  year  of  such  renewal ;  such 
seal  to  be  provided  and  kept  for  that  purpose  at  the  proper  office,  and  to  be  im- 
pressed upon  the  writ  by  the  proper  officer,  upon  delivery  to  him  by  the  pit  or 
his  solicitor  of  a  memorandum  in  Form  No.  5  in  Appendix  (A.)  Part  I ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  commencement  of  the 
action  may  be  limited,  and  for  all  other  purposes,  from  the  date  of  the  issuing  of 
the  original  writ  of  summons  " :  Jud.  Bules,  Order  8,  rule  1. 

Evidence  of  Eenewal, 

"  The  production  of  a  writ  of  summons  purporting  to  be  marked  with  the  seal 
of  the  Court,  shewing  the  same  to  have. been  renewed  in  manner  aforesaid,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed,  and  of  the  commencement 
of  the  action  as  of  the  fi.rst  date  of  such  renewed  writ  for  all  purposes'':  Jud. 
Bules,  Order  8,  rule  2. 


Sbevice  of  Wbit  op  Summons. 

(OBDEB  IX.) 
1.  Mode  of  Service. 

"  No  service  of  writ  shall  be  required  when  the  deft,  by  his  solicitor,  agrees 
to  accept  service,  and  enters  an  appearance  " :  Jud.  Bules,  Order  9,  rule  1.  See 
Order  12,  rule  14,  p.  18. 

"  When  service  is  required  the  writ  shall,  wherever  it  is  practicable,  be  served 
in  the  manner  in  which  personal  service  is  now  made,  but  if  it  be  made  to  appear 
to  the  Court  or  to  a  judge  that  the  pit  is  from  any  cause  unable  to  effect 
prompt  personal  service,  the  Court  or  judge  may  make  such  orders  for  substituted 
or  other  service,  or  for  the  substitution  of  notice  for  service,  as  may  seem  just " : 
Jud.  Bules,  Order  9,  rule  2. 

See  Order  10,  post,  p.  14. 

On  Paeticular  Defts. 

On  Husband  and  Wife. 

"  When  husband  and  wife  are  to  be  defts  to  the  action,  service  on  the  husband 
shall  be  deemed  good  service  on  the  wife,  but  the  Court  or  a  judge  may  order 
that  the  writ  shall  be  served  with  or  without  service  on  the  husband  " :  Jud. 
Rules,  Order  9,  rule  3. 

On  Infants. 

"  When  an  infant  is  a  deft  to  the  action,  service  on  his  or  her  father  or 
guardian,  or,  if  none,  then  upon  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  or  she  is,  shall,  unless  the  Court  or  judge  otherwise  order,  be  deemed 
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good  service  on  the  infant ;  provided  that  the  Court  or  judge  may  order  that 
service  made  or  to  be  made  on  the  infant  shall  be  deemed  good  service  "  :  Jud. 
Rules,  Order  9,  rule  4. 

On  Lunatics  or  Persons  of  Unsound  Mind. 

"  When  a  lunatic  or  person  of  unsound  mind  not  so  found  by  inquistion  is  a 
deft  to  the  action,  service  on  the  committee  of  the  lunatic,  or  on  the  person 
with  whom  the  person  of  unsound  mind  resides,  or  under  whose  care  he  or  she  is, 
shall,  unless  the  Court  or  judge  otherwise  orders,  be  deemed  good  service  on  such 
deft " :  Jud.  Rules,  Order  9,  rule  5. 


On,  Partners  and  other  Bodies. 

"  Where  partners  are  sued  in  the  name  of  their  firm,  the  writ  shall  be  served 
either  upon  anyone  or  more  of  the  partners,  or  at  the  principal  place  within 
the  jurisdiction  of  the  business  of  the  partnership,  upon  any  person  having  at  the 
time  of  service  the  control  or  management  of  the  partnership  business  there  ;  and 
subject  to  the  rules  hereinafter  contained,  such  service  shall  be  deemed  good 
service  upon  the  firm  " :  Jud.  Rules,  Order  9,  rule  6. 

"Where  one  person,  carrying  on  business  in  the  name  of  a  firm  apparently 
consisting  of  more  than  one  person,  shall  be  sued  in  the  firm's  name,  the  writ  may  be 
served  at  the  principal  place  within  the  jurisdiction  of  the  business  so  carried  on, 
upon  any  person  having  at  the  time  of  service  the  control  or  management  of  the 
business  there ;  and  subject  to  any  of  the  Rules  of  the  Supreme  Court,  such  service 
shall  be  deemed  good  service  on  the  person  so  sued  " :  Jud.  Rules,  Order  9,  rule  6a 
(Rules  of  Court,  June  26, 1876). 

When  a  writ  is  sued  out  by  partners  in  the  name  of  a  firm,  the  names  and 
places  of  business  of  the  members  oif  the  firm  must  be  disclosed :  See  Order  7, 
rule  2,  ante,  p.  10. 

And  any  two  or  more  persons  claiming  or  being  liable  as  co-partners  may  sue 
or  be  sued  in  the  name  of  their  respective  firms :  See  Order  16,  rule  10,  post,  p.  28. 

Where  partners  are  sued  in  the  name  of  their  firm,  they  appear  individually, 
but  subsequent  proceedings  are  in  the  name  of  the  firm:  See  Order  12,  rule  12, 
post,  p.  18. 

Where  a  judgment  is  against  partners  in  the  name  of  the  firm,  execution  may 
Issue :  See  Order  42,  rule  8,  post,  p.  156. 

On  Corporations,  Hundreds,  &c. 

"  Wherever  by  any  statute  provision  is  made  for  service  of  any  writ  of  summons, 
bill,  petition,  or  other  process  upon  any  corporation,  or  upon  any  hundred,  or  the 
inhabitants  of  any  pla<3e,  or  any  society  or  fellowship,  or  any  body  or  number  of 
persons,  whether  corporate  or  otherwise,  every  writ  of  summons  may  be  served  in 
the  manner  so  provided  " :  Jud.  Rules,  Order  9,  rule  7. 

"  Every  such  writ  of  summons  issued  against  a  corporatjion  aggregate  may  be 
served  on  the  mayor  or  other  head  officer^,  or  on  the  town  clerk,  clerk,  treasurer, 
or  secretary  of  such  corporation ;  and  every  such  writ  issued  against  the  inhabitants 
of  a  hundred  or  other  like  district,  may  be  served  on  the  high  constable  thereof, 
or  any  one  of  the  high  constables  thereof;  and  every  such  writ  issued  against  the 
inhabitants  of  any  county  of  any  qity.  or  town,  or  the  inhabitants  of  any  franchise. 
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liberty,  city,  town  or  place  not  being,  part  of  a  hundred,  or  other  like  district,  or 
some  officer  thereof "  :  Cbmmori  Law  Procedure  Act,  1852,  sect.  16.  See  the 
following  oases  cited  in  Wilson,  p.  177 : — Newhy  v.  Van  Oppen,  L.  R.  7  Q.  B.  293 ; 
The  Carron  Iron  Company  v.  Madaren,  5  H.  L.  C.  459 ;  Mackereth  v.  Olasgow 
and  South  Western  Sail.  Co.,  h.  R.  8  Ex.  149. 
See  also  the  Companies  Act,  1862,  sect.  62. 


In  Particular  Actions. 

In  Actions  to  recover  LAto. 

"  Service  of  a  writ  of  summons  in  an  action  to  recover  land  may,  in  case  of 
vacant  possession,  when  it  cannot  otherwise  he  effected,  be  made  by  posting  a 
copy  of  the  writ  upon  the  door  of  the  dwelling-house  or  other  conspicuous  part 
of  the  property  "  :  Jud.  Rules,  Order  9,  rale  8. 

In  Admiralty  Actions  in  rem. 

"In  Admiralty  actions  m  rem  the  warrant  of  arrest  shall  be  served  by, the 
Marshal  or  his  substitutes,  whether  the  property  to  be  arrested  be  situate  within 
the  port  of  London  or  elsewhere  within  the  jurisdiction  of  the  Court,  and  the 
solicitor  ispuing  the  warrant  shall,  within  six  days  from  the  service  thereof,  file 
the  same  in  the  registry  " :  Jud.  Rules,  Order  9,  rule  9  (Rules  of  Court,  Decem- 
ber 1st,  1875,, annulling  original  rule  9). 

"  In  Admiralty  actions  in  rem,  service  of  a  writ  of  summons  against  ship, 
ii-eight,  or  cargo  on  board,  is  to  be  effected  by  nailing  or  affixing  the  original  writ 
for  a  short  time  on  the  mainmast,  or  on  the  single  mast  of  the  vessel,  and  on 
taking  off  the  process,  leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place " : 
Jud.  Rules,  Order  9,  rule  10  (Rules  of  December  1875  annulling  original  rule  10). 

"If  the  cargo  has  been  landed  or  transhipped,  service  of  the  writ  of  summons 
to  arrest  the  cargo  and  freight  shall  be  effected  by  placing  the  writ  for  a  short 
time  on  the  cargo,  and  on  taking  off  the  process  by  leaving  a  true  copy  upon  it "  : 
Jud.  Rules,  Order  9,  role  11. 

"  If  the  cargo  be  in  the  custody  of  a  person  who  will  not  peimit, access  to  it, 
service  of  the  writ  may  be  made  upon  the  custodian " :  Jud.  Rules,  Order  9, 
rale  12. 

Generally. 
Indorsement  of  Time  and  Service. 

"The  person  serving  a  writ  of  summons  shall,  within  three  days,  at  mp?t  after 
such  service,  indorse  on  the  writ  the  day  of  the  month  and  week  of  the  service 
thereof,  otherwise  the  pit  shall  not  be  at  liberty,  in  case  of  non-appearance,  to 
proceed  by  default ;  and  every  affidavit  of  service  of  such  writ  shall  mention 
the  day  on  which  such  indorsement  was  made  " :  Jud.  Rules,  Order  9,  rale  13. 

This  rale  has  been  held  to  be  express,  and  unless  the  date  of  service  is  indorsed, 
the  pit  is  not  at  liberty  to  proceed  by  default:  Dymond  v.  Croft,  W.  N. 
(1876)  192. 

But  in  case  of,  substituted  service  the  indorsement  of  the  date  of  the  service  was 
•held  unnecessary  :  Dymond  v.  Croft,  W.  N.  (1876)  208,  overraling  S.  C.  W.  N. 
•(1876)192. 
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Substituted  Seevicb  of  Writ. 

(OBDEB  X.) 

Common  Order. 

'Upoir  motion,  &o.,  and  upon  production  of  the  writ  of  summons 
issued  in  this  action  on  the  —  day  of  — ,  and  upon  reading  an  affi- 
davit, &c..  Let  service  of  a  copy  of  the  said  writ  of  summons  [together 
with  notice  of  motion  for  an  injunction,  or,  the  appointment  of  a 
receiver  for  1;he  —  day  of  — ]  and  a  copy  of  this  action,  by  leaving 
the  same  at,  &c.,  be  deemed  good  service  on  the  Deft  B. 

Substituted  Service,  by  Letter. 

Lkt  service  of  the  writ  of  summons  issued  in  this  action  on  'the  — 
day  of  —  by  sending  a  copy  thereof  together  with  a  copy  of  this 
order  in  a  prepaid  letter  addressed,  &o.,  be  deemed  good  service  on 
the  said  Deft  E.  F. :  James  v.  James,  M.  E.,  Dec.  18, 1875. 

Substituted  Service — Absconding  Deft. 

Let  service  of  the  writ  of  summons  issued  in  this  action  on  the  — 
day  of  —  by  leaving  a  copy  thereof  together  with  a  copy  of  this 
order  at  —  the  lodgings  last  occupied  by  the  Deft  and  at  —  his 
last  place  of  business  be  deemed  good  service  on  the  Deft  D. 
And  the  Pit  is  within  —  days  from  the  date  of  this  order  to  cause 
a  copy  of  the  said  writ  of  summons  and  of  this  order  to  be  inserted 
in  the  —  newspapers  :  Cooh  v.  Dey,  L.  E.  2  Ch.  D.  218. 

Substituted  Service  in  Action  for  Eecovery  of  Land. 

Let  service  of  the  writ  of  summons  issued  in  this  action  by:leaving 
a  copy  thereof  together  with  a  copy  of  this  order  at  each  of  the  said 
leasehold  houses  be  deemed  good  service  on  the  Deft.  And  the  Pit 
is  within  fourteen  days  from  the  date  of  this  order  to  cause  a  copy 
of  the  said  writ  of  summons  and  of  this  order  to  be  inserted  in  the 
London  Gazette  and  the  Tmes  newspaper.  Crane  v.  JuUion  M.  E. 
Feb.  5,  1876. 

Substituted  Service. 

Affidavit  in  Support — Service  when  Substituted. 

"Every  application  to  the  Court  or  a  judge  under  Order  9,  rule  2,  for  an  order 
for  substituted  or  other  service,  or  for  the  substitution  of  notice  for  service  shall 
be  supported  by  an  afBdavit  setting  forth  the  grounds  upon  which  the  application 
is  made  " :  Jud.  Rules,  Order  10. 

By  Order  9,  rule  2  (anie,  p.  11),  "  when  service  is  required  the  writ  shaU, 
wherever  it  is  practicable,  be  served  in  the  manner  in  which  personal  service  is 
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now  made,  but  if  it  be  made  to  appear  to  the  Court  or  to  a  judge  that  the  pit 
is  from  any  cause  unable  to  effect  prompt  personal  service,  the  Court  or  judge 
may  make  such  order  for  substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service,  as  may  seem  just. 

The  provision  for  substitution  of  notice  for  service  does  not  apply  to  an  ordi- 
nary case  of  an  absconding  deft  within  the  jurisdiction:  Cook  v.  Bey,  L.  K. 
2  Ch.  D.  218. 

In  the  latter  case  service  of  the  vwit  was  ordered  to  be  effected  by  leaving  a 
copy  of  it  at  the  lodgings  last  occupied  by  the  deft  and  his  last  place  of  business, 
and  advertisements  directed  to  be  issued :  S.  C. 

Service  of  the  writ  in  an  action  to  recover  possession  of  leasehold  houses  against 
an  absconding  deft  has  been  ordered  by  leaving  a  copy  of  the  writ  at  each  of 
the  houses  and  by  the  issue  of  advertisements :  Crane  v.  Jullion,  L.  B.  2  Ch.  D. 
220. 


Sbbvice  out  of  the  Jtjbisdiotion. 

(OEDEK  XI.) 

Common  Form, 

Upon  motion,  &a.,  by  counsel  for  — ,  who  alleged  that  they  were 
(desirous  to  issue  a  writ  of  summons  against  the  above-named  — 
for  a  claim  in  respect  of,  &c.,  and  that  the  said  —  is  a  British 
subject  and  resident  at  —  as  by  this  affidavit  of  —  appears,  and 
upon  reading,  &o.,  Let  the  said  —  be  at  liberty  to  issue  a  writ  of 
summons  against  the  said  — ,  and  that  the  time  to  be  fixed  in  such 
vmt  within  which  the  said  —  is  to  appear  is  to  be  —  days  after 
service  thereof.  Let  the  Pits  be  at  liberty  to  serve  §nch  writ  toge- 
ther with  a  copy  of  this  order  on  the  said  —  at  — -  or  elsewhere  in 
the  colony  of  — . 

Sebvicg  out  of  the  Jurisdiction. 

When  Made. 

"  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or  notice  of  a  writ  of 
summons  may  be  allowed  by  the  Court  or  a  judge,  whenever  the  whole  or  any 
part  of  the  subject  matter  of  the  action  is  land  or  stock,  or  other  property  situate 
within  the  jurisdiction,  or  any  act,  deed,  will,  or  thing  affecting  such  land,  stock, 
or  property,  and  whenever  the  contract  which  is  sought  to  be  enforced  or  rescinded, 
dissolved,  annulled,  or  otherwise  affected  in  any  such  action,  or  for  the  breach 
whereof  damages  or  other  relief  are  or  is  demanded  in  such  action  was  made  or 
entered  into  within  the  jurisdiction,  and  whenever  there  has  been  a  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  and  whenever  any  act  or  thing 
sought  to  be  retained  or  removed,  or  for  which  damages  are  sought  to  be  recovered, 
was  or  is  to  be  done  or  is  situate  within  the  jurisdiction" :  Jud.  Eules,  Order  11, 
rule  1. 

"  Whenever  any  action  is  brought  in  respect  of  any  contract  which  is  sought  to 
be  enforced  or  rescinded,  dissolved,  annulled,  or  otherwise  affected  in  any  such 
actiou,  or  for  the  breach  whereof  damages  or  other  relief  are  or  is  demanded  in 
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such  action,  when  such  contract  was  made  or  entered  into  within  the  jurisdiction, 
or  whenever  there  has  been  a  breach  within  the  jurisdiction  of  any  contract, 
wherever  made,  the  judge,  in  exercising  his  discretion  as  to  granting  leave  to 
serve  such  writ  or  notice  on  a  deft  out  of  the  jurisdiction,  shall  have  regard 
to  the  amount  or  value  of  the  property  in  dispute  or  sought  to  be  recovered,  and 
to  the  existence  in  the  place  of  residence  of  the  deft,  if  resident  in  Scotland 
or  Ireland,  of  a  local  court  of  limited  jurisdiction,  having  jurisdiction  in  the  ' 
matter  in  question,  and  to  the  comparative  cost  and  convenience  of  proceeding 
in  England  or  in  the  place  of  such  deft's  residence,  and.  in  all  the  above- 
mentioned  cases  no  such  leave  is  to  be  granted  without  an  affidavit  stating  the 
particulars  necessary  for  enabling  the  judge  to  exercise  his  discretion  in  manner 
aforesaid,  and  all  such  other  particulars  (if  any)  as  he  may  require  to  be  shewn  "  : 
Jud.  Rules,  Order  11,  rule  la  (Rules  of  Court,  June  1876). 

No  writ  or  summons  for  service  out  of  the  jurisdiction,  or  of  which  notice  is  to 
be  given  out  of  the  jurisdiction,  is  to  be  issued  without  leave  of  the  Court  or 
judge :  Jud.  Rules,  Order  2,  rule  4,  ante,  p.  3. 

The  affidavit  in  support  should  be  intituled  in  the  contemplated  action  and 
also  in  the  Judicature  Acts :  Young  v.  Brassey,  L.  R.  1  Ch.  D.  277. 

This  order  will  provide  if  necessary  for  service  of  interrogatories  and  for  issuing 
an  injunction :  S.  C. 

In  PfiOBATE  Actions. 

"  In  Probate  actions  service  of  a  writ  of  summons  or  notice  of  a  vn-it  of 
summons  may  by  leave  of  the  Court  or  judge  be  allowed  out  of  the  jurisdiction  "  : 
Jud.  Rules,  Order  11,  nile  2. 

Evidence  in  Soppoet. 

"  Every  application  for  an  order  for  leave  to  serve  such  writ  or  notice  on  a 
deft  out  of  the  jurisdiction  shall  be  supported  by  evidence,  by  affidavit,  or 
otherwise,  shewing  in  what  place  or  country  such  deft  is  or  possibly  may 
be  found ;  and  whether  such  deft  is  a  British  subject  or  not,  and  the  grounds 
upon  which  the  application  is  made  ":  Jud.  Rules,  Order  11,  rule  3. 

Time  to  appear  after  Service., 

"  Any  order  giving  leave  to  effect  such  service  or  give  such  notice  shall  limit 
a  time  after  such  service  or  notice  within  which  such  deft  is  to  enter  an 
appearance,  such  time  to  depend  on  the  place  or  country  where  or  within  which 
the  writ  is  to  be  served  or  the  notice  given  " :  Jud.  Rules,  Order  11,  rule  4. 

Notice  in  lieu  of  Service,  how  given. 

"  Notice  in  lieu  of  service  shall  be  given  in  the  manner  in  which  writs  of 
summons  are  served  " :  Jud.  Rules,  Order  11,  rule  5. 


Appeaeance. 

(oedbe  xii.) 

When  in  London. 


"  Except  in  the  cases  otherwise  provided  for  by  these  Rules  a  deft  shall  enter 
his  appearance  in  London  " :  Jud.  Rules,  Order  12,  rule  1. 
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When  in  District  Eegistry. 

"If  any  deft  to  a  writ  issued  in  a  district  registry  resides  or  carries  on 
business  within  the  district  he  shall  appear  in  the  district  registry " :  Jud. 
Rules,  Order  12,  rule  2. 

"If  any  deft  neither  resides,  nor  carries  on  business  in  the  district,  he  may 
appear,  either  in  the  district  registry,  or  in  London":  Jud.  Rules,  Order  12,  rule  3. 

When  Action  to  proceed  in  District  Eegistry. 

"  If  a  sole  deft  appears  or  all  the  defts  appear  in  the  district  registry,  or 
if  all  the  defts  who  appear,  appear  in  the  district  registry  and  the  others  make 
default  in  appearance,  then,  subject  to  the  power  of  removal  hereafter  provided 
(See  Order  35,  rules  12  to  14,  post,  p.  77),  the  action  shall  proceed  in  the 
district  registry  " :  Jud.  Rules,  Order  12,  rule  4. 

When  AjPtion  to  proceed  in  Tjondon. 
"  K  the  deft  appears,  or  any  of  the  defts  appear  in  London  the  action  shall  pro- 
ceed in  London ;  provided  that  if  the  Court  or  a  judge  shall  be  satisfied  that  the 
deft  appearing  in  London  is  a  merely  formal  deft,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action,  such  Court  or  judge  may  order  that  the 
action  may  proceed  in  the  district  registry,  notwithstanding  such  appearance 
in  London  "  :  Jud.  Rules,  Order  12,  rule  5. 

Appearances,  how  entered. 

''A  deft  shall  enter  his  appearance  to  a  writ  of  summons  by  delivering  to  the 
proper  officer  a  memorandum  in  writing  dated  on  the  day  of  delivering  the  same, 
and  containing  the  name  of  the  deft's  solicitor,  or  stating  that  the  4eft  defends 
in  person. 

"  A  deft  who  appears  elsewhere  than  where  the  writ  is  issued,  shall  on  the 
same  day  give  notice  of  his  appearance  to  the  pit's  solicitor,  or  to  the  pit 
himself,  if  he  sues  in  person,  either  by  notice  in  writing  served  in  the  ordinary 
way  at  the  address  for  service  within  the  district  of  the  district  registry  or  by 
prepaid  letter  directed  to  such  address,  and  posted  on  that  day  in  due  course 
of  post " :  Jud.  Rules,  Order  12,  rule  6a  (Rules  of  Court,  February  1876, 
annulling  original  rule  6). 

Address. 

"  The  solicitor  of  a  deft,  appearing  by  a  solicitor,  shall  state  in  such  memo- 
randum his  place  of  business,  and,  if  his  appearance  is  entered  in  the  London 
office,  a  place,  to  be  called  his  address  for  service,  which  shall  not  be  more  than 
three  mUes  from  Temple  Bar,  and  if  the  appearance  is  entered  in  a  district 
registry,  a  place,  to  be  called  his  address  for  service,  which  shall  be  within  the 
district":  Jud.  Rules,  Order  12,  rule  7. 

"  A  deft  appearing  in  person  shall  state  in  such  memorandum  his  address,  and, 
if  the  appearances  entered  in  the  London  office,  a  place,  to  bp  called  his  address 
for  service,  which  shall  not  be  more  than  three  miles  from  Temple  Bar,  and, 
if  the  appearance  is  entered  in  a  district  registry,  a  place,  to  be  called  his  address 
for  service,  which  shall  be  within  the  district " :  Jud.  Rules,  Order  12,  rule  8. 

"  If  the  memorandum  does  not  contain  such  address  it  shall  not  be  received  ; 
and  if  any  such  address  shall  be  illusory  or  fictitious,  the  appearance  may  be  set 
aside  by  the  Court  or  a  judge  on  the  application  of  the  pit " :  Jud.  Rules,  Order 
12,  rule  9. 
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FoEM  OF  Memorandum. 

"  The  memorandum  of  appearance  shall  be  in  the  Form  No.  6,  Appendix  (A.), 
Part  I,  with  such  variations  as  the  circumstances  of  the  case  may  require  ":  Jud. 
Eules,  Order  12,  rule  10. 

Entry  of  Appearance. 

"  Upon  receipt  of  a  memorandum  of  appearance  the  officer  shall  forthwith  enter 
the  appearance  in  the  cause  book  " :  Jud.  Eules,  Order  12,  rule  11. 

Partners. 

"  Where  partners  are  sued  in  the  name  of  their  firm,  they  shall  appear  indivi- 
dually in  their  own  names.  But  all  subsequent  proceedings  shall  nevertheless 
continue  in  the  name  of  the  firm  " :  Jud.  Eules,  Order  12,  rule  12. 

"  Where  any  person  carrying  oa  business  in  the  name  of  a  firm  apparently  con- 
sisting of  more  than  one  person  shall  be  sued  in  the  name  of  the  firm,  he  shall 
appear  in  his  own  name ;  but  all  subsequent  proceedings  shall  nevertheless  con- 
tinue in  the  name  of  the  firm  " :  Jud.  Eules,  Order  12,  rule  12a  (Eules  of  Court, 
June  1876). 

Several  Defts  by  same  Solicitor. 

"  If  two  or  more  defts  in  the  same  action  shall  appear  by  the  same  solicitor 
and  at  the  same  time,  the  names  of  all  the  defts  so  appearing  shall  be  inserted 
in  one  memorandum  "  :  Jud.  Eules,  Order  12,  rule  13. 

SoLiaxOR  NOT  entering  Appearance. 

"A  solicitor  not  entering  an  appearance  in  pursuance  of  his  written  under- 
taking so  to  do  on  behalf  of  any  defendant,  shall  be  liable  to  an  attachment " : 
Jud.  Eules,  Order  12,  rule  14. 

Time  for  Appearance. 

"  A  deft  may  appear  at  any  time  before  judgment.  If  he  appear  at  any 
time  after  the  time  limited  for  appearance,  he  shall  on  the  sam^  day  give  notice 
thereof  to  the  pit's  solicitor,  or  to  the  pit  himself  if  he  sues  in  person,  and  he 
shall  not,  unless  the  Court  or  judge  otherwise  orders,  be  entitled  to  any  further 
time  for  delivering  his  defence,  or  for  any  other  purpose,  than  if  he  had  appeared 
according  to  the  writ " :  Jud.  Eules,  Order  12,  rule  15. 

In  Probate  Action. 

"  In  Probate  action  any  person  not  named  in  the  writ  may  intervene  and  appear 
in  the  action,  as  heretofore,  on  filing  an  affidavit  shewing  how  he  is  interested  in 
the  estate  of  the  deceased  " :  Jud.  Eules,  Order  12,  rule  16. 

In  Admiralty  Actions  in  Eem. 

"In  an  Admiralty  action  in  rem  any  person  not  named  in  the  writ  may  inter- 
vene and  appear,  as  heretofore,  on  filing  an  affidavit  shewing  that  he  is  interested 
in  the  res  under  aiTest,  or  in  the  fund  in  the  registry  " :  Jud.  Eules  Order  12 
rule  17.  '  ' 
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Recovery  of  Land. — Leave  for  Person,  not  a  Party,  to  appear. 

"  Any  person  not  named  as  a  deft  in  a  writ  of  summons  for  the  recovery  of 
land  may,  by  leave  of  the  Court  or  judge,  appear  and  defend,  on  filing  an  affidavit 
shewing  that  he  is  in  possession  of  the  land  either  byiimself  or  his  tenant":  Ju^. 
Eiiles,  Order  12,  rule  18. 

Ebcovery  of  Land. — Appearance' by  Landlord. 

''Any  person  appearing  to  defend  an  action  for  the  recovery  of  land  as  landlord 
in  respect  of  property  Whereof  he  is  in  possession  only  by  bis  tenant,  ^hall  state 
in  his  appearance  that  he  appears  as  landlord  " :  Jud.  Bules,  Order  12,  rule  19. 

Eecovery  of  Land. — Appearance  by  Person  not  named. 

"  Where  a  person  not  named  as  deft  in  any  writ  of  summons  for  the  recovery 
of  land  has  obtained  leave  of  the  Court  or  judge  to  appear  and  defend,  he  shall 
enter  an  appearance  according  to  the  foregoing  rules,  instituted  in  the  action 
against  the  party  or  parties  named  in  the  writ  as  deft  or  defts,  and  shall  forthwith 
give  noticp  of  sndi  appearance  to  the  pit's  solicitors,  or  to  the  pit  if  he  sues  in 
person,  and  shall,  in,  all  subsequent  proceedings,  be  named  as  a  party  deft  to .  the 
■action":  Jud.  Rules,  Oi-der  12,  rule  20. 

Notice  of  Limit  of  Defence  to  Part  of  Land. 

Any  person  appearing  to  a  writ  of  summons  for  the  recovery  of  land  shall  be  at 
liberty  to  limit  Ms  defence  to  a  part  only  of  the  proper'ty  inentioned  in  the  writ, 
describing  that  part  with  reasonable  certainty  in  his  memorandum  of  appearance, 
or  in  a  notice  instituted  in  the  cause,  and  signed  by  him  or  his  solicitor,  such 
notice  to  be  served  within  fotir  days  after  appearance ;  and  an  appea;ra;nce,  when 
the  defence  is  not  so  limited,  shall  be  deemed  an  appearance  to  defend  for  the 
whole  ":  Jud.  Rules,  Order  12,  rule  21. 

Form  of  Notice. 

"  The  notice  mentioned  in  the  last  preceding  rule  may  be  in  the  Fonn  No.  7, 
in  Part  I  of  Appendix  (A.),  with  suoli  variations  as  circumstances  may  require  " : 
Jud.  Rules,  Order  19,  rule  22. 

Form  referred  to. 

Title,  &c. — The  deft  C.  D.,  limits  his  defence  to  part  only  of  the  pro- 
perty mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the  close 
called,  &c. 

Yours,  &c.,  Gr.  H.,  solicitor  for  deft  C,  D. 


o  2 
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Default  op  Appeabance. 
(obdek  xiii.) 

Claim  for  Belt  or  Liquidated  Demand  not  being  under  Bills  of  ExcJiange 

Act. 

The  DeftB  [or,  the  Deft  C.  D.]  not  having  appeared  to  the  writ  of 
summons,  It  is  this  day  adjudged  that  the  Pit  recover  against  the 
Defts  [or  the  said  Deft]  £—  and  costs  to  be  taxed. 

Default  of  Appearance  in  Action  under  the  Bills  of  Exchange  Act. 
England  [to  wit]  A.  B.  in  his  own  person  [or,  hj  his  attorney]  sued 
out  a  writ  against  C.  D.,  indorsed  as  follows :  [copy  indorsement  of 
Pit's  claim]  and  the  said  C.  D.  has  not  appeared. 

Default  of  Appearance  in  Action  for  Becovery  of  Land. 

No  appearance  having  been  entered  to  the  writ  of  summons  herein. 
It  is  this  day  adjudged  that  the  Pit  recover  possession  of  —  in  the 
writ  of  summons  mentioned  with  his  costs  to  be  taxed. 

Default  of  Appearance  in  Claim  for  Detention  of  Goods  a/ad  Pecuniary 

Damages. 

No  appearance  having  been  entered  to  the  writ  of  summons.  It  is 
this  day  adjudged  that  the  Pit  do  sign  interlocutory  judgment. 

Default  of  Appeaeance. 

When  Deft  an  Infant  ok  Lunatic. 

"  Where  no  appearance  has  been  entered  to  a  writ  of  summons  for  a  deft  who 
is  an  infant  or  a  person  of  unsound  mind  not  so  found  by  inquisition,  the  pit  may- 
apply  to  the  Court  or  a  judge  for  an  order  that  some  proper  person  be  assigned 
guardian  of  such  deft,  by  whom  he  may  appear  and  defend*  the  action.  But  no 
such  order  shall  be  made,  unless  it  appears  on  the  hearing  of  such  application  that 
the  writ  of  summons  was  duly  served,  and  that  notice  of  such  application  was, 
after  the  expiration  of  the  time  allowed  for  appearance,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing  the  application,  served  upon 
or  left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose  care  such 
deft  was  at  the  time  of  serving  such  writ  of  summons,  and  also  (in  the  case  of 
such  deft  being  an  infant,  not  residing  with  or  under  the  care  of  his  father  or 
guardian)  served  upon  or  left  at  the  dwelling-house  of  the  father  or  guardian,  if 
any,  of  such  infant,  unless  the  Court  or  judge,  at  the  time  of  hearing  such  appli- 
cation, shall  dispense  with  such  last  mentioned  service"  :  Jud,  Eules,  Order  13, 
rule  1. 
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Affidavit  of  Service. 

"  Where  any  deft  fails  to  appear  to  a  writ  of  summons,  and  the  pit  is  desirous 
of  proceeding  upon  default  of  appearance  under  any  of  the  following  rules  of  this 
Order,  or  under  Order  15,  rule  1  [p.  24],  he  shall,  before  taking  such  proceeding 
upon  default,  file  an  affidavit  of  service,  or  of  notice  in  lieu  of  service,  as  the  case 
may  be":  Jud.  Eules,  Order  13,  rule  2. 

The  affidavit  of  service  required  under  Order  9,  rule  13  [ante,  p.  13],  must 
shew  the  day  on  which  service  was  effected,  which  must  be  eight  clear  days,  or, 
in  cases  under  the  Bills  of  Exchange  Act,  twelve  clear  days  before  entering  judg- 
ment. 

The  affidavit  must  also  shew  the  day  on  which  the  indorsement  of  service  was 
made  on  the  writ,  and  that  such  Indorsement  was  made  within  three  days  at 
most  after  service.    See  Order  9,  rule  13  [ante,  p.  13]. 

Service  of  the  writ  must  be  personal,  unless  substituted  or  other  service  be 
ordered  (see  Order  9,  rule  2,  antefp.  11)  except  in  the  cases  mentioned  in  rules 
3,  6,  &  7  of  that  Order,  but,  in  proceeding  under  the  Bills  of  Exchange  Act,  an 
order  for  leave  to  proceed,  as  if  personal  service  had  been  effected,  will  be  suffi- 
cient.   (See  Common  Law  Procedure  Act,  1852,  s.  17.) 

Upon  serving  the  copy  it  is  not  necessary  to  shew  the  writ  itself,  unless  the 
deft  asks  to  see  it  at  the  time  of  service.  (See  Chitty's  Archbold's  Practice, 
12  Ed.  p.  199.) 

When  Writ  Specially  indorsed. 

"In  case  of  non-appearance  by  the  deft,  where  the  writ  of  summons  is 
specially  indorsed  under  Order  3,  rule  6  [ante,  p.  5],  the  pit  may  sign  final 
judgment  for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ,  together  with 
interest  at  the  rate  specified,  if  any,  to  the  date  of  judgment,  and  a  sum  for  costs ; 
but  it  shall  be  lawful  for  the  Court  or  a  judge  to  set  aside  or  vary  such  judg- 
ment upon  such  terms  as  may  seem  just":  Jud.  Eules,  Order  13,  rule  3. 

Defaulting  Defts  when  only  one  appears. 

"Where  there  are  several  defts  to  a  writ  specially  indorsed  for  a  debt  or 
liquidated  demand  in  money,  under  Order  3,  rule  6  [ante,  p.  5],  and  one  or  more  of 
them  appear  to  the  writ,  and  another  or  others  of  them  do  not  appear,  the  pit 
may  enter  final  judgment  against  such  as  have  not  appeared,  and  may  issue 
execution  upon  such  judgment,  without  prejudice  to  his  right  to  proceed  with  his 
action  against  such  as  have  appeared  " :  Jud.  Eules,  Order  13,  rule  4. 

When  Writ  not  specially  indorsed. 

"  Where  the  deft  fails  to  appear  to  the  writ  of  summons,  and  the  writ  is 
not  specially  indorsed,  but  the  pit's  claim  is  for  a  debt  or  liquidated  demand 
only,  no  statement  of  claim  need  be  delivered ;  but  the  pit  may  file  an  affidavit 
of  service,  or  notice  in  lieu  of  service,  as  the  case  may  be,  and  a  statement  of  the 
particulars  of  his  claim  in  respect  of  the  cause  of  action  stated  in  the  indorsement 
upon  the  writ,  and  may,  after  the  expiration  of  eight  days,  enter  final  judgment 
for  the  amount  shewn  thereby,  and  costs  to  be  taxed,  provided  that  the  amount 
shall  not  be  more  than  the  sum  indorsed  upon  the  writ  besides  costs  " :  Jud. 
Eules,  Order  13,,  rule  5. 
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Default  op  Deft  where  Wkit;  issded  in  District  Eegistrt. 

"  Where  a  deft  fails  to  appear  to  a  writ  of  summons  issued  out  of  a  district 
Registry,  and  the  deft  had  the  option  of  entering  an  appearance  either  in  the  district 
registry  or  in  the  London  office,  judgment  for  want  of  appearance  shall  not  be 
entered  by  the  pit  unljil  after  such  time  as  a  letter  posted  in  London  on  the  previous 
evening,  in  due  time  for  delivery  to  him  on  the  followi(ii§  morning,  ought  in  due 
course  of  post  to  have  reached  him":  Jud.  Rules,  Order  13,  rule  5  a  (Rules  of 
Court,  December,  1875). 

Default  of  Deft  where  Writ  for  Detention  op  Goods  or 
Damages. 

"  Where  the  deft  fails  td  appear  to  the  writ  of  summons,  and  the  pit's  claim 
is  not  for  a  debt  or  liquidated  demand  only,  but  for  detention  of  goods 
and  pecuniary  damages,  or  either  of  them,  no  staijement  of  claim  need  be  delivered ; 
but  interlocutory  judgment  lijay  be  entered,  and  a  writ  of  inquiry  shall  issue  to 
assess  the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as  the  case 
may  be,  in  respect  of  the  causes  of  action  disclosed  by  the  indorsement  on  the 
writ  of  summons.  But  the  Cpurt  or  judge  may  order  that,  instead  of  a  writ  of 
inquiry,  the  value  and  amount  of  damages,  or  either  of  them,  shall  be  ascertained 
in  any  way  in  which  any  question  arising  in  an  action  may  be  tried  " :  Jud. 
Rules,  Order  13,  rule  6. 

In  Actios  for  Eecovery  op  Land. 

"In  case  no  appearance  shall  be  entered  in  an  action  for  the  recovery  of  land 
within  the  time  limited  for  appearance,  or,  if  an  appearance  be  entered,  that  the 
defence  he  limited  to  part  only,  the  pit  shall  be  at  liberty  to  enter  a  judgment, 
that  the  person  whose  title  is  asserted  in  the  writ  shall  recover  possession  of  the 
land,  or  of  the  part  thereof  to  which  the  defence  does  not  apply " :  Jud.  Rules, 
Order  13,  rule  7. 

In  Claim  for  Mesne  Profits. 

"Where  the  pit  h^s  indorsed  a  claim  for  mesne  profits,  arrears  of  rent,  or 
damages  for  ireach  of  contract,  upon  a  writ  for  recovery  of  land,  he  may  enter 
judgment,  as  in  the  last  preceding  rule  mentioned,  for  the  land;  and  may 
proceed,  as  in  the  other  preceding  rules  of  this  Order,  as  to  such  other  claim  so 
indorsed  " :  Jud.  Rules,  Order  13,  rule  8. 

In  Actions  assigned  to  Chancery  Division,  &c. 

"  In  actions  assigned  by  the  34th  section  of  the  Act  to  the  Chancery  Division, 
and  in  Probate  actions,  and  in  all  other  actions,  not  by  the  rules  in  this  Order 
otherwise  specially  provided  for,  in  case  the  party  served  with  the  writ  does  not 
appear  within  the  time  limited  for  appearances,  upon  the  filing  by  the  pit  of  a 
proper  affidavit  of  service,  the  action  may  proceed,  as  if  such  party  had  appeared  " : 
Jud.  Rules,  Order  13,  rule  9. 

As  to  proceeding  under  the  new  practice,  where  a  deft  fails  to  appear  in  suits 
pending  on  1st  Nov.  1875 :  see  I'rovideni  Building  Society  v.  GreenhiU,  L,  R. 
1  Ch.  D.  624;  Otdle^  v.  Bvttifant,  L.  1!.  1  Ch.  D.  84. 
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Bule  10  of  Order  13  (as  to  Admiralty  actions  in  rem)  is  annulled  :  Bules  of 
Court,  Deoemlier  1875,  rule  8. 

The  Eecoed  and  Writ  Clerk's  Certificate. 

The  record  and  writ  clerk's  certificate,  if  the  application  is  under  Order  13, 
rules  3,  4,  5,  6,  and  7  [ante,  p.  21]  must  be  a  certificate  of  no  appearance. 
If  under  rule  5  (where  the  writ  is  not  specially  indorsed!)  the  certificate  must 
also  shew  that  the  statement  of  the  particulars  of  the  pit's  claim  to  be  filed  under 
that  rule  was  filed  eight  .clear  days  before  the  day  on  which  the  judgment  is 
entered. 

The  solicitor  applying  to  enter  judgment  for  recovery  of  possession  of  part  of 
land  under  Order  13,  rule  7,  must  produce  the  record  and  writ  clerk's  certificate 
of  limited  appearance,  or  the  notice  signed  by  th^  deft  or  his  solicitor,  which 
is  referred  to  in  Order  12,  rule  21 ;  ante,  p.  19. 


Leave  to  defend  whebe  Wkit  specially  ikdobsed. 

(order    XIV.) 

Liberty  to  sign  Judgment  notmthstmding  Appearance. 

Let  the  Pits  he  at  liberty  to  sign  judgment  in  this  action  against 
the  Deft  for  the  sum  of  £  — ,  the  amount  indorsed  on  the  writ  of 
summons  issued  in  this  action,  and  for  their  costs  of  this  action, 
including  therein  the  costs  of  this  application,  and  consequent  thereon, 
notwithstanding  that  the  Deft  has  appeared  in  this  action. 

Fimd  Judgment  after  Order  for  Liberty  to  sign  Jtidgment. 

The  Deft  having  appeared  to  the  writ  of  summons  herein, 
and  the  Pit  having,  on  the  —  day  of  — ,  obtained  an  order  under 
Order  14,  rule  1  of  the  Rules  of  the  Supreme  Court,  it  is  this  day 
adjudged  that  the  Pit  recover  against  the  Deft  £  — ,  and  costs  to 
be  taxed. 

Judgment  notwithstanding  Appearance,  Writ  specially  indorsed. 

"Where  the  deft  appears  on  a  writ  of  summons  specially  indorsed  under 
Order  3,  rule  6  [ante,  p.  5j  the  pit  may,  on  affidavit,  veiifying  the  cause  of  action, 
and  swearing  that  in  his  belief  there  is  no  defence  to  the  action,  call  on  the 
deft  to  shew  cause  before  the  Court  or  a  judge  why  the  pit  should  not  be  at 
liberty  to  sign  final  judgment  for  the  amount  so  indorsed,  together  with  interest, 
if  any,  and  costs ;  and  the  Court  or  judge  may,  unless  the  deft  by  affidavit  or 
otherwise,  satisfy  the  Court  or  judge  that  he  has  a  good  defence  to  the  action 
on  th&  merits,  or  disclose  such  facts  as  the  Court  or  judge  may  think  sufficient 
to  entitle  him  to  be  permitted  to  defend  the  action  make  an  order,  empowering 
the  pit  to  sign  judgment  accordingly  ":  Jud.  Bules,  Order  14,  rule  1. 
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Application,  how  made. 

"  The  application  by  the  pit  for  leave  to  enter  final  judgment  under  the 
last  preceding  rule  shall  be  made  by  summons  returnable  not  less  than  two 
clear  days  after  service  " :  Jud,  Eules,  Order  14,  rule  2. 

When  and  how  Deft  mat  shew  cause. 

The  deft  may  shew  cause  against  such  application  by  offering  to  bring  into 
Court  the  sum  indorsed  on  the  writ,  or  by  aifidavit.  In  such  affidavit  he  shall 
state  whether  the_  defence  he  alleges  goes  to  the  whole  or  to  part  only,  and  if  so, 
to  what  part  of  the  pit's  claim.  And  the  judge  may,  if  he  think  fit,  order 
the  deft  to  attend  and  be  examined  upon  oath ;  or  to  produce  any  books  or 
documents,  or  copies  of  or  extracts  therefrom  ":  Jud.  Eules,  Order  14,  rule  3. 

Judgment  foe  Paet  where  Defence  only  to  Part. 

"  If  it  appear  that  the  defence  set  up  by  the  deft  applies  only  to  a  part  of 
the  pit's  claim,  or  that  any  part  of  his  claim  is  admitted  to  be  due,  the  pit 
shall  have  judgment  forthwith  for  such  part  of  his  claim  as  the  defence  does  not 
apply  to  or  as  is  admitted  to  be  due,  subject  to  such  terms,  if  any,  as  to  suspending 
execution,  or  the  payment  of  the  amoimt  levied,  or  any  part  thereof,  into 
Court  by  the  sheriff,  the  taxation  of  costs,  or  otherwise,  as  the  judge  may  think 
fit.  And  the  deft  may  be  allowed  to  defend  as  to  the  residue  of  the  pit's  claim  " : 
Jad.  Eules,  Order  14,  rule  4. 

"  If  it  appear  to  the  judge  that  any  deft  has  a  good  defence  to  or  ought  to  be 
permitted  to  defend  the  action,  and  that  any  other  deft  has  not  such  defence, 
and  ought  not  to  be  peimitted  to  defend,  the  former  may  be  permitted  to 
defend,  and  the  pit  shall  be  entitled  to  enter  final  judgment  against  the  latter, 
and  may  issue  execution  upon  such  judgment  without  prejudice  to  his  right 
to  proceed  with  his  action  against  the  former  " :  Jud.  Eules,  Order  14,  rule  5. 

Terms  of  Leave  to  defend. 

"Leave  to  defend  may  be  given  unconditionally,  or  subject  to  such  terms  as  to 
giving  security  or  otherwise  as  the  Court  or  a  judge  may  think  fit :  "  Jud.  Eules, 
Order  14,  rule  6. 


Application  foe  Aocodnt  where  Writ  indorsed  under 
Order  III.,  BuiLe  8. 

(order  xV.) 

"  In  default  of  appearance  to  a  summons  indorsed  under  Order  3,  rule  8  and 
after  appearance,  unless  the  deft,  by  afldavit  or  otherwise,  satisfy  the 
Court  or  a  judge  that  there  is  some  preliminary  question  to  be  tried,  an  order  for 
the  account  claimed,  with  all  directions  now  usual  in  the  Court  of  Chancery  in 
similar  oases,  shall  be  forthwith  made  " :    Jud.  Eules,  Order  15,  rule  1. 


Ch.  L]  WEIT  of  summons— appearance.  25 

Application  bt  Summons — Affidavit. 

"  An  application  for  such  order  as  mentioned  in  the  last  preceding  role  shall 
he  made  hy  summons,  and  he  supported  hy  an  afSdavit  filed  on  hehalf  of  the 
pit  stating  precisely  the  grounds  of  his  claim  to  an  account":  Jud.  Bules, 
Order  15,  rule  2. 

An  affidavit  of  service  must  he  filed,  if  the  application  is  made  where  the 
deft  fails  to  appear  to  the  writ :  See  Order  13,  rule  2,  cmte,  p.  21. 
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CHAPTER  II. 

PAETIES. 

Who  mat  be  joined  as  Plts. 

(oedeb  xvi.) 

All  Persons  interested  mat  be  Plts. 

"  All  parties  may  lie  joined  as  pits,  in  whom  the  right  to  any  relief  claimed  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  for  such  one  or  more  of  the  pits  as  may  be  found  to  be  entitled  to 
relief,  for  such  relief  as  he  or  they  may  be  entitled  to,  without  any  amendment. 
But  the  deft,  though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by 
so  joining  any  person  or  persons,  who  shall  not  be  entitled  to  relief,  unless  the 
Court  in  disposing  of  the  costs  of  the  action  shall  otherwise  direct" :  Jud.  Rules, 
Order  16,  rule  1. 

St7bstitution  ok  Addition  of  Plts. 

"  Where  an  action  has  been  commenced  in  the  name  of  the  wrong  person  as 
pit,  or  where  it  is  doubtful  whether  it  has  been  commenced  in  the  name  of  the 
right  pit  or  pits,  the  Court  or  a  judge  may,  if  satisfied  that  it  has  been  so  com- 
menced through  a  bona  fide  mistake,  and  that  it  is  necessary  for  the  determination 
of  the  real  matter  in  dispute  so  to  do,  order  any  other  person  or  persons  to  be 
substituted  or  added,  as  pit  or  pits  upon  such  terms  as  may  seem  just":  Jud. 
Rules,  Order  16,  rule  2. 

Who  may  be  joined  as  Defts. 

"  All  persons  may  be  joined  as  defts,  against  whom  the  right  to  any  relief  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  against  such  one  or  more  of  the  defts  as  may  be  found  to  be  liable, 
according  to  their  respective  liabilities,  without  any  amendment":  Jud.  Rules, 
Order  16,  rule  3.  '  *    , 

"  It  shall  not  be  necessary  that  every  deft  to  any  action  shall  be  interested  as 
to  all  the  relief  thereby  prayed  for  or  as  to  every  cause  of  action  included 
therein;  but  the  Court  or  a  judge  may  make  such  order,  as  may. appear  just,  to 
prevent  any  deft  from  being  embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  such  action  in  which  he  may  have  no  interest" :  Jud. 
Rules,  Order  16,  rule  4. 

Parties  where  there  are  several  Ll\bilities. 
"  The  pit  may,  at  his  option,  join  as  parties  to  the~  same  action  all  or  any  of 
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the  persons  severally,  or  joiAtly  and  severally,  liable  pn  any  one  con,traqt,  inclad- 
ing  parties  to  bills  of  exchange  and  promissory  notes  " :  Jiud.  Rules,  Ordpr  16, 
rule  S. 

Doubt  as  to  Parties. 

"  Where  in  any  action,  whether  founded  upon  contract  or  otherwise,  the  pit  is 
in  doubt  as  to  the  person  from  whom  he  is  entitled  to  redress,  he  may,  in  such 
manner  as  hereinafter  mentioned,  or  as  may  be  prescribed  by  any  special  order, 
join  two  or  more  defts,  to  the  intent  that  in  such  action  the  question  as  to  which, 
if  any,  of  the  defts  is  liable,  and  to  what  extent,  may  be  determined  as  between 
all  parties  to  the  action" :  Jud.  Rules,  Order  16,  rule  6. 

Trustees  without  Cestuis  que  Trust. 

"  Trustees,  executors,  and  administrators  may  sue  and  be  sued,  on  behalf  of  oi; 
rejiresenting  the  property  o^  estate  of  which  they  are  trustees  or  representatives, 
without  joining  any  of  the  parties  beneficially  interested  in  the  trust  or  estate, 
and  shall  be  considered  as  representing  such  parties  in  the  action ;  but  the  Court 
or  a  judge  may,  at  any  stage  of  the  proceedings,  order  any  of  such  parties  to  be 
made  parties  to  the  action,  either  in  addition  to,  or  in  lieu  of,'  the  previously 
existing  parties  thereto  " :  Jud.  Rules,  Order  16,  rule  7. 

Married  Women  and'  Infants, 

"  Married  women  and  infants  may  respectively  sue  as  pits  by  their  next  friends, 
in  the  manner  practised  in  the  Court  of  Chancery  before  the  passing  of  this  Act ; 
and  infants  may  in  like  manner  defend  any  action  by  their  guardians  appointed 
for  that  purpose.  Married  women  may  also  by  leave  of  the  Court  or  a  judge  sue 
or  defend  without  their  husbands,  and  without  a  next  friend,  on  giving  such 
security  ( if  any)  for  costs  as  the  Court  or  judge  inay  require  "  :  Jud.  Rules,  Order 
16,  rule  8.    See  Daniel's  Chancery  Practice,  5th  ed.  pp.  65-120. 

Numerous  Parties  having  same  Interest. 

"Where  there  are  numerous  parties  having  the  same  interest  in  one  action, one 
or  more  of  such  parties  may  sue,  or  may  be  authorized  by  the  Court  to  defend  in 
such  action,  on  behalf  or  for  the  benefit  of  all  parties  so  interested  " :  Jud.  Rules, 
Order  16,  rule  9. 

It  has  been  said  that  a  single  creditor  can  have  an  order  for  general  administra- 
tion without  suing  "  on  behalf  of  all  other  the  creditors  " :  Cooper  v.  BUssett, 
L.  R.  1  Ch.  D.  691. 

But  it  has  been  subsequently  held  that  in  such  a  case  the  writ  ought  to  be 
indorsed  on  behalf  of  all  other  the  creditors,  &c. :  Worraker  v.  Fryer,  L.  R.  2 
Ch.  D.  100. 

Heir-at-Law  or  Next-of-Kin — Difficulty  in  ascertaining. 

"  In  any  case  in  which  the  right  of  an  heir-at-law,  or  next-of-kin,  or  a  class 
shall  depend  upon  the  construction  which  the  Court  may  put  upon  an  instrument, 
and  it  shall  not  be  known  or  be  difficult  to  ascertain  who  is  or  are  such  heir-at- 
law,  or  next-of-kin,  or  class,  and  the  Court  shall  consider  that  in  order  to  save 
expense  or  for  some  other  reason  it  will  be  convenient  to  have  the  question  or 
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questions  of  construction  determined  before  such  heir-at-law,  next-of-kin,  or  class 
shall  have  been  ascertained  by  means  of  inquiry  or  otherwise,  the  Court  may 
appoint  some  one  or  more  person  or  persons  to  represent  such  heir-at-law,  next-of- 
kin,  or  class,  and  the  judgment  of  the  Court  in  the  presence  of  such  person  or 
persons  shall  be  binding  upon  the  party  or  parties  or  class  so  represented  " :  Jud. 
Eules,  Order  16,  rule  9a  (Rules  of  Court,  June  1876). 


Co-Paetneks, 

"Any  two  or  more  persons  claiming  or  being  liable  as  co-partners,  may  sue  or 
be  sued  in  the  name  of  their  respective  firms,  if  any ;  and  any  party  to  an  action 
may  in  such  case  apply  by  summons  to  a  judge  for  a  statement  of  the  names 
of  the  persons  who- are  co-partners  in"  any  such  firm,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  the  judge  may  direct":  Jud. 
Rules,  Order  16,  rule  10. 

"  Any  person  carrying  on  business  in  the  name  of  a  firm  apparently  consisting 
of  more  than  one  person  may  be  sued  in  the  name  of  such  firm  " :  Jud.  Rules, 
Order  16,  rule  10a  (Rules  of  Court,  June  1876). 

See  Order  7,  rule  2,  ante,  p.  10 ;  Order  9,  rule  6,  ante,  p.  12 ;  Order  12, 
rule  12,  ante,  p.  18. 

Parties  in  Administration  Suits. 

"  Subject  to  the  provisions  of  the  Act,  and  these  rules,  the  provision  as  to 
J)arties  contained  in  s.  42  of  15  &  16  Vict.  o.  86,  shall  be  in  force  as  to  actions  in 
the  High  Court  of  Justice  " :  Jud.  Rules,  Order  16,  rule  11. 

The  provisions  above  referred  to  are  as  follows : — "  It  shall  not  be  competent 

to  any  deft  in  any  suit  in  the  said  Court  [Ooiirt  of  Chancery]  to  take  any 

objection  for  want  of  parties  to  such  suit  in  any  case  to  which  the  rules  next 

hereinafter  set  forth,  extend ;  and  such  rules  shall  be  deemed  and  taken  part  of 

the  law  and  practice  of  the  said  Court,  and  any  law  or  practice  of  the  said 

Court  inconsistent  therewith  shall  be  and  is  hereby  abrogated  and  annulled. 

Rule  1. — ^Any  residuary  legatee  or  next-of-kin  may,  without  serving  the 

remaining  residuary  legatee  or  next-of-kin,  have  a  decree  for  the 

administration  of  the  personal  estate  of  a  deceased  person. 

Rule  2. — Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and 

any  person  interested  in  the  proceeds  of  real  estate  directed  to  be 

sold,  may,  without  serving  any  other  legatee  or  person  interested 

in  the  proceeds  of  the  estate,  have  a  decree  for  the  administration 

of  the  estate  of  a  deceased  person.  i 

Rule  3. — ^Any  residuary  devisee  or  heir  may,  without  serving  any  co-residuary 

devisee  or  co-heir,  have  a  like  decree. 
Rule  4. — ^Any  one  of  several  cestuis  que  trust  under  any  deed  or  instrument 
may,  without  serving  any  other  of  such  cegtuis  que  trust,  have  a 
decree  for  the  execution  of  the  trusts  of  the  deed  or  instrument. 
Rule  5. — ^In  all  cases  of  suits  for  the  protection  of  property  pending  litigation, 
and  in  all  cases  of  the  nature  of  waste,  one  person  may  sue  on 
behalf  of  himself  and  of  all  persons  having  the  same  interest. 
Rule  6. — Any  executor,  administrator,  or  trustee  may  obtain  a  decree  against 
any  one  legatee,  next-of-kin,  or  cestui  que  trust  for  the  administra- 
tion, of  the  estate  or  the  execution  of  the  trusts. 
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Rule  7. — In  all  the  above  cases  the  Court,  if  it  shall  see  fit,  may  require  any- 
other  person  or  persons  to  be  made  a  party  or  parties  to  the  suit, 
and  may,  if  it  shall  see  fit,  give  the  conduct  of  the  suit  to  such 
person  as  it  may  deem  proper,  and  may  make  such  order  in  any 
particular  case  as  it  may  deem  just  for  placing  the  deft  on  the 
record  on  the  same  footing  in  regard  to  costs  as  other  parties 
having  a  common  interest  with  him  in  the  matters  in  question. 

Eule  8. — In  all  the  above  cases,  the  persons  who  according  to  the  present 
practice  of  the  Court  would  be  necessary  parties  to  the  suit  shall 
be  served  with  notice  of  the  decree,  and  after  such  notice  they 
shall  be  bound  by  the  proceedings  in  the  same  manner  as  if  they 
had  been  originally  made  parties  to  the  suit,  and  they  may,  by 
an  order  of  Court,  have  liberty  to  attend  the  proceedings  under  the 
decree ;  and  any  party  so  served  may  within  such  time  as  shall  in 
that  behalf  be  prescribed  by  the  general  order  of  the  Lord  Chan- 
cellor, apply  to  the  Court  to  add  to  the  decree. 

Eule  9. — ^In  all  suits  concerning  real  or  personal  estate  which  is  vested  in 
trustees  under  a  will,  settlement,  or  otherwise,  such  trustees  shall 
represent  the  persons  beneficially  interested  under  the  truSt,  in  the 
same  manner  and  to  the  same  extent  as  the  executors  and  ad- 
ministrators in  suits  concerning  personal  estate  represent  the 
persons  beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  parties  beneficially 
interested  under  the  trusts  parties  to  the  suit ;  but  the  Court  may 
upon  consideration  of  the  matter,  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  or  any  of  them  to  be  made  parties  " : 
15  &  16  Viet.  c.  86,  s.  42.  See  Morgan,  4th  ed.  192 ;  Daniell, 
5th  ed.  193. 

Peobate  Exiles  as  to  Pabties. 

"  Subject  as  last  aforesaid,  in  all  Probate  actions  the  rule  as  to  parties,  hereto- 
fore in  use  in  the  Court  of  Probate,  shall  continue  to  be  in  force  " :  Jud.  Rules, 
Order  16,  rule  12. 

MiSJOINDEE  OE  NONJOINDEE  OF  PaETIES. 

"  No  action  shall  be  defeated  by  reason  of  the  misjoinder  of  parties,  and  the 
Court  may  in  every  action  deal  with  the  matter  in  controversy,  so  far  as  regards 
the  rights  and  interests  of  the  parties  actually  before  it.  The  Court  or  a 
judge  may  at  any  stage  of  the  proceedings,  either  upon  or  without  the  applica- 
tion of  either  party,  and  on  such  terms  as  may  appear  to  the  Court  or  a  judge 
to  be  just,  order  that  the  name  or  names  of  any  party  or  parties,  whether  as 
pits  or  defte,  improperly  joined  be  struck  out,  and  that  the  name  or  names  of  any 
party  or  parties,  whether  pits  or  defts,  who  ought  to  have  been  joined,  or  whose 
presence  before  the  Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  action  be  added. 

"  No  person  shall  be  added  as  a  pit  suing  without  a  next  friend,  or  as  the  next 
friend  of  a  plaintiff  under  any  disability,  without  his  own  consent  thereto. 

"  AU.parties  whose  names  are  so  added  a^  defts  shall  be  served  with  a  summons 


30  PAETIES.  [Paet  I. 

or  notice  in  manner  hereinafter  mentioned,  or  in  such  manner  as  may  be 
prescribed  by  any  special  order,  and  tlie  proceedings  as  against  them  shall  be 
deemed  to  have  begun  only  on  the  service  of  such  summons  or  notice " :  Jud. 
Eules,  Order  16,  rule  13. 

"  Any  application  to  add  or  strike  out  or  substitute  a  pit  or  deft  may  be  made 
to  the  Court  or  a  judge  at  any  time  before  trial  by  motion  or  summons,  or  at  the 
trial  of  the  action  in  a  summary  way  "  :  Jud.  Rules,  Order  16,  rulte  14. 

A  deft's  name  may  be  struck  out  of  the  record  after  he  ha,s  put  in  his  defence : 
VaUance  v.  BirminghcUn,  (fee.  Corporation,  L.  R.  2  Ch.  D.  369. 

Where  Deft  added,  Writ  to  be  amended. 

"  Where  a  deft  ,is  added,  unless  otherwise  ordered  by  the  Court  or  judge,  the 
pit  shall  file  an  amended  copy  of,  and  sue  out  a  writ  of  summons,  and  serve  such 
new  deft  with  such  writ,  or  notice  in  lieu  oif  service  thereof,  in  the  same  manner 
as  original  defendants  are  served  " :  Jud.  EuleS,  Order  16,  rule  15. 

Where  Deft  added,  amended  Statement. 

"If  a  statement  of  claim  has  been  delivered  previously  to  such  deft  being 
added,  the  same  shall,  unless  otherwise  ordered  by  the  Court  or  judge,  be  amended, 
in  such  manner  as  the  making  such  new  deft  a  party  shall  render  desirable,  and 
a  copy  of  such  amended  statement  of  claim  shall  be  delivered  to  such  new  deft 
at  the  time  when  he  is  served  with  the  writ  of  summons  or  notice,  or  afterwards, 
within  four  days  after  his  appearance  " :  Jud.  Eules,  Order  16,  rule  16. 

Questions  as  against  Third  Parties. 

"  Where  a  deft  is,  or  claims  to  be,  entitled  to  contribution  or  indemnity,  or 
any  other  remedy  or  relief  over  against  any  other  person,  or  where  from  any 
other  cause  it  appears  to  the  Court  or  a  judge  that  a  question  in  the  action 
should  be  determined,  not  only  as  between  the  pit  and  deft,  but  as  betwCten  the 
pit,  deft,  and  any  other  person,  or  between  any  or  either  of  them,  the  Court  or  a 
judge  may,  on  notice  being  given  to  such  last-mentioned  person,  make  such 
order  as  may  be  proper  for  having  the  question  determined  " :  Jud.  Eules,  Order 
16,  rule  17. 

"  Where  a  deft  claims  to  be  entitled  to  contribution,  indemnity,  or  other  remedy 
or  relief  over  against  any  person  not  a  party  to  the  action,  he  may,  by  leave  of 
the  Court  or  a  judge,  issue  a  notice  to  that  effect,  stamped  with  the  seal  with 
which  writs  of  summons  are  sealed. 

"  A  copy  of  such  notice  shall  be  filed  with  the  proper  officer,  and  served  on  such 
person  according  to  the  rules  relating  to  the  service  of  writs  of  summons.   ' 

"  The  notice  shall  state  the  nature  and  grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  Court  or  a  judge,  be  served  within  the  .time  limited  for 
delivering  his  statement  of  defence.  Such  notice  may  be  in  the  form  or  to  the 
effect  of  the  B'orm  No.  1  in  Appendix  (B.)  hereto,  with  such  variations  as  circum- 
stances may  require,  and  therewith  sh&U  be  served  a  copy  of  the  statement  of 
claim,  or  if  there  be  no  statement  of  claim,  then  a  copy  of  the  writ  of  summons 
in  the  action  "  :  Jud.  Rules,  Order  16,  rule  18. 

Where  both  pits  and  defts  alleged  that  the  suit  (for  specifio  performance)  was 
occasioned  by  the  conduct  of  a  third  party,  trustee  refusing  to  convey,  the  Court 


Ch.  II.]  PARTIES.  31 

has  given  leave  to  serve  him  with  notice  pf  the  suit :  Trdeven  v.  Brai/,  L.  R.  1 
Ch.  D.  176. 

But  rule  18  merely  enables  a  deft  to  give  notice  so  as  to  bind  the  third  party  by 
the  judgment :  Treleven  v.  Bray,  L.  R.  1  Ch.  D.  176 ;  45  L.  J.  (Oh.)  113.  See 
also  Padvnck,  v.  Scott,  L.  R.  2Ch.  D.  736,:744. 

The  "  notice  "  referred  to  in  Rules  17, 18,  and  19,  is  applicable  to  third  parties 
and  not  to  co-defendants:  Shephard  v.  Beane,  L.  R.  2  Ch.  D.  223. 

As  to  rights  over  against  persons  not  parties  to  the  action :  see  observations  in 
Ex  parte  Smith,  in  re  Collie,  L.  R.  2  Ch.  D.  51. 

The  rules  do  not  introduce  any  new  pracbice  in  regard  la  ^rties  to  a  suit  for 
specific  performance :  Harvey  v.  Davey,  L.  R.  2  Ch.  D.  721. 

"  Where,  under  rule  17  of  this  Order,  it  is  made  to  apipear  to  the  Court  or  a 
judge,  at  any  time  before  or  at  the  trial,  that  a  question  in  the  action  should  be 
determined,  not  only  as  between  the  pit  and  deft,  but  as  between  the  pit  and  the 
deft  and  any  other  person,  or  between  an^  or  ■either  pf  them,  the  Court  or  a 
judge,  before  or  at  the  time  of  making  the  order  for  having  such  question  deter- 
mined, shall  direct  such  notice  to  be  given  by  the  plaintiff  at  Such  time,  and  to 
such  person,  and  in  such  manner  as  may  be  thought  proper,  and  if  made  at  the 
trial,  the  judge  may  postpone  such  trial  as  he  may  think  fit " :  jod.  Rules, 
Order  16,  rule  19. 

Dispute  of  Claim  by  Third  Party. 

"  If  a  person  not  a  party  to  the  action  who  is  served  as  mentioned  in  rule  18 
desires  to  dispute  the  pit's  claim  in  the  actio'n,  as  against  the  deft  On  whose  be- 
half the  notice  has  been  given,  he  must  enter  an  appearance  in  the  Action  within 
eight  days  from  the  service  of  the  notice.  In  default  of  his  so  doing,  he  shall  be 
deemed  to  admit  the  validity  ot  the  judgment  obtained  against  such  deft, 
whether  obtadned  by  consent  or  otherwise.  Provided  always  that  a  person  so 
served  and  failing  to  appear  within  the  said  period  of  eight  days  may  apply  to  the 
Court  or  a  judge  for  leave  to  appear,  and  such  leave  may  be  given  upon  such 
terms,  if  any,  as  the  Court  or  a  judge  shall  think  fit " :  Jud.  Rules,  Order  16^ 
rule  20. 

Mode  of  Trial'  as  against  Third  Parties. 

"  If  a  person  not  a  party  to  the  action,  served  under  these  rules,  appears  pur- 
suant to  the  notice,  the  party  giving  the  notice  may  apply  to  the  Court  or  a 
judge  for  direction  as  to  the  mode  of  having  the  question  in  the  action  determined ; 
and  the  Court  or  judge  upon  the  hearing  of  such  application  may,  if  it  shall 
appear  desirable  so  to  do,  give  the  person  so  served  liberty  to  defetid  the  action, 
upon  such  terms  as  shall  seem  just,  and  may  direct  such  pleadings  to  be  de- 
livered, or  such  amendments  in  any  pleadings  to  be  made,  and  generally  may  ' 
direct  such  proceedings  to  be  taken,  and  give  such  directions,  as  to  the  Court  or  a 
judge  shall  appear  proper  for  having  the  question  most  conveniently  determined, 
and  as  to  the  mode  and  extent  in  or  to  which  the  person  so  served  shall  be 
bound  or  made  liable  by  the  decision  of  the  question  " :  Jud.  Rules,  Order  16, 
rule  21. 
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JOINDEE  OF  CAUSES  OP  ACTION. 

Joinder  of  Sevebal  Causes. 

(oedee  xvii.) 

Several  Causes  of  Action. 

"  Subject  to  the  following  rules;  the  pit  may  unite  in  the  same  action,  and  in 
the  same  statement  of  claim,  several  causes  of  action ;  but  if  it  appear  to  the 
Court  or  a  judge  that  any  such  causes  of  action  cannot  be  conveniently  tried  or 
disposed  of  together,  the  Court  or  judge  may  order  separate  trials  of  any  of  such 
causes  of  action  to  be  had,  or  may  make  such  other  order  as  may  be  necessary  or 
expedient  for  the  separate  disposal  thereof" :  Jud.  Rules,  Order  17,  rule  1. 

For  cases  under  the  old  practice  as  to  multifariousness,  see  Com;pbell  v.  Wachay, 
1  M.  &  C.  603 ;  Coates  v.  Legmd,  L.  R.  19  Eq.  56  :  see  also  Qiffa/rd  v.  WUliams, 
L.  E.  5  Ch.  546. 

Action  for  Eecovery  of  Land. 

"  No  cause  of  action  shall,  unless  by  leave  of  the  Court  or  a  judge,  be  joined 
with  an  action  for  the  recovery  of  land,  except  claims  in  respect  of  mesne  profits, 
or  arrears  of  rent,  in  respect  of  the  premises  claimed,  or  any  part  thereof,  and 
damages  for  breach  of  any  contract  under  which  the  same,  or  any  part  thereof 
are  held  "  :  Jud.  Bules,  Order  17,  rule  2. 

An  action  "  to  establish  title  to  land"  is  an  action  "  for  the  recovery  of  land  " 
within  the  meaning  of  Rule  2  :  Whetstone  v.  Dennis,  L.  E.  1  Ch.  D.  99; 

And  an  action  for  the  administration  of  personalty  may  be  joined  with  one  to 
establish  title  to  real  estate  where  the  gifts  in  the  will  are  made  together :  S.  C. 

Leave  will  be  given  to  join  with  an  action  for  the  recovery  of  land  an  action 
for  the  recovery  or  delivery  up  of  a  deed  relating  to  the  land :  Cook  v.  Eucknmrch, 
L.  E.  2  Ch.  D.  111. 

So  too  where  it  is  sought  to  recover  real  and  personal  estate  comprised  in  the 
same  instrument :  S.  C. 

Trustee  in  Bankruptcy. 

"  Claims  by  a  trustee  in  bankruptcy,  as  such,  shall  not,  unless  by  leave  of  the 
Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any  other  capacity  " :  Jud. 
Eules,  Order  17,  rule  3. 

Husband  akd  Wife — Executor,  &c. — Joint  and  several  Claims. 

Claims  by  or  against  husband  and  wife  may  be  joined  with  claims  by  or  against 
either  of  them  separately  " :  Jud.  Eules,  Order  17,  rule  4. 
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"  Claims  by  or  against  an  executor  or  administrator,  as  such,  may  be  joined  with 
claims  by  or  against  him  personally,  provided  the  last-mentioned  claims  are 
alleged  to  arise  with  reference  to  the  estate  in  respect  of  which  the  pit  or  deft 
sues  or  is  sued  as  executor  or  administrator  "  :  Jud.  Rules,  Order  17,  rule  5. 

"  Claims  by  pits  jointly  may  be  joined  with  claims  by  them,  or  any  of  them, 
separately,  against  the  same  deft " :  Jud.  Rules,  Order  17,  rule  6. 

"  The  last  three  preceding  rules  shall  be  subject  to  rule  1  of  this  order,-and  to  the 
rules  hereinafter  contained  " :  Jud.  Rules,  Order  17,  rule  7. 

Application  to  confine  Action. 

"  Any  deft  alleging  that  the  pit  has  united  in  the  same  action  several  causes  of 
action  which  cannot  be  conveniently  disposed  of  in  one  action,  may  at  any  time 
apply  to  the  Court  or  a  judge  for  an  order  confining  the  action  to  such  of  the 
causes  of  action  as  may  be  conveniently  disposed  of  in  one  proceeding":  Jud. 
Rules,  Order  17,  rule  8. 

"  If  on  the  hearing  of  such  application,  as  in  the  last  preceding  rule  mentioned, 
it  shall  appear  to  the  Court  or  a  judge  that  the  causes  of  action  are  such  as  cannot 
all  be  conveniently  disposed  of  in  one  action,  the  Court  or  a  judge  may  order  any 
of  such  causes  of  action  to  be  excluded,  and  may  direct  the  statement  of  claim, 
or,  if  no  statement  of  claim  has  been  delivered,  the  copy  of  the  writ  of  summons, 
and  the  indorsement  of  claim  on  the  writ  of  summons  to  be  amended  accordingly, 
and  may  make  such  order  as  to  costs  as  may  be  just "  :  Jud,  Rules,  Order  17, 
rule  9» 


Action  by  and  against  Lunatics  and  Pebsons  of  Unsound 

Mind. 

(order   XVIII.) 

Committee  and  Guardian. 

"In  all  cases  in  which  lunatics  and  persons  of  unsound  mind,  not  so  found  by 
inquisition,  might  respectively,  before  the  passing  of  the  Act^  have  sued  as  pits, 
or  would  have  been  liable  to  be  sued  as  defts,  in  any  action  or  suit,  they 
may  respectively  sue  as  pits  in  any  action  by  their  committee  or  next  friend,  in 
manner  practised  in  the  Court  of  Chancery  before  the  passing  of  the  said  Act, 
and  may  in  like  manner  defend  any  action  by  their  committees  or  guardians 
appointed  for  that  purpose  " :  Jud.  Rules,  Order  18. 
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CHAPTER  IV. 

PLEADINGS. 

Pleading  Generally. 

(OEDKE  xix). 

FoBM  OP  Pleadings. 

"  The  following  rules  of  pleading  shall  be  substituted  for  those  heretofore  used  in 
the  High  Court  of  Chancery,  and  in  the  Courts  of  Common  Law,  Admiralty,  and 
Probate  "  :  Jud.  Eules,  Order  19,  rule  1. 

Delivery  of  Statement  of  Complaint  and  of  Defence. 

"  Unless  the  deft  in  an  action,  at  the  time  of  his  appearance  shall  state  that  he 
does  not  require  the  delivery  of  a  statement  of  complaint,  the  pit  shall,  within  such 
time  and  in  such  manner  as  hereinafter  (see  rules  6  and  7)  prescribed,  deliver  to 
the  deft,  after  his  appearance,  a  statement  of  his  complaint  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled. 

"  The  deft  shall  within  such  time  and  in  such  manner  as  hereinafter  (see  rules  6 
and  7)  prescribed,  deliver  to  the  pit  a  statement  of  his  defence,  set-off,  or  counter- 
claim (if  any)  and  the  pit  shall  in  like  manner  deliver  a  statement  of  Ms  reply 
(if  any),  to  such  defence,  set-off,  or  counter-claim. 

"  Such  statement  shall  be  as  brief  as  the  nature  of  the  case  will  admit,  and  the 
Court  in  adjusting  the  costs  of  the  action,  shall  inquire,  at  the  instance  of  any 
party,  into  any  unnecessary  prolixity,  and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  with  the  same":  Jud.  Bules, 
Order  19,  rule  2. 

Provisions  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
Section  24. 

"  In  every  civil  cause  or  matter  commenced  in  the  High  Court  of  Justice,  Law 
and  Equity  shall  be  administered  by  the  High  Court  of  Justice,  and  the  Court  of 
Appeal  respectively,  according  to  the  rules  following  :-^ 

Equitable  Glaiiti  or  Remedy. 
"  (1.)  If  any  pit  or  petitioner  claims  to  be  entitled  to  any  equitable  estate  or 
right,  or  to  relief  upon  any  equitable  ground  against  any  deed,  instrument, 
or  contract,  or  against  any  right,  title,  or  claim  whatsoever  asserted  by 
any  deft  or  respondent  in  such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only  have  been  given  by  a 
Court  of  Equity,  the  said  Courts  respectively,  and  every  judge  thereofi 
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shall  give  to  such  pit  or  petitioner  such  and  the  same  relief  as  ought  to 
have  heen  given  hy  the  Court  of  Chancery  in  a  suit  or  proceeding  for 
the  same  or  the  like  purpose  properly  instituted  hefore  the  passing  of 
this  Act." 

Equitable  Answer-  or  Defence. 
(8.)  If  any  deft  claims  to  he  entitled  to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against  any  deed,  instrument,  or  con- 
tract, or  against  any  right,  title,  or  claim  asserted  by  any  pit  or  petitioner 
in  such  cause  or  matter,  the  said  Court  respectively,  and  every  judge 
thereof,  shall  give  to  every  equitable  estate,  right,  or  ground  of  relief  so 
claimed,  and  to  every  equitable  defence  so  alleged,  such  and  the  same 
effect,  by  way  of  defence  against  the  claim  of  such  pit  or  petitioner,  as 
the  Qourt  of  Chancery  ought  to  have  given  if  the  same  or  the  like 
matters  had  been  uelied  on  by  way  of  defence  in  any  suit  or  proceeding 
instituted  in  that  Court  for  the  same  or  the  like  purpose  before  the 
passing  of  this  Act." 

Counter-claim  ofDeft. 
"  (3  )  The  said  Court  respectively,  and  every  judge  thereof,  shall  also  have  power 
to  grant  to  any  deft  in  respect  of  any  equitable  estate  or  right,  or  other 
matter  of  equity,  and  also  in  respect  of  any  legal  estate,  right,  or  title 
claimed  or  asserted  by  him,  all  such  relief  against  any  pit  or  petitioner 
as  such  deft  shall  have  properly  claimed  hy  his  pleading,  and  as  the 
said  Courts  respectively,  or  any  judge  thereof,  might  have  granted  in 
any  suit  instituted  for  that  purpose  by  the  same  deft  against  the  same 
pit  or  petitioner ;  and  also  all  such  relief  relating  to  or  connected  with 
the  original  subject  of  the  cause  or  matter,  and  in  the  like  manner 
[  claimed  against  any  other  person,  whether  already  a  party  to  the  same 

cause  or  matter  or  not,  who  shall  still  have  heen  duly  served  with  notice 
in  writing  of  such  claims  pursuant  to  any  rule  of  Court  or  any  order  of 
the  Court,  as  might  properly  have  been  granted  against  su.oh  person  if 
he  had  heen  made  a  deft  to  a  cause  duly  instituted  by  the  same  deft 
for  the  like  purpose ;  and  every  person  served  with  any  such  notice  shall 
thenceforth  be  deemed  a  party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defences  against  such  claim  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  deft." 

[As  to  counter-claims,  see  Order  19,  rule  3, post,  p.  36 ;  Order  22,  rule  10, 
post,  p.  45.] 

Incidental  Equitable  Biglits. 
"  (4.)  The  said  Court  respectively,  and  every  judge  thereof,  shall  recognise  and 
take  notice  of  all  equitable  estates,  titles,  and  rights,  and  all  equitable 
duties  and  liabilities,  appearing  incidentally  in  the  course  of  any  cause 
or  matter,  in  the  same  manner  in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the  same  in  any  suit  or  proceeding 
duly  instituted  therein  before  the  passing  of  this  Act." 

Injumction — Stay  of  Proceedings. 
''  (5.)  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of  Justice, 
or  before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or  injunc- 
tion ;  but  every  matter  of  equity  on  which  an  injunction  against  the 

2  D 
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prosecution  of  any  such  cause  or  proceeding  might  have  been  obtained 
if  this  Act  had  not  passed,  either  unconditionally  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  thereto :  provided  always, 
that  nothing  in  this  Act  contained  shall  disable  either  of  the  said  Courts 
from  direoting'a  stay  of  proceedings  in  any  cause  or  matter  pending  before 
it  if  it  shall  think  fit;  and  any  person  whether  a  party  or  not  to  any 
such  cause  or  matter  who  would  have  been  entitled,  if  this  Act  had  not 
passed,  to  apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any  judgment, 
decrees,  or  orders,  contrary  to  which  all  or  any  part  of  the  proceedings 
in  such  cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to  apply 
to  the  said  Courts  respectively,  by  motion  in  a  summary  way,  for  a  stay 
of  proceedings  in  such  cause  or  matter,  either  generally,  or  so  far  as  may 
be  necessary  for  the  purposes  of  justice ;  and  the  Court  shall  thereupon 
make  such  order  as  shall  be  just." 

Common  Law  Bights  and  Duties. 

"  (6.)  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable  rights 
and  other  matters  of  equity  in  manner  aforesaid,,  and  to  the  other 
express  provisions  of  this  Act,  the  said  Courts  respectively,  and  every 
judge  thereof,  shall  recognise  and  give  effect  to  all  legal  claims  and 
demands,  and  all  estates,  titles,  rights,  duties,  obligations,  and  liabilities 
existing  by  the  Common  Law,  or  by  any  custom,  or  created  by  any 
statute,  in  the  same  manner  as  the  same  would  have  been  recognised 
and  given  effect  to  if  this  Act  had  not  been  passed  by  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the  said  High  Court  of 
Justice." 

All  appropriate  Bemedies. 

"  (7.)  The  High  Court  of  Justice  and  the  Court  of  Appeal  respectively,  in  the 
exercise  of  the  jurisdiction  vested  in  them  by  this  Act,  in  every  cause 
or  matter  pending  before  them  respectively,  shall  have  power  to  grant, 
and  shall  grant,  either  absolutely  or  on  such  reasonable  terms  and  con- 
ditions as  to  them  shall  seem  just,  all  such  remedies  whatsoever  as  any 
of  the  parties  thereto  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward  by  them  re- 
spectively in  such  cause  or  matter,  so  that  as  far  as  possible  all  matters 
so  in  controversy  between  the  said  parties  respectively  may  be  completely 
and  finally  determined,  and  all  multiplicity  of  legal  proceedings  con- 
cerning any  of  such  matters  avoided  :"  36  &  37  Vict.  c.  66,  s.  24. 

Counter-claims  by  Deft. 

"  The  said  Courts  respectively,  and  every  judge  thereof,  shall  also  have  power  to 
grant  to  any  deft  in  respect  of  any  equitable  estate  or  right,  or  other  matter 
of  equity,  and  also  in  respect  of  any  legal  estate,  right,  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  pit  or  petitioner  as  such  deft  shall  have 
properly  claimed  by  his  pleading,  and  as  the  said  Courts  respectively,  or  any 
judge  thereof,  might  have  granted  in  any  suit  instituted  for  that  purpose  by  the 
same  deft  against  the  same  pit  or  petitioner  •  and  also  all  such  relief  relating  to 
or  connected  with  the  originalsubject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether  already  a  party  to  the  same  cause 
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or  matter  or  not,  wlio  shall  have  been  duly  served  with  notice  in  writing  of  such 
claim  pursuant  to  any  rule  of  Coiurt,  or  any  order  of  the  Court,  as  might  properly 
have  been  granted  against  such  person  if  he  had  been  made  a  deft  to  a  cause  duly 
instituted  by  the  same  deft  for  the  like  purpose ;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his  defence  against  such  claim  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by  such  defendant " :  Judicature  Act,  1873, 
s.  24,  sttb-s.  3. 

"  A  deft  in  an  action  may  set  off,  or  set  up,  by  way  of  counter-claim  against  the 
claims  of  the  pit,  any  right  or  claim,  whether  such  set-off  or  counter-claim  sound 
in  damages  or  not,  and  such  set-off  or  counter-claim  shall  have  the  same  effect  as 
a  statement  of  claim  in  a  cross  action,  so  as  to  enable  the  Court  to  pronounce  a 
final  judgment  in  the  same  action  both  on  the  original  and  on  the  cross  claim. 

"  But  the  Court  or  judge  may,  on  the  application  of  the  pit  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off  or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  per- 
mission to  the  deft  to  avail  himself  thereof" :  Jud.  Rules,  Order  19,  rule  3. 

The  set-off  must  have  the  same  effect  as  a  statement  of  claim  in  a  cross  action, 
so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action ;  and 
it  must  be  a  cross  action  of  a  nature  connected  with  the  particular  original  cause 
of  action,  so  as  to  be  capable  of  being  fairly  dealt  with :  Padvoick  v.  Scott,  L.  E. 
2  Ch.  D.  736.  See  also  Treleuen  v.  Bray,  L.  R.  1  Ch.  D.  176 ;  45  L.  J.  (Ch.)  113 

Where  a  question  arises  as  to  the  rights  of  mortgagees  and  sub-mortgagees  who 
are  co-defendants,  the  case  should  be  raised  by  counter-claim :  Shephard  v. 
Beane,  L.  R.  2  Ch.  D.  223. 

In  a  proper  case  for  opening  signed  accounts  by  a  mortgagor  in  a  foreclosure 
suit,  the  Court  has  power  to  entertain  the  equitable  defence,  as  if  a  counter-claim 
had  been  filed  for  the  purpose :  Uyre  v.  Hughes,  L.  R.  2  Ch.  D.  149. 

See  also  Order  22,  rule  9,  post,  p.  44 ;  Order  22,  rule  10,  post,  p.  45. 

Concise  Statements — Printing. 

"  Every  pleading  shall  contain  as  concisely  as  may  be  a  statement  of  the 
material  facts  on  which  the  party  pleading  relies,  but  not  the  evidence  by  which 
they  are  to  be  proved,  such  statement  being  divided  into  paragraphs,  numbered 
consecutively,  and  each  paragraph  containing  as  nearly  as  may  be  a  separate 
allegation.  Dates,  sums,  and  numbers  shall  be  expressed  in  figures  and  not  in 
words.  Signatures  of  counsel  shall  not  be  necessary.  Forms  similar  to  those  in 
Appendix  (C.)  hereto  may  be  used"  :  Jud.  Rules,  Order  19,  rule  4. 

"  Every  pleading  which  shall  contain  less  than  three  (see  next  rule)  folios  of 
72  words  each  (every  figure  being  counted  as  one  word)  may  be  either  printed  or 
written,  or  partly  printed  and  partly  written,  and  every  other  pleading  not  being 
a  petition  or  summons  shall  be  printed  " :  Jud.  Rules,  Order  19,  rule  5. 

"  In  Order  19,  rule  5,  of  '  The  Rules  of  the  Supreme  Court,'  the  word  ten  is 
hereby  substituted  for  the  word  three  before  the  word  '  folios '  " :  Jud.  Rules,  Order 
19,  rule  5  a  (Rules  of  Court,  June  1876). 

Delivery  of  Pleadings,  &c. 

"  Every  pleading  or  other  document  required  to  be  delivered  to  a  party,  or 
between  parties,  shall  be  delivered  in  the  manner  now  in  use  to  the  solicitor  of 
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eveiy  party  who  appears  by  a  solicitor,  or  to  the  parly  if  he  does  not  appear  by  a 
solicitor,  but  if  no  appearance  has  been  entered  for  any  party,  then  such  pleading 
or  document  shall  be  delivered  by  being  filed  with  the  proper  officer  " :  Jud.  Rules, 
Order  19,  rule  6. 

A  notice  of  motion  for  judgment  is  a  document  which  may  be  filed  under  this 
rule :  Dymmd  v.  Gro/t,  "W.  N.  (1876)  176. 

"  Every  >pleading  in  an  action  shall  be  delivered  between  parties,  and  shall  be 
marked  on  the  face  with  the  date  of  the  day  on  which  it  is  delivered,  and  with 
the  reference  to  the  letter  and  number  of  the  action,  the  division  to  which  and 
the  judge  (if  any)  to  whom  the  action  is  assigned,  the  title  of  the  action,  the 
description  of  the  pleading,  and  the  name  and  place  of  business  of  the  solicitor 
aod  agent,  if  any,  delivering  the  same,  or  the  name  and  address  of  the  party  de- 
livering the  same  if  he  does  not  act  by  a  solicitor  "  ^  Jud.  Rules,  Order  19,  rule  7. 

Eeliep  claimed,  Statement  of. 

"  Every  statement  of  claim  shall  state  specifically  the  relief  which  the  pit 
claims,  either  simply  or  in  the  alternative,  and  may  also  ask  for  general  relief. 
And  the  same  rule  shall  apply  to  any  counter-claim  made  or  relief  claimed  by 
the  deft  in  his  statement  of  defence.  If  the  pit's  claim  be  for  discovery  only  the 
statement  of  claim  shall  show  it " :  Jud.  Rules,  Order  19,  rule  8. 

"  Where  the  pit  seeks  relief  in  respect  of  several  distinct  claims  or  causes  of 
complaint  founded  upon  separate  and  distinct  facts,  they  shall  be  stated,  as  far 
as  may  be,  separately  and  distinctly.  And  the  same  rule  shall  apply  where  the, 
deft  relies  upon  several  distinct  grounds  of  defence,  set-oft',  or  counter-claim 
founded  upon  separate  and  distinct  facts  " :  Jud.  Rules,  Order  19,  rule  9. 

"Wheie  any  deft  seeks  to  rely  upon  any  facts  as  supporting  a  right  of  set-ofl' 
or  counter-claim,  he  shall,  in  his  statement  uf  defence,  state  specifically  that  he 
does  so  by  way  of  set-ofl'  or  counter-claim  "  :  Jud.  Rules,  Order  19,  rule  10. 


Denial  of  Ebpeesentative  Character. 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim  as 
executor,  or  as  trustee  whether  in  bankruptcy  or  otherwise,  or  in  any  representa- 
tive or  other  alleged  capacity,  or  the  alleged  constitution  of  any  partnership  firm, 
he  shall  deny  the  same  specifically  " :   Jud.  Rules,  Order  19,  rule  11. 

Probate  Actions,  Denial  of  Defendant's  Interest. 
"  In  Probate  actions  where  the  pit  disputes  the  interest  of  the  deft,  he  shall 
allege  in  his  statement  of  claim  that  he  denies  tbe  deft's  interest '" :  Jud.  Rules, 
Order  19,  rule  12. 


Pleas  is  Abatement,  or  New  Assignment. 

"  No  plea  or  defence  shall  be  pleaded  in  abatement " :  Jud.  Rules,  Order  19, 
lule  13. 

"  No  new  assignment  shall  hereafter  be  necessary  or  used.  But  everything 
which  has  heretofore  been  alleged  by  way  of  new  assignment  may  hereafter  be 
introduced  by  amendment  of  the  statement  of  claim  " :  Jud.  Rules,  Order  19, 
rule  14. 
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In  Action  foe  Land. 

"  No  deft  in  an  action  for  the  recovery  of  land  who  is  in  possession  by  himself 
or  his  tenant  need  plead  his  title,  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable  ground  against  any  right  or 
title  asserted  by  the  pit.  But,  except  in  the  cases  hereinbefore  mentioned,  it 
shall  be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession.  And  he 
may  nevertheless  rely  upon  any  ground  of  defence  which  he  can  prove,  except  as 
hereinbefore  mentioned  "  :  Jud.  Eules,  Order  19,  rule  15. 

Not  Guilty  by  Statute. 

"Nothing  in  these  rules  contained  shall  affect  the  right  of  any  deft  to  plead  not 
guilty  by  statute.  And  every  defence  of  not  guilty  by  statute  shall  have  the 
same  effect  as  a  plea  of  not  guilty  by  statute  has  heretofore  had.  But  if  the  deft 
so  plead  he  shall  not  plead  any  other  defence  without  the  leave  of  the  Court  or  a 
judge  " :  Jud.  Rules,  Order  19,  rule  16. 

Facts  not  denied. 

"  Every  allegation  of  fact  in  any  pleading  in  an  action,  not  being  a  petition  or 
summons,  if  not  denied  specifically  or  by  necessary  implication,  or  stated  to  be 
not  admitted  in  the  pleading  of  the  opposite  party,  shall  be  taken  to  be  admitted, 
except  as  against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisitidn  "  :  Jud.  Bules,  Order  19,  nile  17. 

Pacts  eelied  on  to  be  pleaded. 

"  Bach  party  in  any  pleading,  not  being  a  petition  or  summons,  must  allege  all 
such  facts  not  appearing  in  tha  previous  pleadings  as  he  means  to  rely  on,  and 
must  raise  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not 
raised  on  the  pleadings  would  be  likely  to  take  the  opposite  party  by  surprise, 
or  would  raise  new  issues  of  fact  not  arising  out  of  the  pleadings,  as  for  instance, 
fraud,  or  that  any  claim  has  been  barred  by  the  Statute  of  Limitations,  or  has 
been  released"-:  Jud.  Eules,  Order  19,  nile  18. 

New  Geounds  of  Claim. 

"  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by  way  of 
amendment,  raise  any  new  ground  of  claim,  or  contain  any  allegation  of  fact  in- 
consistent vfith  the  previous  pleadings  of  the  party  pleading  the  same " :  Jud. 
Eules,  Order  19,  rule  19. 

Specific  Denial  of  Facts. 

"It  shall  not  be  sufficient  for  a  deft  in  his  defence  to  deny  generally  the  facts 
alleged  by  the  statement  of  claim,  or  for  a  pit  in  his  reply  to  deny  generally  the 
facts  alleged  in  a  defence  by  way  of  counter-claim,  but  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  which  he  does  not  admit  the  truth  " : 
Jud.  Rules,  Order  19,  rule  20. 

JoiNDBE  OF  Issue. 

"  Subject  to  the  last  preceding  rule,  the  pit  by  his  reply  may  join  issue  upon 
the  defence,  and  each  party  in  his  pleading,  if  any,  subsequent  to  reply,  may  join 
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issue  upon  the  previous  pleading.  Such  joinder  of  issue  shall  operate  as  a  denial 
of  every  material  allegation  of  fact  in  the  pleading  upon  which  issue  is  joined,  but 
it  may  except  any  facts  which  the  party  may  be  willing  to  admit,  and  shall  then 
operate  as  a  denial  of  the  facts  not  so  admitted" :  Jud.  Bules,  Order  19,  rule  21. 

Denial  of  Facts. 

"  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the  previous 
pleading  of  the  opposite  party,  he  must  not  do  so  evasively,  but  answer  the  point 
of  substance.  Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of  money,  it 
shall  not  be  sufficient  to  deny  that  he  received  that  particular  amount,  but  he 
must  deny  that  he  received  that  sum  or  any  part  thereof,  or  else  set  out  how  much 
he  received.  And  so  when  a  matter  of  fact  is  alleged  with  divers  circumstances, 
it  shall  not  be  sufficient  to  deny  it  as  alleged  along  with  those  circumstances, 
but  a  fair  and  substantial  answer  must  be  given  " :  Jud.  Rules,  Order  19,  rule  22. 

Denial  of  Conteact. 

"  When  a  contract  is  alleged  in  any  pleading,  a  bare  denial  of  the  contract  by 
the  opposite  party  shall  be  construed  only  as  a  denial  of  the  making  of  the  con- 
tract in  fact,  and  not  of  its  legality  or  its  sufficiency  in  law,  whether  with 
reference  to  the  Statute  of  Frauds  or  otherwise  " :  Jud.  Bules,  Order  19,  rule  23. 

Contents  of  Document. 

"  Wherever  the  contents  of  any  document  are  material,  it  shall  be  sufficient  in 
any  pleading  to  state  the  effect  thereof  as  briefly  as  possible,  without  setting  out 
the  whole  or  any  part  thereof,  unless  the  precise  words  of  the  document  or  any 
part  thereof  are  material " :  Jud.  Rules,  Order  19,  rule  24. 

Motives,  how  to  be  alleged. 

"  Wherever  it  ig  material  to  allege  malice,  fraudulent  intention,  knowledge,  or 
other  condition  of  the  mind  of  any  person,  it  shall  be  sufficient  to  allege  the 
same  as  a  fact  without  setting  out  the  circumstances  from  which  the  same  is  to 
be  inferred  "  :  Jud.  Rules,  Order  19,  rule  25. 

Allegation  of  Notices. 

"  Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact  matter  or 
thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact,  unless  the  form  or 'the 
precise  terms  of  such  notice  be  material " :  Jud.  Rules,  Order  19  rule  26. 

Implied  Contracts,  Allegation  op. 

"  Wherever  any  contract  or  any  relation  between  any  persons  does  not  arise 
from  an  express  agreement,  but  is  to  be  implied  from  a  series  of  letters  or  con- 
versations, or  otherwise  from  a  number  of  circumstances,  it  shall  be  sufficient  to 
allege  such  contract  or  relation  as  a  fact,  and  to  refer  generally  to  such  letters 
conversations,  or  circumstances,  without  setting  them  out  in  detail.  And  if  in 
such  case  the  person  so  pleading  desires  to  rely  in  the  alternative  up^n  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circumstances,  he  may 
state  the  same  in  the  alternative  "  :  Jud.  Rules,  Order  19  rule  27 
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Facts  presumed  by  Law. 

"  Neither  party  need  in  any  pleading  allege  any  matter  of  fact  -which  the  law 
presumes  in  his  favour,  or  as  to  which  the  burden  of  proof  lies  upon  the  other  side, 
unless  the  same  has  first  been  specifically  denied." 

[E.g. — Consideration  for  a  bill  of  exchange  where  the  pit  sues  only  on  the  bill, 
and  not  for  the  consideration  as  a  substantive  ground  of  claim.] :  Jud.  Bules, 
Order  19,  Rule  28. 

District  Eegistrt — ^Pleadings. 
"  Where  an  action  proceeds  in  a  district  registry  all  pleadings  and  other  docu- 
ments required  to  be  filed  shall  be  filed  in  the  district  registry":  Jud.  Bules, 
Order  19,  rule  29. 

Action  for  Collision  between  Vessels. 

"  In  actions  for  damage  by  collision  between  vessels,  unless  the  Court  or  a 
judge  shall  otherwise  order,  each  solicitor  shall,  before  any  pleading  is  delivered, 
file  with  the  proper  ofiBcer  a  document  to  be  called  a  preliminary  act,  which 
shall  be  sealed  up  and  shall  not  be  opened  until  ordered  by  the  Court  or  a  judge, 
and  which  shall  contain  a  statement  of  the  following  particulars  : — 

(a.)  The  names  of  the  vessels  which  came  into  collision  and  the  names  of 
their  masters. 

(b.)  The  time  of  collision. 

(c.)  The  place  of  the  collision. 

(d.)  The  direction  of  the  wind. 

(e.)  The  state  of  the  weather. 

(/.)  The  state  and  force  of  the  tide. 

(j.)  The  course  and  speed  of  the  vessel  when  the  other  was  first  seen. 

(h.)  The  lights,  if  any,  carried  by  her. 

(i.)  The  distance  and  bearing  of  the  other  vessel  when  first  seen. 

(k.)  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen. 

{I.)  Whether  any  lights  of  the  other  vessel,  other  than  those  first  seen,  came 
into  view  before  the  collision. 

(m.y  What  measures  were  taken,  and  when,  to  avoid  the  collision.      ^ 

(re.)  The  parts  of  each  vessel  which  first  came  into  contact. 

If  both  solicitors  consent,  the  Court  or  a  judge  may  order  the  preliminary  acts 
to  be  opened  and  the  evidence  to  be  taken  thereon  without  its  being  necessary  to 
deliver  any  pleadings  " :  Jud  Rules,  Order  19,  rule  30. 


Pleading  Matters  arising  pending  the  Action. 

(order  XX.) 

New  Matter  may  be  pleaded. 

"  Any  ground  of  defence  which  has  arisen  after  action  brought,  but  before  the 

deft  has  delivered  his  statement  of  defence,  and  before  the  time  limited  for  his 

doin"  so  has  expired,  may  be  pleaded  by  the  deft  in  his  statement  of  defence, 

either  alone  or  together  with  other  grounds  of  defence.    And  if,  after  a  statement 

of  defence  has  been  delivered,  any  ground  of  defence  arises  to  any  set-off  or 

counter-claim  alleged  therein  by  the  deft,  it  may  be  pleaded  by  the  pit  in  his 

reply,  either  alone  or  together  with  any  other  ground  of  reply  " :  Jud.  Bules,  Order 

20,  rule  1. 
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Further  Defekce  or  Eeplt. 

"  Where  any  ground  of  defence  arises  after  the  deft  has  delivered  a  statement 
of  defence,  or  after  the  time  limited  for  his  doing  so  has  expired,  the  deft  may, 
and  where  any  ground  of  defence  to  any  set-off  or  counter-claim  arises  after  reply, 
or  after  the  time  limited  for  delivering  a  reply  has  expired,  the  pit  may,  within 
eight  days  after  such  ground  of  defence  has  arisen;  and  by  leave  of  the  Court  or  a 
judge,  deliver  a  further  defence  or  a  further  reply,  as  the  case  may  be,  setting 
forth  the  same  " :  Jud.  Rules,  Order  20,  rule  2. 

Plt  may  confess  new  Defence. 

"  Whenever  any  deft  in  his  statement  of  defence,  or  in  any  further  state- 
ment of  defence  as  in  the  last  rule  mentioned,  alleges  any  ground  of  defence 
which  has  arisen  after  the  commencement  of  the  action,  the  pit  may  deliver  a 
confession  of  such  defence,  which  confession  may  he  in  the  Form  No.  2  in 
Appendix  (B.)  hereto,  with  such  variations  as  circumstances  may  require,  and  he 
may  thereupon  sign  judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
such  defence  unless  the  Court  or  a  judge  shall,  either  before  or  after  the  delivery 
of  such  confession,  otherwise  order  " :  Jud.  Rules,  Order  20,  rule  3. 


Statement  of  Claim. 

(oedeb  xxi.) 

Time  for  DELivrERy. 


"Subject  to  rules  2  and  3  of  this  Order,  the. delivery  of  statements  of  claim 
shall  be  regulated  as  follows : — 

(a.)  If  the  deft  shall  not  state  that  he  does  not  require  the  delivery  of  a 
statement  of  claim,  the  pit  shall,  unless  otherwise  ordered  by  ihe  Court 
or  a  judge,  deliver  it  within  six  weeks  from  the  time  of  the  defts 
entering  his  appearance. 

(6.)  The  pit  may,  if  he  think  fit,  at  any  time  after  the  issue  of  the  writ  of 
summons,  deliver  a  statement  of  claim,  with  the  writ  of  summons  or 
notice  in  lieu  of  writ  of  summons,  or  at  any  time  afterwards,  either 
before  or  after  appearance,  and  although  the  deft  may  have  ap- 
peared and  stated  that  he  does  not  require  the  delivery  of  a  statement 
of  claim  :  Provided  that  in  no  case  where  a  deft  has  appeared  shall  a 
statement  be  delivered  more  than  six  weeks  after  the  appearance  has 
been  entered  unless  otherwise  ordered  by  the  Court  or  a  judge. 

(c.)  Where  a  pit  delivers  a  statement  of  claim  without  being  required  to  do 
so,  the  Court  Or  a  judge  may  make  such  order  as  to  the  costs  occasioned 
thereby  as  shall  seem  just,  if  it  appears  that  the  delivery  of  a  statement 
■  of  claim  was  unnecessary  or  improper  " :  Jud.  Rules,  Order  21,  rule  1. 

In  Probate  Actions. 

"  In  Probate  actions  the  pit  shall,  unless  otherwise  ordered  by  the  Court  or 
a  judge,  deliver  his.  statement  of  claim  within  six  weeks  from  the  entry   of 
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appearance  by  the  deft,  or  from  the  time  limited  for  his  appearance,  in  case  he  has 
made  default ;  but  where  the  deft  has  appeared  the  pit  shall  not  be  compelled 
to  deliver  it  until  the  expiration  of  eight  days  after  the  deft  has  filed  his  affidavit 
as  to  scrips  " :  Jud.  Kules,  Order  21,  rule  2. 

In  Admiralty  Actions. 

"  In  Admiralty  actions  in  rem  the  pit  shall,  within  twelve  days  from  the 
appearance  of  tlie  deft,  deliver  his  statement  of  claim " :  Jud.  Eules,  Order  21, 
Rile  3. 

In  Writs  specially  indorsed. 

"  Where  a  writ  is  specially  indorsed,  and  the  deft  has  not  dispensed  with  a 
statement  of  claim,  it  shall  be  sufficient  for  the  pit  to  deliver  as  his  statement  of 
claim  a  notice  to  the  effect  that  his  claim  is  that  which  appears  by  the  indorse- 
ment upon  the  writ,  unless  \he  Court  or  a  judge  shall  order  him  to  deliver  a 
further  st-atement.  Such  notice  may  be  either  written  or  printed,  or  partly 
written  and  partly  printed,  and  may  be  in  the  Form  No.  3  in  Appendix  (B.) 
hereto,  and  shall  be  marked  on  the  face  in  the  same  manner  as  is  required  in  the 
case  of  an  ordinary  statement  of  claim.  And  when  the  pit  is  ordered  to  deliver 
such  further  statement,  it  shall  be  delivered  within  such  time  as  by  such  order 
shall  be  directed,  and  if  no  time  be  so  limited,  then  within  the  time  prescribed  by 
rule  1  of  this  Order  " :  Jud.  Eules,  Order  21,  rule  4. 


Defence. 
(OEDER  xxn.) 

Time  for,  Statement  of  Claim  delivered. 

"  Where  a  statement  of  claim  is  delivered  to  a  deft  he  shall  deliver  his  defence 
within  eight  days  from  the  delivery  of  the  statement  of  claim,  or  from  the  time 
limited  for  appearance,  whichever  shall  be  last,  unless  such  time  is  extended  by 
the  Court  or  a  judge  "  :  Jud.  Kules,  Order  22,  rule  1. 

A  deft  who  has  obtained  an  order  extending  the  time  for  delivery  of  his 
defence  may  demur  within  the  extended  time :  Hodges  v.  Hodges,  L.  K.  2  Ch. 
D.  112. 

Time  for,  no  Statement  of  Claim. 

"  A  deft  who  has  appeared  in  an  action  and  stated  that  he  does  not  require  the 
delivery  of  a  statement  of  claim,  and  to  whom  a  statement  of  claim  is  not 
delivered,  may  deliver  a  defence  at  any  time  within  eight  days  after  his  appear- 
ance, unless  stich  time  is  extended  by  the  €ourt  or  a  judge  " :  Jud.  Eules, 
Order  22,  rule  2. 

Time  for,  after  Order  to  defend  under  Order  14,  rule  1. 

"  Where  leave  has  been  given  to  a  deft  to  defend  under  Order  14,  rule  1,  he 
shall  deliver  his  defence,  if  any,  within  such  time  as  shall  be  limited  by  the 
order  giving  him  leave  to  defend,  or  if  no  time  is  thereby  limited,  then  within 
eight  days  after  the  order"-  Jud.  lUiics,  Orde:-  2L',  rule  3. 
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Costs,  when  Facts  ought  to  have  been  admitted. 

"  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any  allegations  of  fact 
denied  or  not  admitted  by  the  defence  ought  to  have  been  admitted,  the  Court 
may  make  such  order  as  shall  be  just  with  respect  to  any  extra  coats  occasioned 
by  their  having  been  denied  or  not  admitted  " :  Jud.  Rules,  Order  22,  rule  4. 


Title  of  Defence,  where  Counter-claim  set  up. 

"  Where  a  deft  by  his  defence  sets  up  any  counter-claim  which  raises  questions 
between  himself  and  the  pit  along  with  any  other  person  or  persons,  he  shall  add 
to  the  title  of  his  defence  a  further  title  similar  to  the  title  in  a  statement  of 
complaint,  setting  forth  the  names  of  all  the  persons  who,  if  such  counter-claim 
were  to  be  enforced  by  cross-action,  would  be  defts  to  such  cross-action,  and 
shall  deliver  his  defence  to  such  of  them  as  are  parties  to  the  action  within  the 
period  within  which  he  is  required  to  deliver  it  to  the  pit":  Jud.  Bules,  Order  22, 
rule  5. 

Third  Parties,  how  summoned. 

"Where  any  such  person  as  in  the  last  preceding  rule  mentioned  is  not  a 
party  to  the  action,  he  shall  be  summoned  to  appear  by  being  served  with  a  copy 
of  the  defence,  and  such  service  shall  be  regulated  by  the  same  rules  as  are 
hereinbefore  contained  with  respect  to  the  service  of  a,  writ  of  summons,  and 
every  defence  so  served  shall  be  indorsed  in  the  Form  No.  4  in  Appendix  (B.) 
hereto,  or  to  the  like  effect " :  Jud.  Kules,  Order  22,  rule  6. 


Appearance  of  Third  Parties. 

"Any  person  not  a  deft  to  the  action,  who  is  served  with  a  defence  and 
counter-claim  as  aforesaid,  must  appear  thereto  as  if  he  had  been  served  with  a 
writ  of  summons  to  appear  in  an  action  " :  Jud.  Bules,  Order  22,  Rule  7. 


Eeply  bt  Third  Parties. 

"Any  person  named  in  a  defence  as  a  party  to  a  counter-claim  thereby  made 
may  deliver  a  reply  within  the  time  within  which  he  might  deliver  a  defence  if  it 
were  a  statement  of  claim  " :  Jud.  Rules,  Order  22,  rule  8. 


Counter-claim  may  be  excluded. 

"  Where  a  deft  by'  his  statement  of  defence  sets  up  a  counter-claim,  if  the 
pit  or  any  other  person  named  in  manner  aforesaid  as  party  to  such  counter-claim 
contends  that  the  claim  thereby  raised  ought  not  to  be  disposed  of  by  way  of 
counter-claim,  but  in  an  independent  action,  he  may  at  any  time  before  reply 
apply  to  the  Court  or  a  judge  for  an  order  that  such  counter-claim  may  be 
excluded,  and  the  Court  or  a  judge  may,  on  the  hearing  of  such  application,  make 
such  order  as  shall  be  just":  Jud.  Rules,  Order  22,  rule  9. 

See  Padwich  v.  Scott,  L.  R.  2  Ch.  I).  730 ;  Treleven  v.  Brm  L.  R   1  Ch  D 
176;  45  L.  J.  (Ch.)  113. 
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Set-off  oe  Countee-claim  established. 

"  Where  in  any  action  a  set-off  or  counter-claim  is  established  as  a  defence 
against  the  pit's  claim,  the  Court  may,  if  the  balance  is  in  favour  of  the  deft, 
give  judgment  for  the  deft  for  such  balance,  or  may  otherwise  adjudge  to  the 
deft  such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case " :  Jud. 
Bules,  Order  22,  rule  10. 

Peobate  Actions  and  Proof  of  Will. 

"  In  Probate  actions  the  party  opposing  a  will  may,  with  his  defence,  give 
notice  to  the  party  setting  up  the  will  that  he  merely  insists  upon  the  will  being 
proved  in  solemn  form  of  law,  and  only  intends  to  cross-examine  the  witnesses 
produced  in  support  of  the  will,  and  he  shall  thereupon  be  at  liberty  to  do  so, 
and  shall  be  subject  to  the  same  liabilities  in  respect  of  costs  as  he  would  have 
been  under  similar  circumstances  according  to  the  practice  of  the  Court  of 
Probate  " :  Jud.  Rules,  Order  22,  rule  11. 


Discontinuance. 

(order   XXIII.) 

When,  and  how  effected — Costs. 

"  The  pit  may,  at  any  time  before  receipt  of  the  deft's  statement  of  defence,  or 
after  the  receipt  thereof  before  taking  any  other  proceeding  in  the  action  (save 
any  interlocutory  application),  by  notice  in  writing,  wholly  discontinue  his 
action  or  withdraw  any  part  or  parts  of  his  alleged  cause  of  complaint,  and 
thereupon  he  shall  pay  the  deft's  costs  of  the  action,  or,  if  the  action  be  not 
wholly  discontinued,  the  deft's  costs  occasioned  by  the  matter  so  withdrawn. 
Such  costs  shall  be  taxed,  and  snch  discontinuance  or  withdrawal,  as  the  case 
may  be,  shall  not  be  a  defence  to  any  subsequent  action.  Save  as  in  this  rule 
otherwise  provided,  it  shall  not  be  competent  for  the  pit  to  withdraw  the  record 
or  discontinue  the  action  without  leave  of  the  Court  or  a  judge,  but  the  Court  or 
a  judge  may,  before,  or  at,  or  after  the  hearing  or  trial,  upon  such  terms  as  to 
costs,  and  as  to  any  other  action,  and  otherwise  as  may  seem  fit,  order  the  action 
to  be  discontinued,  or  any  part  of  the  alleged  cause  of  complaint  to  be  struck 
out  The  Court  or  a  judge  may,  in  like  manner,  and  with  the  like  discretion  as 
to  terms,  upon  the  application  of  a  deft,  order  the  whole  or  any  part  of  his 
alleged  grounds  of  defence  or  counter-claim  to  be  withdrawn  or  struck  out,  but  it 
shall  not  be  competent  to  a  deft  to  withdraw  his  defence,  or  any  part  thereof, 
without  such  leave  ":  Jud.  Rules,  Order  23,  rule  1. 

When  Cause  enteeed  foe  Teial. 

"  When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawn  by  either  pit 
or  deft,  upon  producing  to  the  proper  officer  a  consent  in  writing,  signed  by  the 
parties  " :  Jud.  Rules,  Order  23,  rule  2  (Rules  of  Court,  December  1875). 
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Judgment  foe  Costs. 

"  A  deft  may  sign  judgment  for  the  costs  of  an  action  if  it  is  wholly  dis- 
continued, or  for  the  costs  occasioned  by  the  matter  withdrawn,  if  the  action  he 
pot  wholly  discontinued":  Jud.  Bules,  Order  23,  rule  2  (Rules  of  Court, 
June  1876).    Sed  qitcere,  rule  3. 


Ebply  and  Subsequent  Pleadings, 

(oedee  xxiv.) 

Time  foe  Eeplt. 

"A  pit  shall  deliver  his  reply,  if  any,  within  three  weeks  after  the  defence  or 
the  last  of  the  defences  shall  have  been  delivered,  unless  the  time  shall  be  ex- 
tended by  the  Court  or  adjudge":  Jud.  Bules,  Order  24,  rule  1. 

Pleading  aftee  Eeplt  without  Leave. 

"  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  shall  be  pleaded 
without  leave  of  the  Court  or  a  judge,  and  then  upon  such  terms  as  the  Court  or 
judge  shall  think  fit " :  Jud.  Rules,  Order  24,  rule  2. 

Time  foe  Pleabing  after  Eeply. 

Subject  to  the  last  preceding  rule,  every  pleading  subsequent  to  reply  shall  be 
delivered  within  four  days  after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge  "  :  Jud.  Eules,  Order  24,  rule  3. 


Close  op  Pleadings, 
(oedeb  xxv.) 

Pleadings  when  closed. 


"  As  soon  as  either  party  has  joined  issue  upon  any  pleading  of  the  opposite 
party  simply  without  adding  any  further  or  other  pleading  thereto,  the  pleadings 
as  between  such  parties  shall  be  deemed  to  be  closed  "  :  Jud.  Bules,  Order  25. 


(OEDEB  XXVI.) 

"  Where  in  any  action  it  appears  to  a  judge  that  the  statement  of  claim  or 
defence  or  reply  does  not  sufficiently  define  theissues  of  fact  in  dispute  between 
the  parties,  he  may  direct  the  parties  to  prepare  issues,  and  Such  issues  shall,  if 
the  parties  differ,  be  settled  by  the  judge  " :  Jud.  Rules,  Order  26. 

See  Issues,  Chapter  16,  post,  p.  120. 
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Amendment  of  Pleadings. 
(OKDEK  xxvii.) 

Any  Pleadings  may  be  amended. 

"  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow  either 
party  to  alter  his  statement  of  claim  or  defence  or  reply,  or  may  order  to  he 
struck  out  or  amended  any  matter  in  such  statements  respectively  which  may 
he  scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or  delay  the  fair  trial 
of  the  action,  and  all  such  amendments  shall  be  made  as  may  be  necessary  for 
the  purpose  of  determining  the  real  questions  or  question  in  controversy  between 
the  parties":  Jud.  Rules,  Order  27,  rule  1. 

See  Budding  v.  Murdoch,  L.  R.  1  Ch.  D.  42  ;  King  v.  Corhe,  L.  R.  1  Ch.  D.  57; 
Roe  V.  Dames,  L.  R.  2  Ch.  D.  729. 

Amendment  of  Statement  of  Claim  without  Leave. 

"  The  pit  may,  without  any  leave,  amend  his  statement  of  claim  once  at  any 
time  before  the  expiration  of  the  time  limited  for  reply  and  before  replying,  or 
where  no  defence  is  delivered,  at  any.  time  before  the  expiration  of  four  weeks 
from  the  appeai-anoe  of  the  deft  who  shall  have  last  appeared " :  Jud.  Rules, 
Order  27,  rule  2. 

Amendment  of  Set-off  or  Coiinter-claim  without  Leave. 

"  A  deft  who  has  set  up  in  his  defence  any  set-off  or  counter-claim  may, 
without  any  leave,  amend  such  set-off  or  counter-claim  at  any  time  before  the 
expiration  of  the  time  allowed  him  for  pleading  to  the  reply,  and  before  pleading 
thereto,  or  in  case  there  be  no  reply,  then  at  any  time  before  the  expiration  of 
twenty-eight  days  from  the  filing  of  his  defence  " :  Jud.  Rules,  Order  27,  rule  3. 

Diballowance  of  Amendment  made  without  Leave. 

"  Where  any  party  has  amended  his  pleading  vmder  either  of  the  last  two 
preceding  rules,  the  opposite  party  may,  within  eight  days  after  the  delivery  to 
him  of  the  amended  pleading,  apply  to  the  Court,  or  a  judge,  to  disallow  the 
amendment,  or  any  part  thereof,  and  the  Court  or  judge  may,  if  satisfied  that 
the  justice  of  the  case  requires  it,  disallow  the  same,  or  allow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  seem  just " :  Jud.  Rules,  Order  27,  rule  4. 

Amendment  after  Amendment  by  other  Party  without  Leave. 

"  Where  any  party  has  amended  his  pleading  under  Rule  2  or  3  of  this  Order, 
the  other  party  may  apply  to  the  Court  or  a  judge  for  leave  to  plead  or  amend  his 
former  pleading  within  such  time  and  upon  such  terms  as  may  seem  just " :  Jud. 
Rules,  Order  27,  rule  5. 

Leave  to  amend  generally. 

"  In  all  cases  not  provided  for  by  the  preceding  rules  of  this  Order,  application 
for  leave  to  amend  any  pleading  may  be  made  by  either  party  to  the  Court  or  a 
judge  in  chambers,  or  to  the  judge  at  the  trial  of  the  action,  and  such  amepd- 
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ment  may  be  allowed  upon  such  terms  as  to  costs  oi*  otherwise  as  may  seem 
just " :  Jud.  Rules,  Order  27,  rule  6. 

See  Buddmg  v.  Murdoch,  L.  E.  1  Oh.  D.  42 ;  King  v.  Corhe,  L.  E.  1  Ch.  D,  57  ; 
ante,  p.  47. 

Where  a  cause  which  stood  for  hearing  was  called  on  but  could  not  be 
decided  by  reason  of  a  want  of  parties  or  other  defect  on  the  part  of  the  pit,  and 
was  therefore  struck  out  of  the  paper,  and  the  same  cause  was  again  set  down,  the 
deft  was  allowed  the  taxed  costs  occasioned  by  the  first  setting  down  although  he 
did  not  obtain  the  costs  of  the  suit :  Cons.  Order  40,  rule  21. 

Where  a  cause  being  in  the  paper  for  hearing  was  ordered  to  be  adjourned 
upon  payment  of  the  costs  of  the  day,  the  party  to  pay  the  same  had  to  pay  the 
sum  of  £10  unless  the  Court  otherwise  directed :  Cons.  Order  40,  rule  22. 

Usually  amendments  were  allowed  at  the  hearing  only  for  the  purpose  of 
making  the  record  complete  as  to  parties,  or  adapting  the  prayer  to  the  case  made 
by  the  bill :  Dan.  4th  ed,  380. 

Upon  the  question  of  allowing  amendments  for  other  purposes,  see  observations  of 
Turner,  L.  J.  in  Lard  Damley  v.  London,  Chaiham,  and  Boner  Bail.  Co.,  1  De 
G.  J.  &  S.  204;  9  Jur.  (N.S.)  452. 


Amendment  not  made. 

"  If  a  party  who  has  obtained  an  order  for  leave  to  amend  a  pleading  delivered 
by  him  does  not  amend  the  same  within  the  time  limited  for  that  purpose  by  the 
order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  days  from  the  date 
of  the  order,  such  order  to  amend  shall,  on  the  expiration  of  such  limited  time  as 
aforesaid,  or  of  such  fourteen  days,  as  the  case  may  be,  become  ipso  facto  void, 
unless  the  time  is  extended  by  the  Court  or  a  judge " :  Jud.  Eules,  Order  27, 
rule  7. 

Amendments,  pbintino  of,  mabkino. 

"  A  pleading  may  be  amended  by  written  alterations  in  the  pleading  which 
has  been  delivered,  and  by  additions  on  paper  to  be  interleaved  therewith  if 
necessary,  unless  the  amendments  require  the  insertion  of  more  than  144  words 
in  any  one  place,  or  are  so  numerous  or  of  such  a  nature  that  the  making  them 
in  writing  would  render  the  pleading  difiBcult  or  inconvenient  to  read,  in  either 
of  which  cases  the  amendment  must  be  made  by  delivering  a  print  of  the 
pleading  as  amended":  Jud.  Eules,  Order  27,  rule  8. 

"  Whenever  any  pleading  is  amended,  such  pleading  when  amended  shall  be 
marked  with  the  date  of  the  order,  if  any,  under  which  the  same  is  so  amended, 
and  of  the  day  on  which  such  amendment  is  made,  in  manner  following,  viz. : 
"  Amended  —  day  of  —  "  :  Jud.  Eules,  Order  27,  rule  9. 

DBaiiVERY  OF  Pleadings. 

"  Whenever  a  pleading  is  amended,  such  amended  pleading  shall  be  delivered 
to  the  opposite  party  within  the  time  allowed  for  amending  the  same  '*:  Jud. 
Eules,  Order  27,  rule  10. 

Amendment  of  Weit  of  Summons. 
The  Court  or  a  judge  may  at  any  stage  of  the  proceedings  allow  the  pit  to 
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amend  the  writ  of  summons  in  such  manner  and  upon  such  terms  as  may  seem 
just":  Jud.  Rules,  Order  27,  rule  11  (Rules  of  Court,  February  1876). 

An  action  may  by  amendment  of  the  writ  and  statement  of  claim  be  turned 
into  an  information  and  action,  the  Attorney-General  consenting :  Caldwell  v. 
Pagham  Harbour  Reclamation  Gompany,  L.  R.  2  Ch.  D.  221. 

The  amendment  of  the  writ  may  be  made  by  the  record  and  writ  clerk 
upon  production  of  the  coimsel's  brief:  Mathias  v.  Mathias,  W.  N.  (1876)  214. 
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CHAPTER  V. 
DEMUEEEE. 

(OBDER  XXVni.) 

Demwrer  allowed  to  Part  of  Pit's  Statement  of  Claim, — to 
Beft's  Defence,  dc. 

The  demurrer  put  in  by  the  Deft  [Pit]  to  the  Pit's  statement  of 
claim  [or,  Deft's  statement  of  defence,  or,  of  set-off,  or,  of  counter- 
claim] or  to  so  much  of  the  Pit's  statement  of  claim  as  claims  .  .  .  .  , 
or  as  alleges  as  a  breach  of  contract  the  matters  mentioned  in  para- 
graph 17,  [or,  as  the  case  may  be']  coming  on  to  be  heard,  &c.,  in  the 
presence  of  counsel,  &o. 

This  Court  doth  hold  the  said  demurrer  to  be  good  and  sufficient, 
and  doth  therefore  order  that  the  same  do  stand  and  be  allowed  accord- 
ingly. And  [wdess  othenoige  ordered^  Let  the  said  —  [jpairty  whose  plead- 
ing is  demurred  to]  pay  to  the  said  —  [^arty  demwrring]  his  costs  of  the 
said  demurrer,  to  be  taxed,  &o. 

If  ordered:  Let  the  Pits  be  at  liberty  on  or  before  the. —  day  of  — 
to  amend  their  statement  of  claim  as  they  may  be  advised. 

Demurrer  allowed  to  Whole  of  Statement  of  Claim. 

The  demurrer  put  in  by  the  Deft  to  the  whole  of  the  statement  of 
claim  of  the  Pit  in  this  action  coming  on  to  be  heard,  &c.,  in  the  pre- 
sence of  counsel,  &o.,  this  Court  doth  hold  the  said  demurrer  to  be 
good  and  sufficient,  and  doth  therefore  order  that  the  same  do  stand 
and  be  allowed. 

Unless  otherwise  ordered :  Let  the  Pit  pay  to  the  Deft  his  costs  of 
this  action  (including  therein  the  costs  of  the  said  demurrer)  to  be 
taxed,  &o. 

If  ordered :  Let  the  Pit  be  at  liberty  on  or  before  the day  of 

to  amend  his  said  statement  of  claim  as  he  may  be  advised.  And  in 
default  of  the  Pit  so  amending.  Let  the  Pit  pay  to  the  said  Deft  his 
further  costs  of  this  action  to  be  taxed,  &o. 

Demurrer  overruled. 
The  demurrer  put  in  by  the  Deft  [Pit]  to  the  Pit's  statement  of 
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claim  [or,  Deft's  statement  of  defence,  or,  of  set-off",  or,  of  oounterj-olaim] 

or  to  so  much  of  the  Pit's  statement  of  claim  as  claims [or, 

as  alleges,  &c.J  coming  on  to  be  heard,  &o.,  in  the  presence  of  counsel 
for,  (fee,  this  Court  doth  hold  the  said  demurrer  to  be  insufficient,  and 
doth  therefore  order  that  the  same  be  overruled. 

Unless  otherwise  ordered :  Let  the  Deft  [Pit]  pay  to  the  Pit  [Deft] 
his  costs  of  the  said  demurrer  to  be  taxed,  &c. 

Demurrer  allowed  on  Appeal — Order  reversed. 

Upon  motion,  &c.,  and  upon  reading  the  order  dated,  &c.,  This 
Court  doth  order  that  the  said  Order  be  reversed,  and  held  the 
demurrer  of  the  said  Deft  to  be  good  and  suf&cient,  and  doth  therefore 
order  that  the  same  do  stand  and  be  allowed.  Let  the  Pit  pay  to  the 
said  Deft  his  costs  of  the  said  demurrer  and  also  his  costs  of  this 
motion  to  be  taxed,  &c. 

If  ordered :  Let  the  Pit  be  at  liberty  on  or  before  the  —  day  of  — 
to  amend  his  statement  of  claim  as  he  may  be  advised.  But  in 
de£iult,  Let  the  Fit  pay  to  the  said  Deft  his  costs  of  this  action  to  be 
taxed,  &c. 

Demukeke — By  whom — ^Foem  of — Deuveet  of. 

"  Any  party  may  denmr  to  any  pleading  of  the  opposite  party,  or  to  any  part 
of  a  pleading,  setting  up  a  distinct  cause  of  action,  ground  of  defence,  set-off, 
counter-claim,  reply,  or  as  the  case  may  be,  to  which  effect  can  be  given  by  the 
Court  as  against  the  party  demurring":  Jud.  Rules,  Order  28,  rule  1. 

•"  A  demurrer  shall  state  specifically  whether  it  is  to  the  whole  or  to  a  part,  and 
if  so,  to  what  part  of  the  pleading  of  the  opposite  party.  It  shall  state  some 
ground  in  law  for  the  demurrer,  but  the  party  demurring  shall  not  on  the  argu- 
ment of  the  demurrer  be  limited  to  the  ground  so  stated.  A  demurrer  may  be 
in  the  Form  28  in  Appendix  (C.)  "  to  the  Act.  "  If  there  is  no  ground,  (Jronly  a 
frivolous  ground  of  demurrer  stated,  the  Court  or  judge  may  set  aside  such 
demurrer  with  costs  " :  Jud.  Rules,  Order  28,  rule  2. 

Form  referred  to.  In  the  High  Court  of  Justice,  &o. — Title,  &c. — ^The 
deft  [pit]  demurs  to  the  [pit's  statement  of  complaint,  or,  deft's  statement 
of  defence,  or,  of  set-off,  or,  of  counter-claim],  [or,  to  so  much  of  the  pit's 
statement  of  claim  as  claims  .  .  .  .,  or,  as  alleges  as  a  breach  of  contract 
the  matters  mentioned  in  paragraph  17,  or,  as  the  case  may  be"],  and  says 
that  the  same  is  bad  in  law,  on  the  ground  that  [here  state  a  ground  of 
demttrrer'],  and  on  other  grounds  suflBcient  in  law  to  sustainrfhis 
demurrer.  y 

"  A  demurrer  shall  be  delivered  in  the  same  manner  and  within  the  same  time 
as  any  other  pleading  in  the  action  " :  Jud.  Rules,  Order  28,  rule  3. 

A  deft  who  has  obtained  an  order  extending  the  time  for  delivery  of  his  defence 
may  demur  within  the  extended  time:  Hodges  v.  fMges,  L.  R.  2  Ch.  D.  112; 
See  Jud.  Rules,  Order  22,  rule  1,  ante,  p.  43. 

E  2 
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Combination  of  Demurrer  and  Defence, 

"  A  deft  desiring  to  demur  to  part  of  a  statement  of  claim,  and  to  put  in  a 
defence  to  the  other  part,  shallicombine  such  demurrer  and  defence  in  one  plead- 
ing. And  so  in  every  case  where  a  party  entitled  to  put  in  a  further  pleading 
desires  to  demur  to  part  of  the  last  pleading  of  the  opposite  party,  he  shall  com- 
bine such  demurrer  and  other  pleading  " :  Jud.  Rules,  Order  28,  rule  4. 

Pleading  and  Demurring. 

"  If  the  party  demurring  desires  to  he  at  liberty  to  plead  as  well  as  demur  to 
the  matter  demurred  to,  he  may  before  demurring  apply  to  the  Court  or  judge  for  an 
order  giving  him  leave  to  do  so  ;  and  the  Court  or  judge,  if  satisfied  that  there  is 
reasonable  ground  for  the  demurrer,  may  make  an  order  accordingly,  or  may 
reserve  leave  to  him  to  plead -after  the  demurrer  is  overruled,  or  may  make  such 
other  order  and  upon  such  ttrnis  as  may  be  just " :  Jud.  Rules,  Order  28,  rule  5. 

Entering  Demurrer  for  Argument— Default  of  Entry. 

"  Where  a  demurrer  either  to  the  whole  or  part  of  a  pleading  is  delivered,  either 
party  may  enter  the  demurrer  for  argument  immediately,  and  the  party  so 
entering  such  demurrer  shall  on  the  same  day  give  notice  thereof  to  the  other 
party.  If  the  demurrer  shall  not  be  entered,  and  notice  thereof  given  within  ten 
days  after  delivery,  and  if  the  party  whose  pleading  is  demurred  to  does  not 
vrithin  such  time  serve  an  order  for  leave  to  amend,  the  demurrer  shall  be  held 
sufficient  for  the  same  purposes  and  with  the  same  result  as  to  costs  as  if  it  had 
been  allowed  on  argument " :  Jud.  Rules,  Order  28,  rule  6.  , 

Pleading  pending  Demurrer. 

"  While  a  demurrer  to  the  whole  or  any  part  of  a  pleading  is  pending,  such 
pleading  shall  not  be  amended,  unless  by  order  of  the  Court  or  a  judge :  and  no 
such  order  shall  bie  made  except  on  payment  of  the  costs  of  the  demurrer  " ;  Jud. 
Rules,  Order  28,  rule  7. 

Demurrer  allowed — Costs. 

"  Where  a  demurrer  to  the  whole  or  part  of  any  pleading  is  allowed  upon  argu- 
ment, the  party  whose  pleading  is  demurred  to  shall,  unless  the  Court  otherwise 
order,  pay  to  the  demurring  party  the  costs  of  the  demurrer" :  Jud.  Rules,  Order 
28,  rule'  8. 

"  If  a  demurrer  to  the  whole  of  a  statement  of  claim  be  allowed,  the  pit,  subject 
to  the  power  of  the  Court  to  allow  the  statement  of  claim  to  be  amended,  shall 
pay  to  the  demurring  deft  the  costs  of  the  action,  unless  the  Court  shall  otherwise 
order" :  Jud.  Rules,  Order  28,  rule  9. 

"Where  a  demurrer  to  any  pleading  or  part  of  a  pleading  is  allowed  in  any 
case  not  falling  within  the  last  preceding  rule,  then  (subject  to  the  power  of  the 
Court  to  allow  an  amendment)  the  matter  demurred  to  shall  as  between  the 
parties  to  the  demurrer  be  deemed  to  be  struck  out  of  the  pleadings,  and  the 
rights  of  the  parties  shall  he  the  same  as  if  it  had  not  been  pleaded  " :  Jud.  Rules 
Order  28,  rule  10.  ,  "  ' 
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Demuerer  overruled — Costs, 

"Where  the  demurrer  is  overruled,  the  demurring  party  shall  pay  to  the 
opposite  party  the  costs  occasioned  by  the  demurrer,  unless  the  Court  shall  o;ther- 
wise  direct " :  Jud.  Bules,  Order  28,  rule  11.  <,> 

"Where  a  demurrer  is  overruled,  the  Court  may  make  such  order  and  upon 
such  terms  as  the  Court  shall  deem  right  for  allowing  the  demurring  party  to 
raise  by  pleading  any  case  he  may  be  desirous  to  set  up  in  opposition  to  the 
matter  demurred  to  "  :  Jud.  Bules,  Order  28,  rule  12. 

Where,  after  a  demurrer  had  been  overruled,  the  bill  was  amended  and  the 
defendant  answered,  not  taking  in  his  answer  the  objection  which  had  been  raised 
on  the  demurrer,  it  was  held  that  the  deft  might  at  the  hearing  take  the  same 
objection :  Johwuson  v.  Bonhote,  L.  B.  2  Ch.  D.  298. 

MCDE  OF  ENTERING  PeMURREB. 

"  A  demurrer  shall  he  entered  for  argument  by  delivering  to  the  proper  officer 
a  memorandimi  of  entry  in  the  Form  No.  29  in  Appendix  (C.)"  to  the  Act :  Jud. 
Bules,  Order  28,  rule  13. 
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CHAPTER  VI. 

DEFAULT  OF  PLEADING. 

(ObDEB  XXIX.) 

Non-detmety  by  Pit  of  Statement  of  daim-^Bmrnml  for  Want  of 
Prosecution. 

Upon  motion  by  counsel  for  the  Deft  [If  Pit  appears,  and  upon 
hearing  counsel  for  the  Pit]  and  upon  reading,  &c.,  whereby  it  appears 
that  the  Fit's  statement  of  claim  in  this  action  was  not  delivered  to 
the  said  Deft  by  the  —  day  of  —  last,  the  time  allowed  for  that 
purpose  \IfPU  does  not  appear  and  an  affidavit  of  service  of  notice  of 
motion  on  the  Fit]  Let  the  Fit's  action  stand  dismissed  out  of  this 
Court  as  against  the  Deft  B.,  with  costs  to  be .  taxed  by  the  taxing 
master,  and  paid  by  the  Fit  A.  to  the  said  Deft  B. 

Non-delivery  'by  Deft  of  Defence  to  Pit's  Claim  for  debt  or  Liquidated 


No  statement  of  defence  having  been  delivered  herein  [by  the  Deft 
C.  D.],  It  is  this  day  adjudged  that  the  Fit  do  recover  [against  the 
Deft  C.  D.]  damage  to  be  assessed. 

Default  of  Pleading, 
Dismissal  for  Want  of  Feosecution. 

"  If  the  pit,  being  bound  to  deliver  a  statement  of  claim,  does  not  deliver  the 
same  within  the  time  allowed  for  that  purpose,  the  deft  may,  at  the  expiration 
of  that  time  apply  to  the  Court  or  judge  to  dismiss  the  action  with  costs,  for 
want  of  prosecution ;  and  on  the  hearing  of  such  application  the  Court  or  judge 
may,  if  no  statement  of  claim  has  been  delivered,  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order  on  such  terms  as  to  the  Court  or  judge 
shall  seem  just " :  Jud.  Rules,  Order  29,  rule  1. 

Under  the  former  practice  In  Chancery  a  deft,  although  insolvent,  was  entitled 
to  have  his  bill  dismissed  with  costs :  Lever  v.  Heritage,  5  Jur.  (N.S.)  215. 

But  if  the  pit  obtained  and  served  an  order  to  amend  his  bill,  the  order  was  an 
answer  to  the  motion :  Peacock  v.  Sievier,  5  Sim.  553.  The  order  to  amend 
must  have  been  served :  Jones  v.  Gharlemovt,  12  Juv.  319. 

And  if,  after  service  of  the  notice  to  dismiss,  the  pit  filed  replication,  it  was 
an  answer  to  the  motion :  Story  v.  Official  Manager  of  National  Insurance  Co., 
2  New  fiep.  351. 
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In  strictness  the  pit  must  have  filed  his  replication,  and  tendered  costs  before 
the  hearing  of  the  motion.  But  see  Williams  v.  Bomhmd,  3  Jur.  (N.S.)  658  ; 
Pollard  V.  Do^  2  W.  &.,  where  further  time  was  given. 


In  Debt,  final  JuDaioan. 

"If  the  pit's  claim  be  only  for  a  debt  or  liquidated  demand,  and  the  deft  does 
not,  within  the  time  allowed  for  that  purpose  [see  Order  22,  p.  43]  deliver  a 
defence  or  demurrer,  the  pit  may,  at  the  expiration  of  such  time,  enter  final 
judgment  for  the  amount  claimed,  with  costs  " :  Jud.  Bules,  Order  29,  rule  2. 

The  form  of  final  judgment  under  Order  29,  rule  2,  supra,  is  as  follows : 
"The  defts  [or  deft  0.  D.]  not  having  delivered  any  statement  of  defence, 
it  is  this  day  adjudged  that  the  pit  recover  against  the  deft  the  sum  of  £  — 
with  costs  to  be  taxed. 

"  When  in  any  such  action  as  in  the  last  preceding  rule  mentioned,  there  are 
several  defts,  if  one  of  them  make  default  as  mentioned  in  the  last  preceding 
rule,  the  pit  may  enter  final  judgment  against  the  deft  so  making  default,  and 
issue  execution  upon  such  judgment,  without  prejudice  to  his  right  to  proceed 
with  his  action  against  the  other  defts  "  :  Jud.  Bales,  Order  29,  rule  3. 


In  Claim  for  Detention  of  Goods  or  Pecuniary  Damages. 

"  If  the  pit's  claim  be  for  detention  of  goods  and  pecuniary  damages,  or  either 
of  them,  and  the  deft  makes  default  as  mentioned  in  rule  2,  the  pit  may  enter  an 
interlocutory  judgment  against  the  deft,  and  a  writ  of  inquiry  shall  issue  to 
assess  the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as  the  case 
may  be.  But  the  Court  or  judge  may  order  that  instead  of  a  writ  of  inquiry, 
the  value  and  amount  of  damages,  or  either  of  them  shall  be  ascertained  in  any 
way  in  which  any  question  arising  in  an  action  may  be  tried " :  Jud.  Bules, 
Order  29,  rule  4. 

In  Action  for  Damages. 

"  When,  in  any  such  action  as  in  rule  4  mentioned,  there  are  several  defts,  if 
one  of  them  nu^e  default  as  mentioned  in  rule  2,  the  pit  may  enter  an  inter- 
locutory judgment  against  the  deft  so  -  making  default,  and  proceed  with  his 
action,  against  the  others,  and  in  such  case  damages  against  the  deft  making 
default  shall  be  assessed  at  the  same  time  with  the  -trial  of  the  action  or  issues 
therein  against  the  other  defts,  unless  the  Court  or  judge  shall  otherwise  order  ": 
Jud.  Bules,  Order  29,  rule  5. 


In  AcnioN  for  Debt  and  Damages,  or  Pecdniary  Damages  only. 

"  If  the  pit's  claim  be  for  a  debt  or  liquidated  demand,  and  also  for  detention  of 
goods  and  pecuniary  damages,  or  pecuniary  damages  only,  and  the  deft  makes 
default,  as  mentioned  in  rule  2,  the  pit  may  enter  final  judgment  for  the  debt  or 
liquidated  demand,  and  also  enter  interlocutory  judgment  for  the  value  of  the 
goods  and  the  damages,  or  the  damages  only,  as  the  case  may  be,  and  proceed  as 
mentioned  in  rule  4  " :  Jud.  Bules,  Order  29,  rule  6. 
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In  Action  foe  Eecovbry  of  Land. 

"  In  an  action  for  the  recovery  of  land  if  the  deft  makes  default  as  mentioned 
in  rule  2,  the  pit  may  enter  a  judgment  that  the  person  whose  title  is  asserted  in 
the  writ  of  summons  shall  recover  possession  of  the  land,  with  his  costs  " :  Jud, 
Rules,  Order  29,  rule  7. 

In  Action  for  Mesne  Profits,  &c. 

"  Where  the  pit  has  indorsed  a  claim  for  mesne  profits,  arrears  of  rent,  or 
damages  for  breach  of  contract  upon  a' writ  for  the  recovery  of  land,  if  the  defen- 
dant makes  default  as  mentioned  in  rule  2  Qmte,  p.  55),  or,  if  there  be  more 
than  one  deft,  some  or  one  of  the  defts  make  such  default,  the  pit  may  enter 
judgment  against  the  defaultins;  deft  or  defts,  and  proceed  as  mentioned  in  rules 
4  &  5  " :  Jud.  Rules,  Order  29,  rule  8. 

f 

In  Probate  Actions. 

"  In  Probate  actions  if  any  deft  makes  default  in  filing  and  delivering  a  defence 
or  demurrer,  the  action  may  proceed,  notwithstanding  such  default " :  Jud.  Rules, 
Order  29,  rule  9. 

In  all  Actions,  except  Action  foe  Debt,  Damages,  Kecovery  of 
Goods  oe  Lands,  or  Probate  Actions, 

"In  all  other  actions  than  those  in  the  preceding  rules  of  this  Order  mentioned, 
if  the  deft  makes  default  in  delivering  a  defence  or  demurrer,  the  pit  may  set 
down  the  action  on  motion  for  judgment,  and  such  judgment  shall  be  given  as 
upon  the  statement  of  claim  the  Court  shall  consider  the  pit  to  be  entitled  to  "  - 
Jud.  Rules,  Order  29,  rule  10. 

"  Where  in  any  such  action  as  mentioned  in  the  last  preceding  rule  there  are 
several  defts,  then,  if  one  of  such  defts  make  such  default  as  aforesaid,  the  pit 
may  either  set  down  the  action  at  once  on  motion  for  judgment  against  the 
deft  so  making  default,  or  may  set  it  down  against  him  at  the  time  when  it  is 
entered  for  trial  or  set  down  on  motion  for  judgment  against  the  other  defendants  " : 
Jud.  Rules,  "Order  29,  rule  H. 

When  Pleadings  closed  upon  Default. 

If  the  pit  does  not  deliver  a  reply  or  demurrer,  or  any  party  does  not  deliver 
any  subsequent  pleading,  or  a  demurrer,  within  the  period  allowed  for  that  pur- 
pose, the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of  that  period, 
and  the  statements  of  fact  in  the  pleading  last  delivered  shall  be  deemed  to  be 
a,dmitted  " :  Jud.  Rules,  Order  29,  rule  12. 

'     •  Default  in  Case  of  Thied  Paeties. 

"  In  any  cases  in  which  issues  arise  in  an  action  other  than  between  pit  and 
deft,  if  any  party  to  any  such  issue  makes  default  in  delivering  any  pleading,  the 
opposite  party  may  apply  to  the  Court  or  a  judge  for  such  judgment,  if  any,  as 
upon  the  pleadings  he  may  appear  to  be  entitled  to ;  and  the  Court  may  order 
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ju(^nient  to  be  entered  accordingly,  or  may  make  such  other  order  as  may  be 
necssary  to  do  complete  justice  between  the  parties " :  Jud.  Bules,  Order  29, 
rulU3. 

Setting  aside  Judsmint  by  Default. 

"  ijiy  judgment  by  default,  whether  under  this  Order  or  under  any  other  of 
the!!  rules,  may  be  set  aside  by  the  Court  or  a  judge,  upon  such  teruis  as  to  cost 
or  (therwise,  as  such  Court  or  judge  may  think  fit":  Jud.  Bules,  Order  29, 
rule  14. 
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CHAPTER  VII. 
PAYMENT  INTO  COUET  IN  SATISFACTION. 

(OEDEB  XXX). 

Time  foe  Payment — ^Payment  to  be  pleaded. 

"  Whebb  any  action  is  brought  to  recover  a  debt  or  damages,  any  deft  my,  at 
any  time  after  service  of  the  writ,  and  before  or  at  the  time  of  deliveri^  his 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later  time,  pay  into  Cmrt  a 
sum  of  money  by  way  of  satisfaction  or  amends.  Payment  into  Court  shill  be 
pleaded  in  the  defence,  and  tl^e  claim  or  cause  of  action  in  respect  of  whichsnch 
payment  shall  be  made  shall  be  specified  therein  " :  Jud.  Rules,  Order  30,  nle  1. 
I|  |By  the  6  &  7  Vict.  c.  92,  s.  2  in  an  action  for  a  libel  contained  in  any  pblio 
newspaper,  or  periodical  publication,  the  deft  may  pay  money  into  Cout  in 


By  the  Common  Law  Procedure  Act,  1852,  payment  into  Court  was  allwed 
in  all  actions  except  actions  for  assault  and  battery,  &lse  imprisonment,  ibel, 
slander,  or  malicious  arrest,  or  prosecution,  &c. 

And  by  the  Common  Law  Procedure  Act,  1860,  the  pits  in  replevin  right 
pay  into  Court ;  and  the  defts  might  also  do  so  in  actions  upon  common  mney 
bonds,  and  actions  for  the  detention  of  goods:  see  Wilson  p.  231. 

But  hitherto  the  money  could  not  be  paid  into  Court  at  the  time  of  pleadi^. 


To  whom  paid. 

"  Such  sum  of  money  shall  be  paid  to  the  prope  rofBcer,  who  shall  give  a  reeipt 
for  the  same.  If  such  payment  be  made  before  delivering  his  defence  thedeft 
shall  thereupon  serve  upon  the  pit  a  notice  that  he  has  paid  in  such  money,and 
in  respect  of  what  claim,  in  the  Form  No.  5  in  Appendix  (B.)  hereto  "  :  Fud. 
Rules,  Order  30,  rule  2. 

Form  referred  to.  In  the  High  Court  of  Justice,  &c.  Take  ntice 
that  the  deft  has  paid  into  Court  £ — ,  and  says  that  that  sum  is  enu'gh 
to  satisfy  the  pit's  claim.    To,  &c.  {Signed.) 

Payment  out,  how  made. 

"  Money  paid  into  Court  as  aforesaid,  may,  imless  otherwise  ordered  by  a  jUge, 
be  paid  out  to  the  pit,  or  to  his  solicitor  on  the  written  authority  of  the  pit.  No 
affidavit  shall  be  necessary  to  verify  the  pit's  signature  to  such  written  authoity, 
■nless  specially  required  by  the  officer  of  the  Court " :  Jud.  Rules,  Order  30,  rui  3. 
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Acceptance  in  Satisfaction— ^Costs. 

"  The  pit,  if  payment  into  Court  is  made  liefore  delivering  a  defence,  may  within 
four  days  after  receipt  of  notice  of  such  payment,  or  if  such  payment  is  first 
stated  in  a  defence  delivered,  then  may,  before  reply,  accept  the  same  in  satisfaction 
of  the  causes  of  action-  in  respect  of  which  it  is  paid  in ;  in  which  case  he  shall 
give  notice  to  the  deft  in  the  Form  No.  6  in  Appendix  (B.)  hereto,  and  shall  be  at 
liberty,  in  case  the  sum  paid  in  is  accepted  in  satisfaction  of  the  entire  cause  of 
action,  to  tax  his  costs,  and  in  case  of  non-payment  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  so  taxed  " :  Jud.  Bules,  Order  30,  rule  4. 

Form  referred  to.  In  High  Court  of  Justice,  &c.  Take  notice  that 
the  pit  accepts  the  sum  of  £ — ,  paid  by  you  into  Court,  in  satisfaction 
of  the  claim  in  .respect  of  which  it  is  paid  in. 
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CHAPTER  VIIL 

DISCOVEEY  AND  INSPECTION. 
(oedee  xxxi.) 

Intereosatories. 

"  The  pit  may,  at  the  time  of  delivering  his  statement  of  claim,  or  at  any  sub- 
sequent time  not  later  than  the  close  of  the  pleadings,  and  a  deft  may  at  the 
time  of  delivering  his  defence,  or  at  any  subsequent  time  not  later  than  the  close 
of  the  pleadings,  without  any  order  for  that  purpose,  and  either  party  may  at  any 
time  by  leave  of  the  Court  or  judge,  deliver  interrogatories  in  writing  for  the 
examination  of  the  opposite  party  or  parties,  or  any  one  or  more  of  such  parties, 
with  a  note  at  the  foot  thereof,  stating  which  of  such  interrogatories  each  of  such 
persons  is  required  to  answer :  Provided  that  no  party  shall  deliver  more  than  one 
set  of  interrogatories  to  the  same  party  without  an  order  for  that  purpose  " :  Jud. 
Rules,  Order  31,  rule  1. 

See  Disney  v.  Longlxmme,  L.  R.  2  Oh.  D.  704. 

"  The  Court  in  adjusting  the  costs  of  the  action  shall  at  the  instance  of  any 
party  inquire  or  cause  inquiry  to  be  made  into  the  propriety  of  exhibiting  such 
interrogatories,  and  if  it  is  the  opinion  of  the  taxing  master  or  of  the  Court  or 
judge  that  such  interrogatories  have  been  exhibited  unreasonably,  vexatiously,  or 
at  improper  length,  the  costs  occasioned  by  the  said  interrogatories  and  the  answers 
thereto  shall  be  borne  by  the  party  in  fault " :  Jud.  Rules,  Order  31,  rule  2. 

"  Interrogatories  may  be  in  the  Form  No.  7  in  Appendix  (B.)  "  to  the  Act,  "with 
such  variations  as  circumstances  may  require  " :  Jud.  Rules,  Order  31,  rule  3. 

Interrogatories  to  Body  Corporate  or  Joint  Stock  Company. 

"  If  any  party  to  an  action  be  a  body  corporate  or  a  joint  stock  company, 
whether  incorporated  or  not,  or  any  other  body  of  persons  empowered  by  law  to 
sue  or  be  sued,  whether  in  his  own  name  or  in  the  name  of  any  officer  or  other 
person,  any  opposite  party  may  apply  at  chambers  for  an  order  allowing  him  to 
deliver  interrogatories  to  any  member  or  officer  of  such  corporation,  company,  or 
body,  and  an  order  may  be  made  accordingly  " :  Jud.  Rules,  Order  31,  rule  4. 

Interrogatories  struck  out. 

"  Any  party  called  upon  to  answer  interrogatories,  whether  by  himself  or  by 
any  member  or  ofScer,  may  within  four  days  after  service  of  the  interrogatories 
apply  at  chambers  to  strike  out  the  interrogatory  on  the  ground  that  it  is  scan- 
dalous or  irrelevant,  or  is  not  put  lonafide  for  the  purposes  of  the  action,  or  that 
the  matter  inquired  after  is  not  sufficiently  material  at  that  stage  of  the  action,  or 
on  any  other  ground.  And  the  judge,  if  satisfied  that  any  interrogatory  is  objec- 
tionable, may  order  it  to  be  stnick  out " :  Jud.  Rules,  Order  31,  rule  5. 
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Answers  to  Interrogatories — Affidavit. 

"Interrogatories  shall  be  answered  by  affidavit  to  be  filed  within  ten  days,  or 
within  such  further  time  as  a  judge  in  chambers  may  allow  " :  Jud.  Eules,  Order 
31,  rule  6. 

"  An  affidavit  in  answer  to  interrogatories  shall,  if  exceeding  three  folios,  be 
printed,  and  may  be  in  the  Form  No.  8  in  Appendix  (B.)  "  to  the  Act,  "  with 
such  variations  as  circumstances  may  require  "  :  Jud.  Eules,  Order  31,  rule  7. 

Objection  to  answer  Interrosatory — Affidavit. 

•"  Any  objection  to  answering  any  interrogatory  may  be  taken,  and  the  ground 
thereof  stated  in  the  affidavit  " :  Jud.  Eules,  Order  31,  rule  8. 

"  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but  the  sufficiency  or 
otherwise  of  any  such  affidavit  objected  to  as  insufficient  shall  be  determined  by 
the  Court  or  a  judge  on  motion  or  summons"  :  Jud.  Eules,  Order  31,  rule  9. 

OMIssI0^^  to  ansv^r  Interrogatories — Insufficient  Answer — 

Order. 

"  If  any  person  interrogated  omits  to  answer,  or  answers  insufficiently,  the 
party  interrogating  may  apply  to  the  Court  or  a  judge,  requiring  liim  to  answer, 
or  to  answer  further,  as  the  case  may  be.  And  an  order  may  be  made  requiring 
him  to  answer  or  answer  further,  either  by  affidavit  or  by  viva  voce  examination, 
as  the  judge  may  direct " :  Jud.  Eules,  Order  31,  rule  10. 

Production  of  Documents — Inspection  at  Solicitor's  Office. 

Uj'ON  the  application,  &c.,  Let  the  Pit  A.  [or,  Deft  B.]  on  or  before 
the  —  day  of  —  [or,  within  — •  days  after  service  of  thi^  Order]  make 
and  file  a  full  and  sufficient  affidavit  or  affidavits  [If  company :-  to  he 
made  by  their  clerk  or  secretary],  stating  whether  he  has  or  has  had 
in  his  possession  or  power  any,  and  if  any  what,  documents  relating  to 
the  matters  in  question  in  this  action,  and  accounting  for.  the  same. 
Let  the  Pit  [or.  Deft  B.]  at  all  seasonable  times,  upon  reasonable  notice, 
produce  at  the  office  of  — ,  situate  at  — ,  the  documents  whidh  by  such 
affidavit  shall  appear  to  be  in  his  possession  or  power,  except  such  of 
the  same  (if  any)  as  he  may  by  such  affidavit  or  affidavits  object  to  pro- 
duce. Let  the- applicants  -^,  their  solicitors  and  agents,  be  at  liberty 
to  inspect  and  peruse  the  documents  so  produced,  and  to  take  copies 
and  abstracts  thereof  and  extracts  therefrom  as  the  applicants  shall  be 
advised,  at  their  expense.  Let  the  Pit  H.  [or.  Deft  B.]  produce  the  same 
upon  any  examination  of  witnesses  in  this  action,  and  at  the  hearing 
thereof,  as  the  applicants  shall  require.  And  the  applicants  are  to  be 
at  liberty  to  make  such  further  application  as  to  all  or  any  of  the 
documents  mentioned  in  such  affidavit  or  affidavits  as  they  may  be 
advised. 
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Infection  of  Documents  admitted  or  referred  to. 

Upon  the  application,  &o.,  Let  the  Pit  A.  [or,  Deft.  B.]  he  at  liberty 
at  all  seasonable  times,  upon  reasonable  notice,  to  inspect  at  the  ofiSce 
of  — ,  situate  at  — ,  the  several  documents  mentioned  in  the  affidavit 
of  — ,  filed  the  —  day  of  — ,.  and  admitted  to  be  in  his  possession  or 
power,  and  to  take  copies  and  abstracts  thereof :  and  extracts  there- 
from as  he  shall  be  advised  at  his  expense.  If  ordered :  But  previously 
to  Buch  inspection,  the  Pit  A.  [or,  Deft  B.]  is  to  be  at  liberty  to  seal  up 
such  parts  of  the  said  documents  as  according  to  an  affidavit  to  be 
made  by  him  do  not  relate  to  the  matters  in  question  in  this  action. 
Let  the  Pit  A.  [or.  Deft  B.]  produce  the  said  documents  upon  any  exami- 
nation of  witnesses  in  this  action  and  at  the  hearing  thereof  as  the 
applicant  shall  require. 

Production  by  Ordee — when  made — Affidavit. 

"  It  shall  be  lawful  for  the  Court  or  a  judge  at  any  time  during  the  pendency 
therein  of  any  action  or  proceeding  to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  action  or  proceeding,  as  the  Court  or  judge  shall  think 
right ;  and  the  Court  may  deal  with  such  documents,  when  produced,  in  such 
manner  as  shall  appear  just" :  Jud.  Bules,  Order  31,  rule  11. 

The  rules  previously  existing  respecting  discovery  in  the  Court  of  Chancery 
are  now  binding  upon  all  the  Courts ;  Anderson  v.  Bank  of  British  Colimibia, 
L.  E.  2  Ch.  D.  658. 

For  the  leading  cases  as  to  the  Eight  of  Discovery,  see  Read  v.  Langton,  1  M  & 
G.  627 ;  Cfreenough  v.  Qaskill,  1  My.  &  K.  98 ;  Curling  v.  Perrvng,  2  My.  & 
K.  380;  Steele  v.  Stewart,  1  Ph.  471,  474;  La/one  v.  Falkland  Islands 
Oompam/  4  K.  &  J.  34  ;  Boss  v.  Oibbs,  L.  E.  8  Eq.  522;  WooUey  v.  North 
London  By.  Co.,  4  C.  P.  602  ;  Cossey  v.  London,  Brighton,  and  South  Coast  By., 
6  C.  P.  146  ;  Chaptered  Bank  o/  India,  v.  Bioh,  32  L.  J.  (Q.B.)  300. 

See  also  Eight  to  Pboduction,  ipost,  p.  64. 

The  order  is  not  usually  made  against  a  deft  before  delivery  of  the  pit's 
statement  of  claim  :  Cushin  v.  Craddock,  L.  R.  2  Ch.  D.  140. 

Nor  against  the  solicitor  of  the  party  against  whom  discovery  is  sought !  S.  0. 

But  a  solicitor  cannot  set  up  a  lien  acquired  in  the  cause  against  the  right  of 
other  parties  in  the  cause  to  production  from  his  client :  Yah  v.  Oppert,  L.  E.  10 
Ch.  340 ;  see  Solicitors'  Lien,  post,  p.  593. 

"  Any  party  may,  without  filing '  any  affidavit,  apply  to  a  judge  in  chambers 
for  an  order  directing  any  other  party  to  the  action  to  make  discovery  on  oath  of 
the  documents  which  are  or  have  been  in  his  possession  or  power  relating  to  any 
matter  in  question  in  the  action  " :  Jud.  Eules,  Order  31,  rule  12. 

"  The  affidavit  to  be  made  by  a  party  against  whom  such  order  as  is  mentioned 
in  the  last  preceding  rule  has  been  made  shall  specify  which,  if  any,  of  the  docu- 
ments therein  mentioned  he  objects  to  produce,  and  it  may  be  in  the  Form  No.  9 
in  Appendix  (B.)"  to  the  Act,  "Vith  such  variations  as  circumstances  may 
require  " :  Jud.  Rules,  Order  31,  rule  13. 
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Form  above  referred  to. 

"  I,  — ,  make  oath  and  say  as  follows : — 

"  1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  parts 
of  the  first  schedule  hereto. 

"  2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

"  3.  That  [here  state  t«p(m  what  grounds  the  objection  is  made,  and 
verify  the  facts  as  far  as  may  6e]. 

"  4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth  in 
the  second  schedule  hereto. 

"5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when"]. 

"6.  That  [here'state  what  has  become  of  the  last-mentioned  docu- 
ments, and-  in  whose  possession  they  now  are^. 

"  7.  According  to  the  best  of  my  knowledge,  information,  and  belief, 
I  have  not  now  and  never  had  in  my  possession,  custody,  or  power,  or 
in  the  possession,  custody,  or  power  of  my  solicitors  or  agents,  solicitor 
or  agent,  or  in  the  possession,  custody,  or  power  of  any  other  persons  or 
person  on  my  behalf,  any  deed,  account,  book  of  account,  voucher,  re- 
ceipt, letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or  extract 
irom  any  such  document,  or  any  other  document  whatsoever,  relating 
to  the  matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  said  first  and  second 
schedules  hereto." 


Notice  to  produce  Documents  referred  to  in  Pleadings  or  Affidavit. 

"  Every  party  to  an  action  or  other  proceeding  shall  be  entitled,  at  any  time 
before  or  at  the  hearing  thereof,  by  notice  in  writing,  to  give  notice  to  any  other 
party,  in  whose  pleadings  or  af&davits  reference  is  made  to  any  document,  to 
produce  such  document  for  the  inspection  of  the  party  giving  such  notice,  or  of 
his  solicitor,  and  to  permit  him  or  them  to  take  copies  thereof ;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at  liberty  to  put  any  such 
document  in  evidence  on  his  behalf  in  such  action  or  proceeding,  unless  he  shaU 
satisfy  the  Court  that  such  document  relates  onl^'to  his  own  title,  he  being  a  deft 
to  the  action,  or  that  he  had  some  other  suffiofent  cause  for  not  complying  with 
such  notice"  :  Jud.  Kules,  Order  31,  rule  14.     j 

Notices  to  any  party  to  produce  any  documents  referred  to  in  his  pleading  or 
affidavit  shall  be  in  the  Form  No.  10  in  Appendix  (B.)  to  the  Act :  Jud.  Bules, 
Order  31,  rule  15. 

Inspection  of  Documents  referred  to  in  Notice. 

"  The  party  to  whom  such  notice  is  given  shall,  within  two  days  from  the 
receipt  of  such  notice,  if  all  the  documents  therein  referred  to  have  been  set  forth 
by  him  in  such  affidavit  as  is  mentioned  in  rule  10,  or  if  any  of  the  documents 
referred  to  in  such  notice  have  not  been  set  forth  by  him  in  any  such  affidavit, 
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then  within  four  days  from  the  receipt  of  such  notice,  deliver  to  the  party  giving 
the  same  a  notice  stating  a  time  within  three  days  from  the  delivery  thereof  at 
which  the  documents  or  such  of  them  as  he  does  not  object  to  produce,  may  he 
inspected  at  the  office  of  his  solicitor,  and  stating  which  (ifany)  of  the  documents 
he  objects  to  produce,  and  on  what  ground."  Such  notice  may  be  in  the  Form 
No  11  in  Appendix  (B.)  to  the  Act,  with  such  variations  as  circumstances  may 
require  :  Jud.  Bules,  Order  31,  role  16. 

"  If  the  party  served  with  notice  under  rule  15  omits  to  give  such  notice  of  a 
time  for  inspection,  or  objects  to  give  inspection,  the  party  desiring  it  may  apply 
to  a  judge  for  an  order  for  inspection  " :  Jud.  Rules,  Order  31,  rule  17. 

Application  foe  Order — Affidavit. 

"Every  application  for  an  order  for  inspection  of  documents  shall  be  to  a 
judge.  And,  except  in  the  case  of  documents  referred  to  in  the  pleadings  or  afS- 
davits  of  the  party  against  whom  the  application  is  made  or  disclosed  in  his 
affidavit  of  documents,  such  application  shall  be  founded  upon  an  affidavit  shewing 
of  what  documents  inspection  is  sought,  that  the  party  applying  is  entitled  to 
inspect  them,  and  that  they  are  in  the  possession  or  power  of  the  other  party  " : 
Jud.  Rules,  Order  21,  rule  18. 

Discovery  oe  Inspection  reserved. 

"  If  the  party  from  whom  discovery  of  any  kind  or  inspection  is  sought  objects 
to  the  same  Of  any  part  thereof,  the  Court  or  a  judge  may,  if  satisfied  that  the 
right  to  the  discovery  or  inspection  sought  depends  on  the  determination  of  any 
issue  or  question  in  dispute  in  the  action,  or  that  for  any  other  reason  it  is 
desirable  thkt  any  issue  or  question  in  dispute  in  the  action  should  be  determined 
before  deciding  upon  the  right  to  the  discovery  or  inspection,  order  that  such 
issue  or  question  be  determined  first,  and  reserve  the  question  as  to  discovery 
and  inspection  " :  Jud.  Rules,  Order  31,  rule  19.  ^ 

Bight  to  Production. 

The  party  ordered  to  produce  documents  may  seal  up  such  of  the  documents 
as  by  his  affidavit  he  swears  to  be  p;rivileged,  and  the  order  for  production  will, 
upon  his  application,  be  qualified  accordingly :  Guard  v.  PenswieK,  1  Sw.  533 ; 
Curd  V.  Ourd,  1  Hare,  274  j  6  Jur.  307  ;  Mcmsdl  v.  Feeney,  2  J.  &  H.  320 ;  Tal- 
bot  V.  Ma/rshfleld,  L.  R.  1.  Eq.  6 ;  11  Jur.  (N.S.)  901. 

The  apphcation  for  leave  to  seal  up  need  not  be  made  on  the  original  summons 
for  production :  Talhot  v.  Marshfield,  L.  R.  1  Eq.  6. 

If  the  affidavit  contain  statements  at  variance  with  each  other,  or  the  Court  is 
of  opinion  that  the  deponent  is  wilfuUy  misrepresenting  his  case,  inspection  will 
be  ordered  of  the  documents  or  the  portions  of  them  refused  to  be  disclosed :  Bower 
v.  Fernie,  3  My.  &  Gr.  632 ;  Greenwood  v.  Greenwood,  6  W.  R.  119 ;  see  also 
Westmmster  <md  Brymbro  Colliery  Co.  v.  Clayton,  12  W.  R.  123. 

And  the  Court  will,  if  necessary,  unseal  documents  for  the  purpose  of  ex- 
amining them  :  Lafone  v.  FalMand  Islands  Co.,  27  L.  J.  (Ch.)  25. 

The  party  against  whom  the  discovery  is  sought  must  make  the  affidavit, 
although  he  insists  that  he  cannot  be  compelled  to  produce  any  documents  : 
Bumbold  v.  Forteath  3  K.  &  J.  44 ;  jMzarus  v.  Mosley,  5  Jur.  (N.S.)  1119 ; 
NichoU  V.  Jones,  13  W.  R.  451 ;  cited  in  Morgan,  173. 
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An  afBdavit  of  the  deponent  that  title  deeds  of  which  discovery  is  sought 
do  not  "to  the  hest  of  his  knowIedgCj  informatioD,  and  belief,"  impeacli  his  case, 
is  sufiScient  if  it  also  states  that  the  documents  do  not  prove,  or  tend  to  prove,  the 
title  of  his  adversary :  Minet  v.  Morgan,  L.  R.  8  Ch.  361,  365. 

Possession  of  the  agent  is  possession  of  the  party  himself:  Seid  v.  Langlois, 
1  Mac.  &  G.  627 ;  14  Jur.  467  ;  Murray  v.  Walter,  Cr.  &  P.  114,  125  ;  8  Jur. 
719 ;  Morke  v.  Swaby,  2  Beav,  500 ;  Wright  v.  Mayer,  7  Ves.  280 ;  Fmwick  v. 
Reid,  1  Mer.  114,  123. 

Where  a  document  is  not  in  the  exclusive  possession  of  the  person  against 
whom  discovery  is  sought,  production  will  not  be  ordered :  Walker  v.  Wildmom,f 
6  Madd.  47 ;  Taylor  v.  Rwndell,  Or.  &  P.  114 ;  Reid  v.  Langton,  1  Mac.  &  G. 
627,  636  ;  Morrell  v.  Wotton,  13  Beav.  105 ;  15  Jur.  319. 

A  party  objecting  to  produce  on  the  ground  of  joint  ownership  is  bound  to 
shew  the  Court  the  nature  of  the  joint  ownership:  Bovill  v.  Cowa/n,  L.  R.  5 
Ch.  495  ;  see  also  Taylor  v/ifRundell,  Cr,  &  P.  104 ;  Walburn  v.  Ingilby,  1  My. 
&  K.  61,  79. 

The  Court  will  not  order  the  discovery  of  documents  in  the  possession  of  an 
agent  holding  them  on  behalf  of  other  persons  besides  the  parties  to  the  suit : 
Murray  v.  Walker,  Cr.  &  P.  114, 125 ;  Lopez  v.  Deacon,  6  Beav.  254, 258 ;  Airey 
v.  Ball,  2  De  G.  &  Sm.  489  ;  12  Jur.  1043 ;  Edmonds  v.  Foley,  30  Beav.  282  ; 
Lord  Eglington  v.  Lamb,  14  W.  R.  170. 

And  directors  of  a  company  will  not  be  ordered  to  produce  documents  in  which 
other  directors  have  a  joint  interest :  Penney  v.  Ooode,  1  Dr.  474 :  Reid  v. 
Langlois,  1  Mac.  &  G.  627  ;  Lc^arus  v.  Modey,  5  Jur.  (N.S.)  1120. 

A  party  must  produce  relevant  documents  in  the  possession  of  hisfcsolicitor  or 
agent,  and  cannot  refuse  because  the  solicitor  says  they  are  irrelevant,  unless  he 
has  inspected  them  :  Morgan,  174 ;  Mcintosh  v.  Oreai  Western  Ry.  Co.,  4  De  G. 
M.  &  G.  544 ;  Manby  v.  Bewicke,  8  De  G.  M.  &  G.  476. 

And  the  solicitor  cannot  refuse  to  produce  on  the  ground  of  his  lien :  Locket 
V.  Cary,  10  Jur.  (N.S.)  144  ;  fiope  v.  Liddell,  7  De  G.  M.  &G..331 ;  Re  Came- 
ron's CoaWrook  Ry.  Co.,  25  Beav.  1 ;  VaJs  v.  OppeH,  L.  R.  10  Ch.  340. 

Documents  lent  to  a  person  against  whom  recovery  was  sought,  and  by  a  person 
not  a  party,  have  been  ordered  to  be  produced  :  Parkethman  v.  White,  2  W.  E. 
380 ;  see  also  Reynolds  v.  Godlee,  4  K.  &  J.  88. 

A  party  cannot  object  to  produce  letters  admitted  to  be  material,  but  marked 
private  and  confidential,  and  although  the  sender  objected  to  the  production : 
HopMnson  v.  Lwd  Burleigh,  L.  E.  2  Ch.  477. 

■  If  documents,  though  relevant,  are  not  material  to  the  applicant's  case,  produc- 
tion will  hot  be  ordered  :  Smith  v.  Bowling,  10  Jur.  63 ;  McHardy  v.  Hitchcock, 
11  Beav.  73. 

As  to  relevancy,  the  Court  accepts  the  statement  on  oath  of  the  party  against 
whom  production  is  sought ;  but  does  not  accept  his  assertion  upon  the  point 
whether  they  will  or  will  not  establish  the  applicant's  case :  Dan.  5th  ed.,  1687, 
and  cases  cited. 

Where  a  deft  puts  his  defence  upon  a  particular  document  relating  to  his  own 
title  and  in  his  possession,  the  pit  is  entitled  to  production,  and  to  see  whether  the 
deft  has  rightly  stated  it :  Hardman  v.  Ellames,  2  M.  &  K.  732,  745 ;  Adams  v. 
Fisher,  3  My.  &  Cr.  526,  549;  see  also  Mcintosh  v.  Great  Western  Ry.  Co.,  13 
Jur.  179 ;  1  Mac.  &  G.  73  ;  Latimer  v.  Neat,  4  CI.  &  F.  570 ;  Bdsham  v.  Percival, 
10  Jur.  772. 

But  the  mere  statement  in  an  answer  of  the  substance  of  a  document,  the 
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contents  of  which  the  deft  is  not  bound  to  disclose,  does  not  make  him.  liable  to 
produce  the  document  itself :  Olover  v.  Hall,  2  Phil.  484 ;  see  also  Combe  v. 
Corporation  of  London,  1  Y.  &  0.  631, 651 ;  6  Jur.  571 ;  10  Jur.  57. 

Generally,  a  solicitor  cannot  be  compelled,  at  the  instance  of  a  third  party,  to 
disclose  matters  which  have  come  to  his  knowledge  in  his  professional  business 
for  a  client :  Oreenough  v.  OaskiU,  1  M.  &  K.  98,  101. 

Documents  intending  to  criminate  are  privileged :  Waters  v.  Earl  of  Shaftesbury, 
14  W.  R.  359 :  Howes  v,  McKeman,  30  Beav.  547. 

So,  too,  cases  laid  before  a  counsel  onbehalf  of  the  party  against  whom  discovery 
is  sought  involving  the  question  in  dispute :  Bolton  v.  Corporation,  of  Liverpool, 
1  My.  &  K.  88,  93  ;  Oreenough  v.  OaskiU,  supra. 

And  confidential  communications  between  solicitor  or  counsel  and  client,  either 
in  the  progress  of  the  suit  or  with  reference  to  it  prior  to  its  commencement : 
Flight  V.  RoUnson,  8  Beav.  22 ;  1  Jur.  188 ;  Beece  v.  Trye,  9  Beav.  316  ;  Calley 
V.  Richards,  19  Beav.  401 ;  Clagett  v.  Phillips,  7  Jur.  31 ;  Lord  Walsingham  v. 
Ooodrich,  3  Hare,  122. 

And  cases  after  Utigation  commenced,  or  in  contemplation  of  litigation  on  the 
same  subject  with  other  perspns,  with  a  view  of  asserting  the  same  right :  Conibe 
V.  Corporation  of  London,  1  Y.  &  C.  631 ;  6  Jur.  571 ;  Holmes  v.  Baddeley, 
1  Ph.  476,  480;  Enthoven  v.  Cobb,  5  De  G.  M.  &  G.  632 ;  JenJcyns  v.  Bushby, 
L.  R.  2  Bq.  547. 

And  aU  communications  which  pass  between  the  solicitor  and  client  in  the 
course  of  professional  business,  and  not  those  only  which  relate  to  litigation  com- 
menced or  in  contemplation,  are  privileged  :  Nias  v.  Northern  and  Eastern  By.  Co., 
3  My.  &  Cr.  355,  357  ;  Herring  v.  Cldberry,  1  Ph.  91 ;  Manser  v.  Dix,  1 K.  &  J. 
451 ;  1  Jur.  (N.S.)  466 ;  Lafone  v.  Falkland  Islands  Co.,  4  K.  &  J.  34 ; 
Mornington  v.  Mornington.,  2  J.  &  H.  697 ;  Pearse  v.  Pearse,  1  De  G.  &  Sm. 
12 ;  Lavn-ence  v.  Campbell,  4  Dr.  485,  490  ;  Minet  v.  Morgan,  L.  R.  8  Ch.  361. 

But  there  is  no  protection  as  to  letters  between  parties  themselves,  or  from  a 
stranger  to  a  party,  merely  because  such  letters  may  have  been  written  in  order 
to  enable  the  person  to  whom  they  were  sent  to  communicate  them  in  professional 
confidence  to  his  solicitor :  Ooodell  v.  Little,  1  Sim.  (N.S.)  155 ;  Olyn  v.  Caul- 
field,  3  Mac  &  G.  463 ;  15  Jur.  807  ;  see  also  Black  v.  Gaulsworthy,  2  Giff.  453. 

To  render  communications  between  an  agent  and  his  principal  privileged,  they 
must  come  within  one  of  two  classes  of  privilege,  namely,  that  a  man  is  not 
bound  to  disclose  confidential  communications  made  between  him  and  his 
solicitor  directly,  or  through  an  agent  who  is  to  communicate  them  to  the 
solicitor ;  or,  secondly,  that  he  is  not  boimd  to  produce  evidence  which  he  has 
obtained  for  the  purpose  of  litigation:  Anderson  v.  Bank  of  British  Columbia, 
L.  E.  2  Ch.  D.  644,  658,  per  Mellish,  L.  J. 

And  even  opinions  of  counsel  and  letters  in  which  pit  and  deft  are  jointly 
interested  must  be  produced :  Reynell  v.  Sprye,  10  Beav.  51 ;  Warde  v.  Warde 
3  Mac.  &  G.  365. 

And  a  trustee  taking  counsel's  opinions  in  the  administration  of  the  trust,  and 
not  for  the  purposes  of  defence  in  a  litigation  against  himself,  is  bound  to  produce 
them  to  the  cestui  que  trust :  Wynne  v.  Hwnbertson,  27  Beav.  421 ;  Talbot  v. 
Marshfield,  2  Dr.  &  Sm.  549. 

And  where  disputes  arose  between  two  cestuis  que  trust,  and  the  trustee  acted  as 
solicitor  for  one  of  them,  the  communications  between  the  solicitor  and  the  cestuis 
que  trust  were  held  not  privileged  as  against  the  other :  Tugwell  v.  Hooper  10 
Beav.  348.  ' 
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But  a  mere  claimant  to  an  estate  is  not  entitled  to  the  production  of  cases  and 
opinions  taken  by  a  trustee :  Wynne  v.  Eumbertson,  27  Beav.  421. 

Nor  is  the  cestui  que  trust  entitled  to  the  production  of  cases  and  opinions  of 
counsel  taken  by  a  trustee  on  his  own  behalf  and  not  on  behalf  of  the  trust  estate : 
ThomoiS  V.   Secretary  of  State  for  India,  18  W.  R.  312. 

Counsel's  indorsement  of  an  order  of  Court  is  puhlici  juris,  and  must  be  pro- 
duced. But  notes  by  counsel  and  instructions  given  to  him  are  privileged: 
Niaholl  V.  Jones,  2  H.  &  N.  538  ;   Walsham  v.  Stainton,  2  H.  &  M.  1. 

And  notes  by  a  shorthand  writer  employed  by  one  of  the  parties  have  been 
ordered  to  be  produced  so  far  as  they  merely  describe  what  took  place  in  open 
Court :  Nicholl  v.  Jones,  2  H.  &  M.  588. 

Where  a  party  is  charged  vrith  fraud,  communications  between  him  and  his 
solicitor  with  reference  to  the  fraud  are  not  privileged :  Follett  v.  Jeffrys,  1  Sim. 
(N.S.)  1;  15  Jur.  118;  Russell  v.  Jackson,  9  Hare,  387  ;  Weaver  v.  Williams, 
llJur.  (N.S.)  902. 

When  a  mortgagor  executes  a  mortgage  deed  and  hands  over  the  title  deeds  to 
the  mortgagee,  the  mortgagor  is  not  entitled  to  the  inspection  of  the  deeds  without 
payment  of  principal,  interest,  and  costs:  Chichester  v.  Marquis  of  Donegal 
L.  R.  5  Ch.  497, 502  ;  see  also  Oill  v.  Eyton,  7  Beav.  155  ;  Greenwood  v.  Rothwdl, 
7  Beav.  291 ;  Crisp  v.  Platel,  8  Beav.  62 ;  Johnston  v.  Tucker,  11  Jur.  382. 

Nor  upon  a  bill  to  redeem  will  mortgagees  be  ordered  to  disclose  accounts 
between  themselves  and  other  persons :  Bridgewater  v.  De  Winton,  9  Jur.  (N.S.) 
1270 ;  12  W.  R.  40. 

But  the  mortgagor  is  entitled  to  call  for  the  production  of  the  mortgage-deed 
itself :  Patch  v.  Ward,  L.  R.  1  Eq.  436 ;  but  see  Howard  v.  Robinson,  4  Dr.  522. 

And  a  mortgagee  taking  a  conveyance  of  the  equity  of  redemption  from  a 
trustee  thereof  with  notice  of  the  trust  cannot  withhold  production  of  the  convey- 
ance in  a  suit  by  the  cestui  que  trust  for  redemption :  Smith  v.  Barnes,  L.  R. 
1  Eq.  65. 

And  a  deft  in  a  redemption  suit,  who  admits  that  the  pit  is  entitled  to  a  decree, 
cannot  refuse  to  set  out  in  his  answer  his  accounts  as  mortgagee :  Elmer  v.  Cleasy, 
L.  R.  9  Ch.  69. 

A  party  obtaining  information  by  the  production  of  documents  in  the  possession 
of  the  other  side  is  not  at  liberty  to  make  it  public,  and  an  injunction  will,  if 
necessary,  be  granted  to  restrain  him :  Williams  v.  Prince  of  Wales  Life,  &c.,  Co., 
23  Beav.  338. 

Non-compliance  with  Oeder. 

"  If  any  party  fails  to  comply  with  any  order  to  answer  interrogatories,  or  for 
discovery  or  inspection  of  documents,  he  shall  be  liable  to  attachment.  He  shall 
also,  if  a  pit,  be  liable  to  have  his  action  dismissed  for  want  of  prosecution,  and  if 
a  deft,  to  have  his  defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  posi- 
tion as  if  he  had  not  defended,  and  the  party  inteiTogating  may  apply  to  the 
Court  or  a  judge  for  an  order  to  that  pfifect,  and  an  order  may  be  made  accord- 
ingly": Jud.  Rules,  Order  31,  rule  20. 


See  VICE  of  Oedek. 

"Service  of  an  order  for  discovery  or  inspection  made  against  any  party  on  his 
solicitor  shall, be  sufficient  service  to  found  an  application  for  an  attachment  for 
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disobedience  to  the  >order.  But  the  party  against  whom  the  application  for  an 
attachment  is  made  may  shew  in  answer  to  the  application  that  he  has  had  no 
notice  or  knowledge  of  the  order  "  :  Jud.  Eules,  Order  31,  rule  21. 


Notice  of  th^  Order  by  the  Solicitor  to  his  Client. 

"  A  solicitor  upon  whom  an  order  against  any  party  for  discovery  or  inspection 
is  served  under  the  last  rule  who  neglects  without  reasonable  excilse  to  give 
notice  thereof  to  his  client  shall  be  liable  to  attachment " :  Jud.  Eules,  Order  31, 
rule  22. 

Evidence  of  the  Answers  to  Interrogatories. 

"  Any  party  may,  at  the  trial  of  an  action  or  issue,  use  in.  evidence  any  one  or 
more  of  the  answers  of  the  opposite  party  to  interrogatories  without  putting  in  the 
others :  Provided  always  that  in  such  case  the  judge  may  look  at  the  whgle  of  the 
answers,  and  if  he  shall  be  of  opinion  that  any  other  of  them  are  so  connected 
with  those  put  in  that  the  last-mentioned  answers  ought  not  to  be  used  without 
them,  he  may  direct  them  to  be  put  in  " :  Jud.  Eules,  Order  31,  rule  23. 
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CHAPTER  IX. 

ADMISSIONS,  INQUIRIES,  AND  ACCOUNTS. 

Admissions. 

(oedek  xxxii.) 

Notice  of — Costs — Form  of  Notice. 

"  Any  party  to  an  action  may  give  notice,  by  his  own  statement  or  otherwise, 
that  he  admits  the  truth  of  the  whole  or  any  part  of  the  case  stated  or  referred  to 
.  in  the  statement  of  claim,  defence,  or  reply,  of  any  other  party  " :  Jiad.  Eules, 
Order  32,  rule  1. 

"  Either  party  may  call  upon  the  other  party  to  admit  any  document,  saving 
all  just  exceptions ;  and  in  case  of  refusal  or  neglect  to  admit,  after  such  notice, 
the  costs  of  proving  auy  such  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  action  may  be,  imless  at  the  hearing  or 
trial  the  Coui't  certify  that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of 
proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except  where 
the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing  master,  a  saving  of 
expense":  Jud.  Eules,  Order  32,  rule  2. 

"  A  notice  to  admit  documents  may  be  in  the  Form  No.  12  in  Appendix  (B) 
to  the  Act " :  Jud.  Eules,  Order  32,  rule  3. 

Form  referred  to. 

In  the  High  Court  of  Justice, 
Division. 

A.  B.  u.C.  D. 
Take  notice  that  the  pit  [or,  deft]  in  this  case  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that  the  same 
may  be  inspected  by  the  deft  [or,  pit],  his  solicitor,  or  agent,  at  — , 
on  — ,  between  the  hours  of  — ;  and  the  deft  [or,  pit]  is  hereby  re- 
quired, within  forty-eight  hours  from  the  last^mentioned  hour,  to  admit 
that  such  of  the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed,  or  executed  as  they  purport  respectively 
to  have  been  ;  that  such  as  are  specified  as  copies  are  true  copies ;  and 
such  documents  as  are  stated  to  have  been  served,  sent,  or  delivered, 
were  so  served,  sent,  or  delivered  respectively ;  saving  all  just  excep- 
tions to  the  admissibility  of  all  such  documents  as  evidence  in  this 
cause. 

Dated,  &o.     To,  &c. 

"  An  affidavit  of  the  solicitor  in  the  cause,  or  his  clerk,  of  the  due  signature  of 
any  admissions  made  in  pursuance  of  any  notice  to  admit  documents,  and  annexed 
to  the  affidavit,  shall  be  sufficient  evidence  of  such  admissions  "  :  Jud.  Eules, 
Order  32,  rule  4. 
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As  regards  admissions  on  the  record,  it  has  been  the  general  rule  at  common 
law  that  a  bill  in  Chancery  under  the  former  practice  would  not  be  evidence 
except  to  shew  that  such  a  bill  did  exist,  and  that  certain  facts  were  in  issue  be- 
tween the  parties,  and  it  could  not  be  admitted  as  evidence  to  prove  any  facts, 
either  alleged  or  denied,  in  the  bill.  In  Courts  of  Equity  a  different  rule  has 
prevailed,  and  the  bill  might  have  been  read  as  evidence  for  the  deft  of  any  of 
the  matters  therein  positively  averred :  Dan.  5th  ed.  740,  citing  Boileau  v. 
ButUn,  2  Exch.  665 ;  2  Ph.  on  Evid.  37 ;  Taylor  on  Evid.  .s.  786. 

The  answer  of  an  infant  could  not  have  been  read  against  him,  although  con- 
taining admissions :  Wrottesley  v.  Bendish,  3  P.  Wms.  236. 

But  where  a  deft  being  an  infant  answered  by  his  guardian,  and  at  full  age 
neither  amended  nor  made  a  new  answer,  but  prayed  a  hearing  of  the  cause 
de  novo,  his  answer  was  evidence  against  him :  Hinde,  422. 

The  facts  alleged  in  a  bill  in  Chancery  under  the  former  practice,  where  they 
were  alleged  positively,  were  admissions  in  favour  of  the  deft  of  the  facts  so 
alleged  ;  and  therefore  need  not  have  been  proved  by  other  evidence :  Dan.  5th  ed. 
739. 

The  pit  could  not  read  any  part  of  hia  own  bill  as  evidence  in  support  of  his 
case,  unless  where  it  was  corroborated  by  the  answer  :  Ibid. 

Where  a  deft  refers  to  a  document  for  greater  certainty,  he  has  in  general  a 
right  to  insist  upon  the  document  itself  being  read :  Cox  v.  AUmgham,  Jac.  337 ; 
Lett  V.  Morris,  4  Sim.  607,  611. 

The  admission  of  a  document  by  a  deft  coupled  with  a  reference  to  it  for 
greater  certainty  does  not  relieve  the  pit  from  the  necessity  of  proving  it: 
Bowling  v.  Legh,  3  J.  &  Lat.  716. 

And  where,  in  a  suit  to  establish  a  will  against  the  heir,  the  heir  put  in  his 
answer  admitting  the  will,  and  died  before  the  hearing,  the  derivative  heir, 
although  an  infant,  was  held  bound  by  the  admission,  and  the  execution  of  the 
will  was  not  proved  :  see  Livesey  v.  Livesey,  cited  4  Sim.  132 ;  Bdbinson  v. 
Cooper,  4  Sim.  131 ;  Locke  y.  Foate,  4  Sim.  132  ;  Coope  v.  CressweU,  L.  E.  2 
Ch.  112. 

Where  a  deft  in  equity  filed  a  cross  bill  for  discovery  only  against  the  pit  in 
equity,  or  exhibited  interrogatories  for  his  examination,  the  answer  might  have 
been  read  and  used  by  the  party  filing  the  cross  bill  or  exhibiting  the  interroga- 
tories in  the  same  manner  and  under  the  same  restrictions  as  the  answer  to  a  bill 
praying  relief  might  have  been  read  and  used  :  Cons.  Order,  19,  rule  6. 

Although  a  deft  could  not  read  his  own  answer  as  evidence  for  himself  as  to 
any  other  point  than  that  of  costs,  he  was  entitled  to  have  the  benefit  of  his 
answer,  so  far  as  it  amounted  to  a  denial  of  the  pit's  case,  unless  the  denial  by  the 
answer  was  contradicted  by  the  evidence  of  more  than  one  witness  :  Dan  5th  ed. 
744,  and  cases  there  cited. 


Inquiries  and  Accounts. 

(order  XXXIII.) 

"  The  Court  or  judge  may  at  any  stage  of  the  proceedings  in  a  cause  or  matter 
direct  any  necessary  inquiries  or  accounts  to  be  made  or  taken,  notwithstanding 
that  it  may  appear  that  there  is  some  special  or  further  relief  sought  for,  or  some 
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special  issue  to  be  tried,  as  to  which  it  may  he  proper  that  the  cause  or  matter 
should  proceed  in  the  ordinary  manner : "  Jud.  Rules,  Order  33. 

Any  party  to  an  action  may  at  any  stage  thereof  apply  to  the  Court  or  a  judge 
for  such  order  as  he  may  upon  any  admissions  of  fact  in  the  pleadings  be  entitled 
to,  without  waiting  for  the  determination  of  any  other  question  between  the 
parties :  see  Order  40,  rule  11,  post,  p.  106. 

Under  these  rules  the  pit  in  a  partnership  suit,  where  the  defts  had  admitted 
the  partnership  and  that  they  had  not  accounted,  has  been  held  entitled,  before 
the  hearing,  but  after  issue  joined  and  upon  affidavit  of  service,  to  an  order  for 
the  accounts  of  the  partnership  dealings :  Turqtiand  v.  Wilson,  L.  E.  1  Ch. 
D.  85.  See  also  Rumsey  v.  Beade,  L.  R.  1  Ch.  D.  643 ;  Jenkins  v.  Davies,  L.  E. 
1  Ch.  D.  696  ;  Rolfe  v.  Maclaren,  3  Ch.  D.  106. 
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CHAPTER  X. 

QUESTIONS  OF  LAW. 

(oedbr  xxxiv.) 

Special  Case. 

"  The  parties  may,  after  the  writ  of  summons  has  been  issued,  concur  in  stating 
the  questions  of  law  arising  in  the  action  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.  Every  such  special  case  shall  be  divided  into  para<;raphs 
numbered  consecutively,  and  shall  concisely  state  such  facts  and  documents  as 
may  be  necessary  to  enable  the  Court  to  decide  the  questions  raised  thereby. 
Upon  the  argument  of  such  case  the  Court  and  the  parties  shall  be  at  liberty 
to  refer  to  the  whole  contents  of  such  documents,  and  the  Court  shall  be  at 
liberty  to  draw  from  the  facts  and  documents  stated  in  any  such  special  case  any 
inference,  whether  of  fact  or  law,  which  might  have  been  drawn  therefrom  if 
proved  at  a  trial " :  Jud.  Rules,  Order  34,  rule  1. 

When  Ordered. 

"  If  it  appear  to  the  Court  or  a  judge,  either  from  the  statement  or  claim,  or 
defence,  or  reply,  or  otherwise,  that  there  is  in  any  action  a  question  of.law  which 
it  would  be  convenient  to  have  decided  before  any  evidence  is  given  or  any 
question  or  issue  of  fact  is  tried,  or  before  any  reference  is  made  to  a  referee  or  an 
arbitrator,  the  Court  or  judge  may  make  an  order  accordingly,  aad  may  direct 
such  question  of  law  to  be  raised  for  the  opinion  of  the  Court,  either  by  special 
case  or  in  such  other  manner  as  the  Court  or  judge  may  deem  expedient,  and  all 
such  further  proceedings  as  the  decision  of  such  question  of  law  may  render 
unnecessary  may  thereupon  fee  stayed  " :  Jud.  Rules,  Order  34,  rule  2. 

Peinting. 

"  Every  special  case  shall  be  printed  by  the '  pit,  and  signed  by  the  several 
parties  or  their  solicitors,  and  shall  be  filed  by  the  pit.  Printed  copies  for  the 
use  of  the  judges  shall  be  delivered  by  the  pit " :  Jud.  Rules,  Order  34,  rule  3. 

Husband  and  Wife. 

A  husband  claiming  to  be  interested  in  right  of  his  wife  may  concur  in  such 
case  in  his  own  name  and  in  the  name  of  his  wife  where  the  wife  has  no  claim 
to  any  interest  distinct  from  her  husband.  A  married  woman  claiming  any 
interest  distinct  from  her  husband  may  in  her  own  right  concur  in  such  case 
provided  her  husband  also  concurs :  13  &  14  Vict.  c.  35,  s.  3. 
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Guardian  of  Infant. 

The  guardian  of  any  infant  claiming  to  be  interested  may  concur  in  the  case 
in  the  name  and  on  behalf  of  the  infant,  unless  the  guardian  has  an  interest 
adverse  to  the  interest  of  the  infant :  13  &  14  Vict.  c.  35,  s.  4. 

Appointment  of  Guardian. 

The  Court  may,  by  order  to  be  made  in  the  matter  of  any  lunatic  not  .so  found 
by  inquisition,  or  in  the  matter  of  any  infant,  upon  the  application  of  any  person 
on  the  behalf  of  such  lunatic,  or  upon  the  application  of  the  infant,  appoint  a 
person  shewn  by  affidavit  to  be  a  fit  person,  and  to  have  no  interest  adverse  to 
the  interest  of  the  lunatic  or  infant,  to  be  the  special  guardian  of  the  lunatic  or 
infant  for  the  purpose  of  concurring  in  the  case :  13  &  14  Vict.  c.  35,  s.  5. 

And'  an  order  obtained  in  any  case  without  notice  to  the  guardian  of  the  infant 
may  be  discharged :  13  &  l4  Vict.  c.  35,  s.  6. 

Shitting  down  Special  Case — Entering  for  Argument. 

"  No  special  case  in  an  action  to  which  a  married  woman,  infant^  or  person  of 
unsound  mind,  is  a  party  shall  be  set  down  for  argument  without  'l^eave  of  the 
Court  or  a  judge,  the  application  for  which  must  be  supported  by  sufGcient 
evidence  that  the  statements  contained  in  such  special  case,  so  far  as  the  same 
affect  the  interest  of  such  married  woman,  infant,  or  person  of  unsound  mind, 
are  true  " :  Jud.  Eules,  Order  34,  rule  4. 

And  under  "the  13  &  14  Vict.  c.  35,  s.  13,  if  a  married  woman,  infant,  or 
lunatic,  is  a  party,  notice  of  the  motion  must  be  given  to  every  party  to  the  case 
in  whom  as  executor,  administrator,  or  trustee,  any  property  in  question  thereii;i 
is,  or  is  alleged  to  be,  vested  in  trust  for  the  married  woman,  infant,  or  lunatic  ; 
and  also,  if  the  application  is  not  made  by  or  on  behalf  of.  the  married  woman, 
infant,  or  lunatic,  to  the  married  woman  and  her  husband,  or  the  infant,  or  the 
,  lunatic  and  his  committee,  if  any,  as  the  case  may  be. 

And  under  the  same  Act,  if  the  Court  upon  hearing  the  application  is  of 
opinion  that  it  is  proper  that  the  question  raised  should  be  deteiTnined  upon  the 
special  case,  but  is  not  satisfied  that  the  statements  contained  therein,  so  far  as 
they  affect  the  interest  of  the  married  woman,  infant,  or  lunatic,  are  true,  it 
may  direct  inquiries  in  chambers,  and  upon  further  application  being  made  by 
motion,  upon  the  inquiries  being  answered,  the  Court  may  give  or  refuse  leave  to 
set  down  the  special  case :  13  &  14  Vict.  c.  35,  s.  13. 

"  Either  party  may  enter  a  special,  case  for  argument  by  delivering  to  the 
proper  officer  a  memorandum  of  entry  in  the  Form  No.  13  in  the  Appendix  (B) " 
to  the  Act,  "  and  also,  if  any  married  woman,  infant,  or  person  of  unsound  mind, 
be  a  party  to  the  action,  producing  a  copy  of  the  order  giving  leave  to  enter  the 
same  for  argument " :  Jud.  Rules,  Order  34,  rule  5. 

Amendment  of  Special  Case. 

Where  after  a  special  case  had  been  set  down  an  infant  tenant  in  tail  was  born, 
the  Court  on  ex  parte  motion  discharged  the  order  which  had  been  made  for 
setting  it  down,  and  gave  leave  to  amend  by  making  the  infant  a  party : 
Thistlethwaite  v.  Oarnier,  5  De  G.  &  Sm.  73;  Savage  v.  Snell,  L.  K.  11 
Eq.  264. 
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And  where  one  of  the  parties  to  the  special  case  died  after  it  had  been  set 
down,  leave  was  given  to  amend  the  case  by  making  his  representatives  parties : 
Ainsworih  v.  Alman,  14  Beav.  597 ;  but  see  Wilson  v.  Whatdy,  1  J.  &  H.  331, 
where  under  such  circumstances  the  special  case  was  revived. 

Where  one  of  the  female  parties  to  the  case  married  after  it  was  set  down,  the 
order  setting  it  down  was  discharged,  leave  to  amend  given,  and  to  set  it  down 
afresh :  Atty  v.  Etough,  L.  E.  13  Eq.  462. 

Leave  Las  been  given  at  the  hearing  to  amend  the  special  case  by  altering  the 
form  of  the  question,  and  the  opinion  of  the  Court  given  as  on  the  amended  case, 
witheut  postponement :  Dan.  5th  ed.  1708  ;  Bdl  v.  Cade,  2  J.  &  H.  122 ;  Dawson 
V.  Dawson,  L.  E.  4  Eq.  504;  Forsbrook  v.  Fm-sbrooh,  L.  E.  3  Ch.  93. 

Where  the  facts  and  questions  stated  on  the  special  case  did  not  enable  the 
Court  to  determine  the  rights  of  parties,  it  has  refused  to  make  any  order: 
Bulkdey  v.  Hope,  8  De  G.  M.  &  G.  36 ;  Pryse  v.  Pryse,  L.  E.  15  Eq.  86. 

FuT0KE  Eights. 

The  Court  has  no  jurisdiction  to  declare  fature  rights  on  special  cases :  Lady 
Lcmgdale  v.  Briggs,  8  De  G.  M.  &  G.  426;  Ea/rl  of  Tyrone  v.  Marquis  of 
Waterford,  6  Jur.  (N.S.)  567. 

Costs. 

The  costs  of  a  special  case  are  in  the  discretion  of  the  Court :  13  &  14  Vict. 
c.  35,  s.  18. 

Unless  the  parties  are  agreed  as  to  costs,  or  there  is  a  fund  in  Court,  it  has 
been  held  in  Chancery  that  a  question  should  be  submitted  to  the  Court  in  the 
case  as  to  the  payment  of  costs  :  Blinston  v.  Warbvrton,  2  K.  &  J.  400 ;  2  Jur. 
(N.S.)  858 ;  and  that  unless  there  was  a  fund  in  Court,  the  Court  could  not 
provide  for  the  costs  :  S,  0. 

But  the  costs  have  been  provided  for  by  the  Court,  although  forming  no 
question  in  the  case:  Oofch  v.  Foster,  L.  E.  5  Eq.  311;  Ootch  v.  Arnold, 
18  W.  E.  540;  Bwrnahy  v.  Tassel,  19  W.  E.  323;  Earl  Cowley  v.  Wellesley, 
35  Beav.  635. 
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PEOCEEDINGS  IN  DISTEICT  EEGISTEIES. 

(ordek  xxxv.) 

Eegisteies,  how  established. 

DisTKicT  registries  may  be  established  by  Orders  in  Council,  from  which  writs 
of  summons  for  the  commencement  of  actions  in  the  High  Court  of  Justice  may 
be  issued,  &c.  See  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  60  ;  Judicature 
Act,  1875  (38  &  39  Vict.  c.  77),  ss.  13,  61 ;  Orders  in  Council,  August  12,  1875. 

Powers  op  District  Eeoistears. 

"  All  such  district  registrars  shall  have  power  to  administer  oaths  and  perform 
such  other  duties  in  respect  of  any  proceedings  pending  in  the  said  High  Court  of 
Justice  or  in  the  said  Court  of  Appeal  as  may  be  assigned  to  them  from  time  to 
time  by  Rules  of  Court,  or  by  any  special  order  of  the  Court :  Judicature  Act, 
1873  (36  &  37  Vict.  c.  77),  s.  62. 

Proceedings  which  mat  be  taken. 

"  Subject  to  the  Rules  of  Court  (infra)  in  force  for  the  time  being,  writs  of 
summons  for  the  commencement  of  actions  in  the  High  Court  of  Justice  shall  be 
issued  by  the  district  registrars  when  thereunto  required ;  and  unless  any  order 
to  the  contrary  shall  be  made  by  the  High  Court  of  Justice,  or  by  any  judge 
thereof,  all  such  further  proceedings,  including  proceedings  for  the  arrest  or  deten- 
tion of  a  ship,  her  tackle,  apparel,  furniture,  cargo,  or  freight,  as  may  and  ought 
to  be  taken  by  the  respective  parties  to  such  action  in  the  said  High  Court  down 
to  and  including  entry  for  trial,  or  (if  the  pit  is  entitled  to  sign  final  judgment  or 
to  obtain  an  order  for  an  account  by  reason  of  the  non-appearance  of  the  deft) 
down  to  and  including  final  judgment,  or  an  order  for  an  account  may  be  taken 
before  a  district  registrar,  and  recorded  in  the  district  registry  in  such  manner  as 
may  be  prescribed  by  Rules  of  Court,  and  all  such  other  proceedings  in  any  such 
action  as  may  be  prescribed  by  Rules  of  Court  shall  be  taken,  and,  if  necessary, 
may  be  recorded  in  the  same  district  registry  " :  Judicature  Act,  1873  (36  &  37 
Vict.  c.  77),  s.  64. 

As  to  issue  of  summons  and  appearance,  see  Jud.  Rules,  Order  5,  rule  1, 
a/nte,  p.  7 ;  Order  12,  rules  1  to  5,  ante,  p.  16. 

Proceedings  up  to  Trial. 

"Where  an  action  proceeds  in  the  district  registry,  all  proceedings,  except 
where  by  any  of  the  Rules  of  the  Supreme  Court  it  is  otherwise  provided,  or  the 
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Court  or  a  judge  shall  otherwise  order,  shall  be  taken  in  the  district  registry,  down 
to  and  including  final  judgment,  and  every  final  judgment  and  every  order  for  an 
account  by  reason  of  the  default  of  the  deft  or  by  consent  shall  be  entered  in 
the  district  registry  in  the  proper  book,  in  the  same  manner  as  a  like  judgment  or 
order  in  an  action  proceeding  in  London  would  be  entered  in  London.  Where  the 
writ  of  summons  is  issued  out  of  a  district  registry,  and  the  pit  is  entitled  to  enter 
interlocutory  judgment  under  Order  13,  rule  6,  or  where  the  action  proceeds  in 
the  district  registry,  and  the  pit  is  entitled  to  enter  interlocutory  judgment  under 
Order  29,  rule  4  or  5,  in  either  case  such  interlocutory  judgment,  and,  when 
damages  sh^U  have  been  assessed,  final  judgment,  shall  be  entered  in  the  district 
registry,  unless  the  Court  or  a  judge  shall  otherwise  order. 

Where  an  action  proceeds  ,  in  the  district  registry,  final  judgment  shall  be 
entered  in  the  district  registry^  unless  the  judge  at  the  trial  or  the  Court  or  a 
judge  shall  otherwise  order.    .        . 

.  Actions  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  shall 
Tje  entered  for  trial  with  the  associates  and  not  in  the  district  registries  " :  Jud. 
Rules,  Order  35,  rule  la  (Rules  of  Court,  June  1876,  annulling  original  rule  1). 

It  is  only  in  default  of  appearance  that  a  district  registrar  can  make  an  order 
under  Order  15,  rule  1  (ante,  p.  24),  and  accounts  and  inquiries  cannot  be  prose- 
cuted in  a  district  registry  except  by  the  direction  of  the  Court  or  the  judge  of 
the  division  under  the  66th  section  of  the  Judicature  Act^  1873 :  Irlam  v.  Irlam, 
L.  R.  2  Oh.  D.  608. 

"Subject  to  the  foregoing  rules,  where  an  action  proceeds  in  the  district 
registry,  the  judgment  and  all  such  orders  therein  as  require  to  be  entered,  ex- 
cept orders  made  by  the  district  registrar  under  the  authority  and  jurisdiction 
vested  in  him  under  these  rules,  shall  be  entered  in  London,  and  an  office  copy  of 
every  judgment  and  order  so  entered  shall  be  transmitted  to  th^  district  registry 
to  be  filed  with  the  proceedings  in  the  action  "  :  Jud.  Rules,  Order  35,  rule  2. 

Weits  of  Execution — Costs^-Authoeity  of  Eegisteae. 

"Where  an  action  proceeds  in  a  district  registry,  all  writs  of  execution  for  en- 
forcing any  .judgment  or  order  therein  shaU  issue  from  the  district  registry, 
unless  the  Court  or  a  judge  shall  otherwise  direct.  Where  final  judgment  is 
entered  in  the  district  registry  costs  shall  be  taxed  in  such  registry,  unless  the 
Court  or  a  judge  shall  otherwise  order"  :  Jud.  Rules,  Order  35,  rule  3. 

•  "  Where  an  action  proceeds  in  the  district  registry,  the  district  registrar  may- 
exercise  all  such  authority  and  jurisdiction  in  respect  of  the  action  as  may  be 
exercised  by  a  judge  at  chambers,,  except  such  as  by  these  rules  a  master  of 
the  Queen's  Bench,  Commcm  Pleas,  or  Exchequer  Divisions,  is  precluded  from 
exercising  " :  Jud.  Rules,  Order  35,  rule  4. 

''  Every  application  to  a  district  registrar  shall  be  made  in  the  same  manner  in 
which  applications  at  chambers  are  directed  to  be  made  by  these  rules  " :  Jud. 
Rules,  Order  35,  rule  5. 

Eefeeences  and  Appeal  to  the  Judge. 

"  If  any  matter  appears  to  the  district  registrar  proper  for  the  decision  of  a 
judge,  the  registrar  may  refer  the  same  to  a  judge,  and  the  judge  may  either  dis- 
pose of  the  matter  or  refer  the  same  back  to  the  registrar  with  such  directions  as 
he  may  think  fit " :  Jud.  Rules,  Order  35,  rule  6. 
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"Any  person  affected  by  any  order  or  decision  of  a  district  registrar  may 
appeal  to  a  judge.  Such  appeal  may  be  made  notwithstanding  that  the  order  or 
decision  was  In  respgct  of  a  proceeding  or  matter  as  to  which  the  district  regis- 
trar had  jurisdiction  only  by  consent.  Such  appeal  shall  be  by  summons  within 
four  days  after  the  decision  complained  of,  or  such  further  time  as  may  be  allowed 
by  a  judge  or  the  registrar  " :  Jud.  Rules,  Order  35,  rule  7. 

"  An  appeal  from  a  district  registrar  shall  be  no  stay  of  proceedings  unless  so 
ordered  by  a  judge  or  the  registrar  " :  Jud.  Rules,  Order  35,  rule  8. 

"  Every  district  registrar  and  other  officer  of  a  district  registry  shall  be  subject 
to  the  orders  and  directions  of  the  Court  or  a  judge  as  fully  as  any  oth^r  officer  of 
the  Court,  and  every  proceeding  in  a  district  registry  shall  be  subject  to  the  con- 
trol of  the  Court  or  a  judge,  as  fully  as  a  like  proceeding  in  London  "  :  Jud.  Rules, 
Order  35,  rule  9. 

"  Every  reference  to  a  judge  by  or  appeal  to  a  judge  from  a  district  registrar  in 
any  action  in  the  Chancery  pivision  shall  be  to  the  -judge  to  whom  the  action  is 
assigned  " :  Jud.  Rules,  Order  35,  rule  10. 

Eemotal  of  Action  from  District  Eegistry. 

"  In  any  action  which  would,  under  the  foregoing  rules,  proceed  in  the  district 
registry,  any  deft  may  remove  the  action  from  the  district  registry  as  of  right 
in  the  cases,  and  within  the  times,  following :  .  - 

"  Where  the  writ  is  specially  indorsed  under  Order  3,  rule  6,  and  the  pit  does 
not  within  four  days  after  the  appearance  of  such  deft  give  notice  of  an 
application  for  an  order  against  him  under  Order  14 ;  then  such  deft  may 
remove  the  action  as  of  right  at  any  time  after  the  expiration  of  such  four 
days,  and  before  delivering  a  defence,  and  before  the  expiration  of  the 
time  for  doing  so  : 
"  Where  the  writ  is  specially  indorsed,  and  the  pit  has  made  such  application 
as  in  the  last  paragraph  mentioned,  and  the  deft  has  obtained  leave  to 
defend  in  manner  provided  by  Order  14 ;  then  such  deft  may  remove  the 
action  as  of  right  at  any  time  after  the  order  giving  him  leave  to  defend ; 
and  before  delivering  a  defence  and  before  the  expiration  of  the  time  for 
doing  so : 
"  Where  the  writ  is  not  specially  indorsed,  any  deft  may  remove  the  action  as 
of  right  at  any  time  after  appearance,  and  before  delivering  a  defence,  and 
before  the  expiration  of  the  time  for  doing  so  " :  Jnd.  Rules,  Order  35, 
rule  11. 
In  an  Admiralty  action  m  rem  any  person  who  may  have  duly  intervened  and 
appeared  may  remove  an  action  from  a  district  registry  as  of  right "  r  Jud.  Rules, 
Order  35,  rule  11a  (Rules  of  Court,  December  1875). 

"  Any  deft  desirous  to  remove  an  action  as  of  right  under  the  last  preceding 
rule  may  do  so  by  serving  upon  the  other  parties  to  the  action  and  delivering 
to  the  district  registrar  a  notice,  signed  by  himself  or  his  solicitor,  to  the  effect 
that  he  desires  the  action  to  be  removed  to  London,  and  the  action  shall  be  re- 
moved accordingly:  Provided  that  if  the  Court  or  a  judge  shall  be  satisfied  that 
the  deft  giving  such  notice  is  a  merely  formal  deft,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action,  such  Court  or  judge  may  order  that  the 
action  may  proceed  in  the  district  registry  notwithstanding  such  notice  "  :  Jud. 
Rules,  Order  35,  rule  12. 
"  In  any  case  not  provided  for  by  the  last  two  preceding  rules,  any  party  to  an 
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action  proceeding  in  a  district  registry  may  apply  to  the  Court  or  a  judge,  or  -to 
the  district  registrar,  for  an  order  to  remove  the  action  from  the  district  registry 
to  London,  and  such  Court,  judge,  or  registrar,  may  make  an  order  accordingly,  if 
satisfied  that  there  is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any,  as 
shall  seem  just. 

"  Any  party  to  an  action  proceeding  in  London  may  apply  to  the  Court  or  a 
judge  for  an  order  to  remove  the  action  from  London  to  any  district  registry,  and 
such  Court  or  judge  may  make  an  order  accordingly,  if  satisfied  that  there  is  suffi- 
cient reason  for  doing  so,  upon  such  terms,  if  any,  as  shall  seem  just " :  Jud. 
Rules,  Order  35,  rule  13. 

"  Whenever  any  proceedings  are  removed  from  the  district  registry  to  London, 
the  district  registrar  shall  transmit  to  the  proper  officer  of  the  High  Court  of 
Justice  all  original  documents  (if  any)  filed  in  the  district  registry,  and  a  copy  of 
all  entries  in  the  books  of  the  district  registry  of  the  proceedings  in  the  action  " : 
Jud.  Rules,  Order  35,  rule  14. 

Payments  to  the  Treasury. 

"  Every  district  registrar  shall  account  for  and  pay  over  to  the  treasury  all 
moneys  paid  into  Court  at  the  registry  of  which  he  is  registrar,  in  such  manner 
and  at  such  times  as  may  be  from  time  to  time  directed  by  the  treasury  " :  Jud. 
Rules,  Order  35,  rule  15  (Rules  of  Court,  December  1875). 

Production  of  Documents — Accounts. 

"  It  shall  be  lawful  for  the  Court,  or  any  judge  of  the  Division  to  which  any 
cause  or  matter  pending  in  the  said  nigh  Court  is  assigned,  if  it  shall  be  thought 
fit,  to  order  that  any  books  or  documents  may  be  produced,  or  any  accounts  taken 
or  inquiries  made  in  the  office  of  or  by  any  such  district  registrar  as  aforesaid ; 
and  in  any  such  case  the  district  registrar  shall  proceed  to  carry  all  such  direc- 
tions into  effect  in  the  manner  prescribed ;  and  in  any  case  in  which  any  such 
accounts  or  inquiries  shall  have  been  directed  to  be  taken  or  made  by  any  district 
registrar,  the  report  in  writing  of  such  district  registrar  as  to  the  result  of  such 
accounts  or  inquiries  may  be  acted  upon  by  the  Court  as  to  the  Court  shall  seem 
fit" :  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  66. 

Appointment  of  Deputy  by  District  Eegisteak. 

"  A  district  registrar  of  the  Supreme  Court  of  Judicature  may  from  time  to  time, 
but  in  each  case  with  the  approval  of  the  Lord  Chancellor,  and  subject  to  such 
regulations  as  the  Lord  Chancellor  may  from  time  to  time  make,  appoint  a  deputy, 
and  all  acts  authorised  or  required  to  be  done  by,  to,  or  before  a  district  registrar 
may  be  done  by,  to,  or  before  any  deputy  so  appointed :  Provided  always  that 
in  no  case  such  appointment  shall  be  made  for  a  period  exceeding  three  months": 
The  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  s.  22. 
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CHAPTER  XII. 
TEANSFEES  AND  CONSOLIDATION. 

(OEDEB  LI.) 

Transfer  from  one  Division  to  another. 

Upon  motion,  &o.,  and  upon  hearing  counsel  for,  &c.,  and  upon  reading 
an  affidavit  of,  &c..  Let  this  action,  commenced  in  the  —  Division  of 
this  Court,  be  transferred  to  the  —  Division  of  this  Court,  if  the 
President  thereof  consents.  Let  the  costs  of  this  application  be  costs 
in  the  action. 

Transfer  from  one  Court  to  another  Court  of  same  Division — 
Consent  Order — ^Non-attendable  Petition. 

Upon  the  petition,  &c.,  referred  unto  the  Eight  Hon.  the  Lord  High 
Chancellor  of  Great  Britain,  and  the  solicitors  of  —  having  subscribed 
the  said  petition  signifying  their  consent  to  the  prayer  thereof,  Let  this 
action,  assigned  to  the  V.-C.  — ,  be  transferred  to  the  M.  E.,  and  let 
the  same,  when  so  transferred,  be  hereafter  considered  as  a  cause 
originally  assigned  to  the  M,  E.  Provided,  nevertheless,  that  no 
order  made  by  the  V.-C.  —  in  this  action  be  varied  or  reversed  other- 
wise than  by  the  Court  of  Appeal. 

Actions  Consolidated. 
Let  these  actions  of,  &c.,  be  consolidated  and  proceed  as  one  action. 

Action  wrongly  Assigned. 

"  If  any  pit  or  petitioner  shall  at  any  time  assign  his  cause  or  matter  to  any 
Division  of  the  said  High  Court  to  which,  according  to  the  Rules  of  Court  or  the 
provisions  of  the  principal  Act  or  this  Act,  the  same  ought  not  to  be  assigned, 
the  Court,  or  any  judge  of  the  said  Division,  upon  heing  informed  thereof,  may  on 
a  summary  application  at  any  stage  of  the  cause  or  matter  direct  the  same  to  be 
transferred  to  the  Division  of  the  said  Court  to  which  according  to  such  rules  or 
provisions  the  same  ought  to  have  been  assigned,  or  he  may,  if  he  think  it  expe- 
dient so  to  do,  retain  the  same  in  the  Division  in  which  the  same  was  commenced ; 
and  all  steps  and  proceedings  whatsoever  taken  by  the  pit  or  petitioner  or  by  any 
other  party  in  any  such  cause  or  matter,  and  all  orders  made  therein  by  the 
Court  or  any  judge  thereof  before  any  such  transfer,  shall  be  valid  and  effectual 
to  all  intents  and  purposes,  in  the  same  manner  as  if  the  same  respectively  had 
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been  taken  and  made  in  the  proper  Division  of  the  said  Court  to  which  such 
cause  or  matter  ought  to  have  been  assigned  "  :  Judicature  Act,  1875  (38  &  39 
Vict.  c.  77),  s.  11,  sub-s.  2. 

Transfer,  when  made. 

"  Any  cause  or  matter  may  at  any  time  and  at  any  stage  thereof,  and  either 
with  or  without  application  from  any  of  the  parties  thereto,  be  transferred  by  such 
authority  and  in  such  manner  as  Kules  of  Court  may  direct  from  one  Division  or 
judge  of  the  High  Court  of  Justice  to  any  other  Division  or  judge  thereof,  or  may 
by  the  lilie  authority  be  retained  in  the  Division  in  which  the  same  was  com- 
menced, although  such  may  not  be  the  proper  Division  to  which  the  same  cause 
or  matter  ought,  in  the  first  instance,  to  have  been  assigned " :  Judicature  Act, 
1873  (36  &  37  Vict.  o.  66),  s.  36. 

Transfer,  how  made. 

"  Any  action  or  actions  may  be  transleired  from  one  Division  to  another  of  the 
High  Court,  or  from  one  judge  to  another  of  the  Chancery  Division,  by  an  order 
of  the  Lord  Chancellor,  provided  that  ho  transfer  shall  be  made  from  or  to  any 
Division  without  the  consent  of  the  President  of  the  Division "  :  Jud.  Eules, 
Order  51,  rule  1. 

See  Oannotv.  Morgan,  L.  E.  1  Ch.  D.  1 ;  He  Hutley,!,.  E.  1  Ch.  D.  11. 

"  Any  action  may  at  any  stage  be  transferred  from  one  Division  to  another  by 
an  order  made  by  the  Court  or  any  judge  of  the  Division  to  which  the  action  is 
assigned :  Provided  that  no  such  transfer  shall  be  made  without  the  consent  of  the 
President  of  the  Division  to  which  the  action  is  proposed  to  be  transferred  " :  Jud. 
Eules,  Order  51,  rule  2. 

Pendins  Transfers  where  WiNDiNe-up  Order  has  been  made, 

"  Where  an  order  has  been  made  by  any  judge  of  the  Chancery  Division  for 
the  -winding  up  of  any  company  under  the  Companies  Acts,  1862  and  18B7,  or* 
for  the  administration  of  the  assets  of  any  testator  or  intestate,  the  jndge  in  whose 
Court  such  winding  up  or  administration  shall  be  pending  shall  have  power, 
.without  any  farther  consent,  to  order  the  transfer  to  such  judge  of  any  action 
pending  in  any  other  Division  brought  or  continued  by  or  against  such  company, 
or  by  or  against  the  exechtors  or  administrators  nf  the  testator  or  intestate  whose 
assets  are  being  so  administered,  as  the  case  may  he " :  Jud.  Rules,  Order  51, 
rule  2a  (Eules  of  Court,  June,  1876). 

Transfer  to  Chancery  or  Probate  Division. 

"Any  action  transferred  to  the  Chancery  Division  or  the  Probate  Division 
shall  by  the  order  directing  the  transfer  be  directed  to  be  assigned  to  one  of  the 
judges  of  such  Division  to  be  named  in  the  order'':  Jud.  Eules,  Order  51, 
rule  3. 

Consolidation  of  Actions. 

"  Actions  in  any  Division  or  Divisions  may  be  consolidated  by  order  of  the 
Court  or  a  judge  in  the  manner  heretofore  in  use  in  the  Superior  Courts  of  Com- 
mon Law  " :  Jud.  Eules,  Order  51,  rule  4. 

For  orders  consolidating  actions,  see  Chitty's  Forms,  10th  ed.  p.  802. 


Ch.  XIII.  (    81    ) 


CHAPTER  XIII. 

MOTIONS  AND  APPLICATIONS  AT  CHAMBBES. 

Motions. 

(order  liii.) 

By  Motion  to  Divisional  Court  or  Judge. 

"  Whbbb  by  these  rules  any  application  is  authorized  to  he  made  to  the  Court 
or  a  judge  in  an  action,  such  application  if  made  to  a  Divisional  Court  or  to  a 
judge  in  Court,  shall  he  made  by  motion"  :  Jud.  Eules,  Order  53,  rule  1. 

EULES  TO  SHEW  OaUSE. 

"  No  rule  or  order  to  shew  cause  shall  be  granted  in  any  action,  except  in  the 
cases  in  which  an  appUcatiun  for  such  rule  or  order  is  expressly  authorized  by 
these  rules  " :  Jud.  Eules,  Order  53,  rule  2. 

Motions  ex  parte  and  on  Notice'. 

"  Except  where  by  the  practice  existing  at  the  time  of  the  passing  of  the  said 
Act  any  order  or  rule  has  heretofore  been  made  ex  parte  absolute  in  the  first 
instance,  and  except  where  by  these  rules  it  is  otherwise  provided,  and  except 
where  the  motion  is  for  a  rule  to  shew  cause  only,  no  motion  shall  be  made  with- 
out previous  notice  to  the  parties  affected  thereby.  But  the  Court  or  judge,  if 
satisfied  that  the  delay  caused  by  proceeding  in  the  ordinary  way  would  or  might 
entail  irreparable  or  serious  mischief,  may  make  any  order  ex  parte  upon  such 
terms  as  to  costs  or  otherwise,  and  subject  to  such  undertaking,  if  any,  as  the 
Court  or  judge  may  think  just ;  and  any  party  affected  by  such  order  may  move 
to  set  it  aside  " :  Jud.  Rules,  Order  53,  rule  3. 

Two  CLEAR  Days'  Notice, 

"  Unless  the  Court  or  judge  give  special  leave  to  the  contrary  there  must  bfi 
at  least  two  clear  days  between  the  service  of  a  notice  of  motion  and  the  day 
named  in  the  notice  for  hearing  the  motion  " :  Jud.  Eules,  Order  53,  rule  4. 

Notice  not  given. 

"  If  on  the  hearing  of  2  motion  or  other  application  the  Court  or  judge  shall  be 
of  opinion  that  any  person  to  whom  notice  has  not  been  given  ought  to  have  or 
to  have  had  such  notice,  the  Court  or  judge  may  either  dismiss  the  motion  or 
application,  or  adjourn  the  hearing  thereof,  in  order  that  such  notice  may  be 
given,  upon  such  terms,  if  any,  as  the  Court  or  judge  may  think  fit  to  impose  " : 
Jud.  Eules,  Order  53,  rule  5. 

G 
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Adjournment. 
"  The  hearing  of  any  motion  or  application  may  from  time  to  time  be  ad- 
journed upon  such  terms,  if  any,  as  the  Court  or  judge  shall  think  fit : "  Jud. 
Rules,  Order  53,  rule  6. 

Sektice  op  Notice  without  Leave. 

"  The  pit  shall,  without  any  special  leave,  be  at  liberty  to  serve  any  notice 
of  motion  or  other  notice,  or  any  petition  or  summons  upon  any  deft,  who 
having  been  duly  served  with  a  writ  of  summons  to  appear  in  the  action,  has  not 
appeared  within  the  time  limited  for  that  purpose":  Jud.  Rules,  Order  53, 
rule  7. 

Service  op  Notice  with  Writ. 

"  The  pit  may,  by  leave  of  the  Court  or  a  judge  to  be  obtained  ex  parte,  serve 
any  notice  of  motion  upon  any  deft  along  with  the  writ  of  summons,  or  at  any 
time  after  service  of  the  writ  of  summons  and  before  the  time  limited  for  the 
appearance  of  such  deft " .'  Jud.  Rules,  Order  53,  rule  8. 


Applications  at  Chambers. 

(OBDEK   LIV.) 

Summons. 
"  Every  application  at  chambers  authorized  by  these  rules  shall  be  made  in  a 
summary  way  by  summons  " :  Jud.  Rules,  Order  54,  rule  1. 

Jurisdiction  of  Master  and  op  Eesistrar. 
"  In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  a  master 
and  in  the  Probate,  Divorce,  and  Admiralty  Division  a  registrar,  may  transact  all 
such  business  and  exercise  all  such  authority  and  jurisdiction  in  respect  of  the 
same  as  undef  the  Act,  or  the  schedule  thereto,  or  these  rules,  may  be  transacted 
or  exercised  by  a  judge  at  chambers,  except  in  respect  of  the  following  proceed- 
ings and  matters ;  that  is  to  say, — 

All  matters  relating  to  crimirial  proceedings  or  to  the  liberty  of  the  subject : 
The  removal  of  actions  from  one  Division  or  judge  to  another  Division  or 

judge : 
The  settlement  of  issues,  except  by  consent : 
Discovery,  whether  of  documents  or  otherwise,  and  inspection,  except  by 

consent : 
Appeals  from  district  registrars : 
Interpleader  other  than  such  matters  arising  in  interpleader  as  relate  to 

practice  only,  except  by  consent : 
Prohibitions : 
Injunctions  and  other  orders  under  sub-sect.  8  of  sect.  28  of  the  Act   or 

imder  Order  52,  rules  1,  2,  and  3,  respectively  : 
Awarding  of  costs,  other  than  the  costs  of  any  proceeding  before  such 

master : 
Reviewing  taxation  of  costs : 
Charging  orders  on  stock  fufids,  annuities,  or  share  of  dividends  or  annual 

produce  thereof: 
Acknowledgments  of  married  women  " :  Jud.  Rules,  Order  54,  rule  2. 
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"  The  authority  and  jurisdiction:  of  the  distritt  Jfegistfar  or  of  a  master  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  shall  not  extend  to  granting 
leave  for  service  out  of  the  jurisdiction  of  a  writ  of  summons  or  of  notice  of  a 
writ  of  summons" :  Jud.  Rules,  Order  54,  rule  2a  (Rules  6'f  CoUrt,  itwxe  1876). 

EeFEEENCES  to  tHB  JuDGE. 

"  If  any  matter  appears  to  the  master  proper  for  the  decision  of  a  judge  the 
master  niay  refer  the  saime  to  a  judge,  and  the  judge  may  either  dispose  of  the 
matter  or  refer  the  saime  tack  to  the  master  with  such  directions  as  he  may 
think  fit'' :  Jud.  Rules,  Order  54,  rule  3. 

Appeal  from  Master. 

"  Any  person  afffected  by  an  order  or  decision  of  a  master  may  appeal  there- 
from to  a  judge  at  chambers.  Such  appeal  shall  be  by  summons,  within  four 
days  after  the  decision  complained  of,  or  such  further  time  as  may  be  allowed  by 
a  judge  or  master  " :  Jud.  Rules,'  Order  54,  rule  4. 

"  An  appeal  from  a  master's  decision  shall  be  no  st^y  of  proceeding  unless  so 
ordered  by  a  judge  or  master  " :  Jud.  Rules,  Order  54,  rule  5. 

Appeal  to  ^he  Cotje*^ — Moti6n. 

"In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  every 
appeal  to  the  Court  from  any  decision  at  chambers  shall  be  by  motion,  aad  shall 
be  made  within  eight  days  after  the  decision  appealed  against":  Jud.  Rules,- 
Order  54,  rule  6. 

As  to  discharging  orders  made  in  chambers,  see  p.  147. 


Intbklooutoet  Orders  as  to  Mandamus,  Injunction  oe 
Intebim  PEESERVATioiir  OF  Peopebty. 

(OBDEE  LII.) 

0RDERS  r6a  IlSfTiBRIM  CuSTODY,   &C. 

"  When  by  any  contract,  a  prima  facie  case  of  liability  is  established,  and  there 
is  alleged,  as  matter  of  defence,  a  right  to  be  relieved  wholly  or  partially  from 
such  liability,  the  Court  or  judge  may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  litigation,  or  may  order  that  the 
amount  in  dispute  be  brought  into  Court  or  otherwise  secured  " :  Jud.  Rules, 
Order  52,  rule  1. 

Sale  of  Gfoobs. 

"  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the  application  of  any  party  to 
any  action,  to  make  any  order  for  the  sale  by  any  person  or  persons  named  in 
such  order,  and  in  such  manner,  and  on  such  terms  as  to  the  Court  or  judge  may 
seem  desirable,  of  any  goods,  wares,  or  merchandize  which  may  be  of  a  perishable 
nature,  or  likely  to  injure  from  keeping,  or  which  for  any  other  just  and 
sufficient  reason  it  may  be  desirable  to.have  sold  at  once  " :  Jud.  Rules,  Order 
52,  rule  2. 

o  2 
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Detention  and  Inspection  &c.,  of  Property. 

"  It  shall  be  lawful  for  the  Court  or  a  judge,  upon  the  applioatioa  of  any  party 
to  an  action,  and  upon  such  terms  as  may  seem  just,  to  make  any  order  for  the 
detention,  preservation,  or  inspection  of  any  property,  being  the  subject  of  such 
action,  and  for  all  or  any  of  the  purposes  aforesaid  to  authorize  any  person  or 
persons  to  enter  upon  or  into  any  land  or  building  in  the  possessiou  of  any  party 
to  such  action,  and  for  all  or  any  of  the  purposes  aforesaid  to  authorize  any 
samples  to  be  taken,  or  any  observation  to  be  made,  or  experiment  to  be  tried, 
which  may  seem  necessary  or  expedient  for  the  purpose  of  obtaining  full 
information  or  evidence  "  :  Jud.  Eules,  Order  52,  rule  3. 


Application  foe  Order  under  Judicature  Act,  1873,  sect.  25, 

SUB-SECT.    8. 

An  application  for  an  order  under  sect.  25,  sub-sect.  8,  of  the  Act,  or 
under  rules  2  or  3  of  this  order,  may  be  made  to  the  Court  or  a  judge  by  any 
party.  If  the  application  be  by  the  pit  for  an  order  under  sub-sect.  8,  it  may 
be  made  either  ex  parte  or  with  notice,  and  if  for  an  order  under  the  said  rules  2 
or  3  of  this  order,  it  may  be  made  after  notice  to  the  deft,  at  any  time  after  the 
issue  of  the  writ  of  summons,  and,  if  it  be  by  any  other  party,  then  a  notice  to 
the  pit,  and  at  any  time  after  appearance  by  the  party  making  the  application : 
see  Jud.  Eules,  Order  52,  rule  4,  p.  176 

A  deft  in  an  action  may  before  judgment  apply  for  an  injunction  and  receiver : 
Sargant  v.  Bead,  L.  E.  1  Ch.  D.  600. 

Application  under  Eule  1. 

"  An  application  for  an  order  under  rule  1  may  be  made  by  the  pit  at  any  time 
after  his  right  thereto  appears  from  the  pleadings ;  or  if  there  be  no  pleadings,  is 
made  to  appear  by  affidavit  or  otherwise  to  the  satisfaction  of  a  Court  or  a 
judge  "  :  Jud.  Eules,  Order  52,  rule  5. 

Lien  on  Specific  Property. 

"  Where  an  action  is  brought  to  recover,  or  a  deft  in  his  statement  of  defence 
seeks,  by  way  of  counter-claim,  to  recover  specific  property  other  than  land,  and 
the  party  from  whom  such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the  property  by  virtue  of 
a  hen  or  otherwise  as  security  for  any  sum  of  money,  the  Court  or  a  judge  may  at 
any  time  after  such  last-mentioned  claim  appears  from  the  pleadings,  or  if  there 
be  no  pleadings,  by  affidavit  or  otherwise  to  the  satisfaction  of  such  Court  or 
judge,  order  that  the  party  claiming  to  recover  the  property  be  at  liberty  to  pay 
into  Court,  to  abide  the  event  of  the  action,  the  amount  of  money  in  respect  of 
which  the  lien  or  security  is  claimed,  and  such  further  sums  (if  any)  for  interest 
and  costs  as  such  Court  or  judge  may  direct,  and  that  upon  such  payment  into 
Court  being  made,  the  property  claimed  be  given  up  to  the  party  claiming  it" 
Jud.  Eules,  Order  52,  rule  6. 
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Stay  of  Peocekdings. 
Judicature  Act,  1873,  sect.  24,  sub-sect.  5. 

"  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of  Justice, 
or  before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or  injunction, 
&c:"  Provided  always  that  nothing  in  this  Act  contained  shall  disable 
either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it,  if  it  shall  think  fit ;  and  any  person,  whether  a  party 
or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled,  if  this  Act 
had  not  passed,  to  apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce  by  attachment  or  otherwise,  any  judgment,  decree,  rule 
or  order,  contrary  to  which  all  or  any  part  of  the  proceedings  in  such  cause  or  matter 
may  have  been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts  respectively,  by 
motion  in  a  summary  way,  for  a  stay  of  proceedings  in  such  cause  or  matter,  either 
generally,  or  so  far  as  may  be  necessary  for  the  purposes  of  justice ;  and  the  Court 
shall  thereupon  make  such  order  as  shaU  be  just " :  Judicature  Act,  1873  (36  &  37 
Vict.  0.  66),  24,  sub-sect.  5: 

A  deft  in  an  action  at  Law  having  an  equitable  defence  must  obtain  leave 
to  plead  that  defence  from  a  judge  of  the  Common  Law  Division,  and  cannot 
obtain  from  a  judge  of  the  Chancery  Division  an  order  to  stay  the  proceedings  in 
the  action :  Garbut  v.  Fawcus,  L.  E.  1  Ch.  D.  155. 

The  power  to  stay  the  proceedings  conferred  by  the  Court  applies  to  grounds 
which  are  not  the  subject  of  the  suit,  as  for  instance,  a  winding-up  order  having 
been  obtained :  S.  C. 

The  Court  of  Chancery  has  jurisdiction  in  winding  up  business  to  stay  actions 
iji  another  Division  of  the  Court :  Needham  v.  Rivers  Protection,  &c..  Company, 
L.  R.  1  Ch.  D.  253. 

Where  a  suit  was  instituted  by  a  foreign  republic  and  a  cross  suit  by  one  of  the 
defts  against  the  republic  and  oj>e  of  its  ofiScers,  made  a  deft  for  discovery,  the 
Coiut  has  refused  to  stay  the  proceedings  in  the  original  suit  until  such  ofBcer 
had  appeared :  Sepublic  of  Costa  Rica  v.  Erlanger,  L.  R.  1  Ch.  D.  171. 

There  is  no  authority  either  with  regard  to  an  English  corporation  or  pit,  or  a 
foreign  corporation  or  pit  for  staying  the  proceedings  in  the  original  suit  until 
the  deft  selected  by  the  pit  in  the  cross  suit  has  appeared  in  that  suit :  S.  C. 
See  also  Republic  of  Peru  v.  Wegvtdin,  L.  R.  20  Eq.  140 ;  Prioleau  v.  United 
States,  L.  R.  2  Eq.  659. 

When  the  pit  is,  after  decree,  found  to  have  no  title,  the  suit  may  be  stayed 
on  the  application  of  a  person  who  had  been  served  with  notice  of  the  decree : 
Houseman  v.  Houseman,  L.  R.  1  Ch.  D.  535 

"  An  appeal  is  not  to  operate  as  a  stay  of  execution,  or  of  proceedings  under  the 
decision  appealed  from,  except  so  far  as  the  Court  appealed  from  or  any  judges 
thereof,  or  the  Court  of  Appeal,  may  so  order  " :  See  Jiid.  Rules,  Order  58,  rule 
16,^08*,  p.  151. 

"  And  an  appeal  from  a  district  registrar  is  to  be  no  stay  of  proceedings,  unless 
so  ordered  by  a  judge  or  the  registrar " :  See  Jud.  Rules,  Order  35,  Rule  8, 
ante,  p.  77. 

"  Where  the  pit's  claim  is  for  a  debt  or  liquidated  demand  only,  the  indorse- 
ment on  the  writ  is  to  state  that  upon  payment  within  four  days  after  service,  or, 
in  case  of  a  writ  not  for  service  within  the  jurisdiction,  within  the  time  allowed 
for  appearance,  further  proceedings  will  be  stayed  " :  See  Jud.  Rules,  Order  3, 
rale  7,  ante,  p.  6. 
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"  If  the  solicitor  whose  name  is  indorsed  upon  the  writ  of  summons,  declares 
that  the  writ  was  not  issued  by  him  or  with  his  authority  or  privity,  all  proceed- 
ing shall  he  stayed  " :    See  Jud.  Rules,  Order  7,  rule  1,  ante,  p.  10, 

"  And  if  when  a  writ  is  sued  out  by  partners  in  the  name  of  their  firm,  the 
pits  or  their  solicitors  do  not,  upon  demand  in  writing,  declare  the  names  and. 
places  of  residence  of  all  the  persons  constituting  the  firm,  all  proceedings  may  be 
stayed"  :  .See  Jud.  Rules,  Order  7,  rule  2,  ante,  p.  10. 

"  An  order  to  shew  cause  is  a  stay  of  proceedings  in  the  action,  unless  the 
Court  shall  order  that  it  shall  not  be  so,  as  to  the  whole  or  any  part  of  the 
action  "  :  See  Jud.  Rules,  Order  39,  rule  5. 


Costs. 

(OKDEE   LV.) 
How  <iWAEDED — TRpSTEES'   MoRTGA*SE^S. 

"  Subject  to  provisions  of  the  Act,  the  costs  of  and  incident  to  all  proceedings 
in  the  High  Court  shall  he  in  the  discretion  of  the  Court ;  but  nothing  herein 
contained  shall  deprive  a  trustee,  mortgagee,  or  other  person  of  any  right  to 
costs  out  of  a  particular  estate  or  fund  to  which  he  would  be  entitled  according 
to  ^the  rules  hitherto  acted  upon  in  courts  of  Equity :  provided  that  where  any 
action  or  issue  is  tried  by  a  jury,  the  costs  shall  follow  the  event,  unless,  upon 
application  made  at  the  trial,  for  good  cause  shewn,  the  judge,  before  whom  such 
action  or  issue  is  tried,  or  the  Court,  shall  otherwise  order'':  Jud.  Rules,  Order  55, 
rule  1. 

The  provisions  of  the  Act  above  referred  to  are  those  contained  in  sect.  67  of 

the  Judicature  Act,  1878,  whereby  "  The  provisions  contained  in  the  5th,  7th, 

^  8th,  and  10th  sections  of  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142), 

shall  apply  to  all  actions  commenced  or  pending  in  the  said  High  Court  of  Justice 

in  which  any  relief  is  sought  which  can  be  given  in  a  County  Court. 

By  sect.  5  of  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  no  costs  are 
recoverable  in  the  High  Court  where  no  more  than  £20  is  recovered  in  an  action 
on  contract,  or  £10  in  an  action  pn  tort. 

SECURITy   FOE  COST^. 

CpMMou  Order, 

Let  the  Pits  procure  some  sufficient  person  on  their  behalf  to  give 
security  according  to  the  course  of  the  Court  by  bond  tp  the  clerk  of 
record  and  writs,  in  the  penalty  of  $ — ,  conditioned  to  answer  in 
case  any  such  costs  shall  be  awarded  to  be  paid  by  the  Pits,  or  that 
the  Pits  do  pay  the  sum  of  £ —  into  Court  to  the  credit  of  this  oause, 
A.  V.  B.,  "  security  for  costs  "  to  answer  suoh  costs  in  case  any  such 
costs  shall  be  awarded  to  be  paid  by  the  Pits.  And  in  the  mean- 
time, &c. 

Costs — Security  for. 
"  In  any  cause  or  matter  in  which  security  for  costs  is  required,  the  security 
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shall  be  of  such  amouat,  and  be  given  at  such  time  or  times  and  in  such  manner 
and  form  as  the  Court  or  judge  shall  direct "  :  Jud.  Rules,  Order  .55,  rule  2  (Rules 
of  Court,  February  1876). 

As  to  deposit  or  other  security  for  the  costs  to  be  occasioned  by  appeals :  See 
Jud.  Rules,  Order  58,  rule  15,  post,  p.  150. 


Time. 

r 

(order  lvii.) 
Months — Calendab  Months. 


"  Where  by  these  rules,  or  by  any  judgment  or  order  given  or  made  after  the 
commencement  of  the  Act,  time  for  doing  any  act  or  taking  any  proceedings  is 
limited  by  months,  not  expressed  to  be  lunar  months,  such  time  shall  be  computed 
by  calendar  months  " :  Jud.  Rules,  Order  57,  rule  1. 

Certain  Days  not  reckoned. 

"  Where  any  limited  time,  less  than  six  days  from  or  after  any  date  or  event, 
is  appointed  or  allowed  for  doing  an  act  or  taking  any  proceeding,  Sunday, 
Christmas  Day,  and  Good  Friday  shall  not  be  reckoned  in  the  computation  of 
such  limited  time  " :  Jud.  Rules,  Order  57,  rule  2. 

Acts  to  be  done  while  Offices  closed. 

When  the  time  for  doing  any  act  or  taking  any  proceeding  expires  on  a 
Sunday,  or  other  day  on  which  the  offices  are  closed,  and  by  reason  thereof  such 
act  or  proceeding  cannot  be  done  or  taken  on  that  day,  such  act  or  proceeding 
shall,  so  far  as  regards  the  time  of  doing  or  taking  the  same,  be  held  to  be 
duly  done  or  taken,  if  done  or  taken  on  the  day  on  which  the  ofiBces  shall  next  be 
open  " :  Jud.  Rules,  Order  57,  rule  3. 

Pleadings  during  Long  Vacation. 

"  No  pleadings  shall  be  amended  or  delivered  in  the  long  vacation,  unless 
directed  by  a  Court  or  a  judge  "  •  Jud.  Rules,  Order  57,  rule  4. 

Long  Vacation. 

"  The  time  of  the  long  vacation  shall  not  be  reckoned  in  the  computation  of 
the  times  appointed  or  allowed  by  these  rules  for  filing,  amending,  or  delivering 
any  pleading,  unless  otherwise  directed  by  a  Court  or  a  judge " :  Jud.  Rules, 
Order  57,  rule  5. 

Time  enlarged  or  abridged. 

"  A  Court  or  judge  shall  have  power  to  enlarge  or  abridge  the  time  appointed 
by  these  rules  or  fixed  by  any  order  enlarging  time,  for  doing  any  act  or  taking 
any  proceeding,  upon  such  terms,  if  any,  as  the  justice  of  the  case  may  require, 
and  any  such  enlargement  may  be  ordered,  although  the  application  for  the  same 
is  not  made,  until  after  the  expiration  of  the  time  appointed  or  allowed  "  :  Jud. 
Rules,  Order  57,  rule  6. 
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Teial  in  Admiralty  Actions. 

,  In  Admiralty  actions  the  Court  or  a  judge  shall  have  power  at  any  stage  of  the 
proceedings  in  such  action,  upon  a  motion  or  summons  by  either  party,  calling 
upon  the  other  party  to  shew  cause  why  the  trial  of  such  action  should  not  take 
place  on  an  early  day  to  be  appointed  by  the  Court  or  a  judge,  to  appoint  that 
such  trial  shall  take  place  on  any  day  or  within  any  time  which  to  the  Court  or 
judge  shall  seem  fit ;  and  for  such  purpose  the  Court  or  judge  shall  have  power 
upon  such  motion  or  summons  to  dispense  with  the  giving  of  notice  of  trial,  or 
to  abridge  the  time  or  times  appointed  by  these  rules  for  giving  such  notice,  for 
the  delivery  of  pleadings,  or  for  doing  any  other  act  or  taking  any  other  pro- 
ceeding in  the  action  upon  such  terms  (if  any)  as  the  nature  of  the  case  may 
require :  Jud.  Rules,  Order  57,  rule  7  (Rules  of  Court,  February,  1876). 


Ch.  XIV.]  (    89    ) 


CHAPTER  XIV. 

INTEEPLBADER. 

Bule  or  Order — Staying  of  Proceedings — Issue. 
Let  all  further  proceedings  in.  this  action  against  the  Deft  he  stayed. 
l^If  ordered :  Let  the  said  Deft  retain  possession  of  the  said,  &c.,  until 
further  order,  or,  forthVith  pay  into  the  hands  of  one  of  the  masters  of 
this  Court  the  said  £ — .  ]  Let  the  said  Pit  and  the  said  E.  F.  proceed 
to  the  trial  of  an  issue  to  inquire  whether  the  said  —  for  which  this 
action  is  brought  is  the  property  of  the  said  Pit ;  in  which  issue  the 
said  Pit  is  to  he  Pit  and  the  said  E.  P.  is  to  he  Deft.  Let  the  said 
issue  he  prepared  and  delivered  by  the  said  Pit  within  ■ —  days  from 
the  date  hereof,  and  returned  by  the  said  E.  F.  within  —  days,  and  be 
tried  at  — .  Let  the  qtiestion  of  costs  and  all  further  questions  be 
reserved  until  after  the  trial  of  the  said  issue.  See  Chitty's  Forms, 
p.  818. 

Bule  or  Order  barring  Third  Party  Claim  against  Deft. 

Let  E.  F.  and  all  persons  claiming  from  or  under  him,  be,  and  they 
are  hereby  for  ever  barred  from  prosecuting  his  claim  mentioned  and 
referred  to,  &c.,  iagainst  the  said  C.  D.  his  executors  or  administrators 
[hereby  saving  nevertheless  the  said  E.  F.'s  right  or  claim  against  the 
Pit].  Andrit  is  further  ordered  that  [&c.  The  Court  will  maJce  such 
further  order  between  the  Deft  and  Pit  as  to  costs  and  other  rmtters  as  ii 
thinks  jU]. 

Payment  into  Court — Stay  of  Proceedings,  dc.  (Chancery  Order), 
Let  the  Defts  be  at  liberty  out  of  the  £600  in  their  hands,  th^  subject- 
matter  of  this  action,  to  retain  the  sum  of  £12  7s.,  the  ascertained 
costs  of  this  action.  Let  the  Defts,  the  Eoyal  Insurance  Company,  on 
or  before  the  1st  July,  1876,  pay  into  Court  to  the  credit  of  this  action, 
H.  V.  H.,  the  sum  of  £587  13a.,  being  the  residue  of  the  said  sum  of 
£600,  after  retaining  the  said  costs  thereout.  Let,  upon  such  payment 
into  the  Court  as  aforesaid  being  made,  all  further  proceedings  in  this 
action  be  stayed  againt  the  Defts.  Let  the  said  J."  S.  make  himself 
a  Deft  in  this  action,  instead  of  the  now  Defts,  the  Eoyal  Insurance 
Co.     Let  the  Pits  and  J.  S.  be  restrained  from  proceeding  against  the 
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said  Defts  to  recover  the  said  sum  of  £600,  or  any  part  thereof.  Let  an 
inquiry  be  made  who  is  or  are  the  person  or  persons  entitled  to  the 
said  sum  of  £587  13s.  Let  the  question  of  costs,  and  all  further 
questions  be  reserved.  Liberty  to  apply.  Harper  v.  The  Boyal  Insurance 
Co.  (M.  E.  at  chambers).  May  23,  1876. 

JURISDIOTION  OF  THE  CoUET. 

"  With  respect  to  interpleader,  the  procedure  and  practice  now  used  by  Courts 
of  Common  Law  under  the  Interpleader  Acts,  1  &  2  Will.  4  c.  58,  and  23  &  24 
Vict.  c.  126,  shall  apply  to  all  actions  and  all  the  Divisions  of  the  High  Court  of 
Justice,  and  the  application  by  a  deft  shall  be  made  at  any  time  after  being  served 
with  a  writ  of  summons  and  before  delivering  a  defence  " :  Jud.  Eules,  Order  1, 
rule  2,  ante,  p.  1. 

Upon  application  by  a  deft  in  any  action  of  assumsit,  debt,  detinue,  or  trover, 
and  by  affidavit  shewing  that  such  deft  does  not  claim  any  interest  in  the  subject- 
matter  of  the  suit,  &o.,  and  does  not  collude  &c.  [see  affidavit,  infra],  it  shall  be 
lawful  for  the  Court,  or  any  judge  thereof,  to  make  rules  and  orders  calling  upon 
such  third  party  to  appear,  and  to  state  the  nature  and  particulars  of  his  claim, 
and  m9,intain  or  relinquish  his  claim,  and  upon  such  rule  or  order  to  hear  the 
allegations  as  well  of  such  third  party  as  of  the  pit,  and  in  the  meantime  to  stay 
the  proceedings  in  such  action,  and  finally  to  order  such  third  party  to  make 
himself  deft  in  the  same  or  some  other  action,  or  to  proceed  to  trial  on  one  or  more 
feigned  issue  or  issues  [feigned  issues  are  abolished  by  the  8  &  9  Vict.  c.  107, 
section  19,  and  a  form  of  issue  substituted],  and  also  to  direct  which  of  the 
■  parties  shall  be  pit  or  deft  in  such  trial,  or  with  the  consent  of  the  pit,  and  such 
third  party,  their  counsel  or  attorneys,  to  dispose  of  the  merits  of  their  claims  and 
determine  the  same  in  a  summary  manner,  and  to  make  such  other  rules  and  orders 
therein  as  to  costs  and  all  other  matters  as  may  appear  to  be  just  and  reasonable  : 
1&2  Will.  4.  c.  56,  s.  1. 

Interpleader  may  be  granted  although  the  titles  of  the  claimants  to  the  money, 
goods,  or  chattels  in  question,  or  to  the  proceeds  or  value  thereof,  have  not  a 
common  origin,  but  are  adverse  to  and  independent  of  one  another :  23  &  24 
Vict.  c.  126  (Common  Law  Procedure  Act),  s.  12. 

The  Court  or  judge  may  order  a  sale  of  the  whole  or  part  of  goods  seized  in 
execution :  23  &  24  Vict.  c.  126  s.  13. 

And  wherever,  from  the  smallness  of  the  amount  in  dispute  or  of  the  value  of 
the  goods  seized,  it  appears  to  the  Court  or  judge  desirable  and  right  so  to  do,  the 
Court  or  judge  may  at  the  request  of  either  party  dispose  of  the  merits  of  the 
claims  of  the  parties  in  a  summary  way :   23  &  24  Vict.  c.  126,  s.  14. 

And  a  special  case  may  be  stated  where  the  question  is  one  of  law,  and  the 
foots  arc  not  in  dispute  :  23  &  24  Vict.  c.  126,  s.  15. 

Assignment  of  Debt. 

"  Any  absolute  assignment,  by  writmg  under  the  hand  of  the  assignor  [not 
purporting  to  be  by  way  of  charge  only]  of  any  debt  or  other  lega,l  chose  in  action, 
of  which  express  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assignor  would  have  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action,  shall  be,  and  be  deomed  to  have  been,  effectual  in 
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law  (subject  to  all  equities  which  would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed)  to  pass  and  transfer  the  leg4  right 
to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to  give  a  final  discharge  for  the  same 
without  the  concurrence  of  the  assignor :  Provided  always  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt  or  chose  in  action  shall  have 
had  notice  that  such  assignment  is  disputed  by  the  assignor  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or  conflicting  claims  to  such  debt  or  chose  in 
action,  he  shall  be  entitled  if  he  think  fit  to  call  upon  the  several  persons  making 
claim  thereto  to  interplead  concerning  the  same,  or  he  may  if  he  think  fit  pay  the 
same  into  the  High  Court  of  Justice  under  and  in  conformity  with  the  provisions 
of  the  Acts  for  the  Relief  of  Trustees  "  r  Judicature  Act,  1873  (36  &  37  Vict.  c.  66) 
•  s.  25,  rule  6. 

Applications  at  Chambers. 

The  application  is  made  to  a  judge  at  chambers.  A  master  of  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Division  has  no  jurisdiction  in  interpleader, 
except  in  matters  relating  to  practice  only,  and  except  by  consent :  See  Jud. 
Rules,  Order  54,  rule  2,  ante,  p.  82. 

Affidavit  m  Suppoet. 

The  afiidavit  must  shew  that  the  applicant  "  does  not  claim  any  interest  in 
the  subject-matter,  but  that  the  right  is  claimed  or  supposed  to  belong  to  a  thhd 
party  who  has  sued  or  is  expected  to  sue,  and  that  the  applicant  does  not  collude 
with  such  third  party,  but  is  ready  to  bring  into  Court  or  to  pay  or  dispose  of  the 
subject-matter  of  the  action  in  such  manner  as  the  Court  (or  any  judge  thereof) 
may  order  or  direct "  :  See  1  &  2  Will.  4,  c.  58,  s.  1. 

Judgment — Final, 

The  judgment  in  any  such  action  or  issue  as  may  be  4irected  by  the  Court  or 
judge  in  any  interpleader  proceedings,  and  the  decision  of  the  Court  or  judge  in  a 
summary  manuer  shall  be  final  and  conclusive  against  the  parties  and  all  persons 
claiming  by,  from,  or  under  them  " :  23  &  24  Vict.  c.  126,  s.  17. 

Non-appearance  of  Third  Party. 

"  If  such  third  party  shall  not  appear  upon  such  rule  or  order  to  maintain  or 
relinquish  his  claim,  being  duly  served  therewith,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appearance,  it  shall  be  lawful  for 
the  Court  or  judge  to  declare  such  third  party,  and  all  persons  claiming  by,  from, 
or  under  him,  to  be  ever  barred  from  prosecuting  his  claim  against  the  original 
deft,  his  executors  or  administrator ;  saving  nevertheless,  the  right  or  claim  of 
such  third  party  against  the  pit,  and  thereupon  to  make  such  order  between  such 
deft  and  the  pit  as  to  costs  and  other  matters  as  may  appear  just  and  reasonable" : 
1  &  2  Will.  4,  c.  58,  s.  3. 

Reference  to  the  Court. 

"  If,  upon  application  to  a  judge  in  the  first  instance,  or  in  any  later  stage  of 
the  proceedings,  he  shall  think  the  matter  more  fit  for  the  decision  of  the  Court, 
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it  shall  be  lawful  for  him  to  refer  the  matter  to  the  Court,  and  thereupon  the 
Court  shall  and  may  hear  and  dispose  of  the  same  in  the  same  manner  as  if  the 
proceeding  had  originally  commenced  by  rule  of  Court,  instead  of  the  order  of  a 
judge  " :  1  &  2  Will.  4.  c.  58,  s.  5. 

Eelief  of  Sheeiffs  and  other  Officers. 

•  "  And  whereas  difficulties  sometimes  arise  in  the  execution  of  process  against 
goods  and  chattels,  issued  by  or  under  the  authority  of  the  said  Courts,  by  reason 
of  claims  made  to  such  goods  and  chattels  by  assignees  of  bankrupts  and  other 
persons  not  being  the  parties  against  whom  such  process  has  issued,  whereby 
sheriffs  and  other  officers  are  exposed  to  the  hazard  and  expense  of  action ;  and  it 
is  reasonable  to  afford  relief  and  protection  in  such  cases  to  such  sheriffs  and  other' 
officers ;  be  it  therefore  further  enacted  that  when  any  such  claim  shall  be  made 
to  any  goods  or  chattels  taken  or  intended  to  be  taken  in  execution  under  any 
process,  or  to  the  grounds  or  value  thereof,  it  shall  and  may  be  lawful  to  and  for 
the  Court  from  which  such  process  issued,  upon  application  of  such  sheriff  or  other 
officer  made  before  or  after  the  return  brought  against  such  sheriff  or  other  officer, 
to  call  before  them,  by  rule  of  Court,  as  well  the  party  issuing  such  process  as 
the  party  making  such  claim,  and  thereupon  to  exercise  for  the  adjustment  of 
such  claims  and  the  relief  and  protection  of  the  sheriff  or  other  officer,  all  or  any 
of  the  powers  and  authorities  hereinbefore  contained,  and  make  such  rules  and 
decisions  as  shall  appear  to  be  just,  according  to  the  circumstances  oT  the  case ; 
and  the  coats  of  all  such  proceedings  shall  be  in  the  discretion  of  the  Court." 
1  &  2  Will.  4,  c.  58,  s.  6.    See  also  1  &  2  Vict.  c.  45,  s.  2. 

A  sheriff  who  intends  to  levy  may  before  actual  seizure  apply  for  relief:  Bay 
y.  Carr,  7  Ex.  883 ;  Lee  v.  Rossi,  11  Ex.  13 ;  24  L.  J.  280;  cited  in  Chitty's 
Aiohbpld,  12th  ed.  1403. 

But  an  actual  claim  must  be  made  to  the  property :  Bateman  v.  Farnsworth, 
29  L.  J.  (Ex.)  366. 

For  cases  where  the  Court  has  exercised  its  power  of  staying  proceedings  against 
sheriffs:  see  Chitty's  Arohbold,  12th  ed.  1404-5. 

The  application  should  be  made  by  the  sheriff  within  reasonable  time,  after 
receiving  notice  of  the  adverse  claim,  and  should  be  supported  by  affidavit :  Ibid. 
1406. 

As  to  costs :  see  Chitty's  Arohbold,  12th  ed.  1410. 
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CHAPTER  XV. 
TRIAL— EVIDENCE— MOTION  TOE  JUDGMENT, 

(OKDEB  XXXVr.) 

Inteoductory  Foems. 

Judgment  at  Trial  hy  Judge  without  a  Jury. 

This  action  coming  on  for  trial  [the  —  day  of  — ,  and  this  day  hefoie 
—  in  the  presence  of  counsel  for  the  Pit  and  the  Defts  \_or,  if  some  of 
the  Defts  do  not  appear,  for  the  Pit  and  the  Deft  C.  D.,  no  one  appearing 
for  the  Defts  E.  F.  and  G.  H.,  although  they  were  duly  served  with 
notice  of  trial,  as  by  the  affidavit  of — ,  filed  the  —  day  of — ,  appears] 
and  upon  hearing  the  pleadings  in  this  action  [the  probate  of  the 
•win  of —  the  answers  of  the  Defts  C.  D.,  E.  P.,  and  G.  H.,  &o.,  to  inter- 
rogatories, the  admissions  in  writing  dated,  &c.,  and  sigiied,  &c.,  and  the 
evidence  of,  &c.,  taken  upon  their  oral  examination  at  the  trial  and 
what  was  alleged  by  counsel  on  both  sides,  This  Court  doth  declare, 
&c.,  and  doth  order  and  adjudge,  &c.. 

Action  for  Trial  against  some  Defts  and  Motion  for  Judgment  against 
Defts  in  Default  of  pleading — Defts  appearing  on  the  Hearing. 
This  action  coming  on  for  trial  against  the  Deft  A.  B.  and  counsel 
for  the  Pit  moving  for  judgment  in  default  of  pleading  against  the 
Defts  C.  D.  and  E.  F.,  and  upon  hearing  the  pleadings  in  this  action 
[enter  evidence,  if  am/']  read  and  what  was  alleged  by  counsel  for  the  Pit 
and  for  the  Defts,  This  Court  doth  order  and  adjudge,  &o. 

Motion  for  Judgment  in  Default  of  Pleading — 
Order  29,  Bule  10. 
Upon  motion  for  judgment  in  default  of  pleading  this  day  made, 
&c.,  and  upon  reading  an  affidavit  of  — •  filed,  &c.,  of  due  service  of 
the  writ  of  summons  upon  the  Deft  on  the  —  day  of  — ,  the  record  and 
writ  clerk's  certificate  dated,  &c.,  of  no  appearance,  an  office  copy 
statement  of  claim,  filed,  &c.,  having  the  certificate  of  the  Pit's 
solicitor  indorsed  thereon  that  the  Deft  had  not  delivered  a  defence, 
an   affidavit  of,  (fe.,  filed,  &c.,  of  due   service  of  notice  of  the  said 
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motion  on  the  Deft  [or,  an  office  copy  notice  of  the  said  motion, 
filed,  &o.]  probate  of  the  will,  &c.,  [or  other  evidence],  This  Court 
doth  order  and  adjudge,  &o. 

Motion  under  Order  40,  Rule  11. 
Upon  motion,  &o.,  hj'  counsel  for  the  Pits  [or  upon  the  application  of 
the  Pit]  for  such  order  aa  upon  the  admissions  of  fact  in  the  state- 
ment of  defence  he  is  entitled  to,  and  upon  hearing  counsel  for  the 
Deft  [or  the  solicitors  for  the  applicant  and  for  the  Defts]  and  upon 
reading  the  pleadings  in  this  action.  This  Court  doth  order,  &c. 
And  this  Court  not  requiring  any  trial  of  this  action  other  than  the 
said  motion  [application]  doth  order  that  the  further  consideration  of 
this  action  be  adjourned.^ — Liberty  to  apply. 

Motion  for  Judgment  after  previous  Order,  where  further  Consideration 
not  adjourned^ 

TJpoN  moliion  for  judgment,  &c.,  by  counsel  for  the  Pit  and  upon 
hearing  counsel  for  the  Deft  [and  for,  &c.,  having  liberty  to  attend 
the  proceedings]  and  upon  reading  an  order  dated,  &c.,  the  chief 
clerk's  certificate  dated,  &o.  [other  evidence,  if  ani/],  This  Court  doth 
ordet  and  adjudge,  &c. 

I  Motion  treated  as  the  Trial  of  the  Action. 

Upon  motion,  &c.,  [for  an  injwnction  or  receiver  or  for,  &c.,  as  the  case 
may  fee],  by  counsel  for  the  Pit,  and  upon  hearing  counsel  for  the  Defts 
and  the  Pits,  and  Defts  by  their  connsel  respectively  consenting  that 
this,  motion  should  be  treated  as  the  hearing  of  this  action,  and  upon 
reading,  &o..  This  Court  doth  order  and  adjudge,  &c. 

Order  on,  further  Consideration. 
The  further  consideration  of  this  action  coining  on  this  day  to  be 
heard  before  this  Court  in  the  presence  of  counsel  for  the  Pits  and 
Defts  [and  for,  &o.,  having  liberty  to  attend],  and  upon  hearing  the 
ordet-  dated,  &o.,  the  chief  clferk's  certificate  dated,  &c.  [other  evidence, 
if  amy]  read,  and  what  was  alleged  by  counsel  for  all  parties.  This 
Court  doth  order  and  adjudge,  &e. 

Application  under  Order  15,  Bule  1 — Further  Consideration' 
adjourned. 
Upoif  the  applicatioii  of  the  Pit  under  Order  15,  rule  1,  of  the  Kules 
of  the  Supreme  Court,  and  upon  hearing  the  solicitors  for  the  applicant 
and  for,  &c..  It  is  ordered,  &c.  And  the  judge  not  requiring  any  trial 
of  this  action  other  than  the  hearing  of  this  appfication.  It  is  ordered 
that  the  further  consideration  of  this  action  be  adjourned.— Liberty 
to  apply. 
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Order  upon  Special  Case. 
This  special  case  coming  on  [the  — ;  day  of  —  and]  this  day  to  he 
argued  before  this  Court  in  the  presence  of  the  counsel  for  Pits  and 
Defts,  and  upon  hearing  the  special  case  read,  and  what  was  alleged 
by  counsel  on  both  sides  [If  standing  for  judgment :  This  Court  did  order 
that  this  special  case  should  stand  for  judgment  and  the  same  standing 
this  day  in  the  paper  of  actions  for  judgments  accordingly  in  the 
presence  of  counsel  for  the  Pits  and  Defts],  This  Court  doth 
declare,  &c. 

Order  upon  Petition  of  Bight. 
The  petition  of  right  of  —  coming  on  to  be  argued  before  this  Court 
upon  Her  Majesty's  command  that  right  be  done  in  the  presence  of 
counsel  for  the  suppliant  and  for  her  Majesty's  Attorney-General  and 
for,  &c.,  and  upon  reading  the  answer  of  Her  Majesty's  Attorney- 
General  the  following  affidavits  filed,  &o..  This  Court  being  of  opinion 
that  the  suppliants  are  not  entitled  to  the  relief  in  the  said  petition 
prayed,  doth  order  that  the  suppliants  do  pay  to  Her  Majesty's 
Attorney-General  and  —  their  costs  of  the  said  J)etition  to  be 
taxed,  &c. 

Place  of  Teial — Mode  of  Trial. 
"  There  shall  be  no  local  venue  for  the  trial  of  any  action,  hut  when  the  pit 
proposes  to  have  the  action  tried  elsewhere  than  in  Middlesex,  he  shall  in  his 
statement  of  claim  name  the  county  or  place  in  which  he  proposes  that  the  action 
shall  be  tried,  and  the  actioQ  shall,  unless  a  judge  otherwise  orders,  be  tried  in 
the  county  or  place  so  named.  Where  no  place  of  trial  is  named  in  the  statement 
of  claim,  the  place  of  trial  shall,  unless  a  judge  otherwise  orders,  be  the  county  of 
Middlesex.  Any  order  of  a  judge  as  to  such  place  of  trial  may  be  discharged  or 
varied  by  a  Divisional  Court  of  the  High  Court " :  Jud.  Rules,  Order  36,  rule  1. 

Actions,  how  tried. 

"  Actions  shall  he  tried  and  heard  either  before  a  judge  or  judges,  or  before  a 
judge  sitting  with  assessors,  or  before  a  judge  or  jury,  or  before  an  official  or 
special  referee,  with  or  without  assessors  "  :  Jud.  Rules,  Order  36,  rule  2. 

An  action  may  also  be  tried  before  a  judge  with  assessors  (see  rule  28,  post, 
p.  100).  Before  an  official  referee  (see  rules  29a,  et  seq.,  p.  100).  And  qflestions 
or  issues  of  fact,  or  partly  of  fact  and  partly  of  law,  may  be  tried  without  a  jury 
(see  rule  26,  p.  99).  And  questions  of  fact  may  be  tried  with  a  jury  (see 
rule  27,  p.  99). 

On  and  after  the  1st  of  December,  1876,  every  action,  &c.,  so  far  as  is  practic- 
able, &c.,  is  to  be  heard  before  a  single  judge:  see  The  Appellate  Jueisdic- 
TioN  Act,  1876,  section  17,  post,  p.  154, 

Notice  of  Mode  of  Trial. 

"Subject  to  the  provisions  of  the  following  rules,  the  pit  may,  with  his 
reply,  or  at  any  time  after  the  close  of  the  pleadings,  give  notice  of  trial  of 
the  action,  and  thereby  specify  one  of  the  modes  mentioned  in  rule  2 ;  and  the 


96  TRIAL— EVIDENCE— MOTION  FOB  JUDGMENT.       [Part  I. 

deft  may,  upon  giving  notice  witMn  four  days  from  the  time  of  the  service 
of  the  notice  of  trial,  or  within  such  extended  time  as  a  Court  or  judge  may 
allow,  to  the  effect  that  he  desires  to  have  the  issues  of  fact  tried  before  a  judge 
and  jury,  be  entitled  to  have  the  same  so  tried  " :  J ud.  Rules,  Order  36,  rule  3. 
See  Olarhe  v.  Geokson,  L.  E.  2  Ch.  D.  746. 

Default  by  Plt  in  giving  Notices. 

"  Subject  to  the  provisions  of  the  following  rules,  if  the  pit  does  not  within 
six  weeks  after  the  close  of  the  pleadings,  or  within  such  extended  time  as  a 
Court  or  judge  may  allow,  give  notice  of  trial,  the  deft  may,  before  notice  of  trial 
given  by  the  pit,  give  notice  of  trial,  and  thereby  specify  one  of  the  modes  men- 
tioned in  rule  2 ;  and  in  such  case  the  pit  may,  on  giving  notice  within  the  time 
fixed  by  rule  3  that  he  desires  to  have  the  issues  of  fact  tried  before  a  judge  and 
jury,  be  entitled  to  have  the  same  so  tried  "  :  Jud.  Rules,  Order  36,  rule  4. 

Dismissal  foe  want  of  Prosecution. 

"The  deft  instead  of  giving  notice  of  trial,  may  apply  to  the  Court  or  judge 
to  dismiss  the  action  for  want  of  prosecution;  and  on  the  hearing  of  such 
application,  the  Court  or  a  judge  may  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order,  and  on  such  terms,  as  to  the  Court  or 
judge  may  seem  just ":  Jud.  Rules,  Order  36,  rule  4  (Rules  of  Court,  June  1876). 

Mode  of  Tbial  in  Default  of  Notice,  &c. 

"  In  any  case  in  which  neither  the  pit  nor  deft  has  given  notice  under  the  pre- 
ceding rules  that  he  desires  to  have  the  issues  of  fact  tried  before  a  judge  and 
jury,  or  in  any  case  within  the  57th  section  of  the  Act,  if  the  pit  or  deft  desires 
to  have  the  action  tried  in  any  other  mode  than  that  specified  in  the  notice  of 
trial,  he  shall  apply  to  the  Court  or  a  judge  for  an  order  to  that  effect,  within  four 
days  from  the  time  of  the  service  of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  a  judge  may  allow '' :  Jud.  Rules,  Order  36,  rule  6. 

A  pit  having  obtained  an  order  as  to  the  mode  in  which  the  evidence  to  be 
Used  at  the  trial  should  be  taken,  is  not  at  liberty  to  change  his  mode  of 
proceeding :  LasceUes  v.  Sutt,  L.  R.  2  Ch.  D.  588. 

Different  Modes  of  Trial,  when  directed. 
"  Subject  to  the  provisions  of  the  preceding  rules,  the  Court  or  a  judge  may, 
in  any  action  at  any  time  or  from  time  to  time,  order  that  different  questions  of 
fact  arising  therein  be  tried  by  different  modes  of  trial,  or  that  one  or  more  ques- 
tions of  fact  be  tried  before  the  others,  and  may  appoint  the  place  or  places  for 
such  trial  or  trials,  and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be 
tried  before  any  other  or  others  "  :  Jud.  Rules,  Order  36,  rule  6. 

Trial  by  Jury — Single  Judge. 
"  Every  trial  of  any  question  or  issue  of  fact  by  a  jury  shall  be  held  before  a 
single  judge,  unless  such  trial  be  especially  ordered  to  be  held  before  two  or  more 
judges  " :  Jud.  Rules,  Order  36,  rule  7. 

Notice  of  Trial. 

"  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  the  action  or  of  issues 
therein ;   and  in  actions  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 


Ch.  XV.]      TRIAL— EVIDENCE— MOTION  FOR  JUDGMENT.  97 

Divisions,  the  place  and  day  for  which  it  is  to  be  entered  for  trial.  It  may  be 
in  the  Form  No.  14  in  Appendix  (B),  with  such  variations  as  circumstances 
may  require  " :  Jud.  Rules,  Order  36,  rule  8  (as  amended  by  Rules  of  December 
1875). 

"  Ten  days'  notice  of  trial  shall  be  given,  unless  the  party  to  whom  it  is  given 
has  consented  to  take  short  notice  of  trial ;  and  shall  be  sufficient  in  all  cases, 
unless  otherwise  ordered  by  the  Court  or  a  judge.  Short  notice  of  trial  shall  be 
four  day's  notice  " :  Jud.  Rules,  Order  36,  rule  9. 

"  Notice  of  trial  shall  be  given  before  entering  the  action  for  trial " :  Jud.  Rules, 
Order  36,  rule  10. 

"  Unless  within  six  days  after  notice  of  trial  is  given  the  cause  shall  be  entered 
for  trial  by  one  party  or  the  other,  the  notice  of  trial  shall  be  no  longer  in  force. 
This  rule  is  not  to  apply  in  any  case  in  which  notice  of  trial  has  been  already 
given,  or  to  trials  not  in  London  or  Middlesex  " :  Jud.  Rules,  Order  36,  rule  10a 
(Rules  of  Court,  December  1875). 

"Notice  of  trial  for  London  or  Middlesex  shall  not  be  or  operate  as  for  any 
particular  sittings,  but  shall  be  deemed  to  be  for  any  day  after  the  expiration  of 
the  notice  on  which  the  action  may  come  on  for  trial  in  its  order  upon  the  list "  : 
Jud.  Rules,  Order  36,  rule  11. 

"  Notice  o"  trial  elsewhere  than  in  London  or  Middlesex  shall  be  deemed  to  be 
for  the  first  day  of  the  then  next  assizes  at  the  place  for  which  notice  of  trial  is 
given  " :  Jud.  Rules,  Order  36,  rule  12. 

"  No  notice  of  trial  shall  be  countermanded,  except  by  consent,  or  by  leave  of 
the  Court  or  a  judge,  which  leave  may  be  given  subject  to  such  terms  as  to  costs, 
or  otherwise,  as  may  be  just " :  Jud.  Rules,  Order  36,  rule  13. 

"  ir  the  party  giving  notice  of  trial  for  London  or  Middlesex  omits  to  enter  the 
action  for  trial  on  the  day  or  day  after  giving  notice  of  trial,  the  party  to  whom 
notice  has  been  given  may,  unless  the  notice  has  been  countermanded  under  the 
last  rule,  within  four  days  enter  the  action  for  trial " :  Jud.  Rules,  Order  36, 
rule  14. 

"  If  the  notice  of  trial  is  given  elsewhere  thau  in  London  or  Middlesex,  either 
party  may  enter  the  action  for  trial.  If  loth  parties  enter  the  action  for  trial,  it 
shall  be  tried  in  the  order  of  the  pit's  entry  " :  Jud.  Rules,  Order  36,  rule  15. 

"  The  list  or  lisv".  of  actions  lor  trial  at  the  sittings  in  London  and  Middlesex 
respectively  shall  be  prepared  and  the  actions  shall  be  allotted  for  trial  without 
reference  to  the  .Division  of  the  High  Court  to  which  such  actions  may  be 
attached  "  :  Jud.  Rules,  Order  36,  rule  16. 

"  The  party  entering  the  action  for  trial  shall  deliver  to  the  officer  two  copies 
of  the  whole  of  the  pleadings  in  the  action,  one  of  which  shall  be  for  the  use  of 
the  judge  at  the  triaL  Such  copies  shall  be  in  print,  except  as  to  such  parts,  if 
any,  of  the  pleadings  as  are  by  these  rules  permitted  to  be  written  " :  Jud.  Rules, 
Order  36,  rule  17  (as  amended  by  Rules  of  Court,  December  1875). 

Default  at  the  Teial. 
"  If,  when  an  action  is  called  on  for  trial,  the  pit  appears,  and  the  deft  does  not 
appear,  then  the  pit  may  prove  his  claim,  so  far  as  the  burden  of  proof  lies  upon 
him  ":  Jud.  Rules,  Order  36,  rule  18. 

"  If,  when  an  action  is  called  on  for  trial,  the  deft  appears,  and  the  pit  does  not 
appear,  the  deft,  if  he  has  no  counter-claim,  shall  be  entitled  to  judgment  dis- 
missing the  action ;  but  if  he  has  a  counter-claim,  then  he  may  prove  such  claim 
so  fer  as  the  burden  of  proof  lies  upon  him  " :  Jud.  Rules,  Order  36,  rule  19. 
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Setting  aside  Judgment  on  Default. 

"  Any  verdict  or  judgment  obtained  where  one  party  does  not  appear  at  the 
trial  may  be  set  aside  by  the  Court  or  a  judge  upon  such  terms  as  may  seem  fit, 
upon  an  application  made  within  six  days  after  the  trial ;  such  application  may 
be  made  either  at  the  assizes  or  in  Middlesex  " :  Jud.  Kules,  Order  36,  rule  20. 

Adjouekment  of  Trial. 

"  The  judge  may,  if  he  think  it  expedient  for  the  interests  of  parties,  postpone  or 
adjourn  the  trial  for  such  time,  and  upon  such  terms,  if  any,  as  he  shall  think 
fit":  Jud.  Rules,  Order  36,  nile  21. 

Power  of  Judge  as  to  Judgment. 

"  Upon  the  trial  of  an  action,  the  judge  may  at  or  after  such  trial  direct  that 
judgment  be  entered  for  any  or  either  party  as  he  is  by  law  entitled  to  upon  the 
findings,  and  either  with  or  without  leave  to  any  party  to  move  to  set  aside  or 
vary  the  same,  or  to  enter  any  other  judgment,  upon  such  terms,  if  any,  as  he 
shall  think  fit  to  impose ;  or  he  may  direct  judgment  not  to  be  entered  then,  and 
leave  any  party  to  move  for  judgment.  No  judgment  shall  be  entered  after  a 
trial  without  the  order  of  a  Court  or  judge  " :  Jud.  Rules,  Order  36,  rule  22. 

Entry  of  Findings  in  Assize  Cases. 

"  Before  every  trial  at  the  assizes  or  at  the  London  and  Middlesex  sitting  of 
the  Queen's  Bench,  Common  Pleas,  or  Exchequer  Division,  when  the  officer 
present  at  the  trial  is  not  the  officer  by  whom  judgments  ought  to  be  entered, 
the  associate  shall  enter  all  such  findings  of  fact  as  the  judge  may  direct  to  be 
entered ;  and  the  directions,  if  any,  of  the  judge  as  to  judgment,  and  the 
certificate,  if  any,  granted  by  the  judge,  in  a  book  to  be  kept  for  the  purpose  " : 
Jud.  Rules,  Order  36,  rule  23. 

Entry  of  Absolute  Judgment — Certificate  of  Associate. 

"  If  the  judge  shall  direct  that  any  judgment  be  entered  for  any  party 
absolutely,  the  certificate  of  the  associate  to  that  effect  shall  be  a  sufficient 
authority  to  the  proper  officers  to  enter  judgment  accordingly.  The  certificate 
may  be  in  the  Form  15  in  Appendix  (B)  hereto":  Jud.  Rules,  Order  36, 
rule  24. 

Form  above  referred  to. 
Date,  Title,   &c.     I    certify   that    this  action  was  tried  before  the 
.  Honourable    Justices,    and    a  special  jury  of  the  county  of — ,   on 
— ,  the  —  day  of  — . 

The  jury  found  [state  findings}. 

The  judge  directed  that  judgment  should  be  entered  for  the  pit  for 
£ — ,  with  costs  of  summons  [or  as  the  case  may  be]. 

Entry  of  Judgment  subject  to  Leave. 

"If  the  judge  shall  direct  that  any  judgment  be  enteredforanypartv  subject 
to  leave  to  move,  judgment  shall  be  entered  accordingly,  upon  the  production  of 
the  associate's  certificate" :  Jud.  Rules,  Order  36,  rule  25, 
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Trial  of  Issues  without  Juby. 

"  The  Court  or  judge  may,  if  it  shall  appear  desirable,  direct  a  trial  without  a 
jury  of  any  question  or  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  arising 
in  any  cause  or  matter  which  previously  to  the  passing  of  the  Act  could  with- 
out any  consent  or  parties  be  tried  without  a  jury  "  :  Jud.  Rules,  Orders  36, 
rule  26. 

See  Clarke  v.  Cookson,  L.  E.  2  Oh.  D.  746. 

Trial  of  Issues  with  Jury. 

"  Tlie  Court  or  a  judge  may,  if  it  shall  appear,  either  before  or  at  the  trial,  that 
any  issue  of  fact  can  be  more  conveniently  tried  before  a  jury,  direct  that  such 
issue  shall  be  tried  by  a  judge  with  a  jury  ''  ?  Jnd.  Rules,  Order  36,  rule  27. 

Trials  with  Assessors. 

"  Trials  with  assessors  shall  take  place  in  such  manner  and  upon  such  terms 
as  the  Court  or  a  judge  shall  direct" :  Jud.  Rules,  Order  36,  rule  28. 

Trial  by  Commissioners. 

"  In  any  cause  the  Court  or  a  judge  of  the  Division  to  which  the  cause  is 
assigned  may,  at  any  time,  or  from  time  to  time,  order  the  trial  and  determination 
of  any  question  or  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  by  any 
commissioner  or  commissioners  appointed  in  pursuance  of  the  29th  section  of  the 
said  Act  (Judicature  Act,  1873),  or  at  the  sittings  to  be  held  in  Middlesex  or 
London,  and  such  question  or  issue  shall  be  tried  and  determined  accordingly '' : 
Jud.  llules.  Order  36,  rule  29. 


Official  Eeferees. 

Provisions  of  Judicature  Act,  1873. 

"  Subject  to  any  Rules  of  Court,  and  to  such  right  as  may  now  exist  to  have 
particular  cases  submitted  to  the  verdict  of  a  jury,  any  question  arising  in  any 
cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown)  before  the  High 
Court  of  Justice,  or  before  the  Court  of  Appeal,  may  be  referred  by  the  Court,  or 
by  any  divisional  Court  or  judge  before  whom  such  cause  or  matter  may  be 
pending,  for  inquiry  and  report  to  any  official  or  special  referee,  and  the  report  o( 
any  such  referee  may  be  adopted  wholly  or  partially  by  the  Court,  and  may  (it 
so  adopted)  be  enforced  as  a  judgment  by  the  Court.  The  High  Court  or  the 
Court  of  Appeal  may  also,  in  any  such  cause  or  matter  as  aforesaid  m  which  it 
may  think  it  expedient  so  to  do,  call  in  the  aid  of  one  or  more  assessors  specially 
qualified,  and  try  and  hear  such  cause  or  matter  wholly  or  partially  with  the 
assistance  of  such  assessors.  The  remuneration,  if  any,  to  be  paid  to  such 
special  referees  or  assessors  shall  be  determined  by  the  Court":  Judicature  Act, 

1873,  s.  56.  ,.      ,      ,     ^ 

In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown)  belore 
the  said  High  Court,  in  which  all  parties  interested  who  are  under  no  disability 
consent  thereto,  and  also  without  such  consent  in  any  such  cause  or  matter 

u  2 
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requiring  any  prolonaed  examination  of  docnments  or  accounts,  or  any  scientific 
local  investigation  which  cannot,  in  the  opinion  of  the  Court  or  a  judge,  con- 
veniently be  made  before  a  jury,  or  conducted  by  the  Court  through  its  other 
ordinary  oflScers,  the  Court  or  a  judge  may  at  any  time,  on  such  terms  as 
may  be  thought  proper,  order  any  question  or  issue  of  fact,  or  any  question  of 
account  arising  therein,  to  be  tried  either  before  an  official  referee,  to  be  appointed 
as  hereinafter  provided,  or  before  a  special  referee  to  be  agreed  on  betveeen  the 
parties  ;  and  any  such  special  refiTue  so  agreed  on  shall  have  the  same  powers  and 
duties,  and  proceed  in  the  same  manner,  as  an  o£6cial  referee.  All  such  trials 
before  referees  shall  be  conducted  in  such  manner  as  may  be  prescribed  by  Rules 
of  Coiirt,  and  subject  thereto  in  such  manner  as  the  Court  or  judge  ordering  the 
same  shall  direct" :  sect.  57. 

"  In  all  cases  of  any  reference  to  or  trial  by  referees  under  this  Act,  the  referees 
shall  be  deemed  to  be  officers  of  the  Court,  and  shall  have  such  authority  for  the 
purpose  of  such  reference  or  trial  as  shall  be  prescribed  by  Rules  of  Court,  or 
(subject  to  such  rules)  by  the  Court  or  judge  ordering  such  reference  or  trial ; 
and  the  report  of  any  referee  upon  any  question  of  fact  on  any  such  trial  shall 
(unless  set  aside  by  the  Court)  be  equivalent  to  the  verdict  of  a  jury  ' :  sect.  58. 

"  With  respect  to  all  such  proceedings  before  referees  and  their  reports,  the 
Court  or  such  judge  as  aforesaid  shall  have,  in  addition  to  any  other  powers,  the 
same  or  the  like  powers  as  are  given  to  any  Court  whose  jurisdiction  is  hereby 
transferred  tc  the  said  High  Court  with  respect  to  references  to  arbitration  and 
proceedings  before  arbitration,  and  their  awards  respectively,  by  the  Common  Law 
Procedure  Act,  1854  " :  sect.  59. 

DlSTEIBUTION  OF   BUSINESS. 

"  The  business  to  be  referred  to  the  official  referees  appointed  under  the 
Supreme  Court  of  Judicature  Act,  1873,  shall  be  distributed  among  such  official 
referees  in  lotation  by  the  clerks  to  the  registrars  of  the  Supreme  Court, 
Chancery  Division,  in  Uke  manner  in  all  respects  as  the  business  referred  to 
conveyancing  counsel  appointed  under  the  Act  of  the  15  &16  Vict.  c.  80, 
s.  41,  is  directed  to  be  distributed  by  the  second  of  the  Consolidated  General 
Orders  of  the  Court  of  Chancery  " :  Jud.  Rules,  Order  36,  rule  29a  (Rules  of 
Court,  June  1876). 

Official  Eefeeees— Eefeeence  in  Eotation. 

"  Where  an  order  shall  have  been  made  referring  any  business  to  the  official 
referees  in  rotation,  such  order,  or  a  duplicate  of  it,  shall  be  produced  to  the 
registrar's  clerk,  whose  duty  it  is  to  make  such  distribution  as  aforesaid ;  and 
such  clerk  shall  (except  in  the  case  provided  for  by  rule  29  and  of  this  order, 
infra)  indorse  thereon  a  note  specifying  the  name  of  the  official  referees  in 
rotation  to  whom  such  business  is  to  be  referred ;  and  the  order  so  indorsed 
shall  he  a  sufficient  authority  for  the  official  referee  to  proceed  with  the  business 
so  referred"  :  Jud.  Rules,  Order  36,  rule  29b  (Rules  of  Court,  June  1876). 

Official  Eeferees — Particular  Eeference. 

"  Tbe  two  preoedmg  rules  of  this  order  are  not  to  interfere  with  the  power  of 
the  Court,  or  of  the  judge  at  chambers,  to  direct  or  transfer  a  reference  to  any  one 
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in  particular  of  the  said  official  referees,  where  it  appears  to  the  Court  or  the 
judge  to  he  expedient,  but  every  such  referencu  or  transfer  shall  he  recorded  in 
the  manner  mentioned  in  rule  2  of  the  second  of  the  said  Consolidated  General 
Orders,  and  a  note  to  that  effect  be  indorsed  on  the  order  of  reference  or  transfer ; 
and  in  case  any  such  reference  or  transfer  shall  have  been  made  or  shall  be  made 
to  any  one  in  particular  of  the  said  referees,  then  the  clerk  in  makin>;  the 
distribution  of  the  business  according  to  such  rotation  as  aforesaid  shall  have 
regard  to  any  such  reference  or  transfer  " :  Jud.  Rules,  Order  36,  rule  29c  (Rides 
of  Court,  June  1876). 

Official  Eeferee — Place  of  Trial — Inspection. 

"  Where  any  cause  or  matter,  or  any  question  in  any  cause  or  matter,  is 
referred  to  a  referee,  he  may,  subject  to  the  order  of  the  Court  or  a,  judge,  hold 
the  trial  at  or  adjourn  it  to  any  yilace  which  he  may  deem  most  convenient,  and 
have  any  inspection  or  view,'  either  by  himself  or  with  his  assessors  (if  any)  which 
he  may  deem  expedient,  for  the  better  disixjsal  of  the  controversy  beforp  him.  He 
shall,  unless  otherwise  directed  by  the  Court  or  a  judge,  proceed  with  the  trial 
de  die  in  diem,  in  a  similar  manner  as  in  actions  tried  by  a  jury  " :  Jud.  Rules, 
Order  36,  rule  30. 

Official  Eeferee — Evidence — Trial. 

"  Subject  to  any  order  to  be  made  by  the  Court  or  judge  ordering  the  same, 
evidence  shall  be  taken  at  any  trial  before  a  referee,  and  the  attendance  of 
witnesses  may  be  enforced  by  subpoena,  and  every  such  trial  shall  be  conducted 
in  the  same  manner,  as  nearly  n«  circumstances  will  admit,  as  trials  before  a 
judge  of  the  High  Court,  but  not  so  as  to  make  the  tribunal  of  the  referee  a  public 
court  of  justice"  :  Jud.  Rules,  Order  36,  rule  31. 

Official  Eeferee,  Authority  of. 

"  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall  have  the  same 
authority  in  the  conduct  of  any  reference  or  trial  as  a  judge  of  the  High  Court 
when  presiding  at  any  trial  before  him  "  :  Jud.  Rules,  Order  36,  rule  32. 

Official  Eeferee — Commitment. 

"Nothing  in  these  rules  contained  shall  authorize  any  referee  to  comujit  any 
person  to  prison,  or  to  enforce  any  order  by  attachment  or  otherwise  " :  Jud. 
Rules,  Order  36,  rule  33. 

Official  Eeferee — Eeference  to  the  Court. 

"The  referee  may,  before  the  conclusion  of  any  trial  before  him,  or  by  his 
report  under  the  reference  made  to  him,  submit  any  question  arising  therein  for 
the  decision  of  the  Court,  or  state  any  facts  specially,  with  power  to  the  Court  to 
draw  inferences  therefrom,  and  in  any  such  case  the  order  to  be  made  on  such 
submisssion  or  statement  shall  be  entered  as  the  Court  may  direct;  and  the 
Court  shall  have  power  to  require  any  explanation  or  reasons  from  the  referee,  and 
to  remit  the  cause  or  matter,  or  any  part  thereof,  for  retrial  or  further  considera- 
tion to  the  same  or  any  other  referee" :  Jud.  Rules,  Order  36,  rule  34. 
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Evidence  Genbkallt. 
(oedee  xxxvii.) 

Mode  of  giving  Evidence. 

"In  the  absence  of  any  agreement  between  the  jjarties,  and  subject  to  these 
rules,  the  witnesses  at  the  trial  of  any  action,  or  at  any  aesessment  of  damages, 
shall  be  examined  viva  voce  and  in  open  court,  but  the  Court  or  a  judge  may  at 
any  time,  for  sufficient  reason,  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit,  or  that  the  affidavit  of  any  witness  may  be  read  at  the  hear- 
ing or  trial,  on  such  conditions  as  the  Court  or  judge  may  think  reasonable,  or 
that  any  witness  whose  attendance  in  Court  ought  for  some  sufficient  cause  to  be 
dispensed  with,  be  examined  by  interrogatories  or  otherwise  before  a  commissioner 
or  examiner :  Provided  that  where  it  appears  to  the  Court  or  judge  that  the  other 
party  lonafide  desires  the  production  of  a  witness  for  cross-examination,  and  that 
such  witness  can  be  produced,  an  order  shall  not  be  made  authorizing  the  evidence 
of  such  witness  to  be  giveu  by  affidavit " :  Jud.  Rules,  Order  37,  rule  1. 

In  a  pending  cause,  where  neither  replication  is  filed  nor  notice  of  motion  for  decree 
given  before  the  2nd  November,  1875,  the  Court  cannot,  except  by  consent,  direct 
the  evidence  to  be  taken  by  affidavit :  Patterson  v.  Wooler,  L.  B.  1  Ch.  D.  464. 

Evidence  on  Interlocutory  Application. 

"  Upon  any  motion,  petition,  or  summons,  evidence  may  be  given  by  affidavit ; 
but  the  Court  or  a  judge  may,  on  the  application  of  either  party,  order  the  attends 
ance  for  cross-examination  of  the  person  making  any  such  affidavit " :  Jud.  Rules, 
Order  37,  rule  2. 

Matter  of  Affidavit. 

'•  Affidavits  shall  be  confined  to  siich  facts  as  the  witness  is  able  of  his  own 
knowlege  to  .prove,  except  on  interlocutory  motions,  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted.  The  costs  of  every  affidavit 
which  shall  unnecessarily  set  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  extracts  from  documents^  shall  be  paid  by  the  party  filing  the  same  " : 
Jud.  Rules,  Order  37,  rule  3. 

Examination  before  Officers  of  the  Court. 

"  The  Court  or  a  judge  may,  in  a  cause  or  matter  where  it  shall  appear  neces- 
sary for  the  purposes  of  justice,  make  any  order  for  the  examination  upon  oath 
before  any  officer  of  the  Court,  or  any  other  person  or  persons,  and  at  any  place, 
of  any  witness  or  person,  and  may  order  any  deposition  so  taken  to  be  filed  in  the 
Court,  and  may  empower  any  party  to  any  such  cause  or  matter  to  give  such 
deposition  in  evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a  judge  may 
direct " :  Jud.  Rules,  Order  37,  rule  4. 

"  The  deposition  of  a  witness,  de  hene  esse,  not  taken  down  by  the  examiner  in 
his  own  handwriting  as  directed  by  15  &  16  Vict.  c.  86,  s.  32,  but  taken  down  in 
the  presence  of  the  other  parties,  and  certified  by  the  examiner  to  have  been  read  over 
to  the  witness,  has  been  ordered  to  be  filed  " :  Bolton  v.  Bolton,  L.  II.  2  Ch.  D.  217. 
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Evidence  by  Affidatit. 
(okder  xxxviii.) 

Time  for  Delivery. 

"  Within  fourteen  days  after  a  consent  for  taking  evidence  by  affidavit  as 
between  the  pit  and  the  deft  has  been  given,  or  within  such  time  as  the  parties 
may  agree  upon,  or  a  judge  in  chambers  may  allow,  the  pit  shall  file  his  afSdavits 
and  deliver  to  the  deft  or  his  solicitor  a  list  thereof " :  Jud.  Rules,  Order  38, 
rule  1. 

The  consent  under  this  rule  must  be  a  formal  consent  in  writing:  New 
Westminster  Brewery  Co.  v.  Hannah,  L.  R.  1  Ch.  D.  278. 

"  The  guardian  ad  litem  of  an  infant  deft  is  competent  to  give  the  requisite 
consent":  KnatchbiUl  v.  Fowle,  L.  R.  1  Ch.  D.  604. 

"  The  deft  within  fourteen  days  after  delivery  of  such  list,  or  within  such  time 
as  the  parties  may  agree  upon,  or  a  judge  in  chambers  may  allow,  shall  file  his 
affidavits,  and  deliver  to  the  pit,  or  his  solicitor,  a  list  thereof":  Jud.  Rules, 
Order  38,  rule  2. 

Affidavits  in  Eeply. 

"  Within  seven  days  after  the  expiration  of  the  said  fourteen  days,  or  such 
other  time  as  aforesaid,  the  pit  shall  file  his  affidavits  in  reply,  which  affidavits 
shall  be  confined  to  matters  strictly  in  reply,  and  shall  deliver  to  the  deft  or  his 
solicitor  a  list  thereof  "  :  Jud.  Rules,  Order  38,  rule  3. 

Cross-Examination  of  Deponent. 

"  When  the  evidence  is  taken  by  affidavit,  any  party  desiring  to  cross-examine 
a  deponent  who  has  made  an  affidavit  filed  on  behalf  of  the  opposite  party  may 
serve  upon  the  party  by  whom  such  affidavit  has  been  filed  a  notice  in  writing 
requiring  the  production  of  the  deponent  for  cross-examination  before  the  Court 
at  the  trial,  such  notice  to  be  served  at  any  time  before  the  expiration  of  fourteen 
days  next  after  the  end  of  the  time  allowed  for  filing  affidavits  in  reply,  or  within 
such  time  as  in  any  case  the  Court  or  a  judge  may  specially  appoint ;  and  unless 
such  deponent  is  produced  accordingly,  his  affidavit  shall  not  be  used  as  evidence 
unless  by  special  leave  of  the  Court.  The  party  producing  such  deponent  for 
cross-examination  shall  not  be  entitled  to  demand  the  expenses  thereof  in  the  first 
instance  from  the  party  requiring  such  production " :  Jud.  Rules,  Order  38, 
rule  4. 

Attendance  of  Deponent. 
"  The  party  to  whom  such  notice  as  is  mentioned  in  the  last  preceding  rule  is 
given  shall  be  entitled  to  compel  the  attendance   of  the  deponent  for  cross- 
examination  in  the  same  way  as  he  might  compel  the  attendance  of  a  witness  to 
be  examined  " :  Jud.  Rules,  Order  38,  rule  5. 

Printing — ^Notice  of  Trial. 

"  When  the  evidence  in.  any  action  is  under  this  Order  taken  by  affidavit,  such 
evidence  shall  be  printed,  and  the  notice  of  trial  shall  be  given  at  the  same  time 
or  times,  after  the  close  of  the  evidence,  as  in  other  cases  is  by  these  rules  pro- 
vided, after  the  close  of  the  pleadings  " :  Jud.  Rules,  Order  38,  rule  6. 
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Motion  for  New  Trial. 

(order   XXXIX.) 

Application,  Time  of. 

"  A  party  desirous  of  obtaining  a  new  trial  of  any  cause  tried  in  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divisions,  on  which  a  verdict  has  been 
found  by  a  jury,  or  by  a  judge  without  a  jury,  must  apply  for  the  same  to  a 
divisional  Court  by  motion  for  an  order  calling  upon  the  opposite  party  to  shew 
cause  at  the  expiration  of  eight  days  from  the  date  of  the  order,  or  so  soon  after 
as  the  case  can  be  heard,  why  a  new  trial  should  not  be  directed.  Such  motion 
shall  be  made  within  four  days  after  the  trial,  if  the  divisional  Court  is  then 
sitting,  or  within  the  first  four  days  after  the  commencement  of  the  sitting  of  the 
divisional  Court  next  after  the  trial,  or  within  such  extended  time  as  the  Court 
or  a  judge  may  allow  " :  Jud.  Rules,  Order  39,  rule  1. 

Service  op  Order. 

"  A  copy  of  such  order  shall  be  served  on  the  opposite  party  within  four  days 
from  the  time  of  the  same  being  made  " :  Jud.  Rules,  Order  39,  rule  2. 

Misdirection. 

"  A  new  trial  shall  not  be  granted  on  the  ground  of  misdirection  "or  of  the 
improper  admission  or  rejection  of  evidence,  unless  in  the  opinion  of  the  Court  to 
which  the  application  is  made  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial  of  the  action ;  and  if  it  appear  to  such  Court  that 
such  wrong  or  miscarriage  affects  part  only  of  the  matter  in  controversy,  the 
Court  may  give  final  judgment  as  to  part  thereof,  and  direct  a  new  trial  as  to  the 
other  part  only  " :  Jud.  Rules,  Order  39,  rule  3. 

New  Trial,  when  ordered. 

"  A  new  trial  may  be  ordered  on  any  question  in  an  action,  whatever  be  the 
grounds  for  the  new  trial,  without  interfering  with  the  finding  or  decision  upon 
any  other  question  " :  Jud.  Rules,  Order  39,  rule  i. 

Order  to  shew  CAnsE--STAY  of  Proceedings. 

"  An  order  to  shew  cause  shall  be  a  stay  of  proceedings  in  the  action,  unless 
the  Court  shall  order  that  it  shall  not  be  so  as  to  the  whole  or  any  part  of  the 
action  " :  Jud.  Rules,  Order  39,  rale  5. 


Motion  for  Judgment. 

(order  XL.) 

Judgment,  how  obtained. 


"  Except  where  by  the  Act  or  by  these  rules  it  is  provided  that  judgment 
may  be  obtained  in  any  other  manner,  the  judgment  of  the  Court  shall  be 
obtained  by  motion  for  judgment "  :  Jud.  Rules,  Order  40,  rule  1. 
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Judgment,  Subject  to  Leave. 

"  Where  at  the  trial  of  an  action  the  judge  or  a  referee  has  ordered  that  any 
judgment  he  entered  suhjeot  to  leave  to  move,  the  party  to  whom  leave  has  heen 
reserved  shall  set  down  the  action  on  motion  for  judgment,  and  give  notice 
thereof  to  the  other  parties  within  the  time  limited  by  the  judge  in  reserving 
leave,  or  if  no  time  has  been  limited,  within  ten  days  after  the  trial.  The  notice 
of  motion  shall  state  the  grounds  of  the  motion,  and  the  relief  sought,  and  that 
the  motion  is  pursuant  to  leave  reserved  " :  Jud.  Rules,  Order  40,  rule  2. 

Judgment  not  directed  to  be  Entered. 

"  Where  at  the  trial  of  an  action  the  judge  or  referee  abstains  from  directing 
any  judgment  to  be  entered,  the  pit  may  set  down  the  action  on  motion  for 
judgment.  If  he  does  not  so  set  down  and  give  notice  thereof  to  the  othW 
parties  within  ten  days  aftel?  titie  trial,  any  defendant  may  set  down  the  action  on 
motion  for  judgment,  and  give  notice  thereof  to  the  other  parties" :  Jud.  Rules, 
Order  40,  rule  3. 

Judgment  in  Action  before  a  Jury. 

"  Where  at  the  trial  of  an  action  before  a  jury  the  judge  has  directed  that  any 
judgment  be  entered,  any  party  may,  without  any  leave  reserved,  move  to  set 
aside  such  judgment,  and  enter  any  other  judgment,  on  the  ground  that  the 
judgment' directed  to  be  entered  is  wrong  by  reason  of  the  judge  having  caused  the 
finding  to  be  entered  wi'ongly,  with  reference  to  the  finding  of  the  jury  upon  the 
question  or  questions  aubmitttd  to  them  "  :  Jud.  Rules,  Order  40,  rule  4. 

Judgment  in  Action  without  a  Jury, 

"  Where  at  the  trial  of  an  action  the  judge  or  a  referee  has  directed  that  any 
judgment  be  entered,  any  party  may,  without  any  leave  reserved,  move  to  set 
aside  such  judgment,  and  to  enter  any  other  judgment,  on  the  ground  that  upon 
the  finding  as  entered  the  judgment  so  directed  is  wrong  " :  Jud.  Rules,  Order  40, 
rule  5. 

Motions  to  set  aside  Judgment — Time. 

"  On  every  motion  made  under  either  of  the  last  two  preceding  rules,  the  ord^r 
shall  be  an  order  to  shew  cause,  and  shall  be  returnable  in  eight  days.  The 
motions  shall  be  made  within  four  days  after  the  trial  if  the  divisional  Court  is 
then  sitting,  or  within  the  first  four  days  after  the  commencement  of  the  sitting 
of  the  divisional  Court  next  after  the  trial,  or  within  such  extended  time  as  a 
Court  or  judge  may  allow  " :  Jud.  Rules,  Order  40,  rule  6. 

Motions  fob'Judgment  after  Issues. 

"Where  issues  have  been  ordered  to  bo  tried,  or  issues  or  questions  of  fact  to 
be  determined  in  any  manner,  the  pit  may  set  down  the  action  on  motion  for 
judgment  as  soon  as  such  issues  or  questions  have  been  determined.  If  he  does 
not  so  set  it  down,  and  give  notice  thereof  to  the  other  parties  within  ten  days 
after  his  right  so  to  do  has  arisen,  then  after  the  expiiation  of  such  ten  days  any 
deft  may  set  down  the  action  on  motion  for  judgment,  and  give  notice  thereof 
to  the  other  parties":  Jud.  Rules,  Order  40,  rule  7. 
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Issues  partially  tried. 

"  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions  of  fact  to 
be  determined  in  any  manner,  and  some  only  of  such  issues  or  questions  of  fact 
have  been  tried  or  determined,  any  party  who  considers  that  the  result  of  such 
trial  or  determination  renders  the  trial  or  determination  of  the  others  of  them 
unnecessary,  or  renders  it  desirable  that  the  trial  or  determination  thereof  should 
be  postponed,  may  apply  to  the  Court  or  a  judge  for  leave  to  set  down  the  action 
on  motion  for  judgment,  without  waiting  for  such  trial  or  determination.  And 
the  Court  or  judge  may,  if  satisfied  of  the  expediency  thereof,  give  such  leave, 
upon  such  terms,  if  any,  as  shall  appear  just,  and  may  give  any  directions  which 
may,  appear  desirable  as  to  postponing  the  trial  of  the  other  questions  of  fact " : 
Jud.  Rules,  Order  40,  rale  8. 

Motion  for  Judgment,  Leave  for,  after  One  Year. 

"  No  action  shall,  except  by  leave  of  the  Court  or  a  judge,  be  set  down  on 
motion  for  judgment  after  the  expiration  of  one  year  from  the  time  when  the 
party  seeking  to  set  down  the  same  first  became  entitled  so  to  do  "  :  Jud.  Rules, 
Order  40,  rule  9. 

Motions  for  Judqment  on  New  Trial,  Orders  upon. 

''  Upon  a  motion  for  judgment,  or  for  a  new  trial,  the  Court  may,  if  satisfied 
that  it  has  before  it  all  the  materials  necessary  for  finally  determining  the  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  any  relief  sought,  give  judgment 
accordingly,  or  may,  if  it  shall  be  of  opinion  that  it  has  not  sufficient  materials 
before  it  to  enable  it  to  give  judgment,  direct  the  motion  to  stand  over  for  further 
consideration,  and  direct  such  issues  or  questions  to  be  tried  or  determined,  and 
such  accounts  and  inquiries  to  be  taken  and  made  as  it  may  think  fit" :  Jud. 
Rules,  Order  40,  rule  10. 

Admissions  of  Fact,  Orders  upon. 

"  Any  party  to  an  action  may  at  any  stage  thereof  apply  to  the  Court  or  a 
judge  for  such  order  as  he  may,  upon  any  admissions  of  fact  in  the  pleadings,  be 
entitled  to,  without  waiting  for  the  determination  of  any  other  question  between 
the  parties.  The  foregoing  rules  of  this  Order  shall  not  apply  to  such  applica- 
tions, but  any  such  application  niay  be  made  by  motion,  so  soon  as  the  right  of 
the  party  applying  to  the  relief  claimed  has  appeared  from  the  pleadings.  The 
Court  or  a  judge  may,  on  any  such  application,  give  such  relief,  subject  to  such 
tei-ms,  if  any,  as  such  Court  or  judge  may  think  fit " :  Jud.  Rules,  Order  40, 
rule  11. 

See  Turquwnd  v.  Wihon,  1  Ch.  D.  85,  ante,  p.  71 ;  Rumsey  v.  Reade,  L.  R. 
1  Ch.  D.  643 ;  Jenkins  v.  Davies,  L.  E.  1  Ch.  D.  696  ;  Bennett  v.  Moore,  1  Ch. 
D.  692 ;  Gilbert  v.  Bmith,  2  Ch.  D.  686 ;  Rolfe  v.  Madaren,  L.  R.  3  Ch.  D.  106. 

Where  an  order  is  obtained  under  this  rule  amounting  to  a  decree,  the  order 
has  been  taken  in  the  usual  form,  adding,  "  and  without  requiring  any  further 
prior  hearing  than  this  motion  of  the  said  cause,  the  further  hearing  of  the  said 
cause  is  adjourned  " :  Bennett  v.  Moore,  L.  R.  1  Ch.  D.  692 ;  Lendrum  V.  Booke, 
(M.  R.),  January  19, 1876. 
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EviDEscE  BY  Commission. 

Commisgion  to  take  the  Mddence  at  Madrid — Interrogatories  and  viva-voce 

Examination — Special  Direction. 

Let  a  commission  issue  directed  to  — ,  of  Madrid,  in  the  kingdom  of 
Spain,  gentleman,  and  — ,  of  Madrid,  aforesaid,  a  commissioner  named  by 
and  on  behalf  of  the  Pits,  and  to  — ,  of  Madrid,  in  the  said  kingdom,  a 
commissioner  named  by  and  on  behalf  of  the  Defts  for  the  examina- 
tion upon  interrogatories  and  viva  voce,  as  hereinafter  mentioned,  of 
■witnesses  on  behalf  of  the  Pits  and  Defts  respectively,  but  the  Pits 
are  not  to  be  at  liberty  to  examine  before  such  commissioners  the 
manager  of  the  Pit's  bank  or  any  other  officer  of  the  bank  who  can 
speak  to  the  date  of  the  letter  in  the  answer  of  the  Pits  to  the  Deft's 
interrogatories  mentioned.  Let  the  Pits  and  Defts  respectively  be  at 
liberty  to  examine  upon  interrogatories  and  viva  voce  upon  the  matter 
in  question  in  this  cause  or  arising  out  of  the  answers  thereto  of  such 
witnesses,  with  liberty  to  the  Pits  and  Defts  respectively  to  crossr 
examine  the  witnesses  of  the  other  party  upon  cross-interrogatories 
and  vivd  voce  on  such  matters,  or  arising  out  of  the  answers  thereto, 
and  to  re-examine  their  own  witnesses  vivd  voce  or  on  matters  arising 
out  of  such  cross-examination,  and  Let  such  additional  vivd  voce 
questions,  whether  on  examination,  cross-examination,  or  re-examina- 
tion, be  reduced  into  writing,  and  with  the  answers  thereto,  returned 
with  the  said  commission. 

Let,  within  seven  days  from  the  date  of  the  entering  of  this  Order, 
the  solicitors  of  the  Pits  deliver  to  the  solicitors  of  the  Defts  a  copy 
of  the  interrogatories  they  propose  to  administer  to  their  witnesses, 
and  let  the  solicitors  of  the  Defts  deliver  to  the  solicitors  of  the  Pits 
a  copy  of  the  interrogatories  they  propose  to  administer  to  their 
witnesses.  Let  such  respective  solicitors  *ithin  fourteen  days  from 
the  delivery  of  such  interrogatories  deliver  to  the  solicitors  of  the 
opposite  party  a  copy  of  the  cross-interrogatories  intended  to  bo 
administered  to  such  witnesses.  Let,  four  days  previously  to  the 
sending  out  of  the  said  commission,  the  solicitors  of  the  Pits  give  to  the 
solicitors  of  the  Defts  notice  in  writing  of  the  mail  or  other  conveyance 
by  which  the  said  commission  is  to  be  sent  out. . 

Let  both  the  Pits  and  Defts  be  at  liberty  to  be  represented  before 
the  said  commissioners  either  by  counsel,  solicitor,  or  agent. 

Let,  ten  days  previously  to  the  examination  of  any  witnesses  on 
behalf  of  either  party  under  the  said  commission,  notice  in  writing  under 
the  hand  of  the  commissioner  of  such  party  be  given  to  the  commissioner 
of  the  other  party,  of  the  time  and  place  of  such  intended  examination, 
and  the  names  of  the  witnesses  intended  to  be  examined,  by  delivering 
such  notice  to  such  commissioner  personally,  or  by  leaving  the  same 
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at  his  usual  place  of  abode  or  business.  And  if  such  commissioner 
neglect  to  attend  pursuant  to  such  notice,  Let  [the  commissioner  on 
■whose  behalf  such  notice  shall  have  been  given  be  at  liberty  to  pro- 
ceed with  and  take  the  examination  of  such  witnesses  ex  parte,  and 
adjourn  any  meeting  or  meetings  or  continue  the  same  de  die  in  diem 
until  all  the  witnesses  intended  to  be  examined  by  virtue  of  such 
notice  shall  have  been  examined  without  giving  any  further  or  other 
notice  of  such  subsequent  meeting  or  meetings. 

Let,  in  the  event  of  any  witnesses  other  than  the  manager  or  any 
official  of  the  Pits'  bank  on  his  or  their  examination,  cross-examination, 
or  re-examination,  producing  any  book,  document,  letter,  paper,  or 
■writing,  and  refusing  for  good  cause  to  be  stated  in  his  or  their 
deposition  to  part  with  the  original  thereof,  a  copy  thereof  or  extract 
■therefrom,  cer'tified  by  the  commissioners  or  commissioner  present  to 
be  a  true  and  correct  copy  or  extract,  be  annexed  to  the  depositions 
of  such  ■witness  or  ■witnesses,  and  be  given  in  evidence  on  the  trial  of 
this  cause  in  lieu  of  such  original  book,  document,  letter,  paper,  or 
■writing  saving  just  exceptions. 

Let  all  witnesses  to  be  examined  under  the  said  commission  be  so 
examined  on  oath,  affirmation,  or  otherwise,  in  accordance  ■with  his 
or  their  several  religions,  by  or  before  the  said  commissioners  or 
commissioner. 

Let  the  acting  commissioners  or  commissioner  appoint  a  clerk  to 
take,  ■write  down,  transcribe,  or  engross  the  depositions  of  the 
witnesses  to  be  examined  before  them  by  virtue  hereof,  and  of  the 
said  commission,  and  also  the  additional  questions,  if  any,  put  as  afore- 
said and  the  depositions  thereon,  and  Let  the  person  to  be  appointed 
before  he  be  permitted  to  act  as  such  clerk  take  an  oath  or  solemn 
affirmation,  to  be  administered  by  the  acting  commissioners  or  com- 
missioner, truly,  faithfully,  and  without  partiality  to  any  or  either  of 
the  parties  in  this  cause,  or  any  other  person,  to  take,  write  down, 
transcribe,  and  engross  in  the  English  language  the  depositions  of 
every  such  witness  so  to  be  produced  and  examined  by  the  said  acting 
commissioners  or  commissioner,  which  oath  or  affirmation  the  said 
acting  commissioners  or  commissioner  are  hereby  empowered  to 
administer  to  such  clerk  according  to  his  religion. 

Let  each  commissioner,  before  entering  on  his  duties  as  such  com- 
missioner, take  and  subscribe  the  oath  or  affirmation  annexed  to  or 
under  the  said  commission  according  to  the  foi-m  of  his  religion  j  and 
the  said  commissioner  is  to  have  full  power  and  authority  to  administer 
such  oath  to  the  other  commissioner,  or  himself  to  take  such  oath  in 
the  absence  of  any  other  commissioner. 

Let,  in  case  it  shall  happen  that  any  witnesses  shall  not  understand 
the  English  language  (the  interrogatories,  cross-interrogatories,  and  viva, 
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voce  questions,  if  any,  being  previously  translated  into  the  language 
with  which  such  witness  or  witnesses  is  or  are  conversant),  the  said 
examination,  cross-examination,  and  re-examination  of  such  witness  or 
witnesses  he  taken  in  the  English  language  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  said  commissioners 
or  commissioner,  and  to  be  previovsly  sworn  according  to  his  or  their 
several  religions  by  or  before  the  said  commissioners  or  commissioner, 
truly,  fiiithfuUy,  and  without  partiality  to  any  or  either  of  the  parties 
in  this  cause  or  any  other  person,  to  interpret  the  interrogatories, 
cross-interrogatories,  and  questions  to  be  put  to  the  said  witness  or 
witnesses  and  his  and  their  answer  thereto. 

Let  the  depositions  to  be  taken  under  and  by  virtue  of  the  said 
commission  be  subscriljpd  by  the  said  witnesses  and  by  the  com- 
missioners or  commissioner,  who  shall  have  taken  such  depositions,  and 
Let  the  said  commission,  together  with  the  said  interrogatories,  or 
cross-interrogatories,  and  depositions,  together  with  any  documents 
referred  to  therein,  or  copies  thereof  as  aforesaid,  be  sent  to  the  clerk 
of  records  and  writs  of  the  Chancery  Division  of  the  High  Court  of 
Justice,  Chancery  Lane,  London,  on  or  before  the  7th  day  of  December, 
1876,  or  such  further  or  other  day  as  may  be  ordered,  inclosed  in  a 
cover  under  the  seal  or  seals  of  the  said  commissioners  or  commissioner, 
and  Let  office  copies  thereof  be  given  or  received  in  evidence  on  the 
trial  of  this  cause,  by  and  on  behalf  of  the  said  Pit  or  Deft  respectively, 
saving  aU  just  exceptions  to  the  admissibility  of  such  evidence  without 
any  other  proof  of  the  absence  from  this  country  of  the  witness  or 
witnesses  therein  named,  than  an  affidavit  of  the  solicitor  of  the  party 
desiring  to  use  such  evidence  as  to  his  belief  of  the  absence  of  such 
witness  or  witnesses. 

Let  the  trial  of  this  action  be  stayed  until  the  return  of  the  said 
coDunission. 

Let  the  costs  of  this  order  and  of  the  commission  to  be  issued 
in  pursuance  hereof,  and  of  the  interrogatories,  cross-interrogatories, 
and  depositions  to  be  taken  thereunder,  together  with  any  documents 
or  copy  thereof  which  shall  be  exhibited  and  taken  as  aforesaid  and  office 
copies  thereof,  and  all  other  costs  incidental  thereto,  be  costs  in  the 
cause :  Bank  ofGastille  v.  Olaguivd  (M.  K.),  February  17,  1876. 

Commission  to  Chief  Justice  md  Judges  of  Swpreme  Court  at  Fort  WilUam, 

in  Bengal. 

Let  a  writ  in  the  nature  of  a  mandamus  or  commission  issue  directed 
to  the  chief  justice  and  the  other  judges  of  the  Supreme  Court  of 
Judicature,  at  Fort  William  in  Bengal  in  the  East  Indies,  commanding 
them  to  hold  a  Court  on  or  after  the  15th  November,  1876,  for  the 
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cross-examination  viva  voce  on  oath  of  W.  L.,  A.  B.  S.,  &c.,  being  respec- 
tively parties  who  have  made  and  filed  affidavits  in  this  cause  on  the 
part  of  the  Pits,  and  are  resident  in  or  near  Calcutta  aforesaid,  and 
J.  L.  F.,  who  has  made  an  affidavit  on  the  part  of  the  Defts,  and  notice 
to  cross-examine  whom  on  the  part  of  the  Defts  and  Pits  respectively 
has  been  duly  given  by  the  Pits'  and  Defts'  solicitors,  and  any  other 
witnesses  who  have  made  and  filed  affidavits  on  behalf  of  the  said  Pits, 
and  who  may  be  resident  within  the  jurisdiction  of  the  said  Supreme 
Court,  pursuant  to  the  statutes  passed  in  the  thirteenth  year  of  his 
late  majesty.  King  George  the  Third,  chap.  63,  and  the  firist  year  of 
his  late  majesty  King  William  the  Fourth,  chap.  22,  and  also  to 
take  the  re-examination  of  such  witnesses  or  any  of  them. 

Let  the  said  chief  justice  and  other  judges  of  the  said  Court  do  and 
perform  all  such  other  matters  and  things  as  are  required  and 
authorized  by  the  said  statutes. 

Let  the  said  writ,  cross-examinations  and  re-examinations,  and  other 
proceedings  taken  thereunder,  be  transmitted  under  the  seals  of  two  or 
more  of  the  justices  of  the  said  Court  to  the  clerk  of  records  and  writs 
of  the  Chancery  Division  of  the  High  Court  of  Justice,  Chancery  Lane, 
London,  and  be  permitted  to  be  read  and  given  in  evidence  at  the  trial 
of  this  cause  saving  all  just  exceptions.  I^et  the  trial  of  this  cause  be 
postponed  until  the  return  of  the  said  writ :  WiUiamson  v.  JBpirbour 
(M.  E.),  July  20,  1876. 

Gommission  to  Judges  of  Foreign  Courts — Commission  to  Mamhwrg. 

Let  a  commission  issue  directed  to  the  Court  of  Commerce  at  Ham- 
burg (in  which  commission  the  usual  clause  rendering  the  commisr 
sioner's  oath  necessary  shall  be  omitted),  for  the  pui'pose  of  examining 
upon  oath  H.  L.  and  M.  P.,  of,  &c.,  witnesses  on  the  part  of  the  Pit 
upon  interrogatories  to  be  exhibited  to  them  before  the  said  Court ; 
and  the  said  Court  is  hereby  empowered  to  perform  all  such  matters 
and  things  as  are  required  and  authorised  by  the  statute  1  \\  ill.  4, 
c.  22.  Let  the  Defts  be  at  liberty  to  deliver  cross-interrogatories  to  the 
said  witnesses  before  the  said  Court ;  and  in  case  the  Defts  shall  exhibit 
cross-interrogatories  for  the  examination  of  the  said  witnesses,  then 
Let  their  attorney  or  agent  deliver  huch  cross  interrogatories  to 
the  Pit's  agent  within  five  days  after  service  of  the  rule,  in  order  that 
such  cross-interrogatories  may  be  thereupon  and  without  delay  for- 
warded to  the  said  Court,  together  with  the  said  commission,  and  the 
Pit's  interrogatories  in  chief,  to  be  executed  puisuant  to  the  said 
statute.  Let  the  said  interrogatories,  cross-interrogatories,  and  depo- 
sitions so  taken  as  aforesaid,  be  transmitted  under  the  seal  of  the  said 
Court,  or  otherwise  as  the  said  Court  shall  deem  proper,  to  C.  S.,  clerk 
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of  the  rules  and  orders,  &o.,  and  be  permitted  to  be  read  in  evidence  on 
the  trial  of  this  cause  ;  saving  all  just  exceptions  :  Glay  r.  Stephenson, 
3  Ad.  &  Ell.  807,  811. 

Similar  Order — Commission  to  Posen. 

Let  a  commission  issue  directed  to  the  Eoyal  Prussian  Court  of 
Appeals  at  Posen,  or  one  of  the  judges  thereof,  requesting  and 
authorizing  the  said  Court,  or  one  of  the  judges  thereof,  to  take  the 
affidavits  or  affirmations  of  —  and  — ,  and  the  affidavits  or  affirmations 
of  any  other  witnesses  (if  any)  in  this  cause,  buch  oaths  or  affirmations 
to  be  in  accordance  with  the  several  religions  of  the  said  —  and  — , 
and  such  other  witnesses,  if  any,  as  aforesaid,  and  in  such  form  as  such 
Court  or  judge  may  think  fit :  DinJcens  v.  Unthanh  (V.-C.  B.),  July  29, 
1876. 

Evidence  by  Commission. 

"  It  shall  be  lawful  to  and  for  each  of  the  Courts  of  Westminster,  &o.,  and  the 
several  judges  thereof,  in  every  action  depending  in  such  Court  upon  the  appli- 
cation of  any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath  upon 
interrogatories  or  otherwise,  before  the  master  or  prothonotary  of  the  said  Court, 
or  other  person  or  persons  to  be  named  in  such  order,  of  any  witnesses  within  the 
jurisdiction  of  the  Court  where  the  action  shall  be  depending  ;  or  to  order  a  com- 
mission to  issue  for  the  examination  of  witnesses  on  oath,  at  any  place  or  places 
ont  of  such  jurisdiction,  by  interrogatories  or  otherwise,  and  by  the  same  or  any 
subsequent  act  or  orders  to  give  all  such  directions  touching  the  time,  place,  and 
manner  of  such  examination,  as  well  within  the  jurisdiction  of  the  Court  wherein 
the  action  shall  be  depending  as  without,  and  all  other  matters  and  circumstances 
connected  with  such  examinations,  as  may  appear  reasonable  and  just":  1  Will.  4, 
c.  22,  s.  4.     See  also  15  &  16  Vict.  c.  86,  s.  28. 

A  commission  has  issued  under  the  1  Will.  4,  c.  22,  into  Dublin :  Norton  v. 
Lamb,  5  Dowl.  181 ;  Norton  v.  Lord  Melbourne,  3  Bingham,  N.  C.  67  ;  Prance : 
Buchett  V.  Williams,  1  Dowl.  291 ;  9  L  J.  (Ex.)  177 ;  a  British  colony :  Sola/man 
v.  Cohen,  15  Jur.  362  (Ex.) ;  and  to  India :  Bain  v.  Be  Vetry,  3  Dowl.  516.  See 
Chitty's  Archbold,  12th  ed.  337.     See  also  Orders,  ante,  p.  107-111. 

The  afBdavit  in  support  of  the  application  should  in  general  state  the  names  of 
■the  witnesses,  and  that  they  are  out  of  the  jurisdiction :  Carhonnell  v.  JBesseU, 
5  Sim.  636  ;  Mc  Hardy  v.  Hitchcock,  11  Beav.  93 ;  17  L.  J.  (Ch.)  256 ;  Gunter  v. 
M'Tear,  1  M.  &  W.  201. 

Also  that  the  witnesses  proposed  to  be  examined  are  material  witnesses : 
Baddeley  v.  GUmore,  1  M.  &  W.  55. 

But  the  names  of  the  commissioners  need  not  be  stated  in  the  affidavit :  Kicol 
V.  Aliami,  17  L.  J.  (Q.  B.)  355. 

A  commission  may  issue  to  the  judge  of  a  foreign  Court  as  an  individual, 
although  it  appears  according  to  foreign  law  the  mode  of  examination  will  be  dif- 
ferent from  the  English  practice,  counsel  not  being  allowed  to  put  questions  to 
the  witnesses  except  through  the  judge ;  and  although  hearsay  evidence  is  there 
receivable  :  Chitty's  Archbold,  12th  ed.  339 ;  Lumley  v.  Qye,  23  L.  J.  (Q.  B.) 
112. 
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The  commission  may  also  issue  addressed  to  the  Court  itself :  Fricker  v.  Izataray, 
27  L.  J.  (Q.  B.)  239. 

A  commission  directed  to  the  judges  of  a  foreign  Court  may  issue  without  the 
usual  clause  requiring  the  commissioners  to  be  sworn  :  Clay  v.  Stephenson,  3  Ad. 
&  BIL  807;  order,  ante,  p.  110;  Pons/ord  v.  O'Connor,  5  M.  &  W.  673. 

The  words  of  a  commission  directed  to  judges  of  a  foreign  Court  should 
"authorize,"  &c.,  not  "command"  the  judge  to  examine,  &c. :  Ponsford  v. 
O'Connor,  supra  ;  Clay  v.  Stephenson,  supra.    See  Orders,  ante,  p.  110. 

Where  by  the  law  of  a  foreign  country  only  particular  persons  are  allowed  to 
administer  oaths,  the  commission  should  be  directed  to  such  persons :  Boelen  v. 
Millidew,  10  C.  B.  898 ;  20  L.  J.  (0.  P.)  172. 

By  the  same  order  which  directs  the  commission  the  Court  should  give  such 
directions  as  it  may  think  fit  as  to  time,  place,  and  manner  of  the  examination, 
and  other  matters  connected  with  it :  Sims  v.  Henderson,  11  Q.  B.  1015 ;  17 
L.  J.  (Q.  B.)  209. 


Entry  of  Judgment, 
(oedee  xli.) 

Mode  of  Entry. 


"Every  judgment  shall  be  entered  by  the  proper  officer  in  the  book  to  be  kept 
for  the  puriMse.  The  party  entering  the  judgment  shall  deliver  to  the  officer  a 
copy  of  the  whole  of  the  pleadings  in  the  action  other  than  any  petition  or 
summons ;  such  copy  shall  be  in  print,  except  such  parts  (if  any)  of  the  pleadings 
as  are  by  these  rules  permitted  to  be  written :  Provided  that  no  copy  need  be 
delivered  of  any  pleading  a  copy  of  which  has  been  delivered  on  entering  any 
previous  judgment  in  such  action.  The  forms  in  Appendix  (D)  "  to  the  Act 
"  may  oe  used,  with  such  variations  as  circumstances  may  require  " :  Jud.  Rules, 
OrdeJ:  41,  rule  1. 

Date  of  Entry. 

"  Where  any  judgment  is  pronounced  by  the  Court  or  a  judge  in  Courr,  the 
entry  of  the  judgment  shall  be  dated  as  of  tlie  day  on  which  such  judgiuei'it  is 
pronounced,  and  the  judgment  shall  take  effect  from  that  date  " :  Jul.  Rules, 
Order  41,  rule  2. 

"  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of  judgment  shall 
be  dated  as  of  the  day  on  which  the  requisite  documents  are  left  with  the  proper 
officer  for  the  purpose  of  such  entry,  and  the  judgment  shall  take  effect  from  that 
date  " :  Jud.  Rules,  Order  41,  rule  3. 

Judgment  subject  to  Affidavit. 

"  Where  under  the  Acts  or  these  rules,  or  othnrwise,  it  is  provided  tliat  any 
judgment  may  bo  entered  or  signed  upon  the  filing  of  any  affidavit  or  production 
of  aay  document,  the  officer  shall  examine  the  affidavit  or  document  produce.! 
and  if  the  same  be  regular  and  contain  all  thai  is  by  law  required,  he  shall  enter 
judgment  awiordingly  " :  Jud.  iljiles.  Order  41,  rule  4. 
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Entey  of  Judgment  pursuant  to  Order,  &c. 

"  Where  by  the  Act  or  these  rules,  or  otherwise,  any  judgment  may  be  entered 
pursuant  to  any  order  or  certitioate,  or  return  to  any  writ,  the  production  of  such 
order  or  certificate  sealed  with  the  seal  of  the  Court,  or  of  such  return,  shall  be  a 
sufficient  authority  to  the  officer  to  enter  judgment  accordingly  " :  Jud.  Rules, 
Order  41,  rule  5. 

Judgment  of  Nonsuit. 

"  Any  judgment  of  nonsuit,  unless  the  Court  or  a  judge  otherwise  directs, 
shall  have  the  same  effect  as  a  judgment  upon  the  merits  for  the  deft;  but 
in  any  case  of  mistake,  surprise,  or  accident,  any  judgment  of  nonsuit  may  be  set 
aside  on  such  terms,  as  to  payment  of  costs  and  otherwise,  as  to  the  Court  or  a 
judge  shall  seem  just " :  Jud,  Rules,  Order  41,  rule  6. 


(    H4    )  [PautI 


CHAPTER  XVI. 
ISSUES, 
Questions  of  Fact — Common  Oedek  in  Changeet. 
Let  tte  following  questions  of  fact  be  tried  before  this  Court  with 
out  a  jury  [or,  by  a  common  jury,  or,  special  jury,  of  the  county  of  - 
before  this  Court],  that  is  to  say,  &c.  [state  questions ;   and  if  day  fo 
trial  he  fixed,  add:  Let  the  day  for  such  trial  be  the  —  day  of  — .   Ad 
any  special  directions  for  production  of  leitnesses,  &c.\ — Adjourn  furthe 
consideration. — ^Liberty  to  apply. 

Questions  of  Pact — Patent — Specification — Evidence. 

Let  the  following  questions  of  fact  be  tried  before,  &c.,  by  a  specif 
jury  of  the  county  of  — :— 1.  Was  the  Pit  J.  Y.  the  true  and  first  ii 
ventor  of  the  invention  for  which  the  letters  patent  of  the  —  day  ( 
—  in  the  Pit's  bill  mentioned  were  granted  to  the  said  J.  Y  ?  2.  Wt 
the  said  invention  new  within  the  United  Kingdom  of  Great  Britai 
and  Ireland  at  the  date  of  the  said  letters  patent  ?  3.  Did  the  specil 
cation 'enrolled  in  pursuance  of  the  said  letters  patent  particular] 
describe  and  ascertain  the  nature  of  the  said  invention,  and  in  wh 
manner  the  same  was  to  be  performed.  4.  Have  the  Defts,  or  any  i 
either  of  them,  wrongfully  and  in  contravention  of  the  said  lette 
patent  used  the  said  invention  ? 

Let  the  Pit  forthwith  deliver  to  the  ^solicitors  for  the  Defts  partic 
lars  in  writing  of  the  breaches  on  which  they  intend  to  rely  on  t 
trial  of  such  questions ;  and  Let  the  Defts  within  —  days  after  cl 
livery  of  the  particulars  of  such  breaches  deliver  to  the  solicitors 
the  Pit  particulars  in  writing  of  the  objections  on  which  the  De: 
intend  to  rely  on  the  trial  of  the  same  questions.  Let  the  parties 
at  liberty  to  read  the  depositions  and  examinations  made  and  taken 
this  cause  of  such  of  the  witnesses  as  upon  the  trial  of  the  same  qui 
tions  shall  be  proved  to  be  dead  or  unable  to  attend  to  be  exam  in 
saving  all  just  exceptions.  Let  the  Pit  and  Defts  respectively  be 
liberty  to  sue  out  subpoenas  to  coinpel  the  attendance  of  such  witnes 
as  they  may  require  to  give  evidence  on  the  said  trial. — Liberty 
apply.     Young  v.  Fernie  (L,  C),  1  De  G.  J.  &  S.  353. 
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Similar  Order — Costs  of  Appeal  Motion. 

Let  the  following  questions  of  fact  be  tried  before  the  Court  witliout 
a  jury:  — 

1.  Was  J.  H.  J.  the  irne  and  first  inventor  of  the  invention  for 
which  the  letters  patent  of  the  —  day  of  —  in  the  Pit's  bill  mentioned 
were  granted  to  the  said  J.  H.  J  ?  2.  Was'  the  said  inveiition  new 
within  the  United  Kingdom  of  Great  Britain  and  Ireland  at  the  date 
of  the  said  letters  pattot  ?  3.  Did  the  specifiiafion  filed  in  pursuance 
of  the  said  letters  patent  pairticularly  describe  and  ascertain  the  nature' 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed ?  Let  the  Defts  on  or  hefore  the  —  day  of  —  deliver  to  the 
solicitors  of  the  Pit  particulars  in  writing'  of  the  ohjections  dn  which' 
the  Defts  intend  to  rely  on  the  trial  of  the  said  questions.  And  the 
Pit  undertaking  to  give  notice  of  motion  for  a  decree  on  or  hfefore  the 
1st  October,  1871,  Lei  such  motion  be  in  the  paper  of  causes  for  hear- 
ing after  trial  of  the  said  question.  Let;  the  evidence  taken  at  the 
said  trial  be  read  and  used  at  the  hearing  of  the  said  motion  for  de- 
cree as  the  parties  maydesire.  tet  the  Costs  of  the  Pit  and  Defts  of 
this  appeal  motion  be  costs  in  the  cau'se.  Arnold  v.  Bradbury  (L.  C.)', 
July  26,  1871. 

Question  of  Fact— Nuisance. 

Upon  motion  for  injunction,  &c.,  and  the  Defts  by  their  counsel 
undertaking  not  to  use  any  additional  steam  hammer  on  the  gun 
works  in  the  Pits'  bill  mehtioiied  until  the  hearing  of  their  cause  or 
further  order,  and  the  Pits  by  their  counsel  uAdertaking  to  try  the  issue 
hereinafter  directed  at  Liverpool  at  the  p'reisent  assizes,  and  both  sides' 
desiring  a  special  jury,  Let  the  fullowirig  question  of  fact  be  tried 
before  a  special  jury  of  the  county  of  — ,  that  is  to  say  : — Whether  thef 
Defts  have  worked  the  seven-ton  steam  hammer  lately  constructed  and 
fixed  by  the  Defts  on  their  premises  ah.d  works  situate,  &c.,  in  siich  a 
manner  as  to  occasion  a  nuisance  to  the  Pits.' — Consequential  direc- 
tions,    ifaden  v.  Firth,  1  H.  &  M.  573. 

QOESTION  Oi'  Fa\3T — FlEE'  Inbbbance.-  I 

Upon  motion,  &c.,  arid  this  Court  being  desirous  of  having  the  fol- 
lowing questions  decided  by  a  jury,  that  is  to  say : — 1.  Whether  the 
fire  mentioned  in  the  26th  paragraph  of  the  Pit's  re-amended  bill 
happened  hy  accident.  2.  Whether  the  statement  or  statutory  decla- 
ration on  the  part  of  the  Pit  delivered  to  the  Defts,  the  London  and 
Lancashire  Fire  Insurance  Company,  on  the  —  day  of  — ,  and  in  the' 
19th  paragraph  of  the  answer  of  the  said  Defts  firstly  get  forth  was  a 
false  statement  within  the  meaning  of  the  13th  condition  of  the  policy 

I  2' 
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of  insurance  dated  the  —  day  of  —  mentioned  in  the  6th  paragraph 
of  the  Pit's  re-amended  bill  of  complaint.  3.  Whether  the  statement 
or  statutory  declaration  on  the  part  of  the  Pit  delivered  to  the  Defts 
the  London  and  Lancashire  Fire  Insurance  Company  on  the  said  16th 
of  January,  1867,  and  in  the  said  19th  paragraph  of  the  answer  of 
the  said  last-named  Defts  secondly  set  forth,  was  a  false  statement 
within  the  meaning  of  the  13th  condition  of  the  policy  of  insurance 
dated  the  —  day  of  —  mentioned  in  the  9th  paragraph  of  the  Pit's 
re-amended  bill  of  complaint.  4.  Whether  the  particular  and  de- 
tailed account  marked  A.  referred  to  in  the  19th  and  20th  paragraphs 
of  the  Pit's  re-amended  bill,  and  therein  stated  to  have  been  delivered 
by  the  Pit  to  the  said  Defts,  the  London  and  Lancashire  Fire  In- 
surance Company,  on  the  20th  December,  1866,  was  a  false  statement 
within  the  meaning  of  the  said  13th  condition  of  the  said  policy  of 
insurance  dated  17th  April,  1866.  5.  Whether  the  Defts  J.  D.  W. 
and  W.  W.  in  the  Pit's  bill  named,  and  the  Pit,  or  some  or  one  of 
them,  were  or  was  guilty  of  fraud  in  respect  of  the  said  statement 
and  claim  in  respect  of  a  policy  of  insurance  dated  2nd  July,  1866, 
within  the  meaning  of  the  said  13th  condition  of  the  said  policy. 
6.  Whether  the  Deft  J.  D.  W.  and  the  Pit,  or  one  of  them,  were  or 
was  guilty  of  fraud  in  respect  of  the  said  statement  and  claims  in 
respect  of  the  said  policy  of  insurance  dated  17th  April,  1866,  within 
the  meaning  of  the  13th  condition  of  the  said  policy.  7.  Whether 
W.  W.  was  guilty  of  fraud  in  respect  of  the  matters  in  the  last 
issue  mentioned  within  the  meaning  of  the  said  13th  condition  of  the 
said  last-named  policy.  8.  Whether  the  transfer  in  the  11th  para- 
graph of  the  Pit's  re-amended  bill  alleged  to  have  been  made  by  the 
Deft  J.  D.  W.  to  the  Pit,  and  mentioned  to  bear  date  the  —  day  of  — , 
and  also  the  transfer  in  the  12th  paragraph  of  the  Pit's  re-amended 
bill  alleged  to  have  been  made  by  the  said  W.  W.  to  the  Pit,  and  men- 
tioned to  bear  date  the  1st  day  of  September,  1866,  were  respectively 
fictitious  and  collusive.  Let  for  that  purpose  a  writ  of  summons  be 
sued  out  of  Her  Majesty's  Court  of  Exchequer  of  Pleas  by  the  London 
and  Lancashire  Fire  Insurance  Company  as  Pits  against  the  said 
M.  A.  D.  Tatton,  and  the  said  Hodges  Distillery  Company,  Limited, 
and  the  said  J.  D.  W.  as  Defts,  pursuant  to  the  provisions  of  the  Act 
8  &  9  Vict.  c.  109.  Let  the  parties  proceed  to  trial  under  the  said 
writ  of  summons  in  the  said  Court  of  Exchequer  of  Pleas,  in  the 
county  of  Middlesex,  in  the  first  sittings  of  Easter  Term,  or  such  other 
time  as  the  Lord  Chief  Baron  of  the  Court  shall  think  fit  to  appoint. 
— Iiiberty  to  apply.  Tatton  v.  London  and  LcmcasUre  Insurance  Co., 
W.  N.  (1868),  50. 
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Question  of  Fact — Devisavit  vel  non— Special  Jury. 

This  Coiirt  being  desirous  of  having  the  following  question  of  fact 
decided  by  a  jury,  that  is  to  say: — Whether  the  paper  writing  dated, 
&c.,  in  the  pleadings  mentioned,  purporting  to  be  the  will  of  — ,  &o., 
is  or  is  not  the  last  will  and  testament  of  the  said  — ,  Let  for  the  pur- 
pose of  trying  such  question  a  writ  of  summons  be  sued  out,  &c.,  by 
the  Pits  against  the  Deft  J.  E.  T.  C.  and  M.  his  .wife.  .  And  Let  the 
parties  proceed  to  trial  under  the  said  writ  of  summons  at  the  next 
assizes  to  be  holden  in  and  for  the  county  of  — ,  or  such  other  time  as 
the  Lord  Chief  Justice  of  that  Court  shall  appoint,  before  a  special 
jury.  And  in  case  a  sufficient  number  of  special  jurymen  shall  not 
attend,  either  side  is  to  be  at  liberty  to  pray  a  tales,  but  such  trial  is 
not  to  be  had  with  less  than  eight  special  jurymen,  unless  by  consent. 
And  in  case  the  said  jury  shall  find  any  special  matter,  the  same  is  to 
be  indorsed  on  the  postea.  The  Deft  T.  T.  by  his  counsel  disclaiming 
all  interest,  &c.,  bill  dismissed  as  against  him  with  costs,  to  be  taxed 
and  paid,  &c. — Further  consideration  adjourned  until  after  the  said 
trial. — Liberty  to  apply.     Boyse  v.  Colclough,  cited  1  Kay,  75. 

Issue  as  to  Validity  of  Bond. 

Let  the  Pit  and  Deft  proceed  to  a  trial  at  the  next  assizes  to  be 
holden  for  the  county  of  — ,  or  such  other  time  as  the  judges  of  those 
assizes  shall  appoint,  upon  the  following  question,  namely : — 1.  Whether 
the  bond  and  warrant  of  attorney  dated,  &c.,  were  fraudulently 
obtained  from  the  Pit  by  means  of  false  representations  or  improper 
concealment  on  the  part  of  — ,  the  four  obligors  in  the  bond,  or  any  or 
either  of  them.  And  the  Pit  here  is  to  be  Pit  at  law,  and  the  Defts 
J.  M.  and  E.  M.  are  to  be  Defts  at  law.  Let  a  writ  of  summons  be  sued 
out  to  try  the  said  issue.  Parker  v.  Morrell,  as  varied  on  appeal, 
2  Ph.  453. 

Issue  as  to  Eight  of  Way. 

Let  the  following  questions  of  fact  be  tried  before  a  special  jury  of 
the  county  of  Cambridge,  at  the  ensuing  assizes  to  be  holden  for  the 
said  county  between  the  Defts,  The  Local  Board  for  the  District  of 
Bishops  Stortford  as  Pits  and  the  present  Pits  E.  S.  and  T.  J.  S.  as 
Defts,  namely : — 

1.  Whether  there  is  any,  and,  if  any,  what  public  footpath  between 
the  points  A.  and  B.  in  the  plan  marked,  &c.,  over  the  Pits'  closes  in  the 
parish  of  Bishops  Stortford  and  numbered,  &c,,  in  the  parish  tithe 
map. 

2.  Whether  there  is  any  and  what  public  footpath  in  the  direction 
of  the  red  dotted  line  on  the  plan  marked,  &c.,  from,  &c. — Injunction 
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restraining,  &c.). — Liberty  to  apply  to  dissolve  the  injunction'  after 
verdict  upon  the  trial  of  the  said  issues.  Sheet  v.  IfOcal  Board  for 
Bishops  Stortford  (M.  E.),  July  7,  1876, 

Note. — 'Phis  Order  so  far  as  relates  to  the  trial  of  issues  at  the  assiisps  was  sub- 
sequently discharged.    M.  R.,  August  8,  1876. 

Veudict  indorsed  on  Postea — Agreement — Jury  ^trMMONED. 

Afterwards,  on  the  —  day  of  —  and  —  day  of  — ,  and  on  this  day 
came  the  parties  within  named  by  their  solicitors,  and  a  jury  of  the 
county  of  —  being  summoned  also  came,  and  the  jurors  named  in  the 
schedule  hereto  being  sworn  to  try  the  question  betijvepn  the  parties 
upon  their  oath  say,  "  That  the  Deft  B.  did  make  or  enter  into,  or 
give  authority  to  make  or  enter  into,  the  alleged  agreement  in  the 
pleadings  mentioned,  dated,  &c."  Beyer  v.  Tombs  (V.-O.  W.),  Jan.  1 5, 
1864. 

VERpiCT  PN  POSTEA — PATENT — No   JURY. 

Afterwards,  on  the  —  day  of  —  and  4th  June,  1869,  came  the 
parties  within  named  by  their  solicitors,  when  this  Court  finds  : — 
1.  That  the  invention,  the  sjibject  of  the  within-mentioned  letters 
patent  was,  at  the  date  of  the  said  letters  patent,  new  within  the 
United  Kingdom.  2.  That  such  invention  was  an  invention  of 
public  utility.  3.  That  such  invention  was  a  proper  subject  for  letters 
patent  to  be  granted  to  protect  it.  4.  That  the  speoificp,tion  enroUed 
pursuant  to  the  said  letters  patent  does  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the 
same  is  to  be  performed,  pursuant  to  the  proviso  in  that  behalf  in  the 
said  letters  patent  contained.  5.  That  there  has  not  been  an  infringe- 
ment of  the  said  letters  patent  by  the  Deft.  Parhes  v.  Stevens  (Y.-O.  J.), 
1869. 

Verdict  on  Postea — Tales  prayed  and  Jurt  discharged  without 
I5IVING  Verdict. 

Afterwards  on  the  —  day  of  — ,  and  tjiis  day  a^;  Lincoln's  Inn,  in 
the  county  of  Middlesex,  before  the  Vioe-Ohancellpr  — ,  came  as  well 
the  within-panaed  D^fts  by  their  solicitors,  and  a  jury  of  the  said 
county  being  summoned,  some  of  them,  that  is  to  say,  the  jurors  named 
in  the  first  p0,rt  of  the  schedule  hereto,  come  and  are  sworn  upon 
that  jury,  and  because  the  residue  of  the  jurors  of  the  same  jury 
do  not  appear,  therefore  others  of  the  bystanders  being  chosen  by  the 
sheriff  of  the  said  county  at  the  request  of  the  Pit,  and  by  command 
of  the  taid  Vice-Chancellor,  are  appointed  anew,  whose  names  are 
annexed  to  the  within -written  panel,  according  to  the  form  of  the 
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statute  in  that  case  made  and  provided,  which  said  jurors  so  appointed 
anew,  thsit  is  to  say,  the  jurors  named  in  the  second  part  of  the  said 
schedule,  being  called  likewise,  come,  who  together  with  the  said 
other  jurors  being  impanelled -and  sworn,  being  sworn  to  try  the 
matter  in  question  between  the  said  parties,  and  after  having  retired 
to  consider  their  verdict  at  twelve  o'clock  at  noon  and  returning  into 
Court  at  a  quarter  to  four  o'clock  in  the  afternoon,  and  stating  that 
they  were  not  agreed  on  their  verdict,  and  there  was  no  possibility  of 
their  doing  so,  such  jury  are  by  the  direction  of  the  said  judge,  and 
counsel  for  the  respective  parties  not  opposing,  discharged  from  giving 
any  verdict  on  the  said  questions  to  be  tried  by  them.  Davenport  v. 
J^Jison  (V.-C.  W.),  Jan.  31,  1863. 

Veedict  on  Postea  after  Oedbb  foe  New  Trial — Deft  not 
appearing. 

Afterwards  by  an  order  inade  in  this  cause  dated,  &c.,  it  was 
ordered  that  the  questions  of  fact  directed  to  be  tried  by  the  order 
made  in  this  cause  dated  the  —  day  of  — ,  should  be  again  tried  on 
the  —  day  of  —  before  this  Court  before  a  special  jury  of  the  county 
of  Middlesex;  and  by  another  order  dated  the  — day  of —  it  was 
ordered  that  the  said  question  should  be  so  tried  on  this  day ;  and  on 
this  day  accordingly  at  -^,  in  the  county  of  — ,  before,  &c.,  came  the 
Pits  by  their  counsel  (no  one  appearing  for  the  Defts),  and  a  special 
jury  of  the  said  county  of  Middlesex,  whose  names  appear  in  the  schedule 
hereto,  who  being  sworn  to  try  the  matter  in  question  between  the 
said  parties,  upon  their  oath  say  :  That,  &c. 

Order  for  New  Trial — Jury  having  been  discharged. 

Whereas  by  an  order  dated,  &c.,  it  was  ordered  that  the  following 
questions  of  fact  should  be  tried  on  tlie  —  day  — ,  before  this  Court 
before  a  special  jury  of  the  county  of  — ,  that,  is  to  say  [statement  of 
questions  of  fact].  Now  upon  motion  this  day  made  unto  this  Court 
by  counsel  for  the  Pits  it  was  alleged  that  such  trial  was  accordingly 
had  before  this  Court  and  the  said  special  jury  on  the  — -  days  of  — , 
and  in  consequence  of  the  said  jury  not  agreeing  the  said  jury  were 
discharged  by  this  Court  without  giving  any  verdict,  and  that  the 
Pits  are  desirous  that  the  same,  question  should  again  be  tried 
before  this  Court  before  a  special  jury  of  the  county  of  — ,  and  upon 
reading  the  said  order  dated,  &o.,  and  an  aflSdavit,  &o.,  this  Court  doth 
order  that  the  same  questions  of  fact  directed  to  be  tried  by  the  said 
order  dated,  &o.,  be  again  tried  on  the  —  day  of  —  before  this  Court 
before  a  special  jury  of  the  said  county  of  — .  Davenport  v.  Jephson, 
(V,-C.  W.),  March  14, 1863. 
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Order  for  New  Trial— Appeal  Motion — Evidence. 
Upon  motion  by  way  of  appeal  from  an  order  dated  16tli  December, 
1869,  and  upon  reading  an  order  dated  12th  June,  1869,  whereby  it 
was  ordered  that  the  questions  of  fact  therein  mentioned  should  be 
tried  by  a  special  jury  of  the  county  of  Middlesex  before,  &c.,  and  the 
record  for  trial  with  the  indorsement  thereon,  whereby  it  appears  that 
the  said  questions  of  fact  were  tried  as  by  the  said  order  directed,  and 
the  jury  found  for  the  Pit  on  all  the  several  questions ;  and  upon  read- 
ing the  particulars  of  breaches  delivered  by  the  Pits  pursuant  to  the 
said  order  of  the  12th  of  June,  1869,  and  the  notice  of  objections  and 
amended  notice  of  objections  respectively  delivered  by  the  Deft  pur-- 
suant  to  the  said  order,  and  such  of  the  several  specifications  and 
documents  referred  to  in  the  said  notices  of  objections  as  are  men- 
tioned in  the  schedules  hereto,  and  upon  reading  an  order  dated,  &c., 
giving  leave  to  the  Deft  to  amend  his  notice  of  objections,  and  the 
letters  of  patent,  specification,  and  disclaimer  referred  to  in  the  said 
order  ;  and  which  said  particulars  of  breaches  and  notices  of  objection 
are  respectively  identified  by  the  signature  of  the  registrar  and  filed 
in  the  report  office  of  this  said  Courtj  Let  the  order  of  the  16  th  of 
December,  1869,  be  discharged,  and  the  parties  proceed  to  a  new  trial 
of  the  said  questions  of  fact  mentioned  in  the  said  order  dated  the  1 2th 
of  June,  1869,  in  the  manner  directed  by  that  order.  Carrington  v. 
Nuttal  (V.-O.  W.),  Jan.  28,  1870. 

Judgment  after  Trial  of  Issues. 
Upon  motion  for  judgment  this  day  made  unto  this  Court  by 
counsel  for  the  Pit  in  the  presence  of  counsel  for  the  Defts  [or,  if  some 
of  the  Defts  do  not  appear :  no  one  appearing  for  the  Defts  E.  E.  and 
G.  H.,  although  they  were  duly  served  with  notice  of  trial,  as  by 
the  affidavit  of  — ,  filed  the  —  day  of,  appears],  and  the  parties 
having  on  the  —  day  of  —  proceeded  to  a  trial  of  the  questions  di- 
rected to  be  tried,  &c.,  when  this  Court  [or  — ],  found  &o.,  and  upon 
reading,  &c.,  this  Court  doth  declare,  &o.  and  this  Court  doth  order 
and  adjudge,  &c. 

Issues. 
Power  to  settle. 

"  AVhere  in  any  action  it  appears  to  a  judge  that  the  statement  of  claim  or  de- 
fence or  reply  does  not  sufficiently  define  the  issues  of  fact  iu  dispute  between  the 
parties,  he  may  direct  the  parties  to  prepare  issues,  and  such  issues  shall,  if  the 
parties  differ,  be  settled  by  the  judge  " :  Jud.  Eules,  Order  26. 

Trial  of  Issues  without  Jury. 
"  The  Court  or  a  judge  may,  if  it  shall  appear  desirable,  direct  a  trial  without  a 
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jury  of  any  question  or  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in 
any  cause  or  matter  which  previously  to  the  passing  of  the  Act  could,  without 
any  consent  of  parties,  be  tried  without  a  jury  " :  Jud.  Eules,  Order  36,  rule  26. 
See  CUrhe  v.  Cookson,  L.  R.  2  Ch.  D.  746. 

Trial  of  Issues  with  Jury. 

"  The  Court  or  a  judge  may,  if  it  shall  appear  either  before  or  at  the  trial  that 
any  issue  of  fact  can  be  more  conveniently  tried  before  a  jury,  direct  that  such 
issue  shall  be  tried  by  a  judge  with  a  jury " :  Jud.  Rules,  Order  36,  rule  27. 
See  "  Teial,"  ante,  p.  99. 

Eeceut  Practice  isr  Chancery. 

Under  the  25  &  26  Vict.  c.  42,  whenever  any  relief  or  remedy  within  the  juris- 
diction of  the  Court  of  Chancery  was  sought  io  any  cause  or  matter,  and  whether 
the  title  to  such  relief  is  or  is  not  incident  to  or  dependent  upon  a  legal  right,  every 
question  of  law  or  fact  cognizable  in  a  Court  of  Common  Law,  on  the  deter- 
mination of  which  the  title  to  such  relief  or  remedy  depends,  might  have  been 
determined  by  or  before  the  Court  of  Chancery  with  or  without  a  special  or 
common  jury  :  25  &  26  Vict.  c.  42,  s.  1. 

And  whenever  the  Court  considered  that  any  question  of  fact  might  under  the 
particular  circumstances  of  the  case  be  more  conveniently  tried  by  a  jury  at  the 
assizes,  or  at  any  sitting  in  London  or  Westminster  for  trial  of  issues  at  common 
law,  it  might  direct  an  issue  to  try  such  question ;  and  subject  to  such  general 
orders,  if  any,  as  may  be  made  in  relation  thereto,  the  former  practice  of  the  Court 
in  reference  to  the  trial  of  issues  was  to  prevail  in  reference  to  the  trial  of  any  issue 
so  directed:  25  &  26  Vict.  c.  42,  s.  2 ;  see  also  21  &  22  Vict.  27,  ss.  3,  6. 

The  party  supporting  the  affirmative  of  the  question  to  be  tried  is  usually 
directed  to  be  the  pit  in  the  issue,  but  the  Court  will  direct  any  other  party  to  he 
pit  in  law  if  the  issue  can  be  thus  more  conveniently  raised :  Dan.  5th  ed.  980 ; 
Chapman  v.  Smith,  2  Ves.  506,  616. 

Where  the  pit  declined  to  try  the  issues  directed,  an  order  was  made  giving 
liberty  to  certain  creditors  who  had  proved  their  debts  in  the  suit  to  be  substituted 
for  the  pit,  for  the  purpose  of  trying  the  issues,  upon  giving  security  for  costs ; 
Elliott  V.  Inee,  7  De  G.  M.  &  G.  475,  489,  n. 

Where  an  issue  had  been  directed  to  try  whether  a  deed  was  a  valid  deed,  and 
the  Court  had  ordered  the  deft  to  admit  on  the  trial  the  due  execution  of  the  deed 
(the  execution  having  been  proved  in  the  cause),  it  was  held  on  appeal  that  the 
direction  as  to  the  admission  was  inconsistent  with  the  form  of  issue :  Elderton 
V.  Luck,  2  Ph.  680. 

So,  too,  on  a  bill  to  restrain  the  continuance  of  a  trespass,  the  Court,  in  putting 
the  pit  to  his  action,  will  not  require  the  deft  to  admit  any  fact,  but  enters  into 
the  question  of  trespass,  unless  the  fact  be  clearly  admitted  by  the  deft :  Duke  of 
Beaufort  v.  Morris,  2  Ph.  683. 

The  common  order  for  production  of  documents  is  not  sufficient  for  the  pro- 
duction of  the  documents  at  the  trial :  Marsh  v.  Sibbald,  2  V:  &  B.  275.  The 
production  at  the  trial  must  be  specially  ordered,  and  usually  forms  part  of  the 
order  directing  the  issue :  Dan.  5th  ed.  982. 

Where  the  parties  require  a  special  jury,  it  should  be  so  stated  in  the  order  ; 
but  no  special  direction  is  required  to  enable  the  parties  to  pray  for  a  tales : 
Lovett  V.  Loveit,  2  Jur.  (N.S.)  1130. 
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The  Court  will  order  the  production  at  the  trial  of  all  documents  by  the  parties 
which  the  Court  may  think  necessary :  Dan.  5th  ed.  982.  But  an  order  will  not 
be  made  to  read  at  a  trial  of  an  issue  between  persons,  all  of  whom  were  not 
parties  to  the  record,  depositions  which  were  taken  between  persons  who  were 
parties  to  the  record  :  Johnston  v.  Todd,  3  Beav.  218. 

If  the  pit  in  the  issue  made  default  in  proceeding  to  trial  at  the  time  appointed, 
the  issue  might,  upon  the  motion  of  the  deft,  have  been  ordered  to  be  taken  pro 
amfesso  against  the  pit  in  the  issue :  Dan.  5th  ed.  983,  citing  BearUbck  v.  Tyler, 
1  Jac.  &  W.  225 ;  Powell  v.  Wood,  1  Buss.  &  My.  354  ;  Casborne  v.  Barsham, 
-5  My.  &  Cr.  113. 

Any  question  of  fact  and  any  question  as  to  the  amount  of  damages  which 
were  ordered  to  be  tried  by  a  jury  before  the  Court  itself,  or  before  the  Court 
Itself  without  a  juiy,  were  reduced  into  writing  in  such  form  as  the  Court 
directed ;  and  at  the  trial  the  jury  were  sworn  to  try  the  said  question,  and  a 
true  verdict  to  give  thereon  according  to  the  evidence:  21  &  22  Vict.  c.  27, 
ss.  4,  5. 

The  provisions  with  reference  to  the  trial  of  questions  of  fact  under  the 
21  &  22  Vict.  c.  27,  applied  to  the  determination  of  questions  of  fact  under  the 
25  &  26  Vict.  c.  42 :  see  sect.  3. 


JuEY — Common  Juky — Special  Jury — roEM  of  Oath. 
21  &  22  Vict.  c.  27 ;  26  &  26  Vict.  c.  42. 

The  jury  to  be  summoned  under  the  21  &,  22  Vict.  c.  27,  and  25  &  26  Vict. 
c.  42,  consisted  of  persons  possessing  the  qualifications,  and  were  balloted  lor 
and  called  in  like  manner  as  if  such  jury  were  a  jury  for  the  trial  of  any  cause  in 
any  of  the  Superior  Courts  :  21  &  22  Vict.  c.  27,  s.  3. 

Where  the  Court  shall  order  the  question  or  questions  to  be  tried  by  a  special 
jury,  a  direction  to  that  effect  shall  be  contained  in  the  order  directing  such  trial : 
Cons.  Ord.  41,  rule  27. 

There  is  no  appeal  from  the  order  directing  the  trial  by  aspecial  jury :  Schrub- 
sole  V.  Schneider,  12  W.  R.  359. 

Where  the  trial  is  to  take  place  by  a  common  jury  before  the  Court  itself,  the 
pit  or  such  person  as  aforesaid,  ten  days  at  least  before  the  day  fixed  for  such 
trial,  shall  obtain  on  motion  or  petition  as  of  course,  and  serve  on  the  sh.eri£f,  or  if 
he  is  interested  in  the  matter  in  question,  then  upon  the  coroner,  an  order  for 
such  sheriff  or  coroner  to  summon  a  common  jury  for  such  trial,  which  order  shall 
be  in  the  form  set  forth  in  Schedule  (N.),  No.  3,  Cons.  Ord.  41,  rule  29. 

Where  the  Court  shall  have  specially  directed  the  questions  to  be  tried  by  a 
special  jury,  the  pit  or  such  other  person  as  aforesaid  shall  ten  days  at  least 
before  the  day  fixed  for  trial  obtain  on  motion  or  petition  as  of  course,  and  serve 
on  the  sheriff  or  coroner  as  aforesaid,  and  on  the  opposite  party,  an  order  for  a 
special  jury,  which  order  shall  be  Jh  the  form  set  forth  in  Schedule  (N.)  No.  4  ; 
and  the  expense  of  such  special  jury  shall  in  the  first  instance  be  borne  and  paid 
by  the  pit  or  such  other  persons  as  aforesaid,  but  shair  afterwards  be  paid  and 
borne  as  the  Court  shall  direct :  Cons.  Ord.  41,  rule  30. 

Where  the  Court  shall  not  have  specially  directed  the  questions  to  be  tried  by 
special  jury,  either  party  may  obtain  on  motion  or  petition  of  course  an  order  for 
a  special  jury,  and  shall  serve  the  same  on  the  opposite  party  twelve  days  at  least, 
and  on  the  sheriff  or  coroner  ten  days  at  least,  before  the  day  fixed  for  trial ;  and 
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the  expense  of  such  special  jury  shall  in  the  first  instance  he  home  hy'the  party 
ohtalning  the  same ;  hut  if  the  Court  upon  such  trial  shall  he  of  opinion  that  it 
was  proper  that  such  trial  should  he  had  hy  a  special  jury,  the  Court  may 
give  such  directions  as  to  the  costs  thereof  as  it  shall  think  fit :  Cons.  Ord.  41, 
rule  31. 

Where  an  order  shall  have  heen  made  for  a  special  jury,  such  sheriil  or  coroner 
shall,  in  addition  to  tfie  special  jury,  summon  twelve  common  jurymen  forjsuch 
trial,  in  order  that  in  the  event  of  a  sufficient  numher  of  special  jurors  not  heing 
in  attendance  to  make  a  jury,  a  tales  may  be  direct^  hy  the  Court  or  prayed  for 
by  either  party :  Cons.  Ord.  41,  rule  32. 

The  order  for  any  such  common  or  special  jury  as  aforesaid  shall  be  returned  by 
such  sheriff  or  coroner  to  the  solicitor  or  person  who  shall  have  lodged  the  same, 
together  with  his  return  and  the  jury  panel ;  and  such  order  and  jury  panel  shall, 
two  days  at  least  before  the  day  of  trial,  be  left  with  the  clerk  of  records  and  writs 
to  be  annexed  to  the  record  for  trial :  Cons.  Ord.  41,  rule  33, 

Where  the  trial  shall  have  been  specially  directed  by  the  Court  to  be  by  a 
special  jury,  then  in  the  event  of  there  not  being  a  sufficient  number  of  sppcial . 
jurymen  in  attendance  to  make  such  jury,  it  shall  be  in  discretion  of  the  Court 
whether  or  not  to  have  such  jury  made  up  from  the  common  jurymen  in 
attendance :  Cons.  Order,  41,  rule  34. 

Where  a  special  jury  shall  have  heen  summoned  at  the  instance  of  either  party, 
without  the  special  direction  of  the  Court,  then  in  the  event  of  a  sufficient  number 
of  special  jurymen  not  being  in  attendance  to  make  such  jury,  the  same  shall, 
unless  the  Court  shall  otherwise  direct,  be  made  up  from  the  common  jurymen  in 
attendance,  on  the  application  of  either  party :  Cons.  Ord.  41,  rule  35. 

As  to  mode  of  nominating  and  reducing  a  special  jury,  see  Dan.  5th  ed.  951 ; 
Chitty's  Archbold,  366,  367  ;  33  &  34  Vict.  c.  77,  s.  17. 

The  jurors  shall  be  called  by  the  registrar  of  the  Court,  and  the  oath  shall  he 
administered  to  them  hy  such  registrar,  and  shall  be  in  the  form  set  forth  in  the 
Schedule  (N.)  No.  7.  The  witnesses  shall  be  called  by  the  usher  of  the  Court ; 
and  the  oath  or  declaration  (as  the  case  may  be)  shall  be  administered  by  the 
registrar  of  the  Court  to  the  witnesses,  and  shall  be  in  the  form  set  forth  in  the 
same  schedule,  Nos.  8  or  9  :  Cons.  Ord.  41,  rule  42. 


Form  of  Oath  to  a  Juror.  "  You  shall  well  and  truly  try  the 
question  \or,  questions]  between  the  parties,  and  a  true  verdict  give 
according  to  the  evidence.  So  help  you  God  " :  Schedule  (N.)  No.  7. 
Form  of  Oath  to  a  Witness.  "  The  evidence  you  shall  give  to  the  Court 
and  jury  \or,  the  Court,  as  the  case  may  Je]  touching  the  matters  in 
question  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
So  help  you  God:  Schedule  (N.)  No.  8.  Form  of  Oath  to  Witness 
having  conscientious  Objection  to  take  an  Oath  :  "  I  (A.  B.)  do  solemnly, 
sincerely,  and  truly  affirm  and  declare  that  the  taking  of  any  oath  is, 
according  to  my  religious  belief,  unlawful.  And  I  do  also  solemnlj' 
and  truly  affirm  and  declare  that  the  evidence  I  shall  give  to  the  Court 
and  jury  [or,  the  Court,  as  the  case  may  6e]  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth :"  Schedule  (N.)  No.  9.  Form  of 
Oath  to  he  taken  hy  the  Usher  of  the  Court,  on  Jury  retiring  to  consider 
their  Verdict :  "  You  shall  well  and  truly  keep  this  jury  in  some  private 
and  convenient  place,  without  meat,  drink,  or  fire, (candle  light  excepted). 
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You  shall  not  suffer  any  person  to  speak  to  them,  neither  shall  you 
speak  to  them  yourself,  without  leave  of  the  Court,  except  to  ask  them 
if  they  are  agreed  on  their  verdict " :  Schedule  (N.)  No.  10. 

As  to  persons  exempted  from  serving  on  juries,  the  qualification  of  jurors  and 
special  jurors,  and  as  to  challenges,  see  Dan.  5th  ed.  958. 


Verdict. 

When  the  jury  return  to  their  box  their  names  are  called  over  by  the  registrar, 
and  the  questions  put :  1.  "  Gentlemen  of  the  jury,  are  you  agreed  upon  your 
verdict  ?  "  2.  "  How  do  you  find  ?  " 

"  The  verdict  or  finding  of  the  jury,  or  of  the  Court,  as  the  case  may  be,  shall 
be  indorsed  by  the  registrar  on  the  record  for  trial,  and  signed  by  him,  and  then 
returned  to  the  office  of  the  clerks  of  records  and  writs  to  be  filed,  and  if  the  trial 
shall  have  been  by  a  jury,  then  with  the  jury  panel  and  the  names  of  the  jurors 
indorsed  thereon"  :  Cons.  Ord.  41,  rule  45. 

Order  for  View  by  Jury. 

Upon  tlie  application,  &o.  It  is  ordered  that  the  sheriff  of  —  do 
cause  the  place  in  question  to  be  shewn  to  six  or  more  of  the  jury  [or 
if  a  seeded  jury,  say  :  six  or  more  of  the  first  twelve  jurors]  summoned 
and  impanelled  to  try  the  question  [or,  questions]  between  the  said 
parties,  or  as  many  more  of  such  jurors  as  he  shall  think  fit,  in  order 
tha^  ihey  may  take  a  view  of  the  place  in  question  on  the  ■ —  day  of — 
ne:^t,  at — o'clock  in  the  forenoon  of  the  same  day  ;  and  that  the  said 
jurors  do  meet  at  the  house  of  S.  P.,  known  by  the  name  or  sign  of 
— ,  at  — ,  in  the  county  of  — ,  and  then  and  there  be  refreshed  at  the 
pqual  charge  of  the  said  parties ;  and  that  S.  P.,  on  the  part  of  the  Pit 
[o?-,  petitioner],  and  S.  D.,  on  the  part  of  the  Deft  [or,  respondent],  do 
shew  the  place  in  question  to  those  jurors  ;  but  that  no  evidence  be 
then  and  there  given  to  the  said  jurors.  And  it  is  ordered  that  the 
sheriff  of  —  do  return  the  names  of  such  of  the  said  jurors  as  shall 
yiew  the  said  place  to  the  registrar  in  the  Court  of  Chancery,  for  the 
purpose  of  their  being  called  as  jurymen  upon  the  trial  of  the  said 
question  [or,  questions].  And  it  is  ordered  that  the  Pit  [or.  Deft,  or, 
petitioner,  or,  respondent],  his  solicitor  or  agent,  do  deposit  in  the 
jiands  of  the  under-sheriff  of  the  said  county  the  sum  of  £ —  for  pay- 
pient  of  the  expenses  of  the  same  view,  pursuant  to  the  general  order 
pf  Court  in  that  behalf  made ;  and  that  if  such  sum  shall  be  more 
than  sufficient  to  pay  the  expenses  of  the  said  view,  the  surplus  be 
forthwith  returned  to  the  Pit's  [or,  Deft's,  or,  petitioner's  or,  respon- 
dent's] solicitor ;  and  if  such  sum  shall  not  be  sufficient  to  pay  such 
expenses,  the  deficiency  be  paid  forthwith  by  such  solicitor  to  the  said 
under-sheriff ;  the  Pit  [or.  Deft,  or,  petitioner,  or,  respondent]  by  his 
solicitor  consenting  that  in  case  no  view  shall  be  had,  or  if  a  view 
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shall  be  had  by  any  of  the  said  jurors,  whether  they  shall  happen  to  be 
six,  or  any  particular  number  of  the  jurors  who  shall  be  mutually  con- 
sented to,  yet  the  said  trial  shall  proceed,  and  no  objection  shall  be 
made  on  account  thereof.     Cons.  Ord.  4,  Schedule  (N.)  No.  5. 

Either  party  shall  he  at  liberty  to  apply  by  summons  to  a  judge  at  chambers 
for  a  view  by  the  jury  summoned  for  any  trial ;  and  on  the  hearing  of  such  sum- 
mons each  party  shall  name  a  shower  for  such  view ;  and  any  order  to  be  made 
on  such  application  shall  be  in  the  form  set  forth  in  Schedule  (N.)  No.  5 :  Cons. 
Ord.  4. 

The  summons  for  a  view  and  the  order  to  be  made  thereon  shall  state  the  place 
at  Tvhich  the  view  is  to  be  made,  and  the  distance  thereof  from  the  office  of  the 
under-sheriff.  And  the  sum  to  he  deposited  in  the  hands  of  the  under-sheriff  shall 
he  £10  in  case  of  a  common  jury  and  £16  in  case  of  a  special  jury,  if  such  distance 
shall  not  exceed  five  miles,  and  £15  in  case  of  a  common  jury,  and  £21  in  case  of 
a  special  jury,  if  it  shall  be  above  five  miles  ;  and  if  such  sum  shall  be  more  than 
sufficient  to  pay  such  expenses,  the  deficiency  shall  forthwith  be  paid  by  Such 
solicitor  or  party  to  the  under-sheriff:  Cons.  Ord.  41,  rule  37. 

For  scale  of  payments  to  be  made  by  the  under-sheriff,  see  rule  37. 

The  mode  and  practice  of  proceeding  to  nominate  and  reduce  a  special  jury,  and 
the  proceedings  after  any  order  for  a  view  shall  have  been  made,  shall  be  the  same 
in  all  respects  as  are  now  or  for  the  time  being  shall  be  in  force  in  the  superior 
Courts  of  Common  Law  when  a  special  jury  is  ordered  to  be  struck  or  a  view  is  to 
be  had,  or  as  near  thereto  as  the  practice  of  this  Court  will  admit :  Cons.  Ord.  41, 
rule  38. 

Motion  foe  Jxidgment  after  Issues  teied. 

"  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions  of  fact  to  be 
determined  in  any  manner,  the  pit  may  set  down  the  action  on  motion  for  judg- 
ment as  soon  as  such  issues  or  questions  have  been  determined.  If  he  does  not  so 
set  it  down,  and  give  notice  thereof  to  the  other  parties  within  ten  days  after  his 
right  so  to  do  has  arisen,  then  after  the  expiration  of  such  ten  days  any  deft  may 
set  down  the  action  on  motion  for  judgment,  and  give  notice  thereof  to  the  other 
parties"  :  Jud.  Eules,  Order  40,  rule  7 ;  ante,  p.  105. 

Trial  of  Issues  postponed. 

"  Where  issueshave  been  ordered  to  be  tried,  or  issues  or  questions  of  fact  tb  be 
determined  in  any  manner,  and  some  only  of  such  issues  or  questions  of  fact  haive 
been  tried  or  determined,  any  party  who  considers  that  the  result  6f  such  trial  or 
determination  renders  the  trial  or  determination  of  the  others  of  them  unnetes- 
sary,  or  renders  it  desirable  that  the  trial  or  determination  thereof  should  be 
postponed,  may  apply  to  the  Court  or  a  judge  for  leave  to  set  down  the  action  bb 
motion  for  judgment  without  waiting  for  such  trial  or  determination.  And  the 
Court  or  judge  may,  if  satisfied  of  the  expediency  thereof,  give  such  leave,  upon 
such  terms,  if  any,  as  shall  appear  just,  and  inay  give  any  directions  which  may- 
appear  desirable  as  to  postponing  the  tridl  o(f  the  other  questions  of  fact " :  Jud. 
Rules,  Order  40,  rule  8  ;  ante,  p.  lOB. 
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CHAPTER  XVII. 
CHANGES  OF  INTEEEST. 

(OEDEE   L.) 

Effect  of  Marriage,  Death,  Bankruptcy,  Assignment. 

"  An  action  shall  not  become  abated  by  reason  of  the  marriage,  death,  or  bank- 
ruptcy of  any  of  the  parties,  if  the  cause  of  action  survive  or  continue,  and  shall 
not  become  defective  by  the  assignment,  creation,  or  devolution  of  any  estate  or 
title  pendente  lite :  "  Jud.  Eules,  Order  50,  rule  1. 

Eecent  Peactice  in  Chancbkt. 

Under  the  ibrmer  practice,  if  by  any  means  the  interest  of  a  party  in  the 
matters  in  litigation  became  vested  in  another,  'the  proceedings  were  rendered 
defective  in  proportion  as  the  interest  affected  the  suit :  Lord  Eed.  55. 

And  if  any  of  the  parties,  pits  or  defts,  died,  or  if  a  female  pit  married, 
regularly  the  suit  abated ;  but  with  respect  to  an  abatement  by  the  death  of  the 
parties,  it  must  have  been  by  the  death  of  such  as  were  so  far  material  parties  and 
concerned  in  interest  as  to  make  it  necessary  to  have  their  representatives  before 
the  Court :  Eq.  0.  Ab.  1 ;  see  also  Fallowes  v.  Williamson,  11  Ves.  312. 

If  the  whole  interest  of  a  party  dying  survived  to  another  party  to  the  suit,  so 
that  no  claim  could  be  made  by  or  against  the  representatives  of  the  party  dying, 
the  protteedings  did  not  abate :  Parry  v.  Oeeson,  3  Ch.  Eep.  40  ;  Lord  Eed.  59. 

Nor  did  the  death  of  a  co-pit  cause  abatement  in  those  eiises  where  it  was  per- 
mitted to  one  or  more  persons  belonging  to  a  class,  as  creditors,  next  of  kin,  &c., 
to  file  a  bill  on  behalf  of  tbeinselves  and  the  rest  of  the  claSs :  Leigh  v.  Thomas, 
2  Ves.  312. 

Nor  where  the  suit  had  been  instituted  by  a  residuary  legatee  or  next  of  kin, 
or  by  one"  of  several  ces^MJs  jMe^rMS*  for  administration  under  the  provisions  of 
the  15  &  16  Vict.  c.  86,  s.  42  :  Hinde  v.  Morton,  2  H.  &  M.  368  ;  13  W.  B.  401. 

But  although  the  death  of  one  of  several  creditors  suing  jointly  on  behalf  of 
their  cla'ss  did  not  abate  the  stfit,  yet  where  creditors  joined  in  filin''  a  bill  in 
respect  of  their  several  demands,  and  not  on  behalf  of  all  tte  othir  creditors,  the 
death  (jf  the  co-pit  caused  an  abatement :  Boddy  v.  Kint,  1  Mef.  364. 

And  if  the  other  co-pits  -^ere  not  creditors  in  the  same  ca'pacity  as  the  de- 
ceased co-pit  they  could  only  prosecute  the  suit  so  far  as  their  interest  was 
concerned:  Burney  v.  Morgan,  1  Sim.  &  Stu.  361. 

In  consequence  of  a/ewfi  coverte's  incapacity  to  sue,  the  marriage  of  a  female 
pit  caused  under  the  iormet  practice  an  abatement  of  the  suit. 

But  if  the  married  woman  was  a  deft  no  abatement  was  eaused  by  the  mar- 
riage, and  the  husband  and  wife  were  merely  named  in  the  future  proceedings : 
Abergavenny  v.  Abergavenny,  1.  Eq.  C.  Ab.  1. 
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If  upon  the  death  of  the  husband  of  a  female  pit  suing  in  her  right  the  widow 
did  not  proceed  in  the  cause,  the  suit  was  considered  as  abated,  and  she  was  not 
liable  to  costs,  nor  bound  by  the  former  proceedings :  Lord  Bed.  59. 

But  if  she  thought  proper  to  proceed  in  the  suit  she  might  have  done  so  without 
revivor :  Goppin  v.  Coppin,  2  P.  Wms.  496. 

If  a  female  pit  majfied  pending  a  suit,  and  afterwards  before  revivor  her 
husband  died,  no  order  of  revivor  was  necessary ;  but  the  subsequent  steps  must 
have  been  in  his  name  and  with  the  description  acquired  by  marriage :  1  Ves. 
182. 

The  death  of  a  deft  only  abated  the  suit  so  far  as  his  own  interest  was 
concerned,  and  it  was  sufficient  to  revive  the  suit  against  such  of  the  executors  as 
proved  the  will :  Strickland  v.  Strichland,  12  Sim.  463 ;  Finch  v.  Lord  Winchel- 
sea,  1  Eq.  0.  Ab.  2. 

Bankruptcy  of  a  pit  rendered  a  suit  defective  under  the  former  practice :  Ban- 
dall  V.  Mumford,  18  Ves.  424,  427  ;  3  Beav.  294  ;  Tennant  v.  Storer,  7.  Jur. 
526. 

The  bankruptcy  of  a  deft  caused  a  defect  in  the  suit  qiioadWs  own  interests, 
and  his  assignees  are  necessary  parties,  if  those  interests  are  to  be  bound  by  the 
proceedings  :  see  Fussell  v.  Elwin,  7  Hare,  29  ;  Lewin  v.  Allen,,  8  W.  R.  603. 

Where  a  deft  became  bankrupt  he  was  still  entitled  to  move  for  the  dismissal 
of  a  bill  filed  auainst  him  if  the  pit  neglected  to  prosecute  the  suit ;  and  it  was  no 
answer  to  the  motion  that  the  rights  had  become  vested  in  his  assignees  :  Mon- 
teith  v.  Taylor,  9  Ves.  615  ;  and  the  bill  would  have  been  dismissed  with  costs  : 
Blackmore  v.  Smith,  1  Mac.  cfe  G.  80. 

Motions  to  discharge  process  of  contempt  issued  pending  an  abatement  might 
have  been  made  under  the  former  practice  although  the  suit  was  abated,  and  may 
still  be  made  notwithstanding  the  death  of  parties  to  the  aiction. 

And  if  an  order  had  been  obtained,  although  irregularly,  during  an  abatement, 
it  was  not  considered  as  a  nullity,  and  an  application  might  have  been  made  not- 
withstanding the  abatement  to  discharge  the  order  :  Boddy  v.  Kent,  1  Mer.  361. 

Where  process  of  contempt  had  been  issued  and  a  deft  was  in  custody  upon  it, 
and  afterwards  the  suit  abated,  the  deft  was  not  thereby  entitled,  under  the 
former  practice,  to  his  discharge  out  of  custody. 

And  an  injunction  was  not  absolutely  dissolved  by  an  abatement.  But  the 
deft  must,  if  he  wished  to  get  rid  of  the  injunction,  have  moved  that  the  pit 
should  revive  within  a  limited  time,  or  that  the  injunction  be  dissolved :  Ohdwick 
V.  Dimes,  3  Beav.  292 ;  Lee  v.  Lee,  8  Hare,  622. 

But  whore  a  perpetual  injunction  had  been  granted,  it  was  not  necessary  upon 
an  abatement  to  revive  merely  to  keep  on  foot  the  injunction  :  Teomans  v.  Hel- 
vington,  Dick.  351. 

A  commission  to  examine  witnesses  abroad  was  not  affected  by  an  abatement, 
provided  that  neither  the  commissioners  nor  witnesses  had  received  notice  of  the 
abatement :  Sinclair  v.  James,  1  Dick.  277. 

The  death  of  a  deft  prevented  those  proceedings  only  by  which  the  interest  of 
the  deceased  deft  might  be  affected :  Finch  v.  Lord  Winchelsea,  1  Eq.  C.  Ab.  2. 

Where  the  rights  of  parties  had  been  ascertained,  orders  mi^ht  be  made  direct- 
ing payment  of  funds  in  Court  to  the  persons  entitled,  notwithstanding  the  deaths 
of  pits  or  defts :  Jones  v.  Williams^  1  C.  P.  Coop.  488. 

So,  too,  where  funds  have  been  carried  to  a  separate  account  in  the  cause : 
Roundell  v.  Currier,  6  Ves.  250. 

And  where  the  income  of  a  fund  in  Court  had  been  directed  to  be  paid  to  a 
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tenant  for  life  tinder  an  order  of  the  Court,  which  has  reserved  to  the  remainder- 
men liberty  to  apply  on  the  death  of  the  tenant  for  life,  the  fund  might  be  dealt 
with  without  revivor :  White,  78. 

Where  the  application  was  to  deal  with  funds  standing  to  the  general  credit  of 
a  cause  without  revivor,  it  must  have  been  shewn  to  the  Court  that  the  general 
purposes  of  the  suit  had  been  satisfied,  and  proof  giVen  of  the  title  of  the 
claimant. 

Orders  may  be  made,  notwithstanding  the  death  of  parties,  for  the  delivery  up 
of  deeds  and  writings  brought  into  Court ;  or  a  reference  made  for  inquiry  to 
whom  they  belong :  1  Ves.  185.  And  orders  for  the  conduct  of  the  action : 
Cook  V.  Bolton,  5  Buss.  282.  So,  too,  orders  have  been  made,  notwithstanding 
an  abatement,  to  enrol  a  decree  nunc  pro  tunc :  Buckingham  v.  Sheffield,  Amb. 
586. 

The  death  of  a  party  after  the  hearing  but  before  judgment  does  not  prevent 
judgment  nor  drawing  up  the  order  :  Davies  v.  Davies,  9  Ves.  461 ;  OolUnson  v. 
Lister,  20  Beav.  555  ;  Belsham  v.  Percival,  8  Hare,  157  ;  Boudcaultv.  Delafield, 
1  H.  &  M.  597 ;  9  Jur.  (N.S.)  1282. 

Nor  where  the  pit  in  a  suit  dies  between  the  presentalion  of  an  appeal  and  the 
hearing :  Chadwick  v.  Chadwick,  L.  B.  8  Ch.  926. 

And  where  various  proceedings  have  been  taken  in  ignorance  of  the  death 
of  a  party,  the  Court  has  affirmed  them  without  revivor :  Houston  v.  Briscoe, 
7  W.  E.  394. 

But  where  the  revivor  was  after  a  decree  to  account,  it  was  barrable  by  the 
Statute  of  Limitations :  EoUingshead's  Case,  1  P.  Wms.  743. 

Upon  the  death  or  removal  of  an  assignee  (pit)  no  abatement  was  caused,  but 
upon  the  suggestion  of  such  death  or  removal  the  Court  allowed  the  name  of  the 
surviving  or  new  assignee  to  be  substituted :  12  &  13  Vict.  c.  106,  s.  157. 

Suits  instituted  by  or  against  a  banking  company  in  the  name  of  the  public 
registered  officer,  might,  in  case  of  his  decease,  resignation,  or  removal,  have  been 
continued  by  or  against  any  other  public  officer  of  the  company  for  the  time 
being :  7  Geo.  4,  c.  46,  s.  9. 

Suits  by  or  against  the  Solicitor  to  the  Treasury,  as  nominee  of  the  Crown, 
Vere  not  to  abate  by  his  decease,  resignation,  or  removal,  but  might  have  been 
bontinued  by  or  against  his  successor  :  15  &  16  Vict.  c.  3. 

Suits  by  or  against  industrial  and  provident  societies  did  not  abate,  nor  become 
defective  by  the  death  or  change  of  the  officer  to  sue  or  be  sued,  or  by  a  change 
in  the  members  of  the  society. 

If  a  party  to  a  suit  became  outlawed,  it  immediately  ceased  so  far  as  he  was 
concerned.  But  outlawry  in  an  action  at  law  did  not  disqualify  the  party  out- 
lawed from  suing  in  equity  for  relief  from  his  liability  at  law.  Nor  was  outlawry 
in  an  executor  or  next  friend  any  disqualification,  because  they  did  not  claim  in 
their  own  right :  White,  68 ;  Gilb.  For.  Bom. 

The  outlawry  of  a  pit  was  no  bar  to  the  motion  of  a  deft  to  dismiss  the  suit  for 
want  of  prosecution  :  Joh.  630. 

Where  a  plea  of  outlawry  had  been  put  in  to  the  bill,  and  the  outlawry  was 
afterwards  reversed,  either  an  order  of  revivor  or  an  order  to  proceed  was  neces- 
sary:  Hunter  Y.  Ayre,  26  Beav.  15. 

But  where  a  pit  became  outlawed,  and  no  plea  of  the  outlawry  was  on  the 
fecord,  whether,  upon  the  outlawry  becoming  reversed,  an  order  to  proceed  was 
heoessary,  guoere :  White,  69. 
As  one  of  the  consequences  of  an  attainder  for  treason  or  felony  is  Incapacity  to 


Ch.  XVII.]  CHANGES  OF  INTEREST.  129 

maintain  a  suit  in  any  Court  of  justice,  upon  this  event  happening  to  a  pit  the 
suit,  it  was  said,  wholly  ceased  as  to  him  :  White,  70. 

A  pit  upon  his  attainder  being  reversed  becomes  entitled  to  continue  his  suit, 
and  the  necessity  of  an  order  to  continue  the  proceedings  will  probably  depend, 
as  in  case  of  outlawry,  on  whether  there  is  a  plea  of  attainder. 

For  a  personal  demand,  an  alien  born,  provided  he  be  not  an  alien  enemy,  may 
sue  in  these  Courts :  Eawkifenseat  v.  Barker,  1  Atk.  51. 

As  an  alien  enemy  not  resident  in  this  country,  or  resident  here  without  the 
permission  of  Government,  cannot  institute  any  suit  in  this  country  until  both 
nations  are  at  peace  (Co.  Litt.  1296),  a  pit  may  in  the  course  of  a  suit  be  inca- 
pacitated from  further  proceeding' with  it,  and  the  alienage  may  cause  a  suspen- 
sion of  the  proceedings. 

But  many  of  the  disabilities  which  formerly  existed  id  respect  to  aliens  have 
been  removed :  see  7  &  8  Vict.  c.  66. 

In  the  event  of  »  war  breaking  out  between  the  country  of  the  pit  (an  alien)  and 
this  country  after  the  commencement  of  the  suit,  it  seems  that,  as  in  the  case  of 
outlawry^  the  proceedings  may  become  suspended  by  oJ)eration  of  law  as  soon  as 
the  disability  attaches.  An  order  to  proceed  in  thfe  action  might  be  required 
when  the  disability 'is  removed. 

The  Rigbfi  to  an  Oeder  to  carut  on  Pboceedings. 

"  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of  estate  by  opera- 
tion of  law,  of  any  party  to  an  action,  the  Court  or  a  judge  may,  if  it  be  deemed 
necessary  for  the  complete  settlement  of  all  the  questions  involved  in  the  action, 
order  that  the  husband,  personal  representative,  trustee,  ot  other  successor  in 
interest,  if  any,  of  such  party  be  made  a  party  to  the  action,  or  be  served  with 
notice  thereof  in  such  manner  and  form  "  as  may  be  prescribed  by  Rules  of 
Court,  "  and  on  such  terms  as  the  Court  or  judge  shall  think  just,  and  shall  make 
such  order  for  the  disposal  of  the  aetiom  as  may  be  just":  Jud.  Rules,  Order  50, 
rule  2. 

"  In  case  of  an  assignment,  creation,  or  devolution  of  any  estate  or  ii^e  pendente 
lite,  the  action  may  be  continued  by  or  against  the  person  to  or  upon  whom  such 
estate  or  title  has  come  or  devolved  " :  Jud.  Rules,  Order  50,  rule  3. 

"  Where,  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other  event 
occurring  after  the  commencement  of  an  action,  aind  causing  a  change  or  trans- 
mission of  interest  or  liability,  or  by  reason  of  any  person  interested  coming  into 
existence  after  the  commencement  of  the  action,  it  becomes  necessary  or  desirable 
that  any  person  not  already  a  party  to  the  action  should  be  made  a  party  thereto, 
or  that  any  person  already  a  party  thereto  should  be  made  a  party  thereto  in 
another  capacity,  an  order  that  the  proceedings  in  the  action  shall  be  carried  on 
between  the  continuing  parties  to  the  action  and  such  new  party  or  parties  may 
be  obtained  ix  parte  on  application  to  the  Court  or  a  judge,  upon  an  allegation  of 
such  change  or  transmission  of  interest  or  liability,  or  of  such  person  interested 
having  come  into  existence'':  Jud.  Rules,  Order  50,  rule  4. 

It  will  be  generally  necessary^  by  asaalogy  to  the  former  practice,  in  order  to 
entitle  a  person  to  carry  on  the  proceedings,'  that  there  should  be  some  privity 
between  him  and  the  individual  whose  death  or  assignment  has  caused  the  defect 
in  the  action. 

Where,  in  consequence  of  the  death  of  a  pit  or  deft,  a  fresh  interest  arises  in 
another  person  not  a  party  to  the  action,  and  there  is  no  such  privity,  the  15  &  16 
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Vict.  c.  86,  did  not  apply :  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  11  Jur. 
(N.S.)  363  ;  Bills  v.  Springttt,  L.  E.  5  Eq.  123. 

If  there  are  several  \^ts,  and  the  defect  is  caused  by  the  death  of  one  of  them, 
the  action  may  be  carried  on  either  by  the  surviving  pits,  or  any  of  them,  or  by 
the  person  who  succeeds  to  the  interest  of  the  deceased  pit. 

There  is  no  rule  of  priority  among  the  pits  in  moving  for  the  order :  Livesey 
V.  Livesey,  1  Euss.  &  My.  10 ;  and  no  notice  is  required  to  be  given  by  the  pit 
obtaining  the  order  to  his  co-pits,  nor  by  the  representatives  of  a  deceased  pit  to 
the  surviving  pit.     The  rule  applies  qui  prior  est  tempore  potior  est  Jure. 

The  common  order  under  the  former  practice  might  have  been  obtained  by  or 
against  the  devisees  of  a  pit :  Eyre  v.  Brett,  34  Beav.  441 ;  13  W.  E.  763  ;  Bed- 
ford V.  Bedford,  35  Beav.  342  ;  Oolyer  v.  Colyer,  L.  E.  1  Ch.  482  ;  Ohadwick  v. 
Ohadwick,  L.  E.  8  Ch.  926. 

So,  too,  by  or  against  the  assignees  of  a  pit,  in  those  cases  where  it  is  deemed 
necessary  that  an  assignee  pendente  lite  should  be  before  the  Court :  Freeman 
V.  Pennington,  3  De  G.  P.  &  J.  295  ;  Williamson  v.  Jefferys,  12  W.  E.  403  ; 
Brandon  v.  Brandon,  3  N.  E.  287  ;  Ingham  v.  Washett,  L.  E.  11  Eq.  283 ; 
Bihly  V.  Naylor,  L.  E.  17  Eq.  14. 

And  by  or  against  the  assignees  or  trustees  in  bankruptcy  of  a  pi  t :  Jackson 
V.  Biga  By.  Co.,  28  Beav.  75 ;  6  Jur.  (N.S.)  336 ;  Thomas  v.  Buxton,  L.  E. 
3  Ch.  407 ;  Simpson  v.  Batkurst,  L.  E.  5  Ch.  193. 

And  by  or  against  the  assignees  or  trustees  in  bankruptcy  of  a  deft :  Lash  v. 
Miller,  4  De  G.  M.  &  G.  841 ;  1  Jur.  (N.S.)  457 ;  Kitchin  v.  Humble,  8  Jur. 
(N.S.)  588. 

Where  the  defect  is  caused  by  the  marriage  of  a  female  pit,  the  common  order 
-might  have  been  obtained  by  the  husband  and  wife  ;  or  if  the  suit  had  been  in 
respect  of  the  wife's  separate  property,  by  the  wife  at  the  instance  of  her  next 
friend :  Trezevarit  v.  Boughton,  5  W.  R.  517 ;  Bowell  v.  Heather,  1  L.  T.  (N.S.) 
479. 

The  common. order  would  not  have  been  granted  where  the  effect  of  it  would 
be  inconsistent  with  the  frame  of  the  original  suit :  Tate  v.  Leithead,  9  Hare, 
App.  61 ;  Griffith  v.  Vanheythusen,  9  Hare,  85 ;  I/ucas  v.  Lucas,  1  Beav.  346 ; 
Lambert  v.  Hutchinson,  1  Beav.  277 ;  Fulham  v.  McCarthy,  1  H.  L.  C.  703  ; 
Bates  V.  Bates,  L.  E.  13  Eq.  138. 

A  deft  could  not  obtain  the  order  before  decree ;  at  that  period  of  the  suit  he 
must,  in  default  of  the  pit  curing  the  defect,  have  moved  that  the  pit  or  his 
representative  cure  the  defect,  and  that  in  default  the  bill  be  dismissed:  see 
Cons.  Ord.  32,  rule  4. 

But  after  decree  the  rights  of  the  parties  have  been  considered  as  ascertained, 
and  defts  stand  on  an  equal  footing  with  pits  as  regards  curing  an  abatement  or 
defect  of  suit :  Lord  Eed.  79  ;  Finch  v.  Lord  Winchelsea,  1  Eq.  C.  Ab.  2  ;  Williajnt 
V.  CooJc,  10  Ves.  406 ;  Devaynes  v.  Morris,  1  My.  &  Cr.  213,  225. 

But  a  deft  will  not  be  allowed  the  order  where  he  has  no  interest  in  the 
further  prosecution  of  the  action :  see  Eorwood  v.  Schneider,  12  Ves.  311 ; 
Doggett  v.  Eastern  Comities  By.  Co.,  L.  E.  6  Ch.  475. 

The  right  of  a  deft  to  the  order  does  not  involve  a  right  to  the  conduct  of  the 
suit ;  the  order  merely  substantiates  the  proceedings  :  see  Lord  Eed.  97 ;  Burney 
V.  Morgan,  1  S.  &  S.  358  ;  Johnson  v.  Hammersley,  24  Beav.  498. 

It  was  not  necessary  under  the  old  practice  by  bill  of  revivor  or  supplement 
that  a  deft  should  have  given  notice  to  the  pit  before  filing  such  biU  :  Devaynes 
V.  Morris,  1  My.  &  Cr.  225 ;  Lys  v.  Lee,  3  De  G.  M.  &  G.  219.     But  notice  has 
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been  held  necessary  where  a  deft  moved  under  the  15  &  IG  Vict.  c.  86  :  Nolle  v. 
Ktaw,  SOBeav.  512;  SheJford  v.  SuJcer,  L.  R.  4  Eq.  256. 

The  assignees  [or  trustees  in  bankruptcy  of  a  deft  were  entitled  to  the  order 
where  the  deft,  if  he  had  not  become  bankrupt,  might  have  obtained  it. 

A  person  who  has  been  served  with  notice  of  decree,  and  has  liberty  to  attend 
the  proceedings,  has  obtained  orders  under  the  15  &  16  Vict.  c.  86  :  Chester  v. 
Chester,  18  W.  R.  91. 

So,  too,  a  creditor  who  has  proved  his  debt  in  a  creditor's  suit :  Johnson  v. 
ffammerslty,  24  Beav.  498. 

And  the  personal  representative  of  a  deceased  pit  in  such  H.  suit  would  be 
entitled  to  the  order :  Bumey  v.  Morgan,  1  S.  &  S.  358. 

And  in  a  general  administration  suit,  a  creditor  who  has  proved  a  debt  upon 
the  estate  being  administered  has  obtained  the  order :  Lower  v.  Lowir,  2  De  G. 
M.  &  G.  784  ;  16  Jur.  968. 

Where  the  Court  has  appointed  a  person  to  represent  the  estate  of  a  deceased 
party,  an  order  of  revivor  under  the  15  &16  Vict.  c'.  86,  might  have  been 
obtained  by  or  against  such  representative  :  Robertson  v.  Kemhle,  W.  N.  1867, 
305  ;  Bliss  v.  Putman,  29  Bealv.  20  ;  Jtiint  Stock  Discount  Company  v.  Brpwn, 
L.  R.  8  Eq.  376. 

The  common  order  might  have  been  obtained  a;gainst  infants  who  upon  birth 
became  necessary  parties :  Fullerton  v.  Martin,  1  Drew.  238 ;  Phippen  v. 
Brown,  1  Jur.  (N.S.)  198 ;  Pickford  v.  Brown,  1  K.  &  J.  643 ;  Eyremont  v. 
Thompson,  L.  R.  4  Ch.  448. 

And  where  proceedings  had  been  taken  inadvertently  after  the  birth  of  neces- 
sary parties,  without  the  common  order  against  them,  the  order  has  been  after- 
wards made,  and  the  proceedings  taken  confirmed  :  Notley  v.  Palmer,  1  Jur.  (N.S.) 
221 ;  3  W.  R.  201 ;  JM  v.  Tiigwell,  20  Beav.  461. 

Subsequently  it  was  held  tbat  where'  proceedings  in  a  suit  had  been  taken  after 
the  birth  of  a  child  a  necessary  party,  aind  without  a  supplemental  order  obtained 
previously  to  such  proceedings,  there  was  no  jurisdiction  under  the  15  &  16  Vict. 
c.  86,  to  make  such  child  a  party  and  to  bind  him  by  those  proceedings :  Cupps 
T.  Capps,  L.  R.  4  Ch.  1  ;  Ausier  v.  Haines,  L.  R.  4  Ch.  445  ;  Scott  v.  Buncombe, 
L.  R.  9  Eq.  665.  But  see  Browne  v.  Hliggins,  W.  N.  (1875)  59  ;  Scruhy  v.  Payne, 
W.  N.  (1876)  227. 

Where  proceedings  have  been  taken  inadvertently  in  the  absence  of  necessary 
parties,  and  all  the  parties  to  the  suit  have  been  suis  juri,  the  common  order 
has  been  granted  without  prejudice  to  the  question  whether  the  new  parties  were 
bound  by  such  proceedings  :  Vibart  v.  Vihart,  L.  R.  6  Eq.  251 ;  Ingham  v.  Was- 
hett,  L.  R.  11  Eq.  283  ;  Bibby  v.  Naylor,  L.  R.  17  Eq.  14. 

The  common  order  might  have  been  obtained  by  or  against  the  committees  of  a 
lunatic  pit :  Daugar  v.  Stewart,  9  W.  R.  266  ;  Timpson  v.  London  and  North 
Western  Ry.  Co.,  11  W.  R.  558.    Or  of  a  lunatic  deft. 

And  the  proceedings  upon  a  petition  might  have  been  continued  by  the  com- 
mon order:  Re  Stagoll,  15  W.  R.  974;  Re  Youl,  L.  R.  16  Eq.  107.  Upon  a 
special  case  :  Wilson  v.  Whutely,  IJ.  &  H.  331.  And  upon  a  summons :  Redder 
v.  Redder,  5  Jur.  (N.S.)  1145. 

So  too,  they  may  now  be  carried  on  by  the  common  order  directing  the 
proceedings  to  be  continued  :  Re  Atkins'  Estate,  L.  R.  1  Ch.  D.  82. 
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Determination  of  Interest. 

Where  by  any  event  the  whole  interest  of  a  party  to  the  suit  is  entirely  deter- 
mined, and  where  no  person  can  claim  under  such  party  either  by  operation  of 
law  or  act  of  parties,  a  bill  in  the  nature  of  an  original  bUl  must  have  been  filed 
under  the  former  practice :  see  Lord  Ked.  72 ;  Attorney- Oeneral  v.  Foster,  6  Jur. 
1032.  And  such  a  defect  could  not  have  been  cured  by  an  order  under  the 
15  &  16  Vict.  c.  86 :  Wordsworth  v.  Parkins,  12  W.  R.  120 ;  Hvhertson  v. 
Goold,  L.  E.  1  Eq.  104;  Bills  v.  Springett,  L.  R.  5  Eq.  123. 

But  a  tenant  in  tail  succeeding  to  a  title  to  sue  in  equity  upon  the  death  of  a 
preceding  tenant  in  tail,  if  he  came  in  by  the  same  title  as  the  original  pit, 
might,  under  the  old  practice  by  bill,  have  been  made  a  party  by  the  common 
supplemental  bill :  Lloyd  v.  Johnes,  9  Yes.  87.  And  might  have  been  made  a  party 
by  an  order  under  the  15  &  16  Vict.  c.  86  :   Cresswell  v.  Bateman,  6  W.  E.  206. 

The  same  principle  which  applitd  to  a  suit  by  a  tenant  in  tail  applied  where 
the  suit  was  against  him  :  Lloyd  v.  Johnes,  9  Yes.  86 ;  Egremont  v.  Thompson, 
L.  R.  4  Ch.  448.  And  the  reason  assigned  for  allowing  a  remainderman  in  tail 
to  continue  a  suit  commenced  by  a  former  tenant  in  tail  was,  that  equity  con- 
sidered a  tenant  in  tail  as  sufficiently  representing  the  inheritance  for  the  purposes 
of  the  suit :  see  observations  of  Lord  Eldon  in  Lloyd  v.  Johnes,  supra. 

Where,  however,  the  estate  of  the  original  pit  was  less  than  an  estate  tail,  a 
person  coming  in  upon  a  remainder  on  the  determination  of  such  prior  estate 
could  not,  under  the  old  practice  by  bill,  continue  the  suit  by  means  of  the  com- 
mon supplemental  bill :  S.  C.    Nor  under  the  15  &  16  Vict.  c.  86. 

And  depositions  taken  in  a  cause  against  the  original  pit  having  a  less  estate 
than  an  estate  tail  could  not  have  been  read  against  a  remainderman :  S.  C. 

In  a  suit  for  specific  performance  by  a  tenant  for  life,  and  the  tenants  in  fee  in 
remainder,  upon  the  death  of  the  tenant  for  life,  the  tenant  in  tail  has  been  made 
a  party  by  an  Order  under  the  15  &  16  Vict.  c.  86  :  Williams  v.  Llanelly  By. 
Co.,  L.  R.  10  Eq.  401 ;  but  see  Wilson  v.  Wilson,  L.  R.  10  Eq.  401. 

Where  in  an  administration  suit  the  sole  pit,  a  beneficiary,  died  before  decree, 
and  the  deft,  also  a  beneficiary,  became  his  legal  personal  representative,  the  common 
order  under  the  15  &  16  Vict.  c.  86,  was  refused  :  Bates  v.  Bates,  L.  R.  13  Eq.  138. 

Where,  however,  the  deceased  party  had  been  suing  or  been  sued  in  autre 
droit,  e.g.  by  a  person  in  his  representative  character  as  executor  or  administrator, 
upon  his  death  or  other  determination  of  his  interest,  the  administrator  de  hmis 
wm  could  have  continued  the  original  proceedings  by  an  order  under  the  15  &  16 
Vict.  0.  86. 

So,  too,  where  a  person  had  acted  as  executor  under  a  mistake,  and  the  true 
executor  succeeds  to  him  in  the  administration  :  Qough  v.  Latonch,  2  Moll;  406. 

Where  an  ecclesiastical  person  or  corporation  sole  suing  or  being  sued  in 
respect  of  his  preferment  dies,  the  succeeding  bishop,  rector,  or  other  corporation 
sole,  is  the  person  by  or  against  whom  the  action  may  be  continued. 

But  where  the  action  is  by  a  corporation  sole  having  a  personal  interest,  it  can  be 
continued  so  far  as  it  affects  such  personal  interest  by  the  personal  representative. 

Order  for  Leave  to  carry  on  Proceedings. 
Generai,  Form. 
Upon  motion,  &c.,  by  counsel  for  — ,  and  it  being  alleged  [state 
the  event  which  renders  the  order  necessary  or  desirable'],  and  that  it  has 
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become  necessary  [m;  desirable]  that  —  should  be  made  a  party  to 
this  action,  Let  the  further  proceedings  in  this  action  be  carried  on 
by,  &o.,  against,  &c. 

The  orders  under  the  15  &  16  Vict.  c.  86,  were  drawn  by  the  registrar,  in  most 
cases  as  of  course,  without  being  mentioned  to  the  Court :  Bonfil  v.  Purchase, 
16  Jur.  965.     But  the  briefs  entered  by  the  registrar  in  Court :  S.  C. 

Wherever  there  were  special  circumstances,  the  order  was  mentioned  to  the 
Court:  Phippen  v.  Brown,  1  Jur.  (N.S.)  698  ;  Qooddall  v.  Skeeratt,  1  S.  &  Gr. 
App.  7. 

The  allegations  need  not  have  been  proved :  Gordon  v.  Jesson,  16  Beav.  440 ; 
Martin  v.  HaMow,  9  Hare,  App.  52.  But  they  must  have  shewn  a  title  to  the 
order  :  Griffith  v.  Ricketts,  3  Hare,  476. 

Where,  under  the  former  practice,  the  person  entitled  to  the  right  of  revivor 
availed  himself  of  it,  he  was  entitled  to  revive  the  suit,  either  wholly  or  partially, 
either  as  to  the  real  or  personal  estate  of  the  deceased  person  :  Ferries  v.  Cherry, 
1  Eq.  C.  Ab.  4 ;  Lord  Bed.  4th  ed.  80. 

But  although  a  suit  might  have  been  revived  as  to  part  of  the  matter  in  htiga- 
tion,  it  could  not  be  revived  as  to  part  of  the  proceedings.  A  revivor  could  not 
be  made  to  operate  from  a  pai'ticular  period  of  the  cause:  Gilb.  For.  Bom.  174. 

A  suit  might  have  been  revived  as  often  as  the  interest  in  the  matters  in 
question  requires  :  Attorney-General  v.  Barkham,  Hard.  201. 

Where  any  cause  became  abated  after  the  same  was  set  down  to  be  heard,  the 
soUcitors  to  the  pit  certified  the  fact  to  the  registrar,  who  caused  an  entry  thereof 
to  be  made  in  the  cause  book  :  Cons.  Ord.  21,  rule  7. 

Where  any  cause  shall  have  been  standing  for  one  year  in  the  cause  book 
marked  as  "  abated  "  or  standing  over,  generally  such  cause  shall  at  the  expiration 
of  the  year  be  struck  out  of  the  cause  book  :  Cons.  Ord.  21,  rule  8. 


Death  of  Sole  Plt — Application  of  Personal  Eepresentative  o& 

Heir-at-law. 

Upon  motion,  &c.,  by  counsel  for  A.  B.,  the  legal  personal  represen- 
tative [or,  heir-at-law]  of  the  deceased  Pit,  and  it  being  alleged,  &c.. 
Let  the  further  proceedings  in  this  action  be  carried  on  against  the 
Deft.  See  under  former  practice,  Flockton  v.  Slee,  7  W.  E.  393  ;  Fane 
V.  Bichards,  11  W.  E.  524. 

Where  in  administration  suit  by  tenant  for  life,  the  sole  pit  died,  and  his  exe- 
cutor died  without  proving,  the  Court  has  made  an  order,  upon  the  application  of 
a  deft,  reviving  the  proceedings  against  the  other  deft  without  any  representative 
of  the  pit,  but  without  prejudice  to  any  application  of  the  personal  representative 
to  intervene :  Eayward  v.  Pile,  L.  E.  7  Ch.  634. 

Where  a  sole  pit  died  after  his  petition  for  re-hearing  was  before  the  Court  of 
Appeal,  the  proceedings  were  allowed  to  be  revived  on  an  original  motion  before 
the  Court  of  Appeal :  Chadwick  v.  Chadwick,  L.  E.  8  Ch.  926. 

And  where  the  devise  of  real  estate  made  in  the  will  of  a  sole  pit  was  alleged 
to  be  disputed,  the  order  was  made  without  prejudice  to  the  right  of  the  deft  to 
apply  to  discharge  the  order :  S.  C. 
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Dkath  of  Sole  Deft — Application  of  Plt. 

Upon  motion,  &e.,  and  it  being  alleged,  &c..  Let  the  further  pro- 
ceedings in  this  action  be  carried  on  against  C.  D.  and  E.  P.,  as  the 
legal  personal  representatives  of  the  deceased  Deft  A.  [or,  against  G., 
as  the  heir-at-law  of  the  deceased  Deft  A.J. 

Death  of  a  Plt — Application  of  other  Plts. 

Upon  motion,  &c.,  Let  the  further  proceedings  in  this  action  be 
carried  on  by,  &c.,  against  C,  as  the  legal  personal  representative  [or, 
heir-at-law]  of  the  deceased  Pit  B. 

Any  one  of  the  surviving  pits  may  obtain  this  order.  Under  the  former 
practice,  pits  who  did  not  join  in  the  motion  would  have  Vieen  made  defts  to  the 
revived  suit,  as  well  as  the  defts  in  the  original  cause :  Fallowes  v.  Williamson, 
11  Ves.  306. 

Where  a  co-pit  died,  and  it  was  alleged  that  her  estate  was  insolvent,  and  that 
she  had  no  further  interest  in  the  suit,  an  order  has  been  made  under  the  15  &  16 
Viot.  c.  86,  without  making  her  representatives  parties.  But  an  allegation  of  the 
insolvency  of  her  estate  was  directed  to  be  inserted  in  the  ord^r:  I.eycester  v. 
Leycester,  5  New  Kep.  183  ;  11  L.  T.  442.     ^ 

Birth  of  Party  interested — Application  of  Pi.ts. 

Upon  motion,  &c.,  and  it  being  alleged,  &o.,  Let  the  further  pro- 
ceedings in  this  action  be  carried  on  against  the  said  — . 

Death  of  a  Deft — Application  of  Plts. 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  Let  the  further  pro- 
ceedings in  this  action  be  carried  on  against  C,  as  the  ]egnl  personal 
representative  of  the  deceased  Deft  B.  [or,  against  C,  as  the  heir-at- 
law  of  the  deceased  Deft  B.]. 

Where  a  deft  djes  leaving  several  executors,  it  is  sufficient  to  carry  on  the 
further  proceedings  against  such  of  the  executors  as  prove  the  will :  Strickland  v. 
StricMand,  12  Sim.  463. 

The  common  order  under  the  15  &  16  Vict.  c.  86,  has  been  made  against  an 
executor  who  proved  the  will  subsequently  to  the  institution  of  the  suit :  Saldane 
V.  EcJiford,  14  W.  E,  306, 

Where,  under  the  former  practice,  the  pit,  upon  the  death  of  a  deft,  proceeded 
by  amendment  against  the  executors,  the  amended  bill  was  ordered  to  be  taken  off 
the  file:   Webh  v.  Wardle,  5  New  Eep.  426 ;  DraJce  v.  Symes,  2  De  G.  F.  &  G.  81. 

Death  of  a  D:^ft— Order  again!-t  a  Co-Plt  as  Eepresentativk. 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  Let  the  further  pro- 
ceedings in  this  action  be  carried  on  against  A.,  as  the  legal  personal 
representative  [or,  heir]  of  the  deceased  Deft  B. 
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Where  the  interests  of  a  pit  in  his  representative  character  were  not  coniiicting 
with  the  interests  of  his  co-pits,  an  order  to  this  effect  was  made  under  the  former 
practice  :  Foster  v.  Bonner,  33  L.  J.  (N.S.)  Ch.  384. 

But  where  those  interests  became  conflicting,  the  order  was  refused  both  under  the 
old  practice  by  bill  and  the  recent  practice  under  the  15  &  16  Vict  c.  86 :  see  Tate 
y.  Leitkead,  9  Hare,  App.  61 ;  and  observations  of  Lord  Justice  Turner  in  Griffith 
V.  Vanheythusen,  9  Hare,  85 ;  Lucas  v.  Lucas,  1  Beav.  346  ;  Lambert  v.  Hutchin- 
son, Ibid.  277  ;  Fulman  v.  McCarthy,  1  H.  L.  C.  703. 

Where  the  sole  pit  in  an  administration  suit  became  the  representative  of  the 
sole  deft,  an  order  was  made  against  beneficiaries  served  with  the  decree,  and  who 
had  liberty  to  attend:  Pedder  v.  Pedder,  5  Jur.  (N.S.)  1145  ;  8  W.  E.  15. 

Death  of  a  Plt — Application  of  a  Deft — after  Decree. 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  and  that  the  surviving 
Pits  have  neglected  to  carry  o\i  the  proceedings  iu  this  action,  Let  the 
further  proceedings  in  this  action  be  carried  on  by  the  Deft  A.  against 
B.,  as  the  legal  personal  representative  of  the  deceased  Pit  C.  [or, 
against  B.,  as  the  heir-at-law  of  the  deceased  Pit  0.]. 

The  deft  applying  for  the  order  must  have  some  interest  in  the  further  prosecu- 
tion of  the  proceedings :  Eornwood  v.  Schneider,  12  Ves.  311. 

The  order  which  makes  a  fresh  party  to  the  suit  at  the  instance  of  a  deft  does 
not  prejudice  the  pit's  right  to  the  conduct  of  the  proceedings. 

Order  against  Eepresentatives  of  a  Deceased  Accounting  Party — 
Account  of  Assets. 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  Let  the  further  proceed- 
ings in  this  action  be  carried  on  against  B.,  as  the  legal  personal 
representative  of  the  deceased  Deft  A.  Let  what,  on  taking  the 
accounts  directed  by  the  decree  dated,  &c.,  may  be  found  due  from  the 
estate  of  the  said  Deft  A.  be  ansvsrered  by  the  said  B.  out  of  the  assets 
of  the  said  A.,  and  if  the  said  B.  shall  not  admit  assets  for  that 
purpose,  Let  an  account  be  taken  of  the  estate  of  the  said  A.  come  to 
the  hands  of  the  said  B.,  or  to  any  person  or  persons  by  his  order  or 
for  his  use.  Edwards  v.  Bailey,  19  Beav.  457  ;  CartwrigU  v.  Shepherd, 
20  Beav.  122. 

Similar  Order  against  the  Representative  of  a  Deceased  Plt. 

Let  the  further  proceedings  in  this  action  be  carried  on  by  the  sur- 
viving Pit  R.  P.,  against  W.  P.,  the  legal  personal  representative  of 
the  deceased  Pit  H.  P.  And  the  said  W.  P.  by  his  counsel  admitting 
assets  of  his  testator.  Let  what,  on  taking  the  accounts  directed  by  tine 
decree,  shall  appear  to  have  been  received  by  the  deceased  Pit  H.  P. 
be  answered  by  the  same  W.  P.  out  of  the  assets  of  the  Scii(  H.  P. 
Plumhe  V.  Field,  Reg.  Lib.  27  B.  1865. 
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Where  the  representatives  of  a  deceased  pit,  who  was  an  accounting  party, 
admit  assets  of  their  testator,  they  usually  appear  on  the  motion :  Plumbe  v. 
Fidd,  Order,  supra. 

But  the  rule  by  which  upon  a  motion  under  the  Act  an  executor  is  to  admit 
assets,  and  in  default  to  come  to  an  account  of  his  testator's  estate,  does  not  apply 
to  suits  for  specific  performance :  Oollard  v.  Boe,  1  Giff.  311 ;  5  Jur.  (N.S.) 
1242. 

Maheiages  op  Pemale  Plts, 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  Let  the  further  proceed- 
ings in  this  action  he  carried  on  by,  &c.,  against  A.  and  B.,  his  wife  [or, 
if  husband  and  wife,  or  wife  and  next  friend,  join  in  {he  motion  :  Let  the 
further  proceedings  in  this  ao^iio^  be  carried  on  by,  &c.,  against  the 
Defts]. 

A  female  pit  who  has  married  pannot  during  coverture  continue  the  suit  alone, 
except  where  the  husband  is  civiliter  mortuus,  or  where  the  wife  is  judicially 
separated  from  the  husband,  or  has  obtained  a  protection  order. 

Where  the  wife  takes  no  separate  interest  in  the  subject-matter  of  the  suit,  she 
and  her  husband,  or  the  trustees  of  his  settlepaent  (if  necessary  parties),  usually 
concur  with  the  other  pits  in  applying  for  the  pommon  order. 

Where  a  female  pit  marries  pud  pontinues  the  suit  by  her  npxt  friend,  the 
consent  of  her  next  friend  should  either  be  eptered  fis  evidence  in  the  order  or 
filed  with  the  clerk  of  records  and  writs,  and  the  fiUng  noted  upon  the  order. 

Where  the  married  woman  sues  by  her  next  friend,  her  husband  might  under 
the  former  practice  be  joined  as  a  corplt :  Meddowcroft  v.  Campbell,  13  Beav. 
184 ;  Platel  v.  Cradock,  1  0.  P.  Coop.  496 ;  Smith  v.  Etches,  9  Jur.  (N.S.)  1228  ; 
Beardmore  v.  Gregory,  13  W.  B.  675 ;  11  Jur.  363. 

But  it  has  been  more  usual  to  make  the  husband  a  deft :  Eichards  v.  Millet, 
9  Jur.  (N.  S.)  1066  ;  Hope  v.  Fox,  7  Jur.  (N.S.)  186  ;  9  W.  E.  360 ;  White  v. 
Cohen,  1  Drew.  312. 

Marriage  of  a  Female  Vm — Settlement. 

Upon  motion,  &c.,  and  it  being  alleged,  &c.,  Let  the  further  proceed- 
ings in  the  action  be  carried  on  by,  &c.,  against  F.  and  G.  as  the  trustees 
of  the  settlement  dated,  &c.  [or,  if  trustees  join  in  the  motion:  Let  the 
further  proceedings  in  this  action  be  carried  on  by,  &c.,  against  the 
Defts]. 

Where,  upon  the  marriage  of  a  female  pit,  her  interest  in  the  suit  becomes 
vested  in  the  trustees  of  her  settlement,  they  have  nsually  been  made  parties  by 
the  same  order  which  cured  the  abatement :  Atkinson  v.  Parker,  2  De  G.  M.  & 
G.  221. 

Death  of  Husband  in  Lifetime  of  the  Wife. 

Where  the  husband  of  a  female  deft  is  suing  in  her  right,  his  death  under  the 
former  practice  abated  the  suit,  if  the  widow  did  not  proceed ;  but  if  she  did  bo 
procee4,  she  might  have  done  so  without  revivor. 
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Death  of  Wife  in  Lifetime  of  the  Husband. 

A  different  rule  with  respect  to  the  right  to  continue  a  suit  instituted  by  a 
husband  and  wife  prevailed  when  the  wife  died  in  the  lifetime  of  her  husband 
from  that  which  is  acted  upon  when  the  husband  dies  in  the  lifetime  of  his  wife. 

As  the  husband  upon  the  death  of  his  wife  did  not  become  entitled  to  her 
choses  in  action  by  survivorship,  an  abatement  of  the  suit  took  place,  and  to 
entitle  the  husband  to  continue  the  suit,  he  must  in  most  cases  have  become  her 
personal  representative  by  taking  out  administration  to  her  effects. 

But  if  any  act  has  been  done  the  effect  of  which  would  have  been  to  deprive 
the  wife,  in  case  she  had  outlived  her  husband,  of  his  right  by  survivorship,  and 
to  vest  the  property  in  her  husband  absolutely,  the  husband  might,  it  was  said, 
have  continued  the  suit  in  his  individual  character,  without  taking  out  adminis- 
tration to  his  wife :  Dan.  5th  ed.  114  ;  Lighthourne  v.  Eolyday,  2  Eq.  Cas.  Ab.  9 ; 
Nash  V.  Nash,  2  Mad.  133. 

Assignments  or  Devises  of  Interest. 

Upon  motion,  &c.,  and  it  being  alleged,  &o..  Let  the  farther  pro- 
ceedings in  this  action  be  carried  on  against  B.,  the  assignee  [or,  de- ' 
visee]  of  the  Pit  A.  [or.  Deft  B.].  If  the  assignee  or  devisee  moves :  Let 
the  further  proceedings  in  this  action  be  carried  on  by,  &c.,  against 
the  Defts.  If  a  Deft  moves  after  decree :  Let  the  further  proceedings 
in  this  action  be  canied  on  by,  &c.,  against  B.,  the  assignee  or  devisee 
of  the  Pit  A.  [or.  Deft  B.]. 

The  common  order  under  the  15  &  16  Vict.  c.  86,  might,  as  stated  supra, 
have  been  obtained  by  or  against  the  assignees  of  pits  or  defts,  and  by  or  against 
the  devisees  of  real  estate  of  the  pits  or  defts. 

Where  there  is  an  allegation  that  the  assignment  or  devise  is  disputed,  the 
order  has  been  made  without  prejudice  to  the  right  of  the  deft  to  apply  to  dis- 
charge it :  Chadwick  v.  Chadwick,  L.  E.  8  Oh,  926. 

Bankruptcy  of  a  Plt  oe  Deft. 

Upon  motion,  &o.,  and  it  being  alleged,  &c.,  Let  the  further  pro- 
ceedings in  this  action  be  carried  on  against  B.,  the  trustee  [or, 
assignee]  of  the  estate  and  effects  of  the  bankrupt  Pit  A.  [or, 
Deft  B.]. 

The  assignees  or  trustees  in  bankruptcy  of  a  pit  or  deft  might,  as  stated  supra, 
p.  130,  have  been  made  parties  by  the  common  order. 

Upon  a  covenant  by  a  pit  to  assign  his  property  in  such  a  manner  as  certain 
inspectors  should  appoint,  the  inspectors  were  made  parties  by  the  common  order  : 
Croskey  v.  European  Steam  Shipping  Co.,  W.  N.  (1866)  23,  70. 

But  where  the  bankruptcy  was  that  of  a  sole  pit,  a  deft  was  refused  the  order  : 
Maw  V.  Pearson,  12  W.  R.  701 ;  Boucicault  v.  Delafield,  10  Jur.  (N.S.)  1063  ; 
12  W.  R.  1025  ;  13  W.  E.  64. 

A  bankrupt  pit  or  deft  may  again  be  made  a  party  where  in  the  course  of 
the  proceedings  the  bankruptcy  is  annulled  :  Mostyn  v.  Emmanuel,  5  New  Eep. 
464. 
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If  an  executor  or  administrator  liecomes  bankrupt,  the  property  of  the  testator 
or  intestate  does  not  pass  to  his  assignees :  Williams  on  Executors,  533. 

In  like  manner,  on  the  bankruptcy  of  a  trustee,  the  trust  property  does  not 
pass  to  the  assignees ;  but  bankrupt  executors,  administrators,  and  trustees  are 
the  proper  parties  to  represent  their  several  fiduciary  interests :  Smith's  Oh.  Pr. 
7th  ed.  306  ;    Strong  v.  Strmg,  18  Beav.  408  ;  Norris  v.  Wright,  14  Beav.  291. 

But  where  such  assignees  have  received  part  of  the  estate  of  the  bankrupt,  it 
may  be  necessary  to  make  them  parties. 

SEC0KITY  FOE   CoSTS. 

Where  the  party  obtaining  an  order  of  revivor  under  the  15  &  16  Vict.  c.  86, 
was  resident  out  of  the  jurisdiction,  he  was  held  liable  to  give  security  for  costs : 
Jackson  v.  Dflvenport,  29  Beav.  212  ;  7  Jur.  (N.S.)  1224. 

Continuing  Proceedings  foe  Costs. 

Wherever  any  decree  or  order  had  been  made  for  the  payment  of  costs  in  any 
suit,  and  such  suit  afterwards  became  abated,  any  person  interested  under  such 
"decree  or  order  might  in  equity  revive  the  suit,  and  thereupon  prosecute  and 
enforce  such  decree  or  order :  33  &  34  Vict.  c.  28,  s.  19. 

The  Act  33  &  34  Vict.  c.  28,  did  not  authorize  a  revivor  for  costs  in  the  case 
of  a  death  occurring  before  the  passing  of  the  Act ;  Doggett  v.  Eastern  Counties 
By.  Co.,  L.  E.  6  Oh.  474. 

Previously  to  that  Act  there  could  have  been  no  revivor  for  costs  alone  :  Gilb. 
For.  Rom.  181  ;  Askew  v.  Townsend,  2  Dick.  471 ;  Robertson  v.  Souiltgate,  7  Hare, 
109 ;  Jupp  V.  Oeering,  5  Mad.  375 ;  Andrews  v.  Lochwood,  10  Jur,  277 ;  11  Jur. 
967. 

But  there  were  exceptions  to  this  rule  in  the  following  cases : — 1.  Where  the 
costs  had  been  taxed  {Lowten  v.  Mayor  of  Colchester,  2  Mer.  113 ;  Tucker  v. 
Wilkins,  7  Sim.  349).  2.  Where  the  costs  have  been  directed  to  be  paid  out  of 
the  estate  or  a  particular  fund  (Jenour^.  Jenour,  lOVes.  562  ;  Blower  v.  Morrets, 
3  Atk.  579;  Kemp  v.  Mackrell,  2  Ves.  579  ;  Malins  v.  Qreenway,  7  Hare,  391). 
3.  Where  something  in  the  decree  remained  to  be  executed  besides  the  payment 
(of  costs  (Johnson  v.  Teck,  2  Ves.  1165 ;  Morgan  v.  Scudamore,  2  Ves.  313 ; 
see  also  Bowyer  v.  Beamish,  2  J.  &  Lat.  240). 

,  The  principle  of  the  rule  that  there  could  be  no  revivor  for  costs  being  that 
the  right  to  receive  the  costs  or  the  liability  to  pay  them  died  with  the  person,  a 
BUit  might  have  been  revived  for  costs  where  the  defect  had  been  caused  by  bank- 
ruptcy :  Fa/rrall  v.  Davenport,  L.  R.  3  Bq.  473 ;  Ellison  v.  Sharp,  L;  B.  2  Oh. 
365 ;  but  see  Boucicault  v.  DelafieU,  12  W.  R.  1025 ;  10  Jur.  (N.S.)  1063 ; 
13  W.  E.  64. 

Where  an  undertaking  to  pay  costs  was  accepted  from  the  solicitors  of  a  deft 
ordered  to  pay  them,  the  undertaking  was  held  to  take  away  the  right  to  enforce 
the  order :  Doggett  v.  Eastern  Counties  By.  Co.,  L.  R.  6  Ch.  474. 

Statotes  of  Limitations. 

It  has  been  said  that  on  a  bill  in  equity  being  abated  by  death,  the  executor 
or  administrator  was  barred  by  the  Statute  of  .Limitations  if  he  did  not  revive 
within  six  years ;    but  secus  after  a  decree  to  account :    HolUngshead's  Case, 


Ch,XVII.]  changes  of  INTEL^ox.  139 

1  P.  Wms.  742.  Also  that  the  Statute  of  Limitations  did  not  begin  to  run  until 
administration  to  the  deceased  had  been  obtained:  Murray  v.  Ea&i,  India,  Co.,  5 
B.  &  Aid.  204. 

Where  the  pit  in  a  suit  instituted  for  an  account  of  rents  of  real  estate  died, 
and  a  bill  of  revivor  and  supplement  had  been  filed,  the  plea  of  the  Statute  of 
Limitations  was  overruled,  as  it  did  not  state  Ihat  six  years  had  elapsed  since  the 
representation  was  taken  out :  Perry  v.  Jenkins,  1  My.  &  Or.  118. 

It  has  also  been  held  that  the  Statute  of  Limitations  could  not  be  pleaded 
in  bar  to  a  bill  of  revivor  after  a  decree  to  account :  Earl  of  Egremont  v.  Thomp- 
son, 1  Ball  &  B.  531 ;  see  also  Hovenden  v.  Anerley,  2  Sch.  &  Lef.  636  ;  Biggins 
v.  Shaw,  2  Dr.  &  W.  356. 

No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  property  held  on  an 
express  trust,  or  in  respect  of  any  breach  of  such  trust,  shall  be  held  to  be  barred 
by  any  Statute  of  Limitation :  Judicature  Act,  1873,  s.  25,  sub-s.  2. 

Where  a  final  decree  had  been  made  for  payment  of  a  sum  of  money,  it  was 
held  that  a  revivor  could  not  be  sustained  if  not  commenced  within  twenty  years 
from  the  date  of  the  decree,  no  payment  or  acknowledgment  having  been  made 
in  the  meantime :  Dunne  v.  Boyle,  10  Ir.  Ch.  Eep.  502. 

And  a  demurrer  has  been  allowed  to  a  bill  of  revivor  where  the  suit  had  abated 
more  than  twenty  years :  Bland  v.  Davidson,  21  Beav.  312. 

Service  gf  Order — Appearance. 

"  An  order  so  obtained  shall,  unless  the  Court  or  judge  shall  otherwise  direct, 
be  served  upon  the  continuing  party  or  parties  to  the  action,  or  their  solicitors, 
and  also  upon  each  such  new  party,  unless  the  person  making  the  application  be 
himself  the  only  new  party ;  and  the  order  shall  from  the  time  of  such  service, 
subject,  nevertheless,  to  the  next  two  following  rules,  be  binding  on  the  persons 
served  therewith,  and  every  person  therewith  who  is  not  already  a  party  to  the 
action  shall  be  bound  to  enter  an  appearance  thereto  within  the  same  time  and  in 
the  same  manner  as  if  he  had  been  served  with  a  writ  of  summons":  Jud.  Rules, 
Order  50,  rule  5. 

In  a  proper  case  the  Court  will  order  substituted  service :  see  under  former 
practice,  Forster  v.  Menzies,  16  Beav.  568  ;  17  Jur.  657. 

Discharge  of  Order. 

"  Where  any  person  who  is  under  no  disability,  or  under  no  disability  other 
than  coverture,  or  being  under  any  disability  other  than  coverture,  but  having  a 
guardian  ad  litem  in  the  action,  shall  be  served  with  such  order,  such  person  may 
apply  to  the  Court  or  a  judge  to  discharge  or  vary  such  order  at  any  time  within 
twelve  days  from  the  service  thereof " :  Jud.  Rules,  Order  50,  rule  6. 

"  Where  any  person  being  under  any  disability  other  than  coverture,  and  not 
having  had  a  guardian  ad  litem  appointed  in  the  action,  is  served  with  any  such 
order,  such  person  may  apply  to  the  Court  or  a  judge  to  discharge  or  vary  such 
order  at  any  time  within  twelve  days  from  the  appointment  of  a  guardian  or  guar- 
dians ad  litem  for  such  party,  and  until  such  period  of  twelve  days  shall  have 
expired,  such  order  shall  have  no  force  or  effect  as  against  such  last-mentioned 
person  " :  Jud.  Rules,  Order  50,  rule  7. 
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CoMPDLSORY  Orders  to  prosecute  Action. 

Note. — These  compulsory  Orders  are  framed  upon  the  assumption  that  In  certain 
cases  the  practice  will  continue  in  analogy  with  the  recent  Chancery  practice. 

Death  of  Sole  Plt. 

Upon  motion,  &o.,  by  counsel  for  the  Deftg  [or,  for  the  Deft  F.],  and 
upon  hearing  counsel  for  [or,  upon  reading  an  affidavit  of  service  of 
notice  of  their  motion  on]  A.  B.  and  C.  D.,  the  legal  personal  repre- 
sentatives of  the  deceased  Pit,  Let  the  said  A.  B.  and  C.  D.,  within 
—  days  from  the  date  [or,  service]  of  this  order,  obtain  an  order 
to  carry  on  the  proceedings  in  this  action  against  the  Defts  [or,  the 
Deft  F.].  And  in  default  thereof,  Let  the  Pit's  action  stand  dismissed 
out  of  this  Court  for  want  of  prosecution  against  the  Defts  [or,  the 
Deft  F.],  without  costs,  and  without  further  order. 

Death  of  Co-Plt — Compulsory  Order. 
Upon  motion,  &c.,  by  counsel  for  the  Defts  [or,  for  the  Deft  F.],  and 
upon  hearing  counsel  for  [or,  upon  reading  an  affidavit  of  service  of 
notice  of  this  motion  on]  A.  B.  and  C.  D.,  the  surviving  Pits,  Let  the 
said  A.  B.  and  C.  D.,  within  —  days  from  the  date  [or,  service]  of 
this  order,  obtain  an  order  to  carry  on  the  proceedings  in  this  action 
against  the  Defts  [or,  the  Deft  F.].  And  in  default  thereof.  Let  the 
Pit's  action  stand  dismissed  out  of  this  Court  for  want  of  prosecution 
against  the  Defts  [or,  Deft  F.],  with  costs,  &c. 

Where  under  the  former  practice  a  suit  abated  by  the  death  of  a  sole  pit,  the 
Court,  upon  motion  of  any  deft  made  on  notice  served  on  the  legal  representative 
of  the  deceased  pit,  might  order  that  such  legal  representative  should  revive  the 
suit  within  a  limited  time  or  that  the  bill  be  dismissed :  Cons.  Ord.  32,  rule  4. 

The  dismissal  of  the  bill  in  that  case  was  without  costs  :  Pudge  v.  Pitt,  3  W. 
E.  100 ;  Bill  V.  Gaunt,  9  W.  K.  68. 

The  rule  was  applicable  to  an  abatement  or  defeat  occurring  before  decree : 
Mills  V.  Dudgeon,  1  W.  R.  514.  And  the  words  "  legal  representative  "  were 
considered  as  applying  to  the  heir,  devisee,  executor,  or  administrator,  according 
as  the  suit  related  to  real  or  personal  estate :  Price  v.  Berringtmi,  11  Beav.  90. 

.But  a  deft  was  not  entitled  to  the  brder  after  the  decree :  Mills  v.  Dudgeon, 
1  W.  R.  514,  overruling  Price  v.  Berrington,  11  Beav.  90;  Oldfidd  v.  Odbhitt, 
20  Beav.  563. 

Upon  the  death  of  a  co-pit  any  deft  might  have  moved  under  the  former  prac- 
tice that  the  surviving  pits  should  revive  within  a  limited  time :  Adamson  v. 
Hall,  1  S.  &  S.  249;  and  in  default  that  the  bill  be  dismissed  with  costs: 
S.  C. ;  Chichester  v.  Hunter,  3  Beav.  491 ;  Holcomhe  v.  Trotter,  9  Jur.  174 ; 
Hinde  v.  Morton,  13  AV.  E.  401. 

Nor  was  it  any  answer  that  there  was  no  legal  representative  of  the  deceased 
pit;:  Sauer  v.  Deaven,  16  Beav.  30. 

No  order  was  usually  made  as  to  the  costs  of  the  motion :  Hinde  v.  Morton, 
13  W.  E.  401. 
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Death  of  a  Deft — Compulsory  Oedeu. 

Upom  motion,  &c.,  by  counsel  for  A.  B.  and  C.  D.,  the  legal  personal 
representatives  of  the  deceased  Deft  E.  F.,  and  upon  hearing  counsel 
for  [or,  upon  reading  an  affidavit  of  service  of  notice  of  this  motion 
on]  the  Pits,  Let  the  Pits,  within  —  days  from  the  date  [or,  service] 
of  this  order,  obtain  an  order  to  carry  on  the  proceedings  in  this  action 
against  the  said  A.  B.  and  0.  D.  And  in  default  thereof.  Let  the 
Pits'  action  stand  dismissed  against  the  said  Deft  for  vrant  of  prosecu- 
tion, without  costs  and  without  further  order. 

Under  the  former  practice,  upon  the  death  of  a  deft,  his  representatives  were 
entitled  to  move  before  decree  that  the  pits  should  revive  within  a  limited  time, 
and  that  in  default  the  pits'  bill  be  dismissed  without  costs :  Burnett  v.  Wd- 
lington,  6  Sim.  461 ;  NoH(m  v.  White,  2  De  G.  M.  &  G.  678 ;  Cross  v.  Cross, 
2  New  Eep.  351.  See  also  Mills  v.  Dudgeon,  1  W.  E.  514 ;  Price  v.  Berrington, 
11  Beav.  90 ;  Oldfidd  v.  Cdbbett,  20  Beav.  563. 

Marriage  op  Female  Sole  Plt — Compulsory  Order. 

Upon  motion,  &c.,  by  counsel  for  the  Defts,  and  upon  hearing  counsel 
for  [or,  upon  reading  an  affidavit  of  service  of  notice  of  this  motion 
on]  A.  B.  [the  husband],  Let  the  said  A.  B.,  within  —  days  from 
the  date  [or,  service]  of  this  order,  obtain  an  order  to  carry  on  the  pro- 
ceedings in  this  action  against  the  defts.  And  in  default  thereof.  Let 
the  Pits'  action  stand  dismissed  out  of  this  Court  for  want  of  prosecu- 
tion against  the  Defts  without  further  order  [with  costs  to  be  taxed 
and  paid,  &c.]. 

Upon  the  marriage  of  a  female  sole  pit,  the  defts  were  entitled  to  call  upon  the 
husband  to  revive  the  suit,  and  in  default  that  the  bill  be  dismissed.  In  Johnson 
V.  Horloch,  3  Beav.  294,  n.,  the  order  was  made  with  costs.  In  Wilkinson  v. 
Oharlesworth,  3  Beav.  297,  n.,  without  costs.  See  also  Johnson  v.  Gallagher, 
7  Jur.  (N.S.)  273  ;  Oreenough  v.  Shorrock,  4  New  Eep.  40. 

Death  of  Nest  Friend — Compulsory  Order. 

Upon  motion,  &c.,  by  counsel  for  the  Defts,  and  upon  hearing  counsel 
for  [or,  upon  reading  an  affidavit  of  service  of  notice  of  this  motion 
on]  A.  B.,  the  husband  of  the  Pit,  Let  the  Pit,  within  —  days  from 
the  date  [or,  service]  of  this  order,  appoint  a  new  next  friend  by  whom 
she  may  farther  prosecute  this  action.  And  in  default  thereof,  Let 
the  Pits'  action  stand  dismissed  out  of  this  Court  for  want  of  prosecu- 
tion, and  without  further  orden 

Where,  under  the  former  practice,  a  suit  was  instituted  by  the  next  friend  of 
a  married  woman,  a  deft  was  entitled,  upon  the  death  of  the  next  friend  before 
decree,  to  an  order  that  the  married  woman  obtain  a  new  next  friend,  and  in 
default  that  the  bill  should  be  dismissed :  Barlee  v.  Barlee,  1  S.  &  S.  101, 


142  CHANGES  OF  INTEREST.  .  [Part  I. 

Bankruptcy  of  Plt — Oompltlsoey  Order. 

Upon  motion,  &c.,  hj  counsel  for  the  Defts,  and  upon  hearing  counsel 
for  [or,  upon  reading  an  affidavit  of  service  of  notice  of  this  motion  on"! 
the  Pit,  and  A.  B.  and  C.  D.,  the  assignees  of  the  said  Pit,  Let  the  said 
A.  B.  and  0.  D.,  within  —  days  from  the  date  [or,  service]  of  this 
order,  obtain  an  order  to  carry  on  the  proceedings  in  this  action  against 
the  Defts.  And  in  default  thereof,  Let  the  Pits'  action  stand  dismissed 
out  of  this  Court,  without  costs,  for  want  of  prosecution,  and  without 
further  order. 


Bankruptcy  of  Co-Plt — Compulsory  Order. 

Upon  motion,  &c.,  by  counsel  for  the  Defts,  and  upon  hearing  counsel 
for  [or,  upon  reading  an  affidavit  of  service,  &c.,  on]  the  Pits,  except 
the  Pit  A.  (the  bankrupt),  Let  the  Pits,  other  than  the  Pit  A.,  within 
—  days  from  the  date  [or,  service]  of  this  order,  obtain  an  order  to 
carry  on  the  proceedings  in  this  action  against  the  Defts  ;  and  in  de- 
fault thereof,  Let  the  Pit's  action  stand  dismissed  out  of  this  Court  with 
costs,  &c.,  for  want  of  prosecution,  and  without  further  order. 

Where,  under  the  former  practice,  a  suit  became  defective  by  the  bankruptcy 
of  a  sole  pit,  the  defts  might  before  decree  obtain  an  order  that  the  assignees  should 
within  a  limited  time  (usually  three  weeks)  take  proper  supplemental  pi-oceedings 
against  the  defts,  and  in  default  that  the  bill  be  dismissed :  Lord  Huntingtower 
v.  Sherhorn,  5  Beav.  380. 

Notice  of  the  deft's  motion  should  be  served  upon  the  bankrupt  pit  as  well  as 
upon  his  assignees:    Vestris  v.  Booper,  8  Sim.  570;   Glarh  v.  Tipping,  16  Beav.  12. 

The  bankrupt  pit  should  not  be  served  vpith  notice  to  dismiss  for  want  of  pro- 
secution, but  vpitb  notice  that  the  assignees  should  within  a  given  time  obtain  the 
order  to  carry  on  the  proceedings,  and  in  default  that  the  action  be  dismissed :  see 
Bdbinson  v.  Norton,  10  Beav.  484. 

jThere  is  no  fixed  period  of  time  within  which  the  deft  must  make  the. motion  : 
Sharp  V.  Hulhtt,  2  S.  &  S.  496. 

The  deft  will  be  entitled  to  the  same  rebef  where  the  pit  has  taken  steps  in  the 
suit  without  giving  notice  of  the  bankruptcy,  and  thus  left  the  deft  to  incur  costs : 
Micklaw  V.  Elmore,  4  De  G.  &  J.  208. 

Where  the  bankruptcy  of  the  pit  occurred  after  decree,  a  deft  was  not  entitled 
under  the  former  practice  to  move  that  in  default  of  the  assignees  taking  supple- 
mental proceedings  the  bill  be  dismissed :  Sharp  v.  Hullett,  2  S.  &  S.  496. 

The  dismissal  was  without  costs :  Sharp  v.  Hullet,  supra ;  but  see  Daniel 
V.  Harding,  lY.&G.  436. 

After  decree  in  a  suit  a  deft  was  entitled  to  an  order  that  the  assignees  of  a 
bankrupt  pit  should  take  the  proper  supplemental  proceedings,  and  in  default 
that  the  proceedings  be  stayed :  Whitmore  v.  Oxburrow,  1  Coll.  91 ;  Cla/rh  v. 
Tipping,  16  Beav.  12. 

Where  the  defect  in  the  suit  had  been  caused  by  the  bankruptcy  of  a  co-pit,  the 
rules,  both  as  to  the  notice  to  be  given  to  the  bankrupt  pit  and  as  to  costs,  differed 
from  those  in  the  case  of  a  sole  pit. 
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Upon  tlie  bankrupcy  of  a  co-pit,  no  notice  of  motion  has  been  required  to  be 
given  to  tlie  bankrupt  pit,  and  the  notice  will  not  be  irregular  if  it  purports  to  be 
"  for  want  of  prosecution  " :  Qaddick  v.  Masson,  1  Sim.  501. 

The  dismissal  of  the  bill  upon  the  bankruptcy  of  a  co-pit  was  without  costs,  as 
in  the  ordinary  case  of  dismissal  for  want  of  prosecution :  Ward  v.  Ward,  8  Beav. 
207 ;  Kilmington  v.  Pratt,  1  Hare,  632. 

Where  an  order  had  been  made  directing  a  co-pit  to  file  a  supplemental  bill 
within  a  given  time,  it  was  held  that  he  was  bound  to  prosecute  as  well  as  file  the 
supplemental  suit :   Ward  v.  Ward,  11  Beav.  159. 

Where  a  co-pit  became  bankrupt  after  decree,  a  deft  was  entitled  to  an  order 
that  the  solvent  pit  should  cure  the  defect  or  let  the  proceedings  be  stayed. 


Bankeuptcy  of  a  Deft — Compulsory  Order. 

Upon  motion,  &c.,  by  counsel  for  the  Deft,  A.  B.  (the  bankrupt), 
and  upon  hearing  coun^el  for  [or,  upon  reading  an  aifidavit  of  service, 
&c.,  on]  the  Pits,  Let  the  pits  within  —  days  from  the  date  [or, 
service]  of  this  order,  obtain  an  order  to  carry  on  the  proceedings 
in  this  action  against  the  assignees  of  the  bankrupt  Deft  A.  B. ;  and 
in  default  thereof,  Let  the  Pits'  action  stand  dismissed  as  again.st  the 
Deft  A.  B.  for  want  of  prosecution,  without  further  order,  with  costs  to 
he  taxed  and  paid,  &c. 

Where  a  suit  became  defective  by  the  bankruptcy  of  a  deft  before  decree,  he 
might,  under  the  former  practice,  and  notwithstanding  his  bankruptcy,  have  moved 
for  the  usual  order  of  dismissal :  Monteith  v.  Taylor,  9  Ves.  615. 

And  the  deft  was  entitled  in  most  cases,  notwithstanding  his  bankruptcy,  to  an 
order  of  dismissal  vdth  costs :  Monteith  v.  Taylor,  9  Ves.  615  ;  Blackmore  v. 
Smith,  1  Mac.  &  G.  80;  Robson  v.  Earl  Devon,  3  Sm.  &  G.  227;  Levi  v.  Heritage, 
26  Beav.  560. 

Sometimes,  however,  the  dismissal  has  been  ordered  to  be  without  costs :  Kemhall 
V.  Walduch,  1  Sm.  &  G.  App.  27. 

The  Court  would  not  enter  into  the  merits  of  the  case  for  the  purpose  of  deter- 
mining whether  the  bill  should  be  dismissed  with  or  without  costs ;  but  for  that 
purpose  only  considered  the  conduct  of  the  parties  in  the  prosecution  of  the 
cause:  South  Staffordshire  By.  Co.  v.  Hall,  16  Jur.  160;  Wallis  v.  Wallis, 
4  Drew.  458. 


Orders  Dispensing  with,  or  Appointing,  Eepeeshntatives. 

Dispensing  with  Eepeesentatives. 

Upon  motion,  &c.,  by  counsel  for,  &c.,  apd  upon  reading  an  affi- 
davit of  — ,  whereby  it  appears  that  A.  B.  is  dead,  and  has  left  no 
legal  personal  representative,  Let  this  action  be  continued  notwith- 
standing the  absence  of  any  person  representing  the  estate  of  the  said 
A.  B. 
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Appointing  Eepresentatives. 

Upon  motion,  &o.,  and  upon  reading,  &c.  [see  last  Order],  Let  — 
be  appointed  to  represent  the  estate  of  the  said  A.  B.  for  the  purposes 
of  this  action. 

If  in  any  suit  or  other  proceeding  before  the  Court  it  appears  to  the  Court  that 
any  deceased  person  who  was  interested  in  the  matters  in  question  has  no  legal 
personal  representative,  it  shall  be  lawful  for  the  Court  either  to  proceed  in  the 
ahsence  of  any  person  representing  the  estate  of  such  deceased  person,  or  to  appoint 
some  person  to  represent  such  estate  for  all  the  purposes  of  the  suit  or  other  pro- 
ceeding, on  such  notice  to  such  person  or  persons,  if  any,  as  the  Court  shall  think 
fit:  15  &  16  Vict.  c.  86,  a.  44. 

Orders  under  this  section  are  usuailly  made  by  motion  ex  parte.  But  before  the 
order  is  drawn  up,  notice  should  be  given  to  the  parties  entitled  to  administer : 
Davies  v.  Boulcott,  1  Dr.  &  Sm.  23 ;  8  W.  R.  205 ;  and  see  Chaffers  v.  Headlam, 
9  Hare,  App.  46. 

This  section  does  not  apply  where  the  estate  to  be  represented  is  the  very  estate 
which  is  being  administered  by  the  Court :  Silver  v.  Stein,  1  Br.  295  ;  Groves  v. 
Lane,  16  Jur.  1061 ;  James  v  Ashton,  2  Jur.  (N.S.)  224. 

The  section  is  not  intended  to  apply  to  a  case  where  there  is  no  difBculty  in 
obtaining  representation :  Long  v.  Stone,  1  Kay,  App.  12.  Nor  where  the  interest 
of  the  person  to  be  bound  is  wholly  unrepresented  in  the  suit :  Cox  v.  Stephens, 
11  W.  R.  929. 

The  section  does  not  enable  the  Court  to  dispense  with  the  representative  of  a 
trustee  who  has  active  duties  to  perform :  Fowler  v.  Bayldon,  9  Hare,  App.  78. 

The  pi-oper  person  to  be  appointed  under  this  section  is  the  person  who  would 
be  appointed  administrator  ad  litem :  Dean  of  Ely  v.  Qayford,  16  Beav.  361. 

The  order  appointing  cannot  be  made  without  the  consent  of  the  person  sought 
to  be  appointed :  Bill  v.  Bonner,  26  BeavT  372. 

The  order  may  be  made  at  the  hearing  :  Hewetson  v.  Todhunter,  22  L.  J.  (Ch.) 
76 ;  Mendes  v.  Ouedalla,  10  W.  R.  485. 

Where  a  person  has  been  appointed  to  represeM  the  estate  of  a  deceased  party, 
an  order  of  revivor  by  or  against  such  person  was  necessary  under  the  15  &  16 
Vict.  e.  86  i  Joint  Stock  Discount  Company  v.  Brovm,  li.  E.  8  Eq.  876. 
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CHAPTER  XVIII. 

APPEALS. 

(ordee  lviii.) 

Order  or  Jctdgment  affirmed. 

Upon  motion  by  way  of  appeal,  &c.,  in  the  presence  of  counsel  for, 
&c.,  and  upon  reading,  <fcc.,  Let  the  said  order  or  judgment  dated,  &c., 
be  affirmed.  \If  deposit :  Let  the  sum  of  £ —  in  Court  to  the  credit  of, 
&o.,  he  paid  to  the  Pits,  or  to  — ,  their  solicitors.j  Let  the  appellant 
A.  pay  to  the  Pits  their  costs  of  the  said  appeal  beyond  the  said  sum 
of  £ —  (such  costs  to  be  taxed  by  the  taxing  master  in  case  the  parties 
differ). 

Order  or  Judgment  reversed  or  varied. 

Upon  motion  by  way  of  appeal,  <fec.,  in  the  presence  of  counsel  for, 
&c.,  and  upon  reading,  &c.,  Let  the  said  order  or  judgment  dated,  &c., 
be  reversed  or  discharged.  If  new  order  made  besides  discharging  the 
order  appealed  from,  add  the  new  directions :  [7/"  deposit :  Let  the  sum  of 
£ —  in  Court  to  the  credit  of,  &c.,  be  repaid  to  the  appellants,  or  to  — , 
their  solicitors.j  If  order  or  judgment  varied :  Let  so  much  of  the 
said  order  or  judgment  dated,  &c.,  as  dijects,  &c.,  be  discharged  [or, 
varied],  and  instead  thereof,  Let,  &c.  Add  the  directions.  And  direc- 
tions (if  any)  as  to  costs. 

Transfer  of  Jurisdiction. 

"The  Court  of  Appeal  established  by  this  Act  shall  be  a  superior  Court  of 
record,  and  there  shall  be  transferred  to  and  vested  in  such  Court  all  jurisdictiou 
and  powers  of  the  Courts  following  (that  is  to  say) : 
(1.)  All  jurisdiction  and  powers  of  the  Lord  Chancellor  and  of  the  Court  rf 
Appeal  in  Chancery,  in  the  exercise  of  his  and  its  appellate  jurisdiction, 
and  of  the  same  Court  as  a  Court  ot"  Appeal  in  Bankruptcy  ; 
(2.)  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in  Chancery  of  the 
county  palatine  of  Lancaster,  and  all  jurisdiction  and  powers  of  the 
Chancellor  of  the  duchy  and  county  palatine  of  Lancaster,  when  sitting 
alone  or  apart  from  the  Lords  Justices  of  Appeal  in  (Jhancery,  as  a  judge 
of  re-hearing  or  appeal  from  decrees  or  orders  of  the  Court  of  Chancery 
of  the  county  palatine  of  Lancaster ; 
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(3.)  All  jurisdiction  and  powers  of  the  Court  of  the  Lord  Warden  of  the  Stan- 
naries, assisted  by  his  assessors,  including  all  jurisdiction  and  powers  of 
the  said  Lord  Warden  when  sitting  in  his  capacity  of  judge ; 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Exchequer  Chamber ; 

(5.)  All  jurisdiction  vested  in  or  capable  of  being  exercised  by  Her  Majesty  in 
Council,  or  the  Judicial  Committee  of  Her  Majesty's  Privy  Council, 
upon  appeal  from  any  judgment  or  order  of  the  High  Court  of  Admi- 
ralty, or  from  any  order  in  Lunacy  made  by  the  Lord  Chancellor,  or 
any  other  person  having  jurisdiction  in  Lunacy  "  :  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  18. 

Appeals  from  High  Court. 

"  The  said  Court  of  Appealshall  have  jurisdiction  and  jjower  to  hear  and  de- 
tea-mine  appeals  from  any  judgment  or  order,  save  as  hereinafter  rnentioned,  of 
Her  Majesty's  High  Court  of  Justice,  or  of  any  judges  or  judge  thereof,  subject 
to  the  provisions  of  this  Act,  and  to  such  rules  and  orders  of  Court  for  regulating 
the  terms  and  conditions  on  which  such  appeals  shall  be  allowed  as  may  be  made 
pursuant  to  this  Act. 

"  For  all  purposes  of  and  incidental  to  the  hearing  and  deteimination  of  any 
appeal  within  its  jurisdiction,  and  the  amendment,  execution,  and  enforcement  of 
any  judgment  or  order  made  on  any  such  appeal,  and  for  the  pui-pose  of  every 
other  authority  expressly  given  to  the  Court  of  Appeal  by  this  Act,  the  said  Court 
of  Appeal  shall  have  all  the  power,  authority,  and  jurisdiction  by  this  Act 
vested  in  the  High  Court  of  Justice " :  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s.  19. 

Appeals  FaoM  Inferior  Courts  to  Divisional  Courts. 

"  All  appeals  from  petty  or  quarter  sessions  from  a  County  Court,  or  from  any 
other  inferior  Court,  which  might  before  the  passing  of  this  Act  have  been  brought 
to  any  Court  or  judge  whose  jurisdiction  is  by  this  Act  transferred  to  the  High 
Court  of  Justice,  may  be  heard  and  determined  by  Divisional  Courts  of  the  said 
High  Court  of  Justice,  consisting  respectively  of  such  of  the  judges  thereof  as 
may  from  time  to  time  be  assigned  for  that  purj  ose  pursuant  to  rules  of  Court, 
or  (subject  to  rules  of  Court)  as  may  be  so  assigned  according  to  arrangements 
made  for  the  purpose  by  the  judges  of  the  said  High  Court.  The  determination 
of  such  appeals  respectively  by  such  Divisional  Courts  shall  be  final  unless  special 
leave  to  appeal  from  the  same  to  the  Court  of  Appeal  shall  be  given  by  the  Divi- 
sional Court  by  which  any  such  appeal  from  an  inferior  Court  shall  have  been 
heard" :  Judicature  Act,  1873  (36  &-  37  Vict.  c.  66),  ».  45. 

Constitution  of  Court  of  Appeal. 

See  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  4.  But  so  much  of  this 
section  as  provides  that  the  ordinary  judges  of  the  Court  of  Appeal  shall  not 
exceed  three  at  any  one  time  has  been  repealed.  "  In  addition  to  the  number  of 
ordinary  judges  of  the  Court  of  Appeal  authorized  to  be  appointed  by  the  Supreme 
Court  of  Judicature  Act,  1875,  Her  Majesty  may  appoint  three  additional 
ordinary  judges  of  that  Court " :  The  Appellate  Jurisdiction  Act,  1876  (39  &  40 
Vict.  c.  59),  s.  15,  piM,  p.  152. 
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Tenfre  op  Office  of  Judges. 
See  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  5. 

Orders  not  subject  to  Appeal. 

"  No  order  made  by  the  High  Court  of  Justice,  or  any  judge  thereof,  by  the 
consent  of  parties,  or  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of 
the  Court,  shall  be  subject  to  any  appeal,  except  by  leave  of  the  Court  or  judge 
making  such  order  " :  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  49. 

Discharging  Orders  made  in  Chambers. 

"  Every  order  made  by  a  judge  of  the  said  High  Court  in  chambers,  except 
orders  made  in  the  exercise  of  such  discretion  as  aforesaid,  may  be  set  aside  or 
discharged  upon  notice  by  any  Divisional  Court,  or  by  the  judge  sitting  in  Court 
according  to  the  course  and  practice  of  the  Division  of  the  High  Court  to  which 
the  particular  cause  or  matter  in  which  such  order  is  made  may  be  assigned ;  and 
no  appeal  shall  lie  from  any  such  order  to  set  aside  or  discharge  which  no  such 
motion  has  been  made,  unless  by  special  leave  of  the  judge  by  whom,  such  order 
was  made,  or  of  the  Court  of  Appeal "  •  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  50. 

Absehtce  op  a  Judge. 

"  Upon  the  request  of  the  Lord  Chancellor  it  shall  be  lawful  for  any  judge  of 
the  Court  of  Appeal,  who  may  consent  so  to  do,  to  sit  and  act  as  a  judge  of  the 
said  High  Court,  or  to  perform  any  other  ofBcial  or  ministerial  acts  for  or  on 
behalf  of  any  judge  absent  from  illness,  or  any  other  cause,  or  in  the  place  of  any 
judge  whose  oflBce  has  become  vacant,  or  as  an  additional  judge  of  any  division ; 
and  while  so  sitting  and  acting  any  such  judge  of  the  Court  of  Appeal  shall  have 
.  all  the  power  and  authority  of  a  judge  of  the  said  High  Court " :  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  51. 

Power  op  a  Single  Judge. 

"  In  any  cause  or  matter  pending  before  the  Court  of  Appeal  any  direction  in- 
cidental thereto,  not  involving  the  decision  of  the  appeal,  may  be  given  by  a 
single  judge  of  the  Court  of  Appeal ;  and  a  single  judge  of  the  Court  of  Appeal 
may  at  any  time  during  vacation  make  any  interim  order  to  prevent  prejudice  to 
the  claims  of  any  parties  pending  an  appeal  as  he  may  think  fit ;  but  every  such 
order  made  by  a  single  judge  may  be  discharged  or  varied  by  the  Court  of  Appeal 
or  a  Divisional  Court  thereof":  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  52. 

Pinal  and  Interlocutory  Orders. 

"  Every  appeal  to  the  Court  of  Appeal  shall,  where  the  subject-matter  of  the 
appeal  is  a  final  order,  decree,  or  judgment,  be  heard  before  not  less  than  three 
judges  of  the  said  Court  sitting  together,  and  shall,  where  the  subject-matter  of 
the  appeal  is  an  interlocutory  order,  decree,  or  judgment,  be  heard  before  not  less 
than  two  judges  of  the  said  Court  sitting  together. 
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"  Any  doubt  which  may  ariSe  as  to  what  decrees,  orders,  or  judgments  are 
final,  and  what  are  interlocutory,  shall  be  determined  by  the  Court  of  Appeal. 

"  Subject  to  the  provision  contained  in  this  section,  the  Court  of  Appeal  may 
sit  in  two  divisions  at  the  same  time":  Judicature  Act,  1875  (38  &  39  Vict. 
c.  77),  s.  12. 

Judges  not  to  sit  on  Appeal  feom  their  own  Judgments. 

"  No  juA^e  of  the  said  Court  of  Appeal  shall  sit  as  a  judge  on  the  hearing  of 
an  appeal  from  any  judgment  or  order  made  by  himself,  or  made  by  any  Divi- 
sional Court  of  the  High  Court  of  which  he  was  and  is  a  member  " :  Judicature 
Act,  1875  (38  &  32  Vict.  c.  77),  s.  i. 

Bills  of  Exceptions  and  Proceedings  in  Erkor. 

"  Bills  of  exceptions  and  proceedings  in  error  shall  be  abolished  "  ^  Jud.  Rules, 
Order  58,  rule  1. 

Appeals,  how  brought — Notice  of  Motion. 

"  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing,  and  shall  be 
brought  by  notice  of  motion  in  a  summary  way,  and  no  petition,  case,  or  other 
formal  proceeding  other  than  such  notice  of  motion  shall  be  necessary.  The 
appellant  may  by  his  notice  of  motion  appeal  from  the  whole  or  any  part  of  any 
judgment  or  order,  and  the  notice  of  motion  shall  state  whether  the  whole  or  part 
only  of  such  judgment  or  order  is  complained  of,  and  in  the  latter  case  shall  specif;^ 
such  part  " :  Jud.  Rules,  Order  58,  rule  2. 

Service  op  Notice — Amendment. 

"  The  notice  of  appeal  shall  be  served  upon  all  parties  directly  affected  by  the 
appeal,  and  it  shall  not  be  necessary  to  serve  parties  not  so  affected ;  but  the  Court 
of  Appeal  may  direct  notice  of  the  appeal  to  be  seiTed  on  all  or  any  parties  to  the 
action  or  other  proceeding,  or  upon  any  person  not  a  party,  and  in  the  meantime 
may  postpone  or  adjourn  the  hearing  of  the  appeal  upon  such  terms  as  may  seem 
just,  and  may  give  such  judgment  and  make  such  order  as  might  have  been  given 
or  made  if  the  persons  served  with  such  notice  had  been  originally  parties.  Any 
notice  of  appeal  may  be  amended  at  any  tame  as  to  the  Court  of  Appeal  may 
seem  fit"  :  Jud.  Rules,  Order  58,  rule  3. 

Length  of  Notice. 

"  Notice  of  appeal  from  any  judgment,  whether  final  or  interlocutory,  shall  be  a 
fourteen  days'  notice,  and  notice  of  appeal  from  any  interlocutory  order  shall  be  a 
four  days'  notice  "  :  Jud.  Rules,  Order  58,  rule  4. 

Amendment—  Further  Evidence. 

"  The  Court  of  Appeal  shall  have  all  the  power  and  duties  as  to  amendment 
and  otherwise  of  the  Court  of  first  insta,nce,  together  with  full  discretionary  power 
to  receive  further  evidence  upon  questions  of  fact,  such  evidence  to  be  either  by 
oral  examination  in  Court,  by  affldavit,  or  by  deposition  taken  before  an  examiner 
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or  commissioner.  Such  further  evidence  may  be  given  without  special  leave  upon 
interlocutory  application,  or  in  any  case  as  to  matters  which  have  occurred  after 
the  date  of  the  decision  from  which  the  appeal  is  brought.  Upon  appeals  from  a 
judgment  after  trial  or  hearing  of  any  cause  or  matter  upon  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid)  shall  be  admitted  on  special 
grounds  only,  and  not  without  special  leave  of  the  Court.  The  Court  of  Appeal 
shall  have  power  to  give  any  judgment  and  make  any  order  which  ought  to  have 
been  made,  and  to  make  such  further  or  other  order  as  the  case  may  require.  The 
powers  aforesaid  shall  he  exercised  by  the  said  Court,  notwithstanding  that  the 
notice  of  appeal  may  be  that  part  only  of  the  decision  may  be  reversed  or  varied, 
and  such  power  may  also  be  exercised  in  favour  of  all  or  any  of  the  respondents  or 
parties,  although  such  respondents  or  parties  may  not  have  appealed  from  or  com- 
plained of  the  decision.  The  Court  of  Appeal  shall  have  power  to  make  such 
order  as  to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may  seem  just "  : 
Jud.  Rules,  Order  58,  rule  5. 

An  appellant  who  wishes  to  produce  further  evidence  on  the  hearing  of  an 
appeal  should  give  notice  to  the  other  side  of  bis  intention  to  apply  for  leave ; 
Sastie  V.  Hasiie,  L.  R.  1  Ch.  D.  562.  But  leave  to  give  that  notice  need  not  be 
obtained:  S.  C. 

Cross-Appeals — Notice — Omission  to  give  Notice. 

"  It  shall  not  under  any  circumstances  be  necessary  for  a  respondent  to  give 
notice  of  motion  by  way  of  cross-appeal,  but  if  a  respondent  intends,  upon  the 
hearing  of  the  appeal,  to  contend  that  the  decision  of  the  Court  below  shall  be 
varied  or  altered,  he  shall,  within  the  time  specified  in  the  next  nile  or  such  time 
as  may  be  prescribed  by  special  order,  give  notice  of  such  intention  to  any  parties 
who  may  be  affected  by  such  contention.  The  omission  to  give  such  notice  shall 
not  diminish  the  powers  by  this  Act  conferred  upon  the  Court  of  Appeal,  but  may 
in  the  discretion  of  the  Court  be  ground  for  an  adjournment  of  the  appeal,  or  for 
a  special  order  as  to  costs  " :  Jud.  Rules,  Order  58,  rule  6. 

"  Subject  to  any  special  order  which  may  be  made,  notice  by  a  respondent  under 
the  last  preceding  rule  shall  in  case  of  an  appeal  from  a  final  judgment  be  an  eight 
days"notice,  and  in  the  case  of  an  appeal  from  an  interlocutory  order  a  two  days' 
notice  " :  Jud.  Rules,  Order  58,  rule  7. 

How  set  down. 

"  The  party  appealing  from  a  judgment  or  order  shall  produce  to  the  proper 
officers  of  the  Court  of  Appeal  the  judgment  or  order,  or  an  office  copy  thereof, 
and  shall  have  with  him  a  copy  of  the  notice  of  appeal  to  be  filed,  and  such  officer 
shall  thereupon  set  down  the  appeal  by  entering  the  same  in  the  proper  list  of 
appeals,  and  it  shall  come  on  to  be  heard  according  to  its  order  in  such  list,  unless 
the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  direct,  but  so  as  not  to 
come  into  the  paper  for  hearing  before  the  day  named  in  the  notice  of  appeal " : 
Jud.  Rules,  Order  58,  rule  8. 

An  appeal  firom  the  refusal  of  an  interlocutory  motion  may  be  set  down  without 
production  of  the  order;  Smith  v.  Orindley,  L.  R.  3  Ch.  D.  80. 

Limit  of  Time  for  Appealing  in  Winding-up  Order. 

"  The  time  for  appeaUng  from  any  order  or  decision  made  or  given  in  the  matter 
of  the  winding-up  of  a  company  under  the  provisions  of  the  Companies  Act,  1862, 
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or  any  Act  amending  the  same,  or  any  order  or  decision  made  in  the  matter  of  any 
bankruptcy,  or  in  any  other  matter  not  being  an  action,  shall  be  the  same  as  the 
time  limited  for  appeal  from  an  interlocutory  order  under  rule  15  (mfra)  " :  Jud. 
Rules,  Order  58,  rule  9. 

Ex  PARTE  Applications  refused  by  Court  below. 

"  Where  an  ex  parte  application  has  been  refused  by  the  Court  below,  an  appli- 
cation for  a  similar  purpose  may  be  made  to  the  Court  of  Appeal  ex  parte  within 
four  days  from  the  date  of  such  refusal,  or  within  such  enlarged  time  as  the  judge 
of  the  Court  below  or  of  the  Appeal  Court  may  allow  " :  Jud.  Rules,  Order  58, 
rule  10. 

Evidence  in  Court  below — Questions  of  Fact,  &c. 

"  When  any  question  of  fact  is  involved  in  an  appeal,  the  evidence  taken  in 
the  Court  below  bearing  on  such  question  shall,  subject  to  any  special  order,  be 
brought  before  the  Court  of  Appeal  as  follows  : — 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  production  of  printed  copies 
of  such  of  the  affidavits  as  have  been  printed,  and  office  copies  of  such 
of  them  as  have  not  been  printed. 
(J.)  As  to  any  evidence  given  orally,  by  the  productioli  of  a  copy  of  the 
judge's  notes  or  such  other  materials  as  the  Court  may  deem  expedient" : 
Jud.  Rules,  Order  58,  rule  11. 
"  Where  evidence  has  not  been  printed  in  the  Court  below,  the  Court  below  or 
a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge  thereof,  may  order  the  whole 
or  any  part  thereof  to  be  printed  for  the  purpose  of  the  appeal.    Any  Jiarty 
printing  evidence  for  the  purpose  of  an  appeal  without  such  order  shall  bear  the 
costs  thereof,  unless  the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  order"  : 
Jud.  Rules,  Order  58,  rule  12. 

Verified  Notes. 

"  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  to  the  ruling  or  direc- 
tion of  the  judge  to  a  jury  or  assessor,  the  Court  shall  have  regard  to  verified  notes 
or  other  evidence,  and  to  such  other  materials  as  the  Court  may  deem  expedient": 
Jud.  Rules,  Order  58,  nile  13. 

Interlocutory  Orders  or  Eules  not  Appealed. 

"  No  interlocutory  order  or  rule  from  which  there  has  been  no  appeal  shall 
operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  giving  such  decision 
upon  the  appeal  as  may  seem  just"  :  Jud.  Rules,  Order  58,  rule  14. 

Time  for  Appealing — Deposit. 

"  No  appeal  from  any  interlocutory  order  shall,  except  by  special  leave  of  the 
Court  of  Appeal,  be  brought  after  the  expiration  of  twenty-one  days,  and  no  other 
appeal  shall,  except  by  such  leave,  be  brought  after  the  expiration  of  one  year. 
The  said  respective  periods  shall  he  calculated  from  the  time  at  which  the  judg- 
ment or  order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of  the 
refusal  of  an  application,  from  the  date  of  such  refusal.    Such  deposit  or  other. 
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security  for  the  costs  to  he  occasioned  by  any  appeal  shall  be  made  or  given  as 
may  be  directed  under  special  circumstances  by  the  Court  of  Appeal " :  Jud.  Rules, 
Order  58,  rule  15. 

Notice  of  motion  by  a  respondent  that  the  appellant  do  give  security  for  the 
costs  of  an  appeal  may  be  served  without  leave :  Orills  v.  DiUon,  L.  R.  2  Ch.  D. 
325. 

Upon  an  appeal  by  a  pit  from  a  decree  dismissing  a  bill  filed  under  the  old 
practice,  upon  proof  of  want  of  his  means,  the  appeal  was  stayed  until  he  made  a 
deposit  of  £50 :  Wilson  v.  Smith,  L.  R.  1  Ch.  D.  67.  See  also  Phosphate  Sewage 
Go.  V.  Hartmont,  L.  R.  2  Ch.  D.  811. 

But  an  application  that,  if  the  deposit  were  not  made  within  a  specified  time,  the 
appeal  should  be  dismissed,  was  refused :  S.  C. 

An  order  declaring  that  a  person  has  committed  a  breach  of  an  injunction,  but 
giving  no  directions  except  for  payment  of  costs,  is  not  within  the  rule  against 
appeals  for  costs :   Witt  v.  Corcoran,  L.  R.  2  Ch.  D.  69. 

Appeal  not  to  stay  Execution. 

"  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of  proceedings  under  the 
decision  appealed  from,  except  so  far  as  the  Court  appealed  from,  or  any'  judge 
thereof,  or  the  Court  of  Appeal,  may  so  order ;  and  no  intermediate  Act  or  pro- 
ceeding shall  be  invalidated,  except  so  far  as  the  Court  appealed  from  may  direct " : 
Jud.  Rules,  Order  58,  rule  16. 

Upon  an  appeal  by  a  deft  from  an  order  directing  the  payment  to  the  pit  of 
money  and  costs,  proceedings  have  been  stayed  pending  the  appeal,  upon  pay- 
ment by  the  deft  to  the  pit  of  the  sum  ordered,  the  pit  giving  security  for 
repayment,  if  the  deft  succeeded  on  the  appeal ;  or  the  deft  to  pay  the  money 
into  Court :  Merry  v.  Nickulls,  L.  R.  8  Ch.  205.  See  also  Cooper  v.  Cooper, 
L.  R.  1  Ch.  D.  492. 

The  costs  of  the  application  to  stay  the  proceedings  are  in  the  absence  of  special 
circumstances  directed  to  be  paid  by  the  party  applying :  S.  0. 

Application  to  the  Couet  of  Appeal  or  Judge  below. 

"  Wherever,  under  these  rules,  an  application  may  be  made  either  to  the  Court 
below  or  to  the  Court  of  Appeal,  or  to  a  judge  of  the  Court  below  or  of  the  Court 
of  Appeal,  it  shall  be  made  in  the  first  instance  to  the  Court  or  judge  below " : 
Jud.  Rules,  Order  58,  rule  17. 

Motions  before  the  Court  of  Appeal  under  this  rule  are  not  appeals,  but  original 
motions :  see  Cooper  v.  Cooper,  1  Ch.  D.  492. 

Application  to  Court  of  Appeal — Motion. 

"  Every  application  to  a  judge  of  the  Court  of  Appeal  shall  be  by  motion,  and 
the  provisions  of  Order  52  shall  apply  thereto" :  Jud.  Rules,  Order  58,  rule  18. 
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APPEALS    TO    THE    HOUSE    OF    LORDS. 

The  Appellate  Jurisdiction  Act,  1876. 

39  &  40  Vict.  c.  59. 

When  Appeal  lies  to  House  of  Lords.   , 

"  Subject  as  in  this  Act  mentioned,  an  appeal  shall  lie  to  the  House  of  Lords  from 
any  order  or  judgment  of  any  of  the  Courts  following  (that  is  to  say)  : 
(1.)  Of  Her  Majesty's  Court  of  Appeal  in  England ;  and 
(2.)  Of  any  Court  in  Scotland  from  which  error  pr  an  appeal  at  or  immediately 

before  the  commencement  of  this  Act  lay  to  the  House  of  Lords  by 

common  law  or  by  statute ;  and 
(3.)  Of  any  Court  in  Ireland  from  which  error  or  an  appeal  at  or  immediately 

before  the  commencement  of  this  Act  lay  to  the  House  of  Lords  by 

common  law  or  by  statute  "  :  39  &  40  Vict.  c.  59,  s.  3. 

FoEM  OF  Appeal — Petition. 

"  Every  appeal  shall  be  brought  by  way  of  petition  to  the  House  of  Lords, 
praying  that  the  matter  of  the  order  or  judgment  appealed  against  may  be  re^ 
viewed  before  Her  Majesty  the  Queen  in  her  Court  of  Parliament,  in  order  that 
the  said  Court  may  determine  what  of  right,  and  according  to  the  law  and 
custom  of  this  realm,  ought  to  be  done  in  the  subject  matter  of  such  appeal"  : 
39  &  40  Vict.  c.  59,  s.  4. 

Attendance  of  Loeds  of  Appeal. 

"  An  appeal  shall  not  be  heard  and  determined  by  the  House  of  Lords  unless 
there  are  present  at  such  hearing  and  determination  not  less  than  three  of  the 
following  persons,  in  this  Act  designated  Lords  of  Appeal  (that  is  to  say) : 
(1.)  The  Lord  Chancellor  of  Great  Britain  for  the  time  being  ;  and 
(2.)  The  Lords  of  Appeal  in  Ordinary  to  be  appointed  as  in  this  Act  mentioned ; 

and 
(3.)  Such  Peers  of  Parliament  as  are  for  the  time  being  holding  or  have  held 
any  of  the  offices  in  this  Act  described  as  high  judicial  offices  "  :  39  & 
40  Vict.  c.  59,  s.  5. 

Loeds  of  Appeal  in  Oedinary, 

"  For  thp  purpose  of  aiding  the  House  of  Lords  in  the  hearing  and  determina- 
tion of  appeals.  Her  Majesty  may,  at  any  time  after  the  passing  of  this  Act,  by 
letters  patent  appoint  two  qualified  persons  to  be  Lords  of  Appeal  in  Ordinary  " : 
see  s.  6. 

Appeals  dueing  Peoeogation  of  Paeliament. 

"For  preventing  delay  in  the  administration  of  justice,  the  House  of  Lords  may 
sit  and  act  for  the  purpose  of  hearing  and  determining  appeals,  and  also  for  the 
purpose  of  Lords  of  Appeal  in  Ordinary  taking  their  seats  and  their  oaths  during 
any  prorogation  of  Parliament,  at  s^ch  time  and  in  such  manner  as  may  be 
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appointed  by  order  of  the  House  of  Lords  made  during  tlie  preceding  Session  of 
Parliament;  and  all  orders  and  proceedings  of  the  said  House  in  relation  to 
appeals  and  matters  connected  therewith  during  such  prorogation  shall  be  as 
valid  as  if  Parliament  had  been  then  sitting,  but  no  business  other  than  the 
hearing  and  determination  of  appeals  and  the  matters  connected  therewith,  and 
Lords  of  Appeal  in  Ordinary  taking  their  seats  and  the  oaths  as  aforesaid,  shall  be 
transacted  by  such  House  during  such  prorogation. 

"  Any  order  of  the  House  of  Lords  may  for  the  purposes  of  this  Act  be  made 
at  any  time  after  the  passing  of  this  Act " :  39  &  40  Vict.  c.  59,  s.  8. 


Appeals  during  Dissolution  of  Parliament. 

"  If,  on  the  occasion  of  a  dissolution  of  Parliament,  Her  Majesty  is  graciously 
pleased  to  think  that  it  would  ba  expedient,  with  a  view  to  prevent  delay  in  the 
administration  of  justice,  to  provide  for  the  hearing  and  determination  of  appeals 
during  such  dissolution,  it  shall  be  lawful  for  Her  Majesty,  by  writing,  under 
her  sign  manual,  to  authorize  the  Lords  of  Appeal  in  the  name  of  the  House  of 
Lords  to  hear  and  determine  appeals  during  the  dissolution  of  Parliament,  and 
for  that  purpose  to  sit  in  the  House  of  Lords  at  such  times  as  may  be  thought 
expedient ;  and  upon  such  authority  as  aforesaid  being  given  by  Her  Majesty, 
the  Lords  of  Appeal  may,  during  such  dissolution,  hear  and  determine  appeals,  and 
act  in  all  matters  in  relation  thereto  in  the  same  manner  in  all  respects  as  if  their 
sitting  were  a  continuation  of  the  sitting  of  the  House  of  Lords,  and  may  in  the 
name  of  the  House  of  Lords  exercise  the  jurisdiction  of  the  House  of  Lords 
accordingly  " :  s.  9. 

Consent — Attoesey-Geneeal. 

"  An  appeal  shall  not  be  entertained  by  the  House  of  Lords  without  the 
consent  of  the  Attorney-General  or  other  Law  Officers  of  the  Crown  in  any  case 
where  proceedings  in  error  or  on  appeal  could  not  hitherto  have  been  had  in  the 
House  of  Lords  without  the  fiat  or  consent  of  such  officers  " :  s.  10. 


Ereoes — Appeals  in  mannee  dieected  by  the  Act. 

"  After  the  commencement  of  this  Act,  error  shall  not  lie  to  the  House  of  Lords, 
and  an  appeal  shall  not  lie  from  any  of  the  Courts  from  which  an  appeal  to  the 
House  of  Lords  is  given  by  this  Act,  except  in  manner  provided  by  this  Act,  and 
subject  to  such  conditions  as  to  the  value  of  the  subject-matter  in  dispute,  and  as 
to  giving  security  for  costs,  and  as  to  the  time  within  which  the  appeal  shall  be 
brought,  and  generally  as  to  all  matter  of  practice  and  procedure,  or  otherwise, 
as  may  be  imposed  by  order  of  the  House  of  Lords  " :  s.  11. 


Cases  excluded  from  Appeal. 

"  Except  in  so  far  as  may  be  authorized  by  order  of  the  Huuse  of  Lords,  an 
appeal  shall  not  lie  to  the  House  of  Lords  from  any  Court  in  Scotland  or  Ireland 
in  any  case  which,  according  to  the  law  or  practice  hitherto  in  use,  could  not 
have  been  reviewed  by  that  House,  either  in  error  or  on  appeal " :  s.  12. 
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Pending  Business. 

"Nothinor  in  this  Act  contained  shall  effect  the  jurisdiction  of  the  House  of 
Lords  in  respect  of  any,  error  or  appeal  pending  therein  at  the  time  of  the  com- 
mencement of  this  Act,  and  any  such  error  or  appeal  may  be  heard  and  deter- 
mined, and  all  proceedino;s  in  relation  thereto  may  be  conducted,  in  the  same 
manner  in  all  respects  as  if  this  Act  had  not  passed  " :  s.  13. 


Business  of  High  Court  of  Justice  and  Divisional  Courts. 

"  On  and  after  the  1st  December,  1876,  every  action  and  proceeding  in  the  High 
Court  of  Juctice,  and  all  business  arising  out  of  the  same,  except  as  is  hereinafter 
provided,  shall,  so  far  as  is  practicable  and  convenient,  be  heard,  determined,  and 
disposed  of  before  a  single  judge,  and  all  proceedings  in  an  action  subsequent  to 
the  hearing  or  trial  and  down  to  and  including  the  final  judgment  or  order, 
except  as  aforesaid,  and  always  excepting  any  proceedings  on  appeal  in  the  Court 
of  Appeal,  shall,  so  far  as  is  practicable  and  convenient,  be  had  and  taken  before 
the  judge  before  whom  the  trial  or  hearing  of  the  cause  took  place : 

Provided,  nevertheless,  the  Divisional  Courts  of  the  High  Court  of  Justice  may 
be  held  for  the  transaction  of  any  business  which  may  for  the  time  being  be 
ordered  by  Rules  of  Court  to  be  heard  by  a  Divisional  Court ;  and  any  such 
Divisional  Court,  when  held,  shall  be  constituted  of  two  judges  of  the  Court,  and 
no  more,  unless  the  President  of  the  Division  to  which  such  Divisional  Court 
belongs,  with  the  concurrence  of  the  other  judges  of  such  Division,  or  a  majority 
thereof,  is  of  opinion  that  such  Divisional  Court  should  be  constituted  of  a  greater 
number  of  judges  than  two,  in  which  case  such  Court  may  be  constituted  of  such' 
number  of  judges  as  the  President,  with  such  concurrence  as  aforesaid,  may  think 
expedient ;  nevertheless  the  decisions  of  the  Divisional  Court  shall  not  be  invali- 
dated by  reason  of  such  Court  being  constituted  of  a  greater  number  than  two 
judges  " :  s.  17. 


Appeals  from  High  Couet  of  Justice  in  certain  Casesi 

"  Where  by  Act  of  Parliament  it  is  provided  that  the  decision  of  any  Court  or 
judge  the  jurisdiction  of  which  Court  or  judge  is  transferred  to  the  High  Court  of 
Justice  is  'to  be  final,  an  appeal  shall  not  lie  in  any  such  case  from  the  decision 
of  the  High  Court  of  Justice,  or  of  any  judge  thereof,  to  Her  Majesty's  Court  of 
Appeal":  s.  20. 


Ch.  XIX.]  (     155    ) 


CHAPTER  XIX. 
ENPOECmSTG  OEDEES  AND  JUDGMENTS. 

(OEDEK  XLII.) 

JUEISDICTION  AS  TO   FORMER   OrDERS. 

"  EvEEY  judgment,  decree,  rule,  or  order  of  any  Court  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court  of  Justice,  or  the  said  Court  of  Appeal, 
which  shall  have  been  duly  perfected  at  any  time  before  the  commencement  of 
this  Act,  may  be  executed  and  enforced,  and,  if  necessary,  amended  or  discharged, 
by  the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal  respectively,  in 
the  same  manner  as  if  it  had  been  a  judgment,  decree,  rule,  or  order  of  the  said 
High  Court,  or  of  the  said  Court  of  Appeal "  ■-  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  22. 

For  Payment  of  Monet. 

"  A  judgment  for  the  recovery  by  or  payment  to  any  person  of  money  may  be 
enforced  by  any  of  the  modes  by  which  a  judgment  or  decree  for  the  payment  of 
money  of  any  Court  whose  jurisdiction  is  transferred  by  this  Act  might  have  been 
enforced  at  the  time  of  the  passing  thereof" :  Jud.  Rules,  Order  42,  rule  1. 

"  A  judgment  for  the  payment  of  money  into  Court  may  be  enforced  by  writ 
of  sequestration,  or,  in  cases  in  which  attachment  is  authorized  by  law,  by  attach- 
ment "  :  Jud.  Rules,  Order  42,  rule  2. 

For  the  Eecovert  or  Delivery  of  Land. 

"  A  judgment  for  the  recovery  or  for  the  delivery  of  the  possession  of  land 
may  be  enforced  by  writ  of  possession  " :  Jud.  Rules,  Order  42,  rule  3. 

Fob  the  Eecovert  of  Property  other  than  Land  or  Money. 

"  A  judgment  for  the  recovery  of  any  property  other  than  land  or  money  may 
be  enforced : 

By  writ  for  delivery  of  the  property  ; 

By  writ  of  attachment ; 

By  writ  of  sequestration." 
Jud.  Rules,  Order  42,  rule  4. 

To  do  an  Act  other  than  the  Payment  of  Money,  &c. 

"  A  judgment  requiring  any  person  to  do  an  act  other  than  the  payment  ot 
money,  or  to  abstain  from  doing  anything,  may  be  enforced  by  writ  of  attach- 
ment, or  by  committal  "  :  Jud.  Rules,  Order  42,  rule  5. 
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Writ  of  Execution,  Definition  of,  &c. 

"  In  these  rules  the  term '  writ  of  exeoutioQ '  shall  include  writs  of  fi.  fa.,  capias, 
elegit,  sequestration,  and  attachment,  and  all  subsequent  writs  that  may  issue  for 
giving  effect  thereto.  And  the  term  '  issuing  execution  against  any  party '  shall 
mean  the  issuing  of  any  such  process  against  his  person  or  property  as  under  the 
preceding  rules  of  this  order  shall  be  applicable  to  the  case  "  :  Jud.  Rules,  Order 
42,  rule  6. 

Belief  subject  to  Condition. 

"  Where  adjudgment  is  to  the  effect  that  any  party  is  entitled  to  any  relief  sub- 
ject to  or  upon  the  fulfilment  ,of  any  condition  or  contingency,  the  party  so 
entitled  may,  upon  the  fulfilment  of  the  condition  or  contingency  and  demand 
made  upon  the  party  aaainst  whom  he  is  entitled  to  relief,  apply  to  the  Court  or 
a  judge  for  leave  to  issue  execution  against  such  party. 

"  And  the  Court  or  judge  may,  if  satisfied  that  the  right  to  relief  has  arisen 
according  to  the  terms  of  the  judgment,  order  that  execution  issue  accordingly; 
or  may  direct  that  any  issue  or  question  necessary  for  the  determination  of  the 
rights  of  the  parties  be  tried  in  any  of  the  ways  in  which  questions  arising  in  an 
action  may  be  tried  " :  Jud.  Rules,  Order  42,  rule  7. 

Execution  against  Partners. 

"  Where  a  judgment  is  against  partners  in  the  name  of  the  firm,  execution  may 
issue  in  manner  following : 

(a.)  Against  any  property  of  the  partners  as  such ; 

(b.)  Against  any  person  who  has  admitted  on  the  pleadings  that  he  is,  or 

has  been  adjudged  to  he,  a  partner ; 
(c.)  Against  any  person  who  has  been  served,  as  a  partner,  with  the  writ  of 
summons,  and  has  failed  to  appear. 
"  If  the  party  who  has  ohtained  judgment  claims  to  be  entitled  to  issue 
execution  against  any  other  person  as  being  a  member  of  the  firm,  he  may  apply 
to  the  Court  or  a  judge  for  leave  so  to  do  ;  and  the  Court  or  judge  may  give  such 
leave  if  the  liability  be  not  disputed,  or,  if  such  liability  be  disputed,  may  order 
that  the  liability  of  such  person  be  tried  and  determined  in  any  manner  in  which 
any  issue  or  question  in  an  action  may  be  tried  and  determined":  Jud.  Rules, 
Order  42,  rule  8. 

Production  op  Judgment. 

"  No  writ  of  execution  shall  be  issued  without  the  production  to  the  officer 
by  whom  the  same  should  be  issued  of  the  judgment  upon  which  the  writ  of 
execution  is  to  issue,  or  an  office  copy  thereof,  shewing  the  date  of  entry.  And 
,the  officer  shall  be  satisfied  that  the  proper  time  has  elapsed  to  entitle  the 
judgment  creditor  to  execution  "  :  Jud.  Rules,  Order  42,  rule  9 

Precipe  for  Writ — Indorsement,  &c. 

"No' writ  of  execution  shall.be  issued  without  the  party  Issuing  it,  or  his 
solicitpr,  filing  a  prajcipe  for  that  purpose.  The  prsecipe  shall  contain  the  title 
of  the,actio(i,  the  reference  to  the  record,  the  date  of  the  judgment,  and  of  the 
order,  if  any,  directing  the  execution  to  be  issued,  the  names  of  the  parties 
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against  whom,  or  of  the  firms  against  whose  goods,  the  execution  is  to  be  issued  ; 
and  shall  be  signed  by,  or  on  behalf  of,  the  solicitor  of  the  party  issuing  it,  or  by 
the  party  issuing  it,  if  he  do  so  in  person.  The  forms  in  Appendix  (E)  hereto 
may  be  used,  with  such  variations  as  circumstances  may  require  " :  Jud.  Rules, 
Order  42,  rule  10  (as  amended  by  Rules  of  Court,  June  1876,  rule  17). 

"  Every  writ  of  execution  shall  be  indorsed  with  the  name  and  place  of  abode 
or  office  of  business  of  the  solicitor  actually  suing  out  the  same,  and  when  the 
solicitor  actually  suing  out  the  writ  shall  sue  out  the  same  as  agent  for  another 
solicitor,  the  name  and  place  of  abode  of  such  other  solicitor  shall  also  be  indorsed 
upon  the  writ ;  and  in  case  no  solicitor  shall  be  employed  to  issue  the  writ,  then 
it  shall  be  indorsed  with  a  memorandum  expressing  that  the  same  has  been 
sued  out  by  the  pit  or  deft  in  person,  as  the  case  may  be,  mentioning  the  city, 
town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house 
of  such  pit's  or  deft's  residence,  if  any  such  there  be : "  Jud.  Rules,  Order  42, 
rule  11. 

"  Every  writ  of  execution  shall  bear  date  of  the  day  on  which  it  is  issued.  The 
forms  in  Appendix  (F)  hereto  maybe  used,  with  such  variations  as  circumstances 
may  require  "  :  Jud.  Rules,  Order  42,  rule  12. 

"  In  every  case  of  execution  the  party  entitled  to  execution  may  levy  the 
poundage,  fees,  and  expenses  of  execution,  over  and  above  the  sum  recovered " : 
Jud.  Rules,  Order  42,  rule  13. 

"  Every  writ  of  execution  for  the  recovery  of  money  shall  be  indorsed  with  a 
direction  to  the  sheriff,  or  other  officer  or  person  to  whom  the  writ  is  directed,  to 
levy  the  money  really  due  and  payable  and  sought  to  be  recovered  under  the 
judgment,  stating  the  amount,  and  also  to  levy  interest  thereon,  if  sought  to  be 
recovered,  at  the  rate  of  £4  per  cent,  per  annum  from  the  time  when  the 
judgment  was  entered  up,  provided  that  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  £4  per  cent,  interest  shall  be  secured  by  the 
judgment,  then  the  indorsement  may  be  accordingly  to  levy  the  amount  of 
interest  so  agreed  " :  Jud.  Rules,  Order  42,  rule  14. 

Writs,  when  to  be  sued  ottt. 

"  Every  person  to  whom  any  sum  of  money  or  any  costs  shall  be  payable  under 
a  judgment  shall,  immediately  after  the  time  when  the  judgment  was  duly 
entered,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri  facias  or  one  or 
more  writ  or  writs  of  elegit  to  enforce  payment  thereof,  subject  "nevertheless  as 
follows : 

(a.)  If  the  judgment  is  for  payment  within  a  period  therein  mentioned,  no 
such  writ  as  aforesaid  shall  be  issued  until  after  the  expiration  of  such 
period. 
(J.)  The  Court  or  judge  at  the  time  of  giving  judgment,  or  the  Court  or  a 
judge  afterwards,  may  give  leave  to  issue  execution  before,  or  may  stay 
execution  until  any  time  after,  the  expiration  of  the  periods  hereinbefore 
prescribed  "  :  Jud.  Rules,  Order  42,  rule  15. 

Writs,  how  long  in  Force. 
"  A  writ  of  execution,  if  unexecuted,  shall  remain  in ,  force  for  one  year  only 
from  its  issue,  unless  renewed  in  the  manner  hereinafter  provided ;  but  such 
writ  may,  at  any  time  before  its  expiration,  by  leave  of  the  Court  or  a  judge,  be 
renewed,  by  the  party  issuing  it,  for  one  year  from  the  date  of  such  renewal,  and 
33  on  from  time  to  time  during  the  continuance  of  the  renewed  writ,  either  by  being 
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marked  with  a  seal  of  the  Court  bearing  the  date  of  the  day,  month,  and  year  of 
such  renewal,  or  by  such  party  giving  a  written  notice  of  renewal  to  the  sheriff, 
signed  by  the  party  or  his  attorney,  and  bearing  the  like  seal  of  the  Court ;  and 
a  writ  of  execution  so  renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof":  Jud.  Rules,  Order  42, 
rule  16. 

"  The  production  of  a  writ  of  execution,  or  of  the  notice  renewing  the  same, 
purporting  to  be  marked  with  such  seal  as  in  the  last  preceding  rule  mentioned, 
shewing  the  same  to  have  been  renewed,  shall  be  sufficient  evidence  of  its  having 
been  so  renewed" :  Jud.  Rules,  Order  42,  rule  17. 

ExEcuTioisr  WITHIN  Six  Years. 

"  As  between  the  original  parties  to  a  judgment,  execution  may  issue  at 
any  time  within  six  years  from  the  recovery  of  the  judgment "  :  Jud.  Rules, 
Order  42,  rule  18. 

Execution  after  Six  Years. 

"  Where  six  years  have  elapsed  since  the  judgment,  or  any  change  has  taken 
place  by  death  or  otherwise  in  the  parties  entitled  or  liable  to  execution,  the 
party  alleging  himself  to  be  entitled  to  execution  may  apply  to  the  Court  or  a 
judge  for  leave  to  issue  execution  accordingly.  And  such  Court  or  judge  may, 
if  satisfied  that  the  party  so  applying  is  entitled  to  issue  execution,  make  an 
order  to  that  effect,  or  may  order  that  any  issue  or  question  necessary  to 
determine  the  rights  of  the  parties^  shall  be  tried  in  any  of  the  ways  in  which 
any  question  in  an  action  may  be  tried.  And  in  either  case  such  Court  or 
judge  may  impose  such  terms,  as  to  costs  or  otherwise,  as  shall  seem  just " :  Jud. 
Rules,  Order  42,  rule  19. 

Orders,  how  enforced. 

"  Every  order  of  the  Court  or  a  judge,  whether  in  an  action,  cause,  or  matter, 
may  be  enforced  in  the  same  manner  as  a  judgment  to  the  same  effect " :  Jud. 
Rules,  Order  42,  rule  20. 

Orders  by  and  against  Third  Parties. 

"  In  cases  other  than  those  mentioned  in  rule  18,  any  person  not  being  a 
party  in  an  action,  who  obtains  any  order  or  in  whose  favour  any  order  is  made, 
shall  be  entitled  to  enforce  obedience  to  such  order  by  the  same  process  as  if  he 
were  a  party  to  the  action ;  and  any  person  not  being  a  party  in  an  action, 
against  whom  obedience  to  any  judgment  or  order  may  be  enforced,  shall  be 
liable  to  the  same  process  for  enforcing  obedience  to  such  judgment  or  order  as  if 
lie  were  a  party  to  the  action  " :  Jud.  Rules,  Order  42,  rule  21. 


Proceedings  by  Audita  Querela. 

"  No  proceeding  by  audita  querela  shall  hereafter  be  used;  but  any  parly 
against  whom  judgment  has  been  given  may  apply  to  the  Court  or  a  judge  for 
a  stay  of  execution  or  other  relief  against  such  judgment,  upon  the  ground  of 
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facts  which  have  arisen  too  late  to  be  pleaded ;  and  the  Court  or  judge  may 
give  such  relief  and  upon  such  terms  as  may  he  just  " :  Jud.  Rules,  Order  42, 
rule  22. 

Existing  Modes  of  enforcing  Oeders. 

"  Nothing  in  any  of  the  rules  of  this  Order  shall  take  away  or  curtail  any 
right  heretofore  existing  to  enforce  or  give  effect  to  any  judgment  or  order  in 
any  manner  or  against  any  person  or  property  whatsoever  " :  Jud.  RuleS,  Order 
42,  rule  23. 

Order  in  which  Writs  to  be  issued. 

"  Nothing  in  this  Order  shall  affect  the  order  in  which  writs  of  execution 
may  be  issued  " :  Jud.  Rules,  Order  42,  rule  24. 


Wkits  of  Fieri  Facias  and  Elegit, 
(oedek  xliii.) 

Effect,  &c.,  of  Writs. 

"  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  force  and  effect  as  the 
like  writs  have  heretofore  had,  and  shall  be  executed  in  the  same  manner  in  which 
the  like  writs  have  heretofore  been  executed" :  Jud.  Rules,  Order  43,  rule  1. . 

As  to  when  writ  of  fi.  fa.  and  elegit  may  be  sued  out,  see  Jud.  Rules,  Order 
42,  rule  15,  ante,  p.  157. 

Writs  in  Aid. 

"  Writs  of  (venditioni  exponas,  distringas  nuper  vice  comitem,  fieri '  facias  de 
bonis  ecclesiasticis,  sequestrari  facias  de  bonis  ecclesiasticis,  and  all  other  writs  in 
aid  of  a  writ  of  fieri  facias  or  of  elegit  may  be  issued  and  executed  in  the  same 
cases  and  in  the  same  manner  as  heretofore  " :  Jud.  Rules,  Order  43,  rule  2. 

"  Where  it  appears  upon  the  retiun  of  any  writ  of  fi.  fa.  that  the  sheriff  or  other 
officer  has  by  virtue  thereof  seized  but  not  sold  any  goods  of  the  person  directed  to 
pay  the  sum  of  money  or  costs,  the  person  to  whom  the  same  is  payable  is 
at  liberty,  immediately  after  the  writ  with  the  return  has  been  filed  as  of  record, 
to  sue  out  a  writ  of  venditioni  exponas  " :  Cons.  Ord.  29,  rule  9. 

If  a  sufficient  sum  to  answer  the  demand  of  the  person  issuing  a  common  writ 
of  fi.  fa.  is  not  levied  under  it,  he  is  entitled  to  have  a  second  writ  issued  into  the 
same  or  another  county  :  Braith,  Pr.  19G  ;  Spencer  v.  Allen,  2  Phil.  215  ;  11  Jur, 
93. 

"Where  part  only  of  a  debt  directed  to  bo  paid  by  an  order  had  been  levied 
tinder  a  fi.  fa.,  the  Court  refused  to  make  an  order  for  the  payment  of  the  balance ; 
but  directed  an  inquiry  as  to  the  amount  due,  and  ordered  payment  within  ten 
days  after  date  of  the  chief  clerk's  certificate  :  Dan.  5th  ed.  926,  citing  Eipkina  v. 
Eiphins,  32  L.  J.  (Ch.)  512. 

Where  an  order  had  been  made  under  the  Winding-up  Acts  directing  the  pay- 
ment of  a  call  into  the  Bank  of  England  to  the  account  of  the  official  liquidator 
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in  the  form  prescribed  by  the  Orders  of  the  Hth  November,  1862,  it  was  held 
that  in  order  to  enforce  payment  by  fi.  fa.  the  liquidator  must  obtain  on  order  for 
payment  to  himself :  Re  Leeds  Banking  Company,  L.  E.  1  Ch.  150. 

A  four-day  order,  and  not  a  fi.  fa.,  is  the  proper  process  to  enforce  payment  by  a 
receiver :  Wldtehead  v.  Lynes,  34  Beav.  161 ;  affirmed,  12  L.  T.  (N.S.)  332. 

"  If,  upon  the  return  of  any  writ  of  fi.  fa.  or  elegit,  it  appears  that  the  person 
against  whom  the  writ  was  issued  is  a  beneficed  clerk,  and  has  no  goods  or 
chattels,  nor  any  lay  fee  in  the  bailiwick  of  the  sheriff  to  whom  the  writ  was 
directed,  the  person  to  whom  the  sum  of  money  or  costs  mentioned  in  the  writ  is 
payable  is,  immediately  after  the  writ  with  the  return  has  been  filed  as  of  record, 
to  be  at  liberty  to  sue  out  one  or  more  writ  or  writs  of  fi.  fa.  de  bonis  ecclesi- 
asticis  or  one  or  more  writ  or  writs  of  sequestrari  facias  "  :  Cons.  Ord.  29,  rule  11. 

A  writ  of  sequestrari  facias  may  be  issued  after  a  return  by  sequestrators  that 
the  person  against  whom  the  commission  of  sequestration  was  issued  is  a  bene- 
ficed clerk,  and  that  he  has  no  lay  property :  Alhn  v.  Williams,  2  Sm.  &  Giff. 
455 ;  Norton  v.  Pritchard,  2  Sm.  &  Giff.  455,  n. 


Attachment. 

(oedek  xliv.)  '-'' 

Effect  of  Weit. 

"A  writ  of  attachment  shall  have  the  same  effect  as  a  writ  of  attachment 
issued  out  of  the  Court  of  Chancery  has  heretofore  had  "  :  Jud,  Eules,  Order  44, 
rule  1. 

Form  of  Writ. 

Date. — Title,  &c.— Victoria,  &o.— To  the  Sheriff  of  —  greeting  : 
We  command  you  to  attach  C.  D.  so  as  to  have  him  before  us  in  the  — 
Division  of  our  High  Court  of  Justice  wheresoever  the  said  Court  shall 
then  be,  there  to  answer  us,  as  well  touching  a  contempt  which  he,  it  is 
alleged,  hath  committed  against  us,  as  also  such  other  matters  as  shall 
be  then  and  there  laid  to  his  charge,  and  further  to  perform  and  abide 
such  order  us  our  said  Court  shall  make  in  this  behalf,  and  hereof  fail 
not,  and  bring  this  writ  with  you." 
Witness,  &c. 

Leave  to  issue  Writ  of  Attachment. 

"  No  writ  of  attachment  shall  be  issued  without  the  leave  of  the  Court  or  a 
judge,  to  be  applied  for  on  notice  to  the  party  against  whom  the  attachment  is  to 
be  issued" :  Jud.  Eules,  Order  44,  rule  2. 

An  attachment  for  an  order  perfected  before  the  commencement  of  the 
Judicature  Act,  1878,  cannot  be  issued  without  notice :  In  JRe  a  Solicitor 
L.  E.  1  Ch.  D.  445.  ' 

Attachment  for  Disobedience  of  Order. 
Whereas  hj  an  order  dated,   &o.    [recite   the  part  of  order  to  he 
performed].     Now  upon  motion,  &c.,  and  upon  reading  the  said  order, 
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an  affidavit  of  —  of  service  of  notice  of  this  motion  and  of  the 
said  order  on  — ,  Let  the  said  —  be  at  liberty  to  issue  an  attachment 
against  the  said  B.  for  his  contempt  in  not  having  [state-  the  act  required 
to  he  done'].  If  ordered  :  Let  the  said  B.  pay  to  the  said  —  the  costs  of 
and  occasioned  by  the|  said  attachment  and  of  this  order  (such  costs 
to  be  taxed,  &c.). 

See  Order  42,  Rules  1-5,  ante,  p.  155. 

"Where  any  person  is  by  a  decree  or  order  made  in  any  suit  or  matter  directed 
to  do  any  act  other  than  or  besides  the  payment  of  money  or  costs,  and  after  due 
service  of  such  decree  or  order  refuses  or  neglects  to  do  such  act,  according  to  the 
exigency  of  the  same  decree  or  order,  the  person  prosecuting  such  decree  or  order 
shall,  at  the  expiration  of  the  time  limited  for  the  performance  thereof,  be  entitled 
[upon  notice,  see  infra]  to  a  writ  or  writs  of  attachment  against  the  disobedient 
person :  General  Order,  1870,  rule  6.  - 

Prisoner  discharged. 

Upon  motion,  &c.,  by  counsel  for  the  Deft  S.  E.  M.,  who  alleged 
that  the  said  Deft  is  a  prisoner  in  HoUoway  Prison  for  his  contempt 
in  not  putting  in  his  answer  to  the  Pits'  bill,  but  the  said  Deft 
has  since  put  in  his  answer  to  the  Pits'  bill  as  by  the  record  and  writ 
clerk's  certificate  appears,  and  upon  hearing  counsel  for  the  Pits,  and 
upon  reading  the  said  certificate.  Let  the  said  Deft  S.  E.  M.  be  dis- 
charged out  of  the  custody  of  the  governor  of  Holloway  Prison  for 
his  contempt  in  not  putting  in  an  answer  to  the  Pits'  bill.  Let  the 
Deft  pay  to  the  Pits  their  costs  occasioned  by  the  said  contempt  and 
also  their  costs  occasioned  by  this  application  to  the  Court  by  the 
taxing  master.     Jackson  v.  Mawhy  (V.-C.  H.),  Nov.  18,  1875. 

Prisoner  discharged — Upon  Terms. 

Let  —  be  at  liberty  on  or  before  the  —  day  of  —  to  pay  the  sum  of 
£ —  into  the  Court  to  the  credit  of,  &o.  Let,  upon  such  payment  being 
made  and  on  payment  to  —  of  his  costs  occasioned  by  the  said  con- 
tempt and  of  his  costs  of  this  application  [to  be  taxed,  &c.],  the  said 
—  be  discharged  out  of  the  custody  of,  &c.,  in  respect  of  his  said 
contempt. 

Discharge  of  Prisoner. 

A  deft  who  has  cleared  his  contempt  by  doing  the  act  required  cannot,  since 
the  Debtors  Act,  1869,  be  detained  in  prison  for  non-payment  of  the  costs  of  his 
contempt :  Jachson  v.  Mawhy,  L.  R.  1  Ch.  D.  86. 

The  costs  of  an  executed  attachment  have  previously  to  the  Judicature  Act 
been  fixed  costs  (13s.  Bd.).  But  there  are  no  longer  any  fixed  costs,  as  a  matter 
of  course,  which  cannot  be  altered  in  the  discretion  of  the  Court :  Abud  v.  Biches, 
L.  R.  2  Ch.  D.  528. 

Parties  who  move  for  a  writ  of  attachment  should  ask  for  costs  at  the  samp 
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time,  although  the  Court  may  subsequently  direct  such  costs  to  be  taxed  and 
paid :  S.  0. 

Upon  the  application  of  a  pauper  deft  to  be  discharged  from  custody,  it  was 
held  that  the  Court  had  no  power  to'  order  the  costs  of  the  pit  upon  his  own 
application  to  be  provided  for  by  the  Treasury  :  Hall  v.  Ball,  L.  E.  11  Eq.  290. 

For  cases  of  applications  made  by  parties,  when  in  contempt  and  waiver  of  the 
contempt,  see  Green  v.  Thompson,  1  S.  &  S.  121 ;  Woodward  v.  Turnaine, 
9  Sim.  301;  Herrett  v.  Reynolds,  2  Giff.  409  ;  Coyle  v.  Alleyne,  16  Beav.  548 ; 
Bolerts  v.  Albert  Bridge  Co.,  L.  E.  8  Ch.  753. 


Committals — Special  Contempts. 
Order  Nisi. 


TJpoN  motion,  &c.,  and  upon  reading,  &c.,  Let  —  stand  committed  to 
Holloway  Prison  for  contempt  of  this  Court  in,  &c.,  as  appears  loj  the 
affidavit  of,  &c.,  unless  lie  the  said  —  shall  shevr  good  cause  to  tlje 
contrary  before  his  Lordship  \name  of  judge]  at  the  sitting  of  the 
Court  on  the  —  day  of  — . 

Order  Absolute. 

Whereas  by  an  order  dated,  &c.  [recite  order],  and  the  said  —  not 
attending  this  Court  this  day  pursuant  to  the  said  order,  although 
duly  served  with  the  said  order  as  by  affidavit  of  —  appears,  and  no 
cause  being  shewn  to  the  contrary,  Let  the  said  —  stand  committed  to 
Holloway  Prison  for  his  said  contempt.  See  Lechmere  Gharltorts  Gase, 
2  My.  &Cr.  316,  343. 

Order  Nisi  against  Sheriff  to  return  Writ. 

Whereas  by  an  order  dated,  &c.,  It  was  ordered  that  the  sheriff  of 
—  should  forthwith  make  his  return  to  the  writ  of  attachment  issued 
against  —  for  his  contempt  in  not,  &c.  [state  the  default].     Now  upon 

motion,  &c.,  who  alleged  that  the  said  order  was  on  the  —  day  of 

duly  served  on  the  sheriff  [deputy  sheriff  or  under-sheriff]  of  the 
county  of  — ,  as  by  affidavit  of  —  appears,  notwithstanding  which  the 
said  sheriff  has  not  returned  the  said  writ  of  attachment,  and  upon 

reading  the  said  order  and  affidavit,  Let  the  said  sheriff  of ,  within 

six  days  after  personal  notice  hereof,  return  the  said  writ  of  attachment, 
and  in  default  thereof,  Let  the  said  sheriff  stand  committed  to  Hol- 
loway Prison  for  his  said  contempt.    See  Evans  v.  Davies,  7  Beav.  82. 

Order  for  Committal  on  Notice  of  Motion. 
Whereas  by  an  order  dated,  &c.  [recite  order].  Now  upon  motion,  &c. 
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[and  upon  hearing  counsel  for  — ],  and  upon  hearing  an  affidavit  of 
&c.  [and  an  affidavit  of  service  of  notice  of  this  motion  on  — ],  and  this 
Court  being  of  opinion,  upon  consideration  of  the  facts  disclosed  by  the 
evidence  aforesaid,  that  the  said  —  has  been  guilty  of  a  contempt  of 
this  Court  by,  &c.,  Let  the  said  —  stand  committed  to  Holloway 
Prison  for  his  said  contempt. 

Note.— Where  the  Court  itself  takes  notice  of  the  contempt,  the  order  liisi 
has  usuaUy  been  made.  And  in  other  cases  the  order  for  committal  has  been 
made  on  notice  of  motion. 

Special  Contempts. 

Any  one  who  uses  violence  or  abusive  language  to  a  person  serving  the  process  or 
order  of  the  Court,  or  any  scandalous  or  contemptuous  words  against  the  Court,  or 
the  process  thereof,  shall  be  liable  to  be  committed  upon  motion,  on  notice  to  the 
person  so  offending":  Cons.  Ord.  42,  rule  2. 

It  is  a  special  contempt  to  do  acts  disturbing  the  free  course  of  justice,  or  to 
attack  parties  to  the  cause  or  their  witnesses :  Pool  v.  Sacheverell,  1  P.  Wms. 
675 ;  Anon.,  2  Atk.  469 ;  Soach  v.  Qarvan,  2  Dick.  794 ;  Lechmere  Charlton's 
Case,  2  My.  &  Cr.  316  ;  Littler  v.  Thompson,  2  Beav.  129  ;  Coleman  v.  West 
Hartlepool  Ry.  Co.,  8  W.  R.  734 ;  Daw  v.  Eley,  L.  E.  7  Eq.  49 ;  Tichhorne  v. 
Tichbome,  18  W.  R.  621. 

So,  too,  it  is  a  special  contempt  to  publish,  while  a  cause  is  pending,  comments 
upon  the  evidence  calculated  to  prejudice  the  parties'  cases ;  or  to  publish,  with  or 
without  comment,  the  pleadings,  evidence,  or  any  petition  or  ex  parte  statement  in 
any  pending  cause  or  matter:  Dan.  5th  ed.  932,  citing  Carr  v.  Oann,  3  Hare, 
333,  n.;  Coleman  y.  West  Hartlepool  Ry.  Co.,  8  W.  R.  734;  Re  Cheltenham  and 
Swansea  Ry.  Carriage  and  Waggon  Co.,  L.  E.  8  Eq.  580 ;  Re  London  Flour  Co., 
16  W.  E.  474. 

Service  of  Oedee. 

The  service  of  the  order  to  shew  cause,  or  of  the  order  nisi,  or  of  the  notice  of 
motion  for  committal,  must  in  general  be  personal:  HopeY.  Hope  (L.J  J.),  17 
W.  E.  363.  But  substituted  service  may  be  directed :  Lechmere  Charlton's  Case, 
2  My.  &  Cr.  316. 


The  Debtoes  Act,  1869. 

Attachments  under  Section  4. 

Whereas  by  an  order  dated,  &c.  [recite  part  of  order  to  he  performed']. 
Now  upon  notice,  &c.,  and  upon  reading  the  said  order  and  affidavit  of, 
&c.,  and  it  appearing  to  the  satisfaction  of  the  Court  that  the  said  — 
has  made  default  in  payment  of  the  sum  of  £ — ,  directed  to  be  paid 
to  the  said  —  [or,  into  Court  to  the  credit  of,  &e.],  as  provided  by 
the  said  order,  and  that  such  default  is  the  default  of  a  trustee  [or 
person  acting  in  a  fiduciary  capacity],  ordered  to  pay  a  sum  in  his 
possession  or  under  his  control  [or,  that  such  default  is  the  default  by 
an  attorney  or  solicitor  ordered  to  pay  costs  for  misconduct  as  such 
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solicitor,  or  to  pay  a  sum  of  money  in  Hs  character  of  an  officer  of  the 
Court],  within  the  meaning  of  the  Debtors  Act,  Let  the  said  —  he  at 
liberty  to  issue  an  attachment  against  the  said  —  for  his  contempt  m 
not  having  paid  the  sum  of  £—  pursuant  to  the  said  order. 

Attachment  against  Solicitok  on  Taxation  of  his  Bill  against 

HIS  Client. 
Whereas  by  an  order  dated,  &o.,  it  was  referred  to  the  taxing 
master  to  tax,  &c.,  and  it  was  ordered  (inter  alia)  that  the  taxing 
master  should  certify  the  amount  due  from  G.  P.  to  E.  B.  (the 
solicitor),  or  from  the  saidE.  B.  to  the  saidG.  P.,  and  that  the  amount 
so  to  be  certified  should  be  paid  within  —  days  after  service  of  the 
said  order  and  of  the  taxing  master's  certificate.  Now  upon  motion, 
&c.,  and  upon  reading  the  said  order  and  taxing  master's  certificate, 
and  an  aflBdavit  of  service  of  the  said  order  and  certificate  on  the  said 
E.  B.,  and  it  appearing  to  the  satisfaction  of  the  Court  that  the  said 
E.  B.  has  made  default  in  payment  of  the  sum  of  £ — ,  part  of  the 
money  certified,  &c.,  and  that  such  default  is  a  default  made  by  a 
solicitor  of  this  Court  who  has  been  ordered  to  pay  a  sum  of  money  in 
his  character  of  an  officer  of  this  Court  within  the  meaning  of  the 
Debtors  Act,  1869,  Let  the  said  G.  P.  bo  at  liberty  to  issue  an  attach- 
ment against  the  said  E.  B.  for  his  contempt  in  not  having  paid  the 
said  £—  pursuant  to  the  said  order.    Be  Baker  (M.  E.),  April  4,  1871. 

Exceptions  from  Debtors  Act. 

The  following  cases  are  excepted  from  the  operation  of  the  Debtors  Act,  1869, 
abohshing  imprisonment  for  default  in  payment  of  a  sum  of  money : — 

1.  Default  in  payment  of  a  penalty  or  sum  in  the  nature  of  a  penalty,  other 

than  a  penalty  in  respect  of  any  contract : 
'2.  Default  in  payment  of  any  sum  recoverable  summarily  before  a  justice  or 

justice  of  the  peace  : 

5.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity,  and  ordered  to 

pay  by  a  Court  of  Equity  any  sum  in  his  possession  or  under  his  control : 
4.  Default  by  an  attorney  'or  solicitor  in  payment  of  costs  when  ordered  to  pay 
costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his  character  of  an  officer  of  the  Court  making 
the  order : 
•5.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  a  salary  or 
■other  income  in  respect  of  the  payment  of  which  any  Court  having 
jurisdiction  in  bankruptcy  is  authorized  to  make  an  order  : 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which  orders 

are  in  the  Act  authorized  to  be  made :  32  &  33  Vict.  c.  62,  s.  4. 
"  Where  by  any  decree  or  order  a  trustee  or  person  acting  in  a  fiduciary  capa- 
city is  ordered  to  pay  in  a  limited  time  any  sum  of  money  in  his  possession  or 
under  his  control,  or  a  solicitor  is  ordered  to  pay  in  a  hmited  time  costs  for 
misconduct  as  such  solicitor,  or  to  pay  in  a  limited  time  a  sum  of  money  in  his 
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character  of  an  officer  of  the  Court,  and  such  trustte,  person,  or  solicitor,  after  duo 
service  of  such  decree  or  order,  neglects  or  refuses  to  pay  such  money  or  costs 
according  to  the  exigency  of  such  decree  or  order,"  the  person  prosecuting  such 
decree  or  order  is,  at  the  expiration  of  the  time  limited  thereby  for  the  performance 
thereof,  entitled  at  his  option  either  to  a  commission  of  sequestration  or  to  move 
for  an  attachment:  see  Gen.  Ord.  1870,  rule  7  ;  Jud.  Rules,  Order  44,  rule  3, 
p.  160. 

Where  a  trustee  has  njade  default  in  payment  of  a  sum  of  money  ordered  by 
the  Court  to  be  paid  and  admitted  to  have  been  in  his  possession,  an  attachment 
may  be  ordered  against  him,  although  he  may  have  spent  the  money  before  the 
order  and  be  unable  to  pay :  MidcUeton  v.  Chichester,  L.  R.  6  Ch.  152. 

It  need  not  appear  that  the  money  ordered  to  be  paid  by  him  had  at  some 
time  been  actually  in  his  sole  possession  or  under  his  control :  S.  0. ;  Evans  v. 
Bear,  L.  R.  10  Ch.  76. 

Hence  no  attachment  can  be  issued  against  a  trustee  on  an  order  directing  pay- 
ment of  a  sum  composed  of  principal  and  interest  not  distinguished. 

A  creditor  who  has  received  money  from  a  bankrupt  by  way  of  fraudulent 
preference,  and  has  been  ordered  to  repay  it  to  the  bankrupt's  estate,  is  not  a 
person  holding  a  fiduciary  capacity  under  the  4th  section :  He  Chapman  &  Shaw, 
L.  R.  8  Ch.  231. 

Default  by  a  solicitor  in  payment  of  a  balance  found  due  to  the  client  upon, 
taxation  under  the  common  order  to  tax  his  solicitor's  bill  is  a  default  within  the 
exceptions  of  tlie  Act :  Re  Bush,  L.  R.  9  Eq.  147. 

And  where  the  Court  has  ordered  a  man  to  pay  a  sum  of  money,  whether  in  th6 
shape  of  costs  or  anything  else,  a  debt  is  constituted  within  the  meaning  of  s.  5 : 
Hewitson  v.  Sherwin,  L.  R.  10  Eq.  53. 

But  where  the  solicitor  is  ordered  to  pay  costs  simply  as  an  unsuccessful 
litigant,  no  attachment  will  be  ordered  to  be  i.^sutd :  Re  Hope,  L.  R.  7  Ch.  523. 

If,  however,  the  solicitor  is  ordered,  in  his  character  of  a  solicitor,  to  pay  a  sum 
of  money  with  costs,  the  costs  will  be  considered  as  included  in  the  sum  ordered 
to  be  paid :  S.  C. 

Where  subsequently  to  an  order  directing  payment  by  a  solicitor  an  arrange- 
ment interfering  with  the  terms  of  the  order  was  come  to  between  the  parties 
and  broken  by  the  solicitor,  an  attachment  was  not  allowed  to  issue  for  non- 
compliance with  the  order ;  Harvey  v.  F.arvey,  L.  R.  16  Eq.  324. 

Where  by  any  decree  or  order  a  solicitor  is  ordered  to  pay  costs  for  misconduct  as 
such  solicitor,  without  a  time  being  limited  for  such  payment,  and  does  not  upon 
due  service  of  a  subpoena  for  such  costs  make  such  payment,  the  person  to 
whom  such  costs  are  payable  is  immediately,  upon  such,  default,  entitled,  at  his 
option,  either  to  a  commission  of  sequestration  or  to  move  for  a  writ  of  attachment : 
Gen.  Ord.  1870,  rule  8. 

Committals  under  Section  5  of  Debtors  Act. 

Immediate  Payment. 

Upon  motion,  &c.,  Let  the  s-iid  A.  B.  pay  to  the  said  —  [the  sum  of 

£—  as  and  for]  the  costs  of  and  incident  to  this  application  and  this 

order,  and  further,  that  the  haid  A.  B.,  for  default  in  pa-ment  of  Ihu 

sum  of  £—,  mentioned  in  the  said  decree  [or  order]  of  the  —  day  of 

^  te  committed  to  prison  for  the  term  of  six  weeks  from  the  date  of 

his  arrest,  including  the  day  of  such  date,  unless  he  shall  sooner  pay 
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the  said  hum  of  £ —  and  sheriff's  fees  for  the  execution  of  this  order, 
and  the  costs  hereinbefore  directed  to  be  paid  [or,  and  the  said  sum  of 
£ —  for  costs].  Let  anj*  sheriff  or  officer  to  whom  an  office  copy  of 
this  order  shall  be  delivered,  after  being  directed  to  him  by  the  clerk 
of  records  and  writs,  take  the  said  A.  B.  for  the  purpose  aforesaid,  if  he 
be  found  within  the  bailiwick. 

Payment  by  Instalments. 

Upon  motion,  &c.,  Let  the  uaid  A.  B.  pay  to  the  said  —  [the  sum  of 
£ —  as  and  for]  his  costs  of  and  incident  to  this  application  and  this 
order,  and  further,  Let  the  said  A.  B.,  for  default  in  payment  of  the 
sum  of  £ — ,  mentioned  in  the  said  decree  [or  order]  of  the  —  day  of  — , 
be  committed  to  prison  for  the  term  of  six  weeks  from  the  date  of  his 
arrest,  inchiding  the  day  of  such  date,  unless  he  shall  sooner  pay  the 
sheriff's  fees  for  the  execution  of  this  order  and  the  costs  hereinbefore 
directed  to  be  paid  [or,  and  the  sum  of  £ —  hereinbefore  directed  to  be 
paid  for  costs],  and  the  sum  of  £ — ,  part  of  the  said  sum  of  £• — . 

Let  the  said  A.  B.  pay  to  the  said  [state  to  whom  or  to  what  account 
to  he  paid]  the  sum  of  £ — ,  the  residue  of  the  said  sum  of  £ — ,  by  — 
equal  instalments  on  [state  times  of  payment].  Let  any  sheriff  or 
officer  to  whom  an  office  copy  of  this  order  shall  be  delivered,  after 
being  directed  to  him  by  the  clerk  of  records  and  writs,  take  the 
said  A.  B.  for  the  purpose  aforesaid,  if  he  be  found  within  his  baili- 
wick. 

Jurisdiction  unbee  the  Debtors  Act. 

"  The  Court  may  commit  to  prison  for  a  term  not  exceeding  six  weeks  or  until 
payment  of  the  sum  due,  any  person  who  makes  default  in  payment  of  any  debt 
or  instalment  of  any  debt,  due  from  him  in  pursuance  of  anv  order  or  judgment  of 
that  or  any  other  competent  Court : 
"  Provided — ■ 

"  (1.)  That  the  jurisdiction  by  this  section  given  of  committing  a  person  to 
prison  shall,  in  the  case  of  any  Court  other  than  the  superior  Courts  of  Law  and 
Equity,  be  exercised  only  subject  to  the  following  restrictions,  that  is  to  say : 

(a.)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an  order  made 
in  open  Court,  and  shewing  on  its  face  the  ground  on  which  it  is 
issued : 
(b.)  Be  exercised  only  as  respects  a  judgment  of  a  superior  Court  of  Law  or 
Equity  when  such  judgment  does  not  exceed  fifty  pounds,  exclusive 
of  Ousts : 
(c.)  Be  exercised  only  as  respects  a  judgment  of  a  County  Court  by  a  County 
Court  judge  or  his  deputy. 
"(2.)  That  such  jurisdiction  shall  only  he  exercised  when  it  is  proved  to  tlie 
satisfaction  of  the  Court  that  the  person  making  default  either  has  or  has  had 
since  the  date  of  the  order  or  judgment,  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  has  refused  or  neglected  or  refuses  or  neglects 
to  pay  the  same  ":  32  &  ij3  Vict.  c.  62,  s.  5. 
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Where  the  Court  has  ordered  a  man  to  pay  a  sum  of  money,  whether  in  the 
shape  of  costs  or  anything  else,  a  debt  is  constituted  within  the  meaning  of  s.  5  : 
Eewiison  v.  Sherwin,  L.  R.  10  Eq.  53. 

Form  of  Oeder  foe  Committal. 

"  The  Comt,  in  making  an  order  for  committal  to  prison  under  the  5th  section, 
may  either  make  such  imprisonment  determinable  on  payment  of  the  whole  sum 
in  respect  of  which  the  person  to  be  imprisoned  is  in  default,  together  with  such 
costs  as  the  Court  shall  think  fit,  or  may  order  the  debt  to  be  paid  by  such 
instalments  as  the  Court  shall  think  fit,  and  make  the  imprisonment  determinable 
on  payment  of  such  costs  and  such  of  the  said  instalments  as  the  Court  shall 
think  fit,  and  in  either  of  such  cases  the  Court,  if  it  shall  think  fit,  may  direct 
payment  of  a  sum  in  gross  in  lieu  of  taxed  costs  " :  Debtors  Act,  1869,  s.  13. 

An  office  copy  of  the  order  of  committal  shall  be  delivered  to  the  sheriff  or 
other  officer  required  to  execute  the  same :  Debtors  Act,  1869,  s.  13. 

Inquiries — ^Further  Evidence. 

"  The  Court,  upon  hearing  of  any  such  application,  may,  if  it  shall  see  fit  so  to 
do,  instead  of  refusing  or  granting  the  application,  adjourn  the  same,  and  either 
give  leave  to  adduce  further  evidence  or  direct  an  inquiry  in  chambers  as  to  the 
means  of  the  person  making  default,  or  require  the  production  and  oral  exami- 
nation before  itself  of  the  person  making  default,  and  any  persons  who  have 
given  evidence  against  or  in  support  of  the  application,  or  of  such  of  them  as  the 
Court  may  think  fit,  in  the  same  manner  as  such  production  and  oral  examination 
might  be  required  at  the  hearing  of  a  cause  " :  s.  11. 

Discharge  of  Prisoner  committed  under  Debtors  Act,  1869 — 
Certificate. 

Upon  payment  of  the  sum  or  sums  in  that  behalf  mentioned  in  the  order  of 
committal,  including  the  sheriff's  fees,  and  the  costs  or  gross  sum  in  lieu  of 
costs  made  payable  by  the  order,  the  person  committed  is  entitled  to  the  follow- 
ing certificate,  or  to  the  like  effect,  signed  by  the  solicitor  of  the  person  prosecuting 
the  decree  or  order  which  has  been  disobeyed,  or  if  such  person  be  acting  in 
person,  then  signed  by  him  and  attested  by  a  solicitor  or  justice  of  the  peace  : — 

A.  V.  B. 
[or.  In  the  Matter  of — .J 
I  certify  that  A.  B.,  now  in  the  gaol  of — ,  upon  an  order  of  the  High 
Court  of  Chancery,  dated  the  —  day  of — ,  made  in  the  above  cause  [or, 
matter],  until  payment  of  £ — ,  has  paid  the  said  sum,  together  with  the 
[sum  of  £ — for]  costs  mentioned  in  the  said  order  and  sheriff's  fees. 

General  Order,  Jan.  7, 1870,  rule  17,  and  schedule. 

Attachment  after  Discharge. 
"  In  case  any  order  is  made  under  the  5th  section  of  the  said  Act  for  payment  of 
a  sum  of  money  by  instalments,  and  the  person  imprisoned  shall,  after  his  dis- 
charge from  prison,  neglect  or  refuse  to  pay  the  subsequent  instalments,  or  any  of 
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them,  the  person  prosecuting  the  decree  or  order  for  disobedience  to  which  the 
committal  was  ordered,  shall,  in  addition  to  his  remedies  against  the  property  of 
the  person  making  default,  be  entitled  to, enforce  payment, of  such  subsequent 
instalments  by  attachment,  as  in  the  case  of  disobedience  to  an  order  directing 
the  performance  of  some  act  other  than  payment  of  money " :  Gen.  Ord.  Jan.  7, 
1870,  rule  18. 


Attachment  of  Debts. 

(oedek  xlv.) 

Debt  attached — Garnishee  to  shew  Cause. 

Let  all  debts  due  or  owing  or  accruing  due  from  E.  T.  to  the  Deft 
C.  F.  be  attached  to  answer  the  sum  of  & —  by  the  order  dated,  &c., 
directed  to  be  paid  to  the  Pit  S.  G.  by  the  said  Deft.  Let  the  said 
E.  T.,  his  solicitors  or  agents,  attend  before  his  Lordship  the  Master  of 
the  EoUs  at  his  chambers  in  Kolls  Yard,  Chancery  Lane,  on  the  — 
day  of  — ,  at  —  o'clock  in  the  forenoon,  to  shew  cause  why  he  should 
not  pay  to  the  Pits  the  debt  due  from  him  to  the  said  Deft,  or  so  much 
thereof  as  may  be  sufiScient  to  satisfy  the  said  judgment.  Qillott  v.  Ker 
(M.  E.),  May  6,  1876. 

Garnishee  to  pay  Money  in  his  Hands  in  Liquidation  op  Debt. 

"Whereas  by  an  order  dated,  &c.,  made  on  the  application  of,  &c.,  it 
was  ordered  [recite  order  attaching  debt\  and  the  said  —  attending 
this  day,  and  the  said  —  (the  garnishee)  not  appearing  in  person  or 
by  his  solicitor,  although  he  has  been  duly  served  with  the  said  order 
as  by  affidavit  of  —  appears,  and  upon  reading,  &c.,  Let  the  said  — 
{garnishee)  pay  any  sum  or  sums  of  money  now  in  his  hands  or  here- 
after to  come  to  his  hands  as  trustee  of  the  will  of  —  in  respect  of  the 
interest  which  the  said  —  {the  debtor)  takes  under  the  said  will  to  the 
Pits,  until  the  whole  of  the  sum  of  £ — ,  being  the  judgment  debt  re- 
covered by  the  said  Pits  against  the  said  Deft,  is  paid  and  satisfied. 
Birch  V.  Anderton  (M.  E.),  Dec.  22,  1875. 

Attachment  of  Debts. 

Examination  of  Debtor — Production  of  Book. 

"  Where  a  judgment  is  for  the  recovery  by  or  payment  to  any  person  of  money, 
the  party  entitled  to  enforce  it  may  apply  to  the  Court  or  a  judge  for  an  order 
that  the  judgment  debtor  be  orally  examined  as  to  whether  any  and  what  debts 
are  owing  to  him  before  an  officer  of  the  Court,  or  such  other  person  as  the  Court 
or  judge  shall  appoint ;  and  the  Court  or  judge  may  make  an  order  for  the  exami- 
nation of  such  judgment  debtor,  and  for  the  production  of  any  books  or  documents  "  : 
Juu.  Rules,  Order  45,  rule  1. 
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Debts  from  Gakkishee  attached — Garnishee  to  appeae. 

"  The  Court  or  a  judge  may,  upon  tlie  ex  parte  application  of  sucli  judgment  cre- 
ditor, either  hefore  or  after  such  oral  examination,  and  upon  affidavit  by  himself  or 
his  solicitor  stating  that  judgment  has  been  recovered,  and  that  it  is  still  unsatis- 
fied, and  to  what  amount,  and  that  any  other  person  is  indebted  to  the  judgment 
debtor,  and  is  within  the  jurisdiction,  order  that  all  debts  owing  or  accruing  from 
such  third  person  (hereinafter  called  the  garnishee)  to  the  judgment  debtor  shall 
be  attached  to  answer  the  judgment  debt ;  and  by  the  same  or  any  subsequent 
order  it  may  be  ordered  that  the  garnishee  shall  appear  before  the  Court  or  a 
judge  or  an  officer  of  the  Court,  as  such  Court  or  judge  shall  appoint,  to  shew 
cause  why  he  should  not  pay  the  judgment  creditor  the  debt  due  from  him  to  the 
judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt " :  Jud.  Rules,  Order  45,  rule  2. 

Service  of  Order  attaching,  to  bind  Debts. 

"  Service  of  an  order  that  debts  due  or  accruing  to  the  judgment  debtor  shall 
be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner  as  the  Court  or 
judge  shall  direct,  shall  bind  such  debts  in  his  hands  " :  Jud.  Rules,  Order  45, 
rules. 

Default  of  Payment,  or  of  Dispute  of  Debt. 

"  If  the  garnishee  does  not  forthwith  pay  into  Court  the  amount  due  from  him 
to  the  judgment  debtor,  or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due,  or  claimed  to  be  due,  from  him  tct  the  judgment  debtor,  or 
if  he  does  not  appear  upon  summons,  then  the  Court  or  judge  may  order  execu- 
tion to  issue,  and  it  may  issue  accordingly,  without  any  previous  writ  or  process, 
to  levy  the  amount  due  from  such  garnishee  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  debt" :  Jud.  Rules,  Order  45,  rule  4. 

Garnishee  disputing  Liability. 

'  "  If  the  garnishee  disputes  his  liability,  the  Court  or  judge,  instead  of  making 
an  order  that  execution  shall  issue,  may  order  that  any  issue  or  que.stion 
necessary  for  determining  his  liability  be  tried  or  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried  or  determined "  :  Jud. 
Rules,  Order  45,  rule  5. 

"  Whenever  in  proceedings  to  obtain  an  attachment  of  debt  it  is  suggested  by 
the  garnishee  that  the  debt  sought  to  be  attached  belongs  to  some  third  person, 
or  "that  any  third  person  has  a  lien  or  charge  upon  it,  the  Court  or  judge  may 
order  such  third  person  to  appear  and  state  the  nature  and  particulars  of  his  claim 
upon  such  debt":  Jud.  Rules,  Order  45,  rule  6. 

Execution  against  Garnishee. 

« After  hearing  the  allegations  of  such  third  person  under  such  order,  and  of 
any  other  person  whom,  by  the  same  or  any  subsequent  order,  the  Court  or  judge 
may  order  to  appear,  or  in  case  of  such  third  person  not  appearing  when  ordered, 
the  Court  or  judge  may  order  execution  to  issue  to  levy  the  amount  due  from 
such  "-arnishee,  or  any  issue  or  question  to  be  tried  or  determined  according  to  the 
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preceding  rules  of  this  order,  and  may  bar  the  claim  of  such  third  person,  or 
make  such  other  order  as  such  Court  or  judge  shall  think  fit,  upon  such  terms,  in 
all  oases,  with  respect  to  the  Hen  or  charge  (if  any)  of  such  third  person,  and 
to  costs,  as  the  Court  or  judge  shall  think  just  and  reasonable  " :  Jud.  Eules, 
Order  45,  rule  7. 

Payment  ok  Execution  levied  to  be  a  Djschaege. 

"  Payment  made  by  or  execution  levied  upon  the  garnishee  under  any  such 
proceeding  as  aforesaid  shall  be  a  valid  discharge  to  him  as  against  the  judgpnent 
debtor  to  the  amount  paid  or  levied,  although  such  proceeding  may  be  set  aside, 
or  the  judgment  reversed  "  :  Jud.  Rules,  Order  45,  rule  8. 

Debt  Attachment  Book. 

"  There  shall  be  kept  by  the  proper  officer  a  debt  attachment  book,  and  in  such 
book  entries  shall  be  made  of  the  attachment  and  proceedings  thereon,  with 
names,  dates,  and  statements  of  the  amount  recovered  and  otherwise  ;  and  copies 
of  any  entries  made  therein  may  be  taken  by  any  person  upon  application  to  the 
proper  officer  " :  Jud.  Rules,  Order  45,  rule  9. 

Costs. 

"  The  costs  of  any  application  for  an  attachment  of  debts  and  of  any  proceedings 
arising  from  or  incidental  to  such  application  shall  be  in  the  discretion  of  the 
Court  or  a  judge  " :  Jud.  Eules,  Order  45,  rule  10. 


Enfokcing  by  Sequestration, 
(obdek  xlvii.) 

Sequesteation  without  Obdee. 


"  Where  any  person  is  by  any  judgment  directed  to  pay  money  into  Court,  or 
to  do  any  other  act  in  a  limited  time,  and  after  due  service  of  such  judgment 
refuses  or  neglects  to  obey  the  same  according  to  the  exigency  thereof,  the  person 
prosecuting  such  judgment  shall,  at  the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled,  without  obtaining  any  order  for  that  purpose  to 
issue  a  writ  of  sequestration  against  the  estate  and  effects  of  such  disobedient 
person.  Such  writ  of  sequestration  shall  have  the  same  effect  as  a  writ  of  seques- 
tration in  Chancery  has  heretofore  had,  and  the  proceeds  of  such  sequestration 
may  be  dealt  with  in  the  same  manner  as  the  proceeds  of  writs  of  sequestration 
have  heretofore  been  dealt  with  by  the  Court  of  Chancery"-  Jud  Eules 
Order  47.  '  ' 

Sequesteation  by  Oeder. 
Oeder  foe  Sequesteation  aftee  "Writ  of  Attachment  issued. 
Wheeeas  by  an  order  dated,  &o.,  it  was  ordered  [recite  so  much  of 
order  as  was  required  to  be  performed].     Now  upon  motion,  &c.,  and 
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upon  reading  the  said  order,  dated,  &c.,  tlie  attachment  issued  against 
—  for  his  contempt  in  not  [state  the  default  in  respect  of  which  the 
attachment  issuect],  directed  to  the  sheriff  of  — ,  and  the  return  of 
the  sheriff,  whereby  it  appears  that  the  said  —  is  a  prisoner  in  his 
custody  [or  non  est  inventus].  Let  a  sequestration  issue  directed  to  certain 
commissioners  to  be  therein  named,  to  sequestrate  the  said  — 
personal  estate,  and  the  rents,  and  profits,  and  issues  of  his  real  estate, 
unless  the  said  —  shall  [state  act  required  to  he  done]  clear  his 
contempt,  and  this  Court  make  other  order  to  the  contrary. 


Enfokcing  by  Sequestration. 

Judgments  for  the  payment  of  money  into  Court,  or  for  the  recovery  of  any 
property,  other  than  land  or  money,  may  be  enforced  by  sequestration:  see 
Jud.  Rules,  Order  42,  rules  1-4,  ante,  p.  155. 

Where  a  person  is  taken  or  detained  in  custody  under  a  writ  of  attachment, 
without  obeying  the  order,  the  person  prosecuting  the  order  shall,  upon  the  sheriffs 
return  that  the  disobedient  person  has  been  so  taken  or  detained,  be  entitled  to  a 
commission  of  sequestration  against  his  estate  and  effects.  And  in  case  the  sheriff 
shall  make  the  return  non  est  inventus  to  the  writ  of  attachment,  the  person 
prosecuting  the  order  shall  be  entitled,  at  his  option,  either  to  a  commission  of 
sequestration  in  the  first  instance  or  otherwise  to  an  order  for  the  serjeant-at- 
arms  :  see  Gen.  Ord.  Jan.  7,  1870,  rule  6. 

This  rule  does  not  apply  to  Peers,  or  members  of  Parliament,  or  corporations. 

Where  the  party  against  whom  the  writ,  of  sequestration  was  required  was 
shewn  to  be  abroad,  the  Court  dispensed  with  the  writ  of  attachment  altogether : 
£e  East  of  England  Bank,  2  Dr.  &  Sm.  284,  cited  in  Morgan,  514. 

And  where  the  writ  of  attachment  was  by  mistake  issued  into  a  wrong  county, 
and  a  writ  of  non  est  inventus  was  returned,  the  Court,  on  proof  of  the  person 
sought  being  abroad,  has  ordered  a  sequestration  to  issue  without  another  attach- 
ment :  Bodyson  v.  Hodgson,  23  Beav.  604,  cited  in  Morgan,  515. 

The  sequestration  is  usually  directed  to  four  persons,  and  they  should  be 
responsible  persons  :  Harr.  by  Newland,  cited  in  Daniell,  946.  But  they  need 
not  be  professional  persons :  Braith.  Pr.  240. 

The  seizure  of  the  person  under  an  attachment  does  not  destroy  the  right  to 
proceed  against  the  property. 

If  the  sheriff  finds  the  person  in  contempt,  he  must  either  send  him  to  prison 
or,  if  already  in  prison,  lodge  a  detainer  against  him. 

The  party  prosecuting  the  contempt  may  leave  the  prisoner  in  prison  until  he 
clears  his  contempt  by  perfoiming  the  act  required,  and  paying  the  costs  of  the 
contempt :  Braith.  Pr.  284. 

Oeder  foe  Serjeant-at-Arms. 

Wheeeas,  by  an  order  dated,  &c.  Kow  upon  motion,  &c.,  and 
upon  reading  the  said  order  and  the  attachment  issued  against  — 
for  his  contempt,  &c.,  and  whereby  it  appears  that  the  said  sheriff 
had  returned  nun  eat  inventus  thereon,  Let  the  fieijeant-at-arms  attend- 
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ing  this  Court  apprehend  the  said  —  and  bring  him  to  the  bar  of  this 
Court  to  answer  his  said  contempt.  And  thereupon  such  further  order 
shall  be  made  as  shall  be  just. 

Serjijant  at- Arms. 

If  the  serjeant-at-arms  caimot  apprehend  the  party  in  contempt,  the  order  for 
the  serjeaot-at-arms  will  not  be  discharged,  nor  the  contempt  thereupon,  without 
a  certificate  under  the  hand  of  the  serjeant-at-arms  that  his  fees  have  been  paid ; 
and  after  the  order  has  been  drawn  up  and  passed,  no  private  or  other  agreement 
can  be  made  between  the  party  prosecuting  the  contempt  and  the  person  standing 
in  contempt,  or  on  their  behalf,  for  a  compromise  of  the  suit  or  a  discharge  of  the 
contempt,  unless  such  satisfaction  be  made  to  the  serjeant-at-arms,  and  a  certifi- 
cate thereof  be  produced  in  Court :  Oons.  Ord.  30,  rule  2. 

If  the  serjeant-at-arms  apprehends  the  party,  he  brings  him  to  the  bar  of  the 
Court,  and  he  is  thereupon  turned  over  to  HoUoway  Prison  ;  and  upon  proof  of 
such  committal — that  is,  by  production  of  the  keeper's  certificate — ^the  party  prose- 
cuting the  contempt  may  apply  by  motion,  as  of  course,  for  an  order  for  seques- 
tration :  Br.  288. 

If  the  serjeant-at-arms  finds  the  party  already  in  custody,  he  makes  a  return 
accordingly,  and  thereupon  the  party  prosecuting  the  contempt  may  apply  to  the 
Court  for  a  habeas,  upon  which  the  party  in  custody  will  be  brought  to  the  bar 
of  the  Court  and  turned  over  to  Holloway  Prison  ;  and  upon  such  committal  the 
person  prosecuting  the  contempt  may  obtain,  by  motion  as  of  course,  an  order  for 
a  sequestration. 

Order  to  turn  over,  when  Prisoner  brought  up  by  Serjeant-at- 
Arms,  OR  BY  Habeas. 

(The  Deft)  A.  being  this  day  brought  to  the  bar  of  this  Cpuft  by 
the  serjeant-at-arms  attending  this  Couit  [or,  if  brought  up  hy  habeas, 
by  virtue  of  a  writ  of  habeas  corpus  cum  causis  directed  to  the  sheiiff 
of  — ,  or  the  keeper  of  the  Queen's  prison]  to  answer  his  contempt  in 
not  [state  the  default  in  respect  of  which  the  process  issued],  and  still  per- 
sisting in  his  said  contempt,  Kow  upon  motion,  &c..  Let  the  said  —  be 
turned  over  to  the  Queen's  prison,  and  remain  there  until  he  shall 
[state  act  required  to  he  done]  clear  his  contempt  and  this  Court  make 
other  order  to  the  contrary. 

Okder  for  Habeas,  whes  Pejsoner  has  been  detained  in  Custody. 

Whereas  by  an  order  dated  the  —  day  of  —  [recite  so  much  of  the 
order  required  to  be  performed].  IS'ow  upon  motion,  &c.,  by  counsel 
for  — ,  and  upon  reading  the  said  order,  the  writ  of  attachment 
issued  under  the  said  order  directed  to  the  sheriff  of  '— ,  and  the 
return  of  the  said  sheriff  indorsed  upon  the  said  writ,  and  whereby  it 
appears  that  —  is  in  his  custody  [or  if  order  has  been  made  for  serjeant- 
at-arms  :    Whereas  by  an  order  dated  the  —  day  of  — ,  it  was  ordered 
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that  the  serjeant-at-arms  attending  this  Court  should  apprehend  — 
and  bring  Mm  to  the  har  of  this  Court  to  answer  his  contempt  in 
not,  &c.,  and  upon  reading  the  said  order  and  the  certificate  of  the 
keeper  of  —  prison,  whereby  it  appears  that  the  said  —  is  detained 
in  custody],  Let  a  writ  of  habeas  corpus  cum  causis  issue  directed  to  the 
sheriff  of  —  [or  to  the  keeper  of  —  prison],  at  the  return  thereof,  to 
bring  the  said  —  to  the  bar  of  this  Court  to  answer  the  said 
contempt. 

It  has  been  said  that  the  party  in  coptempt  should  be  brought  to  the  bar  of 
the  Court  by  habeas,  where  the  serj«ant-at-arms  returns  that  he  is  in  prison,  for 
that  otherwise  it  is  not  clear  that  a  sequestration  could  regularly  issue :  Seton, 
ia24,  citing  Court  v.  Barr,  2  S.  &  S.  452.  But  this  is  a  doubtful  proposition : 
see  same  case  on  appeal,  2  Russ.  161. 

Where  a  party  is  brought  up  to  this  Court  by  virtue  of  any  writ  of  habeas,  duly 
issued  from  the  office  of  records  and  writs,  and  by  reason  of  the  pressure  of  other 
business,  or  from  any  other  cause,  the  hearing  of  the  cause  or  matter  in  which 
such  party  is  concerned  is  postponed  to  a  future  day,  a  new  writ  of  habeas  may  be 
issued  for  such  future  day,  if  the  Court  shall  so  direct,  without  payment  of  any  fee : 
Cons.  Order  30,  rule  3. 

Order  for  Sequestration  after  Order  for  Serjeant-at-Arms. 
Whereas  by  an  order  dated,  &c.,  it  was  ordered  [recite  so  much  of 
order  as  was  required  to  be  performed~\,  and  whereas  by  an  order  dated, 
&c.,  it  was  ordered  that  the  sergeant-at-arms  attending  this  Court 
should  apprehend  — ,  and  bring  him  to  the  bar  of  this  Court  to  answer 
his  contempt  in  not  complying  with  the  said  order  dated  the  — ■  day 
of — .  Now  upon  motion,  &c.,  by  counsel  for  — ,  and  upon  reading 
the  said  orders  dated  the  —  day  of  —  and  —  day  of  — ,  and  the 
return  of  the  serjeant-at-arms,  whereby  it  appears  that  the  said  — 
cannot  be  found,  Let  a  commission  of  sequestration,  &c.  [see  p.  171]. 


Sequestration  against  Corporations. 
Order  Nisi. 

Upon  motion,  &c.,  it  was  alleged  that  a  writ  of  distringas  [and  an 
alias  and  pluries  distringas]  having  issued  against  —  [style  of  corpora- 
tion] directed  to  the  sheriff  of  — ,  for  not  [state  from  the  writ  what  the 
corporation  was  ordered  to  do\  pursuant  to  the  said  order  dated,  &c., 
the  said  sheriff  has  returned  [state  the  return],  and  the  corporation 
persisting  in  their  said  contempt,  and  upon  reading  the  said  order,  writ, 
and  return  thereon.  Let  a  commission  of  sequestration  issue  directed  to 
certain  commissioners  to  be  therein  named  to  sequester  the  personal  estate 
of  the  said  corporation,  and  the  rents,  profits,  and  issues  of  their  real 
estate  until  they  shall  pay  the  said  sum  of  £—  [or,  state  the  act 
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required  to  be  done],  clear  their  contempt,  and  this  Court  make  other 
order  to  the  contrary,  uDlees  the  said  corporation  having  personal 
notice  thereof  shall  within  seven  days  after  such  notice  shew  unto 
this  Court  good  cause  to  the  contrary. 

OeDER  NiSt  MADE  ABSOLUTE. 

Whereas  by  an  order  dated,  &c.  [recite  order  nisi].  Now  upon  motion, 
&c.,  by  the  counsel  for  — ,  who  alleged  that  the  said  —  [the  corporation] 
has  been  duly  served  with  the  said  order,  notwithstanding  which  the 
said  —  has  Tiot  [state  the  act  required  to  he  performed],  as  by  affidavit  of 
—  appears,  and  no  cause  having  been  shewn  against  the  said  order  as 
by  the  registrar's  certificate  also  appears,  and  upon  reading  the  said 
order,  affidavit,  and  certificate,  Let  a  commission  of  sequestration  issue, 
directed  to  certain  commissioners  to  be  therein  named  to  sequester  the 
said  —  personal  estate,  and  the  rents,  issues,  and  profits  of  their  real 
estate,  until  they  shall  [state  act  required  to  be  performed],  and  this 
Court  make  other  order  to  the  contrary. 

Enforcing  against  Corporations. 

A  decree  or  order  may  be  enforced  against  a  corporation  aggregate  by  distringas 
and  sequestration.  , 

The  writ  of  distringas  is  directed  to  the  sheriff,  or  other  officer  having  jurisdiction, 
and  commands  him  to  distrain  the  lands,  tenements,  goods,  and  effects  of  the 
corporation. 

If  the  sheriff  returns  nulla  hona,  an  alias  distringas  may  be  sued  out,  and  if  a 
similar  return  is  made,  a,  pluries  distringas  may  be  issued. 

If  the  sheriff  returns  "  issues  "  to  the  first  or  second  distringas,  or  issues,  or 
nulla  lona,  to  the  third,  an  order  nisi  for  sequestration  may  be  obtained. 

If  the  corporation  has  property,  the  sheriff  usually  levies  40s.  under  the  first 
writ ;  £4  under  the  second  ;  and  the  whole  property  of  the  corporation  under  the 
third :  Hinde,  140,  cited  in  Dan.  5th  ed.  402. 

The  order  nisi  will  be  granted  upon  the  return  "  issues  40s.,"  although  the  whole 
amount  due  might  have  been  levied  under  the  writ  of  distringas :  Harvey  v.  East 
India  Company,  Reg.  Lib.  A.  1700,  fo.  506  ;  Lowton  v.  May w  of  Colchester,  3  Mer. 
543. 

Oedees  peo  inteeesse  suo. 

Peopeety  Sequestered. 

Upon  motion  [to  discharge  the  sequestrators],  &c..  Let  an  inquiry  be 
made  whether  Q.  S.  and  J.  Z.  S.  have  any  and  what  interest  in  [the 
lands  and]  several  goods,  chattels,  &c.,  sequestered  by  J.  0.  and  J.  N. 
the  sequestrators  acting  under  the  commission  of  sequestration  issued 
in  this  cause  or  any  and  what  part  thereof.  Adjourn  further  hearing 
of  motion  until  after  certificate.  Alton  v.  Harrison  (V.-C.  S.)  Jan 
28,  1869. 
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Where  the  right  of  the  person  asking  for  an  inquiry  is  clear,  the  Court  has 
made  an  order  in  his  favour  without  inquiry  :  Dixon  v.  Smith,  X  Sw.  457,  cited 
in  Daniel,  5th  ed.  920. 

And  has  ordered  possession  of  the  property  claimed  to  be  delivered  to 
the  claimant  upon  his  entering  into  security :  Wharam  v.  Broughton,  1  Ves. 
Sen.  180. 

Where  a  person  claims  to  be  entitled  to  property  sequestered,  he  should  apply 
to  the  Court  to  direct  an  inquiry  whether  he  has  any  and  what  interest  in  the 
property  sequestered. 

The  order  may  be  obtained  as  well  of  personalty  as  of  real  estate  :  Lord  Pelliam 
Y,  Duchess  of  Newcastle,  3  Sw.  290,  n. 


Wbit  of  Possession, 
(oedee  xlviii.) 

Recovery  of  Land,  how  enforced. 

"  A  judgment  that  a  party  do  recover  possession  of  any  land  may  be  enforced 
by  writ  of  possession  in  manner  heretofore  used  in  action  of  ejectment  in  the 
Supreme  Courts  of  Common  Law  " :  Jud.  Rules,  Order  48,  rule  1. 

On  Affidavit  without  Order. 

"Where  by  any  judgment  any  person  therein  named  is  directed  to  deliver  up 
possession  of  any  lands  to  some  other  person,  the  person  prosecuting  such  judg- 
ment shall,  without  any  order  for  that  purpose,  be  entitled  to  sue  out  a  writ  of 
possession  on  filing  an  affidavit  shewing  due  service  of  such  judgment,  and  that 
the  same  has  not  been  obeyed  " :  Jud.  Rules,  Order  48,  rule  2. 

Under  the  former  practice  in  ejectment,  upon  any  judgment  for  recovery  of 
possession  and  costs,  there  might  have  been  either  one  writ  or  separate  writs  of 
execution  for  the  recovery  of  possession  and  for  the  costs  at  the  election  of  the 
claimant :  Com.  Law  Proc.  Act,  1854,  s.  187. 

If  the  writ  of  possession  is  not  executed,  or  only  part  executed,  then  upon  the 
return  of  it  an  alias  writ  may  issue :  Chitty's  Archhold,  12th  ed.  1046. 

But  if  possession  be  once  completely  given  under  it,  the  pit  cannot  sue  out 
another  writ  of  possession :  Doe  d.  Pate  v.  Boe,  1  Taunt.  55,  cited  in  Chitty's  Arch- 
bold,  12th  ed.  1046.  In  such  a  case,  however,  if  the  disturbance  took  place  recently, 
after  the  possession  delivered,  it  is  probable  that  the  Court,  upon  application,  would 
order  the  possession  to  be  restored :  Ibid. 

The  ofBcer,  if  necessary,  may  break  open  doors  in  order  to  execute  the  writ,  if 
the  possession  be  not  quietly  given  up:  5  Co.  91b,  cited  in  Chitty's  Archhold, 

1045. 

And  after  he  has  got  possession,  he  may  remove  all  persons,  goods,  &c.,  from  off 
the  premises  before  he  gives  possession :  Upton  and  Will's  Case,  cited  in  Chitty's 
Archhold,  1045. 
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Writ  op  Dbliveby. 
(oedee  xlix.) 

"  A  writ  f(*  delivery  of  any  property  otlier  than  land  or  money  may  be  issued 
and  enforced  in  the  manner  heretofore  in  use  in  actions  of  detinue  in  the  superior 
Courts  of  Common  Law  " :  Jud.  Rules,  Order  49. 

The  Court  may  order  execution  to  issue  for  the  return  of  the  chattel  detained, 
and  that,  if  the  said  chattel  cannot  be  found,  the  sheriff  distrain :  see  Com. 
Law  Proc.  Act,  1854,  s.  78 ;  Chitty's  Archbold,  12th  ed.  710. 


Enforcing  by  Mandamus, 
(oedee  lii.) 

Mandamus,  when  granted. 


A  mandamus  may  be  granted  by  an  interlocutory  order  of  the  Court  in  all  cases 
in  which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such  order 
should  be  made ;  and  any  such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the-Court  shall  think  just :  36  &•  37  Vict.  c.  66, 
s.  25,  sub-s.  8. 

Application  foe  Oedee. 

"An  application  for  an  order  under  the  above  sub-section  may  be  made  to  the 
Court  or  a  judge  by  any  party.  If  the  application  be  by  the  pit,  it  may  be  made 
either  ex  parte  or  with  notice ;  and  if  it  be  by  any  other  party,  then  on  notice  to 
the  pit,  and  at  any  time  after  appearance  by  the  party  making  the  application  " : 
Jud.  Rules,  Order  52,  rule  4. 

FoEM  OF  Writ. 

The  writ  simply  commands  the"performance  of  the  duty,  and  in  other  respects 
is  in  the  form  of  an  ordinary  writ  of  execution,  except  that  it  shall  be  directed  to 
the  party  and  not  to  the  sheriff,  and  may  be  issued  ill  term  or  vacation,  and  re- 
turnable forthwith ;  and  no  return  thereto,  except  that  of  compliance,  shaU  be 
allowed ;  but  time  to  return  it  may,  upon  sufficient  grounds,  be  allowed  by  the 
Court  or  judge,  either  with  or  without  terms :  Com.  Law  Proc.  Act,  1854,  s.  72. 

Payment  of  Costs. 

In  all  cases  in  which  a  writ  of  mandamus  is  issued  under  the,  provisions  of  the 
Common  Law  Procedure  Act,  1854,  such  writ  shall,  unless  otherwise  ordered  by 
the  Court  or  a  judge,  in  addition  to  the  matter  directed  to  be  inserted  therein, 
command  the  deft  to  pay  to  the  pit  the  costs  of  preparing,  issuing,  and  serving 
such  writ :  Com.  Law  Proc.  Act,  1854,  s.  73. 

Attachment. 

In  case  of  disobedience,  the  writ  may  be  enforced  by  attachment :  Com.  Law 
Proc.  Act,  1854,  s.  73. 
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CHAPTER  XX. 

INFANTS. , 

Cruardian  ad  litem — Deft's  Application. 

Let  —  be  assigned  guardian  of  the  infant  — ,  by  whom  he  may  de- 
fend this  action. 

Guardian  ad  litem — Solicitor — PWs  Application. 

Upon  motion,  &c.,  who  alleged  that  the  Deft  C.is  an  infant  and  has 
been  duly  served  with  a  writ  of  summons  in  this  action,  and  that 
the  said  Deft  has  not  appeared  in  this  action,  as  by  certificate  of,  &c., 
appears,  although  his  time  for  doing  so  expired  upon  the  —  day  of 
— ,  and  upon  reading  an  affidavit  of — ,  and  an  affidavit  of  notice  to 
A.,  the  person  with  whom  the  said  Deft  C.  was  living  at  the  time  of 
service  of  the  said  writ  \if  infant  not  redding  with  father  or  guardian  : 
and  to  the  father  [or,  guardian]  of  the  said  infant],  Let  — ,  one  of 
the  solicitors  of  this  Court,  be  assigned  guardian  to  the  said  Deft  C, 
by  whom  he  may  defend  this  action. 

Infants. 
Actions  hy  and  against. 

Infants  may  sue  as  pits  by  their  next  friends  iu  the  manner  practised  in  the 
Court  of  Chancery  before  the  passing  of  the  Judicature  Acts,  and  may,  in  like 
manner,  defend  any  action  by  their  guardians  appointed  for  that  purpose :  see 
Jud.  Rules,  Order  16,  rule  8  ;  ante,  p.  27. 

Where  an  infant  is  a  deft,  service  of  the  writ  of  summons  upon  the  father 
or  guardian,  or,  if  none,  upon  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  or  she  is,  is  to  be  deemed  good  service,  unless  the  Court  otherwise 
directs :  see  Jud.  Rules,  Order  9,  rule  4 ;  ante,  p.  11. 

"  Where  no  appearance  has  been  entered  to  a  writ  of  summons  for  a  deft  who 
is  an  infant,  or  a  person  of  unsound  mind  not  so  found  by  inquisition,  the  pit  may 
apply  to  the  Court  or  a  judge  for  an  order  that  some  proper  person  be  assigned 
guardian  of  such  deft,  by  whom  he  may  appear  and  defend  the  action.  But 
no  such  order  shall  be  made  unless  it  appears  on  the  hearing  of  such  application 
that  the  writ  of  summons  was  duly  served,  and  that  notice  of  such  application 
was,  after  the  expiration  of  the  time  allowed  for  appearance,  and  at  least  six  cleat- 
days  before  the  day  in  such  notice  named  for  hearing  the  application,  served  upon 
or  left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose  care  such 
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deft  was  at  the  time  of  serving  such  writ  of  summons,  and  also  (in  the  case  of 
such  deft  heing  an  infant  not  residing  with  or  imder  the  care  of  his  father  or 
guardian)  served  upon  or  left  at  the  dwelling-house  of  the  father  or  guardian, 
if  any,  of  such  infant,  unless  the  Court  or  judge  at  the  time  of  hearing  such  ap- 
plication shall  dispense  with  such  last-mentioned  service  " :  Jud.  Rules,  Order  13, 
rule  1 ;  ante,  p.  20. 

Under  the  former  practice  in  Chancery,  where  the  infant  made  the  application, 
the  order  was  obtained  either  upon  petition  at  the  EoUs  or  upon  motion  of  course. 
It  must  have  been  proved  by  affidavit  that  the  guardian  had  no  interest  adverse 
to  the  infant,  and  that  the  proposed  guardian  was  a  proper  person  to  be  ap- 
pointed. 

Upon  default  made  by  a  deft,  an  infant,  or  a  person  of  weak  or  unsound  mind 
not  so  foimd  by  inquisition,  the  Court  might,  upon  the  application  of  the  pit, 
order  that  one  of  the  solicitors  of  the  Court  be  assigned  guardian  of  such  deft,  by 
whom  he  might  appear  and  defend  the  suit. 

Where  the  Court  appointed  one  of  the  solicitors  of  the  Court  to  be  guardian  ad 
litem  of  an  infant  or  person  of  unsound  mind,  the  Court  might  direct  that  the 
costs  to  be  incurred  in  the  performance  of  the  duties  of  such  ofBce  should  be  borne 
and  paid  either  by  the  parties  or  some  of  the  parties  to  the  suit,  or  out  of  any  fund 
in  Court  in  which  such  infant  or  person  of  unsound  mind  might  be  interested : 
Cons.  Ord.  40,  rule  4. 

The  official  solicitor  of  the  Court  of  Chancery  is  usually  appointed. 

Where  in  a  foreclosure  suit  the  official  solicitor  had  been  appointed  upon  the  pit's 
application  guardian  ad  litem  to  infant  defendants,  the  Court,  on  making  the  fore,- 
closure  decree,  has  ordered  the  pit  to  pay  the  guardian's  costs  and  add  them  to  his 
own,  even  where  the  security  is  inadequate :  Harris  v.  Eamlyn,  3  De  G.  &  Sm. 
470:  14  Jur.  155;  Newbury  v.  Marten,  15  Jur.  166. 

,  And  in  a  partition  suit  the  pit  was  ordered  to  pay  the  cost  of  the  official  solicitor 
acting  as  such  guardian,  and  to  charge. them  on  the  infant's  share:  Bohinsm  v, 
Aston,  9  Jur.  224. 

Where  the  official  solicitor  has  been  appointed  guardian a(i  litem,h.is  appearance 
for  other  del ts  suing  in  forma  pauperis  does  not  disentitle  him  to  full  costs  of 
suit :  Frazer  v.  Thompson,  1  Giff.  337. 

Guardian  of  Person — Maintenance. 

The  judge  doth  hereby  appoint  —  guardian  [or,  gnardianB]  of  the 
person  of  the  infant  A.  during  his  minority,  or  until  further  order. 
Let  the  sum  of  £ —  a  year  he  allowed  [without  deducting  tax]  for  the 
maintenance  and  education  of  the  said  infant  as  from  the  —  day  of  — 
during  the  minority  of  the  said  infant,  or  until  further  order,  and  he 
paid  by  half-yearly  payments  of  £ —  each  \if  out  of  fund  in  Court :  out 
of  the  dividends  as  they  accrue  on  the  £ —  annuities  in  Court  to  the 
credit  of,  &o.,  to  the  said  —  as  such  guardian,  to  be  applied  by  him 
accordingly,  and  the  first  payment  to  be  made  on  the  —  day  of  — ]  [if 
out  of  fund  not  in  Court :  by  —  out  of  the  rents  and  profits  or  income 
of  the  property  in  question  in  this  cause  to  which  the  said  Deft  is 
entitled  under  the  will  of  — ,  or  by  — ,  the  receiver  appointed  in  this 
cause,  who  is  to  be  allowed  such  payments  in  passing  his  accounts]. 
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Guardian  of  Person  and  Estate. 

The  judge  doth  hereby  appoint  A.,  upon  his  first  giving  security, 
guardian  of  the  person  and  estate  of  the  infant  B.  during  his  minority 
or  until  further  order.  Let  the  sum  of  £ —  a  year  be  allowed  for  the 
maintenance  and  education  for  the  said  infant  as  from  the  —  day  of 
— ,  during  his  minority,  or  until  further  order,  and  be  paid,  &c. 

Testamentary  Guardians — Petition  against — Inquiries. 

Let  the  following  inquiries  be  made  :  1 .  "What  is  the  nature  and 
amount  of  the  fortunes  of  the  minors,  and  in  what  manner  the  said 
minors  should  be  maintained  and  educated,  and  with  whom  they 
should  reside,  and  what  sum  would  be  proper  to  be  allowed  for  their 
maintenance,  clothing,  and  education,  and  from  what  time  the  same 
should  commence,  and  out  of  what  fund  be  paid.  2.  Whether  it 
will  be  fit  and  proper,  and  for  the  benefit  of  the  said  minors,  that 
any  and  what  further  proceedings  should  be  taken  touching  their 
property,  and  to  have  the  same  secured  for  their  benefit.  Let  the 
said  guardians  have  notice  of  attending  the  proceedings,  &c.  Be 
McCulloch,  1  Dru.  276,  282. 

Liberty  to  take  Infant  out  of  Jurisdiction — Special  Provisions. 

Let  the  infant  Pit  J.  T.,  with  his  tutor,  be  allowed  to  reside  and 
travel  abroad  with  the  Deft  John  Earl  of  Shrewsbury ;  the  said  last- 
named  Deft,  by  his  counsel,  undertaking  to  bring  the  said  infant  Pit 
back  within  the  jurisdiction  of  this  Court  on  or  before  the  1st  day  of 
June,  1840,  or  at  such  other  time  as  this  Court  shall  direct.  Let  the 
Deft  A.  B.  be  at  liberty  to  visit  the  infant  Pit  J.  T.  at  the  residence 
of  the  said  Deft  John  Earl  of  Shrewsbury,  or  elsewhere,  at  all 
reasonable  times.  Let  the  Defts  J.  W.,  W.  B„  and  J.  H.  F.  (the 
trustees)  pay  to  the  Defendant  A.  B.  such  sum  or  sums  of  money  as  they 
may  think  reasonable  for  expenses  already  incurred,  or  to  be  hereafter 
incurred,  by  her  in  visiting  the  infant  Pit  J.  T. — Directions  for 
taxation  and  payment  of  costs. — Liberty  to  apply.  Talbot  v.  Uarl  of 
Shrewsbury,  4  My.  &  Cr.  673,  677. 

Tewporary  Visit  Abroad. 

A.  B.,  the  mother  and  one  of  the  guardians  of  the  infant  Pit 
C.  D.,  having  signed  a  written  undertaking  to  bring  the  said  C.  D. 
within  the  jurisdiction  of  this  Court  within  the  time  hereinafter 
mentioned,  or  such  other  time  as  the  Court  shall  direct,  Let  the  said 
infant  C.  D.  be  at  liberty  to  go  to  —  for  the  benefit  of  his  health  for 
a  period  of  —  months  from  the  —  day  of  — .    Let  the  sum  of  £—  be 

N  2 
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paid  to  the  Baid  A.  B.  by  the  Defts,  as  executors  of  the  will  of  the 
testator  P.,  towards  the  travelling  and  other  expenses  of  the  said 
C.  D.,  in  addition  to  the  sum  allowed  hy  the  order  dated,  &c.,  for  the 
maintenance  and  education  of  the  said  infant.  Let  the  said  sum  of 
£ —  be  allowed  to  the  said  executors  on  passing  their  accounts. 

Apprenticeship  of  Infcmt. 

Let  the  infant  H.  E.  W.  be  placed  out  as  an  articled  pupil  with 
A.  W.,  of,  &c.,  for  the  purpose  of  being  instructed  in  the  profession 
of  — .  Let  £ —  be  allowed  as  a  proper  premium  to  be  paid  to  the 
said  A.  W.  on  that  occasion.  And  the  judge  having  approved  of  the 
indenture  of  apprenticeship  marked  A,  dated,  &c.,  and  made  between, 
&c.,  as  a  proper  indenture  for  that  purpose,  and  which  and  a  duplicate 
thereof  marked  B  are  identified  by  the  signature  of  the  chief  clerk  in 
the  margins  thereof,  and  which  have  been  executed  by  all  parties,  Let 
so  much  of  the  £ —  Consolidated  3  per  Cent.  Annuities  in  Court  to  the 
credit,  &c.,  as  will  raise  £—  be  sold.  Let  out  of  the  money  to  arise 
by  such  sale  the  said  £—  be  paid  to  the  said  A.  W.  for  such  premium 
aforesaid,  and  the  sum  oft  £ —  for  the  costs  of  this  application  to  M., 
the  solicitor  of  the  applicants.  Let  the  dividends  as  they  accrue  on 
the  residue  of  the  said  Consolidated  Annuities  be  continued  to  and  be 
paid  in  manner  directed  by  the  order  dated,  &c. 

Guardian. 

Au  order  of  the  Court  appointing  a  guardian  to  an  infant  makes  that  infant  a 
ward  of  Court :  Stuart  v.  Marquis  of  Bute,  9  H.  L.  C.  440. 

The  Court  can  appoint  a  guardian,  although"  no  suit  be  pending :  De  Costa  v. 
Mellish,  2  Atk.  14 ;  2  Sw.  533 ;  Ex  parte  Michards,  3  Atk.  518 ;  Ex  parte 
Birchell,  3  Atk.  813. 

So,  too,  even  where  a  testamentary  guardian  has  been  appointed,  if  he  declines 
to  act:  Ex  parte  Ohampney,  1  Dick.  530. 

But  the  infant  must  have  some  property  in  order  to  enahle  the  Court  to  exer- 
cise its  jurisdiction :  Wellesley  v.  Duke  of  Beavfort,  2  Euss.  21. 

The  Court  will  appoint  a  guardian  to  an  infant  under  the  Marriage  Act 
(4  Geo.  4,  c.  76)  to  give  consent  to  a  marriage,  although  the  infant  may  have  no 
property :  Re  Woolscomle,  1  Madd.  213  ;  2  Ph.  247. 

Custody  and  Education. 

"  In  questions  relating  to  the  custody  and  education  of  infants,  the  rules 
,of  equity  shall  prevail " :  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24, 
sub-s.  10.  See  Lyons  v.  Blenkin,  Jac.  245 ;  Stourton  v.  Stourton,  8  De  G.  M  &  g' 
760 ;  Mill  V.  Eill,  10  W.  R.  400 ;  Andrews  v.  Salt,  L.  E.  8  Ch.  622. 

For  the  practice  relating  to  the  appointment  and  removal  of  guardians  of  infants 
see  Dan.  5th  ed.  1189.  ' 

Applications  for  such  appointment  or  removal  are  usually  made  at  ohamhers. 
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It  is  unnecessary  in  a  decree  relating  to  infants'  property  to  reserve  liberty  to 
apply  at  chambers  as  to  guardianship. 

"Where  the  only  object  is  the  appointment  of  a  guardian  of  the  person,  the  ap- 
pointment maybe  made  under  the  summary  jurisdiction  of  the  Court.  There  was 
ao  necessity  to  file  a  bill :  He  Duke  of  Newcastle,  15  Ves.  447,  n. ;  Ex  parte 
Mowntford,  Ibid.  445,  447. 

And  the  fact  of  the  father  of  an  infant  being  alive  is  not  in  itself  a  sufBlcient 
reason  to  prevent  the  Court  interfering,  for  if  a  sufiSciently  strong  case  is  made, 
a  person  wiU  be  appointed,  without  suit,  to  act  as  guardian  during  the  lifetime  of 
the  father  :  Dan.  5th  ed.  1193,  and  cases  there  cited. 

The  father  of  any  child  under  the  age  of  twenty-one  years,  and  not  married 
at  the  time  of  the  father's  death,  may  by  deed  or  will  dispose  of  the  custody  and 
tuition  of  the  child  during  minority :  12  Car.  2,  c.  4. 

But  a  father  under  the  age  of  twenty-one  years  cannot  by  will  dispose  of  the 
custody  of  his  chUdren :  7  Will.  4  &  1  Vict.  c.  26,  s.  7. 

A  testamentary  guardian  is  subject  to  the  control  of  the  Court  both  with 
respect  to  the  property  and  the  person  of  the  infant :  Duhe  of  Beaufort  v.  Berty, 
I  P.  Wms.  703,  704 ;  Tdlhot  v.  Earl  of  Shrewshiry,  4  My.  &  Cr.  672. 

Where  there  are  no  proceedings  pending  which  will  enable  the  Court  to  take 
upon  itself  the  management  of  the  infant's  property,  a  guardian  of  the  estate,  as 
well  as  of  the  person,  may  be  appointed ;  but  where  such  a  suit  is  pending,  a 
guardian  of  the  person  only  will  be  appointed :  Dan.  5th  ed.  1196. 

Usually  a  guardian  of  the  estate  gives  security.  Where,  however,  the  property 
is  small,  the  Court  has  been  satisfied  with  the  undertaking  of  the  guardian  to 
account :  Be  Sidmgham,  cited  in  Seton,  706. 

Where  the  estate  consists  exclusively  of  realty  or  leaseholds,  the  whole  of  the 
rents  of  which  are  allowed  to  the  same  guardian  for  the  infant's  maintenance,  a 
recognisance  is  not  usually  required:  Dan.  5th  ed.  1197. 

Maintenance,  out  of  what  Fund. 

Generally  speaking,  a  fathdr  must,  if  he  can,  maintain  his  infant  children, 
whatever  their  circumstances  may  be,  and  no  allowance  will  be  made  to  him  for 
this  purpose  out  of  their  property :  Macpherson,  219,  citing  Fawhner  v.  Watts, 
3  Atk.  408 ;  Jackson  v.  Jackson,  Ibid.  514 ;  Buller  v.  Butler,  3  Atk.  (50 ;  Stocken 
V.  Stocken,  4  My.  &  Cr.  95. 

Where  the  question  turns  upon  the  father's  ability,  maintenance  is  given 
wherever  he  is  not  in  such  circumstances  as  to  be  able  to  give  the  child  an 
education  suited  to  the  fortune  of  the  child :  Buckworth  v.  Buckwortl,  1  Cox, 
80 ;  Ex  parte  Maantfvrt,  15  Ves.  445 ;  Walker  v.  Shore,  Ibid.  122 ;  Hoste  v. 
Fratt ;  Andrews  v.  Partington,  2  Coxj  223. 

Maintenance  will  be  ordered  although  the  instrument  under  which  the  property 
is  held  contains  no  direction  for  maintenance :  Jervoise  v.  Silk,  Coop.  52. 

So,  too,  where  the  trustees  have  been  directed  to  accumulate  the  income : 
Qreenwell  v.  Oreenwell,  5  Ves.  194 ;  Cavendish  v.  Mercer,  5  Ves.  195,  n. ;  Fair- 
man  V.  Oreen,  10  Ves.  44. 

If  the  father  is  of  ability  to  maintain  his  children  in  a  suitable  manner,  the 
Court  will  order  the  income  of  the  children's  property  to  be  accumulated,  not- 
withstanding an  express  direction  in  the  settlement  that  the  income  of  the  pro- 
perty be  applied  for  the  children's  benefit:  Andrews  v.  Partington,  3  Bro.  C.  C. 
60;  2  Cox,  223. 
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Where  the  Court  takes  away  from  the  father  the  care  and  custody  of  the 
children,  the  allowance  for  maintenance  will  he  without  reference  to  the  circum- 
stances of  the  father :  Hughes  v.  Hughes,  1  Bro.  0.  C.  387  ;  lAvesey  v.  Livesey, 
3  Euss.  287 ;   Wellesley  v.  Duke  of  Beaufort,  2  Buss.  29,  per  Lord  Eldon. 

Where  the  father  is  alive  and  not  of  ability  to  maintain  his  children,  main- 
tenance will  be  allowed  without  considering  the  ability  of  the  mother,  although 
she  may  have  a  separate  income :  Haley  v.  Bannister,  4  Madd.  275  ;  Esc  parte 
Purhaze,  1  Bro.  0.  0.  387 ;  Oavendish  v.  Mercer,  5  Ves.  195 ;  cited  in  Maopher- 
son,  224. 

A  married  woman  having  property  settled  to  her  separate  use  is  not  bound  to 
maintain  her  children,  even  although  she  may  have  eloped  from  her  husband, 
and  he  is  incapable  of  maintaining  them  :  Hodgens  v.  Hodgens,  4  0.  &  P.  323 ; 
11  Bli.  (N.S.)  62. 

So,  too,  maintenance  will  he  allowed  without  regard  to  the  ability  of  the 
mother,  after  the  death  of  the  husband,  and  whether  she  marry  again  or  remain' 
unmarried :  Lanoy  v.  Buehess  of  Athol,  2  Atk.  447 ;  Ex  parte  Lord  Petre,  7  Ves. 
403 ;  Oreenwell  v.  Oreenwell^  5  Ves.  194. 

Maintenance,  unless  directed  by  the  testator,  will  not  be  ordered  by  the  Court 
where  the  children  making  the  application  are  not  all  the  persons  among  whom 
the  property  is  to  go :  Ex  parte  Kebble,  11  Ves.  604 ;  Lomax  v.  Lomax,  11  Ves. 
48;  Tu/rner  v.  Turner,  4  Sim.  430;  Oarinings  v.  Flower,  7  Sim.  523. 

Where  the  arrangement  will  be  beneficial  to  the  infants,  and  all  persons  in- 
terested consent,  the  Court  will  make  the  order:  Cavendish  v.  Mercer,  5  Ves. 
195 ;  Re  ArlucUe,  14  W.  E.  535. 

As  a  general  rule  the  Court  will  not  sanction  an  infant's  capital  being  touched 
for  the  purposes  of  maintenance ;  but  has  done  so  under  special  circumstances : 
Re  England,  1  Euss.  &  My.  499  ;  Ex  parte  Swift,  Euss.  &  My.  575  ;  Walsh  v. 
Walsh,  1  Drew.  64.  See  also  Marlow  v.  Pitfleld,  1  P.  Wms.  559 ;  Fmtiman  v. 
Fentiman,  13  Sim.  171;  Nottley  v.  Palmer,  11  Jur.  (N.S.)  968;  Re  Eowarth, 
L.  E.  SCh.  415. 

Where  trustees  have  discretion  as  to  maintenance,  the  institution  of  an  ad- 
ministration suit  has  been  held  not  to  fetter  that  discretion :  Brophy  V  Bellamv 
L.  E.  8  Ch.  798. 

Maintenance  ttndee  23  &  24  Vict.  o.  145. 

"  In  all  cases  where  any  property  is  held  by  trustees  in  trust  for  an  infant, 
either  absolutely  or  contingently,  on  his  attaining  the  age  of  twenty-one  years, 
or  on  tbe  occurrence  of  any  event  previously  to  his  attaining  that  age,  it  shall  be 
lawful  for  such  trustees,  at  their  sole  discretion,  to  pay  to  the  guardians,  if  any, 
of  such  infant,  or  otherwise  to  apply  for  or  towards  the  maintenance  or  education 
ef  such  infant,  the  whole  or  any  part  of  the  income  to  which  such  infant  may  be 
entitled  in  respect  of  such  property,  whether  there  be  any  other  fund  applicable 
to  the  same  purpose  or  any  other  person  bound  by  law  to  provide  for  such 
maintenance  or  education  or  not " :  23  &  24  Vict.  c.  145,  s.  26. 

"  And  such  trustees  shall  accumulate  all  the  residue  of  such  income  by  way  of 
compound  interest  by  investing  the  same  and  the  resulting  income  thereof  from 
time  to  time  in  proper  securities  for  the  benefit  of  the  person  who  shall  ulti- 
mately become  entitled  to  the  property  from  which  such  accumulations  shall 
have  arisen  :  Provided  always  that  it  shall  be  lawful  for  such  trustees  at  any 
time,  if  it  shall  appear  to  them  expedient,  to  apply  the  whole  or  any  pai;t  of  such 
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accumulations  as  if  the  same  were  part  of  the  income  arising  in  the  then  current 
year  " :  Ibid. 

Trustees  may,  under  this  Act,  apply  to  the  maintenance  of  the  infant  the 
income  held  in  trust  for  the  infant  contingently  upon  attaining  twenty-one : 
Re  Cotton,  L.  E.  1  Ch.  D.  232.  See  also  Davidson's  Prec.  Conv.  3rd  ed.  vol.  iii. 
p.  177  ;  Lewin  on  Trusts,  5th  ed.  p.  219  ;  Be  Breeds'  Will,  L.  E.  1  Ch.  D.  226. 

Eemoval  of  Guardian. 

The  Court  of  Chancery  could,  under  the  former  practice,  not  only  remove 
guardians  appointed  by  its  own  authority,  but  also  guardians  at  the  Common 
Law,  and  even  testamentary  or  statute  guardians :  Story,  vol  ii.  p.  593 ;  Wel- 
lesley  v.  Duke  of  Beaufort,  2  Euss.  1,  21,  per  Lord  Bldon  ;  Wellesleyv.  Wellesley, 
2  Bli.  (N.S.)  128  ;  Eyre  v.  Countess  of  Shafteslmry,  2  P.  Wms.  107 ;  Ex  parte 
Champney,  1  Dick.  350;  Re  Swift,  2  Moll.  330. 

The  Court,  however,  only  rarely  removes  a  testamentary  guardian  :  Roach  v. 
Garvan,  1  Ves.  Sen.  157. 

The  testamentary  guardian  may,  by  consent,  be  removed  upon  petition.  But 
except  by  consent,  the  removal  of  such  guardian  must  have  been  upon  bill  filed  : 
Re  McCidloch,  1  Dru.  276. 

Although  the  Court  cannot,  upon  petition,  remove  testamentary  guardians 
against  their  consent,  the  Court  has  jurisdiction  upon  petition  (and  without  a 
bill  under  the  former  practice)  to  order  the  minors  to  be  made  wards  of  Court, 
and  to  give  directions  for  their  maintenance  and  education:  Re  McOulloch, 
1  Dru.  276. 

As  to  the  jurisdiction  of  the  Court  in  controlling  the  powers  of  the  guardians, 
see  Duhe  of  Beaufort  v.  Berty,  1  P.  Wms.  702 ;  De  Manneville  v.  De  Manneville, 
10  Ves.  65 ;  Lyon  v.  Blenkin,  Jao.  245 ;  Skinner  v.  Warner,  2  Dick.  779 ; 
TaZbot  V.  Earl  of  Shrewsbury,  4  My.  &  Cr.  672. 

LlBEETY  TO  TAKE  InFANT  OUT  OP  JURISDICTION. 

Under  special  circumstances,  the  Court  permits  infants  to  go  out  of  the  juris- 
diction for  the  purpose  of  temporary  or  even  of  permanent  residence  there,  or, 
when  already  abroad,  to  remain  there  under  restrictions  whereby  their  property 
and  their  education  and  marriage  remain  within  its  control :  Dan.  5th  ed.  1197. 

In  considering  the  residence  of  the  infant,  Ireland  and  Scotland  are  deemed  to 
be  foreign  countries :  Mounistuart  v.  Mountstuart,  6  Ves.  363  ;  Letham  v.  Ball, 
7  Sim.  14L 

The  person  taking  the  infant  out  of  the  jurisdiction  usually  signs  an  under- 
taking that  the  infant  shall  be  returned  within  the  jurisdiction  by  the  time  pre- 
scribed by  the  Court. 

Where  the  application  is  made  in  open  Court,  the  undertaking  is  written  in  the 
registrar's  book.  Where  the  application  is  made  at  chambers,  the  written  under- 
taking is  indorsed  on  the  summons. 

The  undertaking  of  counsel  is  sometimes  considered  sufficient:  Macpherson, 
132. 

The  Court  will  not,  from  any  supposed  benefit  to  infant  subjects  of  a  foreign 
country  who  have  been  sent  to  this  country  for  education,  interfere  with  the 
^scretion  of  the  guardian  appointed  by  a  foreign  Court  when  he  wishes  to  remove 
them  from  England  for  educational  purposes  abroad  i  Nugent  y.  Vetzera,  L.  E. 
2  Eq.  704. 
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PKOPRiExr  OF  Suit. 
Inquiry. 

LbT  tte  following  inquiries  te  made  : — 

1.  Whether  it  will  he  fit  and  proper,  and  for  the  benefit  of  the  Pits, 
that  this  suit  should  be  further  prosecuted.  And  if  it  shall  appear  to 
be  fit  and  proper,  and  for  the  benefit  of  the  Pits,  that  this  suit  should 
be  further  prosecuted.  Let  the  following  further  inquiry  be  made. 
2.  An  inquiry  whether  it  is  fit  and  proper,  and  for  the  benefit  of  the 
Pits,  that  S.  M.,  the  guardian  of  the  Pits,  should  continue  to  be  the 
next  friend  of  the  Pit.  And  if  it  shall  appear  that  it  is  not  fit  and 
proper,  nor  for  the  benefit  of  the  Pits,  that  the  said  S.  M.  should 
continue  to  act  as  such  next  friend,  Let  a  proper  person  be  appointed 
to  be  the  next  friend  of  the  Pit  in  substitution  for  the  said  S.  M. 
And  in  the  meantime  Let  all  further  proceedings  in  this  cause  be 
stayed. — Liberty  to  apply.  Towsey  v.  Gfroves,  32  L.  J.  (Ch.)  225  ; 
9  Jur,  (N.S.)  194. 

Peopeiety  of  Sorr. 

Where  a  strong  case  is  shewn  that  a  suit  preferred  in  the  name  of  an  infant  is 
not  for  the  infant's  henefit,  or  instituted  from  improper  motives,  the  Court  will 
direct  an  inquiry  whether  suit  is  beneficial :  Stevens  v.  Stevens,  6  Madd.  97 ; 
Smallwood  v.  Butter,  9  Hare,  24 ;  Towsey  v.  Groves,  32  L.  J.  (Oh.)  225 ;  9  Jur. 
(N.S.)  194;  Order,  supra. 

If  upon  the  inquiry  it  appears  that  the  suit  was  not  beneficial,  either  the  pro- 
ceedings will  be  stayed  or  the  suit  dismissed,  with  costs  to  he  paid  by  the  next 
friend :  Da  Costa  v.  Da  Costa,  3  P.  Wms.  140 ;  Richardson  v.  Miller,  1  Sim. 
133 ;  Fox  V.  Swerhrop,  1  Beav.  583. 

Where  it  is  clear  upon  the  evidence  given  on  the  first  application  that  the  suit 
was  instituted  from  improper  motives,  the  order  to  dismiss  has  been  made  sum- . 
marily  without  inquiry :  Sale  v.  Sale,  1  Beav.  586 ;  Quy  v.  Quy,  2  Beav.  460. 

In  some  cases  inquiries  •  have  been  made  whether  the  suit  was  beneficial,  and 
also  whether  the  next  friend  ought  to  be  continued,  and  who  would  be  the  proper 
person  to  conduct  the  suit  if  the  next  friend  was  removed :  Nalder  v.  Hawkins, 
2  My.  &  K.  243 ;  Towsey  v.  Groves,  9' Jur.  (N.S.)  194. 

Where  a  decree  is  made  in  the  suit,  it  is  irregular  to  direct  an  inquiry  whether 
any  benefit  has  accrued  to  the  infant  from  the  suit :  so  as  to  make  the  answer  to 
that  inquiry  depend  on  the  result  of  the  accounts  directed  by  the  decree :  Dan.  5th 
ed.  70,  citing  Clayton  v.  Clarke,  3  De  G.  P.  &  J,  682 ;  7  Jur.  (N.S.)  252,  562. 

Allegations  of  Fact  against  Infants  in  Pleadings— Not  denied 
oe  not  admitted. 

"  Every  allegation  of  fact  in  any  pleading  in  an  action  not  being  a  petition  or 
summons,  if  not  denied  specifically,  or  by  necessary  implication,  or  stated  to  be 
not  admitted  in  the  pleading  of  the  opposite  party,  shall  he  taken  to  be  admitted, 
except  as  against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisition  " :  Jud.  Rules,  Order  19,  rule  17 ;  ante,  p.  39. 
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Oedees  against  Infants. 

In  cases  of  foreclosure  and  partition,  and  in  all  cases  where  the  real  estate  of 
an  infant  was  ordered  to  be  sold,  and  consequently  a  convevarice  was  deferred 
until  the  infant  attained  twenty-one,  it  has  been  the  custom  to  insert  in  the  de- 
cree a  day  to  shew  cause :  Booth  v.  Rich,  1  Vorn.  295 ;  WUUamsCin  v.  Gordon 
19  Ves.  114 ;  Mallack  v.  Oalton,  3  P.  Wms.  352 ;  Price  v.  Carver,  3  My.  &  Cr'. 
162,  163. 

But  in  decrees  for  sale  for  the  payment  of  debts  it  is  not  the  present  practice  to 
give  an  infant  a  day  to  shew  cause  :  see  11  Geo.  4  &  1  Will.  4,  c.  47,  s.  10. 

And  "  where  any  decree  shall  be  made  by  any  Court  of  Equity  for  the  specific 
performance  of  a  contract  concerning  any  lands,  or  for  the  partition  or  exchange 
of  any  lands,  or  generally  where  any  decree  shall  be  made  for  the  conveyance  or 
assignment  of  any  lands,  either  in  cases  arising  out  of  the  doctrine  of  election  or 
otherwise,  it  shall  be  lawful  for  the  said  Court  to  declare  that  any  of  the  parties 
to  the  said  suit  wherein  such  decree  is  made  are  trustees  of  such  lands  or  any 
part  thereof  within  the  meaning  of  this  Act,"  &c. :  Trustee  Act,  1850,  s.  30. 

The  effect  of  an  order  under  this  section  would  seem  to  dispense,  in  the  cases 
there  referred  to,  with  the  necessity  of  a  day  being  given  to  the  infant  to  shew 
cause  against  a  decree  after  the  infant  has  attained  twenty-one. 

But  in  a  foreclosure  decree  against  an  infant  it  is  still  necessary  that  a  day  to 
shew  cause  be  given  to  the  infant :  Newbury  v.  Marten,  15  Jur.  166. 

After  a  decree  of  foreclosure  an  infant  is  not  permitted  to  open  the  account  or' 
to  redeem  the  mortgage  by  paying  what  is  reported  due,  and  he  can  shew  no 
cause  but  error  in  the  decree :  Mallack  v.  Oalton,  3  P.  Wms.  352  ;  Lyne  v.  Willis, 
Ibid. ;  Williamson  v.  Gordon,  19  Ves.  116.  But  the  restriction  does  not,  extend 
to  cases  of  fraud. 

The  clause  giving  the  infant  a  day  to  shew  cause  against  a  foreclosure  decree 
must  be  inserted  in  the  order  for  making  the  decree  absolute  as  well  as  in  the 
original  decree  :   Williamson  v.  Gordon,  19  Ves.  114. 

But  where  the  value  of  the  mortgaged  property  was  clearly  less  than  the 
amount  due  to  the  mortgagee,  the  Court  at  the  hearing  has  made  an  absolute 
decree  for  the  sale  of  the  infant's  estate  upon  the  pit  paying  the  infant's  costs  : 
Dan.  5th  ed.  152  ;  Croxon  v.  Lever,  10  Jur.  (N.S.)  87  ;  Billson  v.  Scott,  Seton, 
686. 

Infant  Wards. 

Alleged  Marriage  of  Infant  Ward — Parties  to  attend  the  Judge. 

Let  the  infant  A.  B.  [if  ordered  :  and  C.  D.  and  E.  F.,  the  guardians 
or  persons  aiding  and  abetting]  attend  his  Lordship,  the  Vice-Chan- 
cellor  — ,  at  the  Court  at  —  [or  in  his  private  room  at  the  Court  at  — ], 
at  the  sitting  of  the  Court,  at  —  o'clock. 

Infant  to  he  hrought  witJiin  the  Jurisdiction  and  to  attend  the  Judge. 

A.  B.  being  deputed  by  E.  B.,  the  mother  of  the  infant  Fit  M.  H., 
Let  the  said  A.  B.  forthwith  proceed  to  —  and  take  all  necessary  pro- 
ceedings for  bringing  the  infan.t  Pit  within  !the  jurisdiction  of  this 
Court,  and  for  producing  her  before  this  Court.  ,  Let  J.  H.,  in  the 
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a£Sdavits  of,  &c.,  named,  and  all  other  persons  whom  it  may  concern, 
forthwith  deliver  the  Pit  M.  H.  to  the  said  A.  B.  Let  the  said  A.  B, 
personally  attend  with  the  said  Pit  before  his  Lordship  the  Vice- 
Chancellor  — ,  in  his  private  room  at  the  Court  at  Lincoln's  Inn,  in 
the  county  of  Middlesex,  at  the  sittings  of  the  Court,  at  —  of  the 
clock  on  the  —  day  of  — ,  or  so  soon  thereafter  as  the  Pit  shall  be 
brought  within  the  jurisdiction  of  this  Court.  Let  service  of  this 
order  upon  the  said  J.  H.  in  Scotland  be  deemed  good  service  on  the 
said  J.  H.     Eorsfall  v.  Eulhert  (V.-C.  B.),  Dec.  10,  1870. 

Inquiry  as  to  Marriage  of  Infant  Ward — Settlement. 
Let  an  inquiry  be  made  if  the  Pit  A.  has  contracted  a  valid  mar- 
riage with  B.  in  the  petition  named  [and  if  so,  under  what  circum- 
stances]. And  in  case  a  valid  marriage  has  been  contracted,  Let  a 
proper  settlement  of  the  fortune  of  the  said  infant  be  approved  by  the 
judge.  Adjourn  further  hearing  of  the  petition  [or,  if  ordered :  Let, 
upon  the  due  execution  of  such  settlement  by  such  parties  thereto  as 
the  judge  shall  direct,  such  execution  to  be  certified  by  the  chief 
clerk,  the  £ —  Consolidated  3  per  Cent.  Annuities  in  Court  to  the 
credit  of,  &c.,  be  transferred,  &c.,  to  such  persons  as  the  chief  clerk 
shall  certify  are  entitled  to  receive  the  same]. 

Inquiry  as  to  Marriage  of  Infant  Ward — Terms  of  Settlement  hy  the  Court. 
1.  An  inquiry  whether  the  marriage  in  the  petition  mentioned  to  have 
been  contracted  between  E.  D.  in  the  petition  named  and  the  infant 
Pit  P.  B.  J.  is  a  valid  marriage.  2.  And  if  it  shall  appear  that  such 
marriage  is  a  valid  marriage,  an  inquiry  of  what  the  fortune  of  the 
said  infant  consists,  and  how  the  same  is  invested.  Let  a  proper 
settlement  be  approved  of  the  fortune  of  the  said  infant,  subject  to  the 
liability  (if  any)  to  the  payment  thereout  of  the  costs  of  this  suit, 
such  settlement  to  be  upon  the  trusts  following : — The  income  of  the 
said  infant's  fortune  accruing  from  and  after  her  marriage  to  be  paid 
to  her  during  her  life  for  her  separate  use,  aiid  with  restraint  upon 
anticipation  while  she  shall  be  under  coverture,  and  after  her  death 
the  capital  to  be  held  in  trust  for  the  issue  of  the  said  marriage  as 
the  husband  and  wife  shall  jointly  by  deed  appoint ;  and  in  default  of 
such  joint  appointment,  as  the  wife,  if  she  shall  survive,  shall  by  deed 
or  will  appoint ;  and  in  default  of  such  appointment,  among  the  chil- 
dren of  the  marriage  equally,  to  vest  as  to  sons  on  attaining  twenty- 
one,  and  as  to  daughters  on  attaining  twenty-one  or  marriage ;  and  in 
default  of  children  attaining  a  vested  interest,  as  the  wife  shall,  not- 
withstanding coverture  by  will,  appoint ;  and  in  default  of  appoint- 
ment, amongst  the  next  of  kin  of  the  wife,  according  to  the  Statutes  of 
Distribution  (excluding  her  said  husband),  as  if  she  were  sole  and  un- 
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married,  sucb  settlement  to  contain  the  tistlal  provisions  for  advance- 
ment, maintenance,  and  accumulation,  &c.,  and  a  provision  for  the 
issue  of  any  future  marriage  of  the  infant,  and  a  covenant  to  settle 
after-acquired  property  of  the  infant. — Proper  persons  to  be  appointed 
trustees  of  the  settlement. — E.  D.  and  all  proper  parties  to  execute,  &c. 
Jessett  v.  Tozer  (M.  E.  for  V.-C.  W.),  Sept.  30,  1859. 

Inquiry  as   to  Marriage   upon  Motion   to   commit — Undertakings — Strict 

Settlement. 

XJpoJT  motion,  &o.,  by  counsel  for  T.  K.,  of,  &c.,  and  J.  B.,  of,  &o.,  the 
guardians  of  the  infant  M.  J.  K.,  that  T.  W.,  of,  &c.,  might  be  com- 
mitted to  prison  for  a  contempt  of  this  Court  in  having  married  the 
said  infant  M.  J.  K.  vyithout  the  leave  of  this  Court,  and  upon  hearing 
counsel  for  the  said  T.  W.,  and  upon  reading,  &c.,  and  the  said  T.  W., 
and  the  above-named  infant,  and  P.  S.  and  P.  G.,  the  witnesses  to  the 
alleged  marriage  between  the  said  T.  W.  and  the  said  infant  M.  J.  K., 
personally  attending  this  day  before  this  Court  pursuant  to  the  order 
dated,  &c..  And  the  said  P.  S.  and  P.  G.  (the  witnesses)  personally 
undertaking  to  attend  this  Court  whenever  required  so  to  do,  and 
having  signed  the  registrar's  book  accordingly,  and  the  said  T.  W, 
(the  alleged  husband)  by  his  counsel  and  personally  undertaking  when 
competent  so  to  do,  and  when  required  by  this  Court,  to  execute  such 
settlement  as  the  Court  shall  approve  of  the  whole  of  the  fortune  of 
his  alleged  wife  M.  J.  W.,  otherwise  M.  J.  K.,  and  having  signed  the 
registrar's  book  accordingly.  Let  an  inquiry  be  made  whether  a  valid  . 
marriage  has  been  solemnized  between  the  said  T.  W.  and  M.  J,  W., 
otherwise  M.  J.  K.  And  if  it  shall  appear  that  a  valid  marriage  has 
been  solemnized.  Let  a  proper  settlement  of  the  said  infant's  fortune 
be  settled  by  the  judge,  and  in  such  settlement  the  fortune  of  the  said 
infant  is  to  be  settled  as  strictly  as  in  law  or  equity  it  possibly  can  to 
exclude  the  interference  of  her  husband  during  her  life,  and  the  rents 
and  profits  and  income  thereof  are  from  time  to  time  to  be  paid  into 
her  own  hands,  and  never  by  anticipation.  Let  all  payments  under 
the  order  dated,  &c.,  for  maintenance  of  the  said  infant,  be  stayed. 
Let  an  inquiry  be  made  whether  any,  and,  if  any,  what,  other  persons 
have  aided  or  abetted  the  said  T.  W.  and  the  said  infant  in  procuring 
such  alleged  marriage.  Let  this  motion  stand  over  as  to  the  contempt 
of  Court.    Be  Knowles  (V.-C.  B.),  Dec.  23,  1873. 

Order  restraining  Marriage  of  Infant  Ward — Intercourse  and  Communi- 
cation restrained. 

Let  the  Pit  C.  T.,  the  infant,  and  G.  B.,  of,  &c.,  be  restrained,  &c., 
from  intermarrying.  Let  G.  B.  be  in  like  manner  restrained  from 
having  any  interview  with  the  infant  Pit  C.  T.,  and  from  having  any 
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intercourse  or  communication  with  her  directly  or  indirectly,  hy  letter 
or  message,  or  by  any  messenger,  or  in  any  other  manner  whatever, 
and  from  receiving  any  letter  from  the  said  infant  Pit,  or  resorting  to 
any  place  for  the  purpose  or  with  the  view  of  meeting  her  or  shewing 
to  her  that  he  is  present.  Let  the  Pit,  the  infant,  and  the  said  G.  B. 
he  in  like  manner  restrained  from  having  any  interview,  intercourse, 
or  communication  with  each  other  by  the  means,  aforesaid  or  by  any 
other  manner  whatsoever.  Let  the  relations  and  friends  of  the  said 
G.  B.  and  all  others  acting  in  privity  with  him  be  restrained  from 
aiding  or  assisting  in  or  procuring  or  endeavouring  to  procure  the 
marriage  of  the  said  infant  with  the  said  G.  B.,  or  in  procuring  or 
endeavouring  to  procure  the  marriage  of  the  said  infant  with  the  said 
G.  B.,  or  in  procuring  or  endeavouring  to  procure  any  intercourse  or 
communication  whatever  between  them  until  further  order.  Let 
G.  B.  attend  his  Lordship  in  the  private  room  of  his  Lordship  at  the 
House  of  Lords,  on  the  —  day  of  —  inst.  ThornhiU  v.  Thornhill  (L.  C), 
Nov.  6,  1852. 

Mestraining  Order  against  conniving  Parties — Upon  Petition  to  commit..,/ 

.  Let  H.  B,  J.  and  T.  F.  B.,  and  each  of  them,  and  any  of  their  rela- 
tions or  family,  and  all  others  acting  in  privity  with  the  said  H.  B.  J. 
and  T.  P.  B.,  be  restrained  from  aiding  or  assisting,  or  procuring  or 
endeavouring  to  procure,  any  intercourse  or  communication  whatever^ 
between  the  said  T.  P.  B.  and  the  Pit  E.  A.  H.  until  the  further  order 
of  ihe  Court.  Eest  of  petition  to  stand  over.  Henry  v.  Wyatt  (V.-C.  B.), 
March  2,  1871. 

Ma/rriage  of  Infant  Ward — Declaration  of  Contempt — Committal. 

Declare  that  G.  H.  L.  and  S.,  his  wife,  T.  B.  J.  and  M.  E.,  his  wife, 
have  been  guilty  of  a  contempt  of  this  Court  in  contriving  and  assist- 
ing to  procure  the  infant  Pit  M.  H.  to  be  clandestinely  withheld  from 
the  custody  of  E.  B.,  her  mother  and  guardian,  and  to  be  married  to 
the  said  J.  H.  Let  the  said  G.  H.  L.  and  S.,  his  wife,  T.  B.  J.  a,nd 
M.  E.,  his  wife,  severally  stand  committed  to  the  City  Prison  at  Hollo- 
way  for  their  said  contempt.  Horsfall  v.  Hulbert  (V.-C.  B.),  Dec.  2, 
1870. 

Similar  Order — Examination  of  Husband. 

J.  H.  being  present  in  Court  and  examined,  Declare  that  upon  the 
facts  disclosed  by  such  examination  the  said  J.  H.  has  committed  a 
contempt  of  this  Court  in  procuring  the  infant  Pit  M.  H.  to  abscond 
with  him  for  the  purpose  of  having  the  ceremony  of  marriage  solemn- 
ized between  them  without  the  leave  of  this  Coui-t.  Let  the  said 
J.  H.  stand  committed  to  the  City  Prison  at  Holloway  for  such  con- 
tempt.   Horsfall  v.  Hulbert  (V.-C.  B.),  Dec.  1&,  1870. 
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Party  in  Contempt  discharged  from  Custody — Special  Undertahings. 

The  petitioner  Gr.  A.  H.  C.  by  his  counsel  undertaking  not  to  inter- 
marry with  the  infant  C.  T.,  nor  to  have  any  interview,  intercourse, 
or  communication  with  the  said  infant  C.  T.,  directly  or  indirectly, 
by  letter  or  message,  or  by  any  messenger  or  in  any  other  manner 
whatsoever,  nor  to  receive  any  letter  from  the  said  C.  T.,  nor  to  resort 
to  any  place  for  the  purpose  or  with  a  view  of  meeting  the  said  0.  T., 
or  shewing  to  the  said  C.  T.  that  he  the  said  G.  A.  H.  C.  is  present, 
without  the  sanction  of  this  Court ;  and  — ,  the  father  of  the  petitioner, 
being  present  in  Court,  and  personally  undertaking  that  the  costs 
hereby  diiected  to  be  taxed  shall  be  paid  in  forty-eight  hours  after 
the  date  of  the  certificate  of  taxation,  and  having  signed  the  registrar's 
book  accordingly,  and  also  personally  undertaking  that  the  said 
G.  A.  H.  C.  shall  not  have  any  intercourse,  interview,  or  communi- 
cation with  the  said  C.  T.  as  aforesaid.  Let  the  said  G.  A.  H.  C.  be 
discharged  out  of  the  custody  of  the  keeper  of  the  Queen's  prison. — 
Costs  of  the  guardian  of  the  infant  so  occasioned  by  the  contempt  to  be 
taxed  and  paid  by  the  said  Gr.  A.  H.  C.  Thornhill  v.  Thornhill  (L.  C.)^ 
Dec.  9, 1854. 

lNFA2>tT  WaEES. 

In  case  of  an  offer  of  marriage  of  a  ward,  the  Court  will  refer  it  [to  chambers] 
to  inquire  whether  the  match  is  a  suitable  one,  and  also  what  settlement  ought 
to  be  made :  Smith  v.  Smith,  S  Atk.  305. 

The  petition  is  usually  adjourned  into  chambers,  without  an  order. 

Where  it  appears  that  an  infant  ward  is  about  to  make  a  marriage  without  the 
consent  of  the  Court,  an  injunction  will  be  granted  not  only  to  restrain  the 
marriage,  but  also  all  communication  with  the  infant,  and  all  intercourse,  either 
personal  or  by  letter ;  and  if  the  guardian  is  suspected  of  countenancing  the  in- 
tended marriage,  he  will  be  restrained  from  permitting  the  marriage  or  giving  his 
consent  without  the  leave  of  the  Court :  Kerr  on  Inj.,  598 ;  Smith  v.  Smith, 
3  Atk.  307  ;  Eoach  v.  Garvan,  1  Dick.  88  ;  Pearce  v.  Crutchfield,  ]4  Ves.  206  ; 
Warter  v.  Torke,  19  Ves.  451.     See  also  Dawson  v.  Thompson,  12  L.  T.  (N.S.) 

178. 

Where  a  ward  of  Court  who  was  entitled  to  a  fund  on  attaining  twenty-one, 
married  without  the  consent  of  the  Court  and  without  settlement,  and  having 
attained  twenty-one,  applied  with  her  husband  for  payment  of  the  fupd  to  him, 
the  Court  refused  to  make  the  order,  and  directed  a  reference  for  settlement : 
Glyn  V.  Qilhard,  1  Dr.  &  Sm.  356  ;  Biddle  v.  Jackson,  26  Beav.  282. 

Where  a  person  marries  a  ward  of  the  Court  without  its  consent  and  appro- 
bation, such  person  and  all  others  concerned  in  aiding  and  abetting  the  act  will 
be  treated  as  guilty  of  a  contempt  of  the  Court,  and  may  be  committed  to  prison, 
even  though  ignorant  of  the  infant  being  a  ward:  Dan.  5th  ed.  1207, citing i"?/™ 
V.  Countess  of  Shaftesbury,  2  P.  Wms.  Ill ;  Hulerfs  Case,  3  P.  Wms.  110 ; 
Bill  V.  Turner,  1  Atk.  515,  and  other  cases. 

Where  a  marriage  has  been  actually  celebrated  without  the  sanction  of  the 


190  INFANTS.  [Pa?t  II. 

Court,  the  Court  will  not  discharge  the  husband  who  has  been  committed  for  the 
contempt  until  he  has  made  a  proper  settlement:  Stevens  v.  Savage,  X  Ves.  Jun. 
154  ;  Winch  v.  James,  4  Ves.  386  ;  Bathurat  v.  Murray,  8  Ves.  74,  78. 

The  Court  usually  directs  an  inquiry  whether  the  marriage  is  valid,  and,  if 
yalid,  will  direct  a  settlement  of  the  fortune  of  the  female  ward. 

But  formerly  would,  in  most  cases,  order  the  parties  to  attend  personally  either 
in  open  Court  or  in  the  judge's  private  room. 

If  it  is  found  that  the  marriage  of  an  infant  ward  is  invalid,  a  valid  marriage 
may  be  ordered :  Bathurst  v.  Murray,  8  Ves.  74 ;  Be  Walker,  LI.  &  G.  temp. 
Sug.  299 ;  Hodgens  v.  Eodgens,  4  CI.  &  P.  323  ;  Be  Murray,  3  D.  &  War.  83. 

Where  a  ward  of  Court  entitled  to  a  small  fund  in  Court  to  her  separate  use 
married  on  the  day  after  she  came  of  age,  the  fund  had  been  ordered  to  be  settled^ 
but  on  aippeal  it  was  ordered  to  be  transferred  to  her :  White  v.  Eerrick,  L.  E. 
4  Oh.  345. 

Propeety  Law  Amendment  Act. 

11  Geo.  4  &  1  Will.  4,  c.  65. 

Leases  for  Lives  or  Years — Surrender. 

Lex  the  said  infant  [or,  married  woman]  A.  B.  [or,  C.  D.,  the  guardian 
of  the  said  infant,  or  married  woman,  or,  E.  F.  of,  &c.]  he  appointed  in 
tho  place  of  the  said  infant  \or,  married  woman]  to  surrender  the  inden- 
ture of  lease  dated,  &c.,  and  to  accept  and  take  in  the  place  one  or 
more  new  lease  or  leases  of  the  premises  comprised  in  such  lease. 

Leases  of  Land  held  in  Fee  or  in  Tail — Sect.  17. 

The  Court  being  of  opinion  that  it  is  fit  and  proper  and  for  the 
benefit  of  the  infant  petitioner  J.  S.  W.  that  a  lease  or  leases  of  the 
pieces  of  land  mentioned  in  the  conditional  agreement  and  memorandum 
dated,  &c.,  to  which  the  petitioner  is  entitled  for  an  estate  in  tail 
male  in  possession,  should  be  granted  to  E.  M.  B.  and  W.  M.,  upon  the 
terms  and  conditions  mentioned  in  the  said  agreement,  together  with 
such  rights  and  liberties  as  are  therein  expressed,  Let  the  said  con- 
ditional agreement  and  memorandum  be  carried  into  effect  accordingly. 
Let  a  proper  lease  or  leases  in  conformity  therewith  be  settled  by 
the  judge.  And  the  petitioner  is  to  be  at  liberty  to  make  and 
execute  such  lease  or  leases  when  so  settled.  Let  a  counterpart  or 
counterparts  of  such  lease  or  leases  be  executed  by  the  lessees  therein 
named,  and  be  deposited  for  safe  custody  with  the  clerk  of  records  and 
writs  until  the  petitioner  shall  attain  twenty-one,  but  with  liberty  for 
the  proper  parties  to  have  the  use  thereof,  if  required,  in  the  meantime 
for  the  purpose  of  enforcing  any  of  the  covenants  therein  contained. 
And  the  petitioner  is  to  beat  liberty  to  apply  to  thejudge  in  chambers 
concerning  the  costs  of  and  incident  to  this  application.  Be  Wilkinson 
(M.  K.),  Dec.  22,  1871. 
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Same  Section — Order  in  Chambers, 
The  judge  being  of  opinion,  &c.,  Let  the  said  agreement  te  carried 
into  effect  accordingly.  Let  the  infant  applicant  A.  B.  \or,  C.  D.,  his 
guardian,  on  his  behalf]  be  at  liberty  to  execute  the  indenture  dated, 
&c.,  which  has  been  settled  and  approved  by  the  judge,  and  which  is 
identified,  &c.     Let  a  counterpart,  &c. 

Leases  for  Lives  or  Yeaes. 

"  In  all  cases  where  any  infant  under  the  age  of  twenty-one  years,  or  a  feme 
covert,  is  or  shall  become  entitled  to  any  lease  or  leases  made  or  granted  for  the 
life  or  lives  of  one  or  more  person  or  persons,  or  for  any  term  of  years,  either 
absolute,  or  determinable  upon  the  death  of  one  or  more  person  or  persons,  or 
otherwise,  it  shall  be  lawful  for  such,  person  under  the  age  of  twenty-one  years,  or 
for  his  or  her  guardian  or  other  person  on  his  behalf,  and  for  such  feme  covert,  or 
any  person  on  her  behalf,  to  apply  to  the  Court  by  petition  or  motion,  or  in  a 
summary  way  " :  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  12. 

And  by  the  order  and  direction  of  the  Court  such  infant  or  feme  covert,  or  his 
guardian,  or  any  person  appointed  in  the  place  of  such  infant  or  feme  covert,  may 
be  enabled  by  deed  or  deeds  to  surrender  such  lease  or  leases,  and  accept  and  take 
in  the  place  and  for  the  benefit  of  such  person  under  the  age  of  twenty-one  years, 
or  feme  covert,  one  or  more  new  lease  or  leases  of  the  premises  comprised  in  such 
lease  surrendered  by  virtue  of  this  Act  for  and  during  such  number  of  lives,  &c. : 
Ibid. 

The  application  is  at  chambers  where  the  infant  is  a  ward  of  Court,  or  the 
administration  of  the  estate  of  the  infant,  or  the  maintenance  of  the  infant,  is 
under  the  direction  of  the  Court :  Cons.  Ord.  35,  rule  1,  art.  (5). 

The  new  lease  will  be  directed  to  be  settled  by  the  judge  ;  and,  if  necessary,  an 
inquiry  will  be  directed  whether  the  surrender  will  be  for  the  benefit  of  the  infant ; 
Dan.  5th  ed.  1918. 

"  Every  sum  of  money  and  other  consideration  paid  by  any  guardian,  trustee, 
committee,  or  other  person  as  a  fire  premium  or  income,  or  in  the  nature  of  a  fire 
premium  or  income,  for  the  renewal  of  any  such  lease,  and  all  reasonable  charges 
incident  thereto,  shall  be  paid  out  of  the  estate  or  effects  of  the  infant  or  lunatic 
for  whose  benefit  the  lease  shall  be  renewed,  or  shall  be  a  charge  upon  the  lease- 
hold premises,  together  with  interest  for  the  same,  as  the  said  Court,  &c.,  shall 
direct  and  determine  " :  sect.  14. 

"  And  as  to  leases  to  be  made  upon  surrenders  hj  femes  covert,  unless  the  fine  or 
consideration  of  such  lease;  and  the  reasonable  charges  shall  be  otherwise  paid  or 
secured,  the  same,  together  with  interest,  shall  be  a  charge  upon  such  leasehold 
premises  for  the  benefit  of  the  person  who  shall  advance  the  same  " :  Ibid. 

Where  any  person  under  the  age  of  twenty-one,  or  a  feme  covert,  might,  in 
pursuance  of  any  covenant  or  agreement,  if  not  under  disability,  be  compelled  to 
renew  such  leases,  the  Court  may  authorize  such  infants  or  feme  covert  to  accept 
a  surrender  of  the  lease,  and  to  make  and  execute  a  new  lease :  see  sect.  16. 

"  Where  any  person  being  an  infant  under  the  age  of  twenty-one  years  is  or 
shall  be  seised  or  possessed  of  or  entitled  to  any  land  in  fee  or  in  tail,  or  to  any 
leasehold  land  for  an  absolute  interest,  and  it  shall  appear  to  the  Court  of  Chancery 
to  be  for  the  benefit  of  such  person  that  a  lease  or  underlease  should  be  made  of 
such  estates  for  terms  of  years  for  encouraging  the  erection  of  buildings  thereon, 
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or  for  repairing  buildings,  actually  being  thereon,  or  the  working  of  mines,  or 
otherwise  improving  the  same,  or  for  farming,  or  other  pui-poses,  it  shall  be  lawful 
for  such  infant,  or  his  guardian  in  the  name  of  such  infant,  by  the  direction  of  the 
Court  of  Chancery,  to  be  signified  by  an  order  to  be  made  in  a  summary  way  upon 
the  petition  of  such  infant  or  his  guardian,  to  make  such  leases  of  the  land  of  such 
persons  respectively,  or  any  part  thereof,  according  to  his  or  her  interest  therein 
respectively,  and  to  the  nature  of  the  tenure  of  such  estates  respectively,  for  such 
term  or  terms  of  years,  and  subject  to  such  rents  and  covenants,  as  the  Court  of 
Chancery  shall  direct " :  sect.  17. 

"  But  in  no  case  shall  any  fine  or  premium  be  taken,  and  in  every  such  case  the 
best  rent  that  can  be  obtained,  regard  being  had  to  the  nature  of  the  lease,  shall 
be  reserved  upon  such  lease,  and  the  leases  and  covenants  and  provisions  therein 
shall  be  settled  and  approved,"  &c.,  "  and  a  counterpart  of  every  such  lease  shall 
be  executed  by  the  lessee  or  lessees  therein  to  be  named,  and  such  counterpart 
shall  be  deposited  for  safe  custody,"  &c.,  "  until  such  infant  shall  attain  twenty- 
one,  but  with  liberty  to  proper  parties  to  have  the  use  thereof,  if  required  in  the 
meantime,  for  the  purpose  of  enforcing  any  of  the  covenants  therein  contained: 
Provided  that  no  lease  be  made  of  the  capital  mansion-house,  and  the  park  and 
grounds  respectively  held  therewith,  for  any  period  exceeding  the  minority  of  any 
such  infant " :  Ibid. 

'  It  has  been  held  that  the  infant  must  be  indefeasibly  entitled  either  in  fee  or 
•in  tail  in  possession:  Be  Evans,  2  My.  &  K.  318;  Ex  parte  Legh,  15  Sim.  445. 
But  see  He  Clark,  L.  R.  1  Ch.  292  ;  Be  Letchford,  L.  R.  2  Ch.  D.  719. 

If  persons  bound  to  renew  are  out  of  the  jurisdiction  of  the  Court,  the  renewals 
may  be  made  by  a  person  appointed  by  the  Court  in  the  name  of  the  person  who 
ought  to  have  renewed :  sect.  18.  And  the  committees  of  lunatics,'  by  direction 
of  th^  Court,  may  accept,  surrender,  and  make  new  leases :  sect.  19. 

Leases  have  been  directed  to  be  granted  where  the  applicants  have  between 
them  been  entitled  to  the  whole  fee,  although  there  was  no  person  in  existence 
"•entitled  to  an  indefeasible  estate  in  possession :  Be  Clark,  L.  R.  1  Ch.  292. 

Infants  Custody  Act. 
36  &  37  Vict.  c.  12. 
Special  Order. 
T.  B.,  of  — ,  P.  B.,  of  — ,  and  — ,  undertaking  to  take  proper  care  of, 
and  to  provide  in  a  proper  manner  for  the  education  and  maintenance 
of,  the  infant  E.  L.  B.,  Let  —  at  six  o'clock  this  evening  deliver  her 
to  the  said  T.  B.,  he  undertaking  forthwith  to  deliver  her  safely  to 
her  mother.     Let  the  said  E.  L.  B.  remain  in  the  custody  of  the  said 
—  until  the  said  E.  L.  B.  attains  the  age  of  seven  years  (see  now  36  &  37 
Vict.  c.  12),  or  during  such  shorter  time  as  the  Court  may  direct.  And 
the  said  E.  L.  B.  is  not  to  be  removed  from  C.  without  leave  of  the  Court, 
except  for  occasional  visits  for  change  of  air  and  for  health  to  the  coast 
of  England,  or  to  any  place  in  the  country  not  exceeding  120  miles  from 
London.     And  on  every  change  of  residence  notice  by  letter,  to  be 
sent  by  post,  is  to  be  given  to  the  father  of  the  said  E.  L.  B.     Let  the 
paid  -T,  or  some  member  of  his  family  deputed  by  himj  have  access 
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to  the  said  E.  L.  B.  once  in  every  six  weeks,  the  interviews  not  to 
exceed  two  honrs  in  duration,  and  to  take  place  between  the  hours  of 
ten  in  the  forenoon  and  five  in  the  afternoon,  at  the  house  of  — , 
if  she  consents  that  the  child  be  sent  there,  in  the  care  of  some  respon- 
sible person  to  be  appointed  by  the  mother,  who  shall  bring  the  child 
back  to  the  mother,  the  said  —  (the  father)  undertaking  not  to  inter- 
fere with  or  oppose  or  obstruct  its  return ;  but  in  case  the  said  — 
shall  not  consent  to  such  interviews  taking  place  at  her  house,  then 
the  said  —  (the  father)  is  to  have  access  to  the  infant  at  the  house 
where  his  wife  may  be  then  residing,  and  there  in  the  presence  of 
some  responsible  person  to  be  appointed  as  hereinbefore  mentioned. 

Let  the  said  —  (the  mother)  have  access  to  the  other  five  children 
once  in  every  six  weeks,  the  interviews  not  to  exceed  two  hours  in 
duration,  and  to  take  place  between  the  hours  of  ten  in  the  forenoon 
and  four  in  the  afternoon,  and  to  take  place  so  long  as  the  five  children 
shall  reside  at  or  within  two  miles  of  L.  within  two  miles  of  that 
town  or  its  suburbs,  at  some  respectable  place  to  be  appointed  from 
time  to  time  by  the  said  —  (the  mother)  at  or  within  two  miles  of  L.; 
and  if  resident  elsewhere  (except  at  or  within  one  mile  of  C),  then  to 
take  place  at  some  respectable  house  at  or  within  one  mile  of  the 
place  where  they  are  resident,  to  be  appointed  by  — - ;  but  if  resident 
or  visiting  at  or  within  one  mile  of  C,  then  the  five  children  to  be 
brought  to  the  then  residence  of  their  mother,  under  the  care  of  some 
responsible  person  to  be  appointed  by  the  said  —  (the  father),  such 
person  to  bring  them  back  to  their  father;  and  the  said  —  (the 
father)  not  to  be  present  at  any  of  the  interviews,  or  to  molest  or 
annoy  his  wife  upon  any  of  those  occasions. —  Provisions  that  in  case 
of  the  illness  of  the  youngest  child  E.  Ij.  B.,  notice  be  given  by 
letter,  by  post,  to  the  father,  and  if  he  should  be  dissatisfied  with  the 
medical  attendance  he  to  be  at  liberty  to  apply  to  the  Court. — The 
infant  to  be  brought  up  as  a  member  of  the  Church  of  England. — 
Question  whether  the  Court  has  jurisdiction  under  the  Act  of  Parlia- 
ment to  give  costs,  and  if  it  has  the  jurisdiction,  whether  the  Court 
should  give  costs,  reserved.     Be  Ba/rtlett,  10  Jur.  768  ;  2  Coll.  661. 

Infants  Custody  Act. 

It  shall  be  lawful  for  the  Court  of  Chancery  in  England  or  in  Ireland  re- 
spectively "  upon  hearing  the  petition  by  her  next  friend  of  the  mother  of  any 
infant  or  infants  under  sixteen  years  of  age  to  order  that  the  petitioner  shall  have 
access  to  such  infant  or  infants  at  such  times  and  subject  to  such  regulations  as 
the  Court  shall  deem  proper,  or  to  order  that  such  infant  or  infants  shall  be 
delivered  to  the  mother  and  remain  in  or  under  her  custody  or  control,  or  shall  if 
already  in  her  custody  or  uuder  her  control,  remain  therein  until  such  infant 
or  infants  shall  attain  such  age  not  exceeding  sixteen  as  the  Court  shall  direct ; 
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and  further  to  order  that  such  custody  or  control  shall  be  subject  to  such  repru- 
lations  as  regards  access  by  the  father, or  guardian  of  such  infant  or  infants,  and 
otherwise,  as  the  said  Court  shall  deem,  proper  " :  36  &  37  Vict.  c.  12,  s.  1. 

"  No  agreement  contained  in  any  separation  deed  made  between  the  father  and 
mother  of  an  infant  or  infants  shall  be  held  to  be  invalid  by  reason  only  of  its 
providing  that  the  father  of  such  infant  or  infants  shall  give  up  the  custody  or 
control  thereof  to  the  mother :  provided  always,  that  no  Court  shall  enforce  any 
such  agreement  if  the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit 
of  the  infant  or  infants  to  give  effect  thereto  " :  36  &  37  Vict.  c.  12,  s.  2. 

The  provisions  of  the  2  &  3  Vict  c.  54,  are  repealed :  36  &  37  Vict.  c.  12,  s.  3. , 

A  petition  under  the  2  &  3  Vict.  o.  54,  might  have  been  presented  without  a 
next  friend :  Be  Qroom,  7  Hare,  38. 

And  might  have  been  presented  by  leave  of  the  Court  in  forma  pauperis :  Ex 
parte  Eahewill,  3  De  G.  M.  &  Gr.  116 ;  17  Jur.  334. 

And  the  order  might  have  been  obtained  ex  pa/rte  if  the  circumstances  of  the 
case  required  it:  Re  Taylor,  11  Sim.  178. 

It  was  not  necessary  under  the  2  &  3  Vict.  c.  54,  that  the  wife  should  have 
obtained  or  be  entitled  to  obtain  a  decree  a  mensa  et  thoro :  Ex  parte  Bartlett, 
2  Coll.  661,  664. 

But  if  the  wife  has  deserted  her  husband  without  a  cause  the  Court  would  not 
interfere  on  her  behalf :  Re  Taylor,  11  Sim.  178. 

And  where  in  proceedings  in  the  Divorce  Court  the  Court  found  that  although 
not  guilty  of  adultery  the  wife  had  been  guilty  of  great  misconduct,  her  applica- 
tion for  access  to  the  child  was  refused :  Re  Winscom,  2  H.  &  M.  541 ;  see  also 
ShiUito  V.  ColUtt,  8  W.  R.  683. 

Under  the  2  &  3  Vict.  c.  54,  no  order  was  to  be  made  by  virtue  of  that  Act 
whereby  any  mother  against  whom  adultery  shall  be  established  by  judgment  in 
an  action  for  criminal  conversation  at  the  suit  of  her  husband,  or  by  the  sentence 
of  an  Ecclesiastical  Court,  shall  have  the  custody  of  any  infant  or  access  to  any 
infant :  sect.  4. 

Upon  the  application  of  any  person  willing  to  take  charge  of  any  infant 
who  has  been  convipted  of  felony,  and  to  provide  for  his  maintenance  and  educar; 
tion,  the  Court  is  empowered  to  assign  the  custody  of  such  infant  to  such  person, 
and  to  rescind  or  vary  the  terms  of  any  such  assignment ;  and,  if  it  shall  think 
fit,  to  award  costs  against  any  applicant,  such  costs  to  be  paytlble  to  any  parent  or 
other  natural  or  testanientairy  guardian  who  shall  oppose  such  application :  3  &  4 
Vict.  c.  90,  s.  i. 


Infants  Maeeiage  Act. 

4  Geo.  4,  c.  76. 

Leave  to  Marry — Sect.  16. 

It  appearing  by  the  affidavit  of  —  that  A.  B.  (the  father)  is  non 
compos  mentis  [or  that  —  the  guardian  or  mother  of  the  infant  0.  D. 
unreasonably  or  from  undue  motives  refuses  or  withholds  his  or  her 
consent  to  the  marriage,  &c.J,  Declare  that  the  marriage  proposed  to 
be  solemnized  between  the  infant  C.  D.  and  E.  P.  of,  &o.,  is  a  proper 
marriage.     Let  the  said  C.  D.  and  E.  F.  be  at  liberty  to  intermarry. 
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Forfeiture  declared— Inqairy — Settlement — Sect.  23. 

Declark  that,  under  the  Act  of  Parliament  made  and  passed  in  the 
fourth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled,  &c.,  the  Deft  R.  S.  Gr.  has  incurred  a  forfeiture  of  all  estate, 
light,  title,  and  interest  in  anj'  property  which  hath  accrued  or  shall 
accrue  to  him  by  force  of  his  marriage  with  A.  G-.  in  the  pleadings 
named.  Let  an  inquiry  he  made  what  estate,  right,  title,  or  interest 
in  any  property  the  said  A.  G.  was  entitled  to  at  the  time  of  her  mar- 
riage with  the  Deft  K.  S.  G.  or  has  subsequently  acquired.  Let  such 
property  and  all  future  property  which  the  said  A.  G.  shall  acquire 
during  the  said  marriage  be  secured  for  the  benefit  of  the  said  A.  G. 
and  her  issue,  and  for  that  purpose  Let  a  proper  settlement  be  approved 
of  by  the  judge  of  all  such  property  both  piesent  and  future  on  the 
said  A.  G.  and  her  issue,  and  in  .such  manner  that  the  Deft  E.  S.  shall 
be  prevented  from  deriving  any  interest  in  any  real  or  peisonal estate 
or  any  pecuniary  benefits  from  such  marriage.  Let  such  settlement 
be  executed  by  such  persons  as  shall  for  that  purpose  be  named  in  the 
chief  clerk's  certificate  of  approval. — Deft  R.  S.  G.  to  pay  costs  of 
informant. — Liberty  to  apply.  TJie  Attorney-General  v.  Gibson  (M.  R.), 
Feh.  20,  1858. 

Similar  Order — Fund  settled  by  Order. 

Declare  that  under  the  Act  of  Parliament  made  and  passed  in  the 
fourth  year  of  the  reign  of  his  late  Majesty,  King  George  i V.,  intituled 
"  An  Act  for  amending  the  Laws  respecting  the  Sulemnization  of 
Marriages  in  England,"  the  Deft  A.  C  has  incurred  a  forfeiture  of  all 
estate,  light,  title,  and  interest  in  and  to  any  property  which  has 
accrued  or  shall  accrue  to  him  by  force  of  his  marriage  with  the  infant 
Deft  E.  A.  C,  and  decree  the  same  accojdingly.  Declare  that  the 
£795  Bank  3  per  Cent.  Annuities,  and  the  moiety  of  the  three  sums  to 
which  the  said  E.  A.  C.  is  entitled  in  reversion  expectant  on  her 
mother's  decease  in  the  £617,  £56  is.  4d.,  and  £1955,  subject  to  the 
trusts  of  the  settlement  dated,  &c.,  and  all  such  other  property  as  has 
accrued  or  shall  accrue  to  the  Deft  A.  C.  by  virtue  of  his  marriage 
with  the  said  B.  A.  C,  shall  be  settled  and  secured  for  the  benefit  of 
the  said  E.  A.  C.  and  her  issue  respectively,  in  manner  hereinafter 
directed.  Directions  for  taxation  and  payment  of  costs  out  of  the  £795 
Bank  Annuities  in  trustees'  hands.  Residue  to  be  transferred  into 
Court.  Declare  thit  such  residue  is  to  be  held  in  trust  for  the 
said  E.  A.  C.  during  her  life,  but  during  her  coverture  for  her  separate 
use,  without  power  of  anticipation,  and  after  her  decease  in  trust  for 
aU  or  such  one  or  mcjre  of  the  childien  of  the  said  E.  A.  C.  as  being  a 
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son  or  sons  shall  attain  the  age  of  twenty-o^e  years,  or  being  a 
daughter  or  daughter,  shall  attain  that  age  or  marry,  in  equal  shares 
as  tenants  in  common.  And  if  there  shall  be  no  such  child,  and  the 
Deft  E.  A.  C.  shall  survive  the  Deft  A.  C,  in  trust  for  her  executors, 
administrators,  and  assigns.  But  if  she  shall  die  in  the  lifetime  of  her 
husband  without  any  such  child,  then  the  same  is  to  be  held  in 
trust  for  sucl^  person  or  persons  (other  than  the  Deft  A.  C.)  as  the 
said  E.  A.  C.  shall  by  will  appoint,  and  in  default  of  appointment  to 
such  person  or  persons  as  would  at  the  time  of  her  decease  have  been 
entitled  to  her  personal  estate  in  case  she  had  died  intestate  and  with- 
out ever  having  been  married.  Let  the  interest  as  it  accrues  on  the 
said  residue  be  paid  to  the  said  A.  E.  C.  for  her  separate  use  during 
her  life,  or  further  order. 

And  it  appearing  by  the  aiBdavit  of  —  that  under  the  said  inden- 
ture of  settlement  of  the  3rd  September,  1847,  the  said  E.  A.  C.  or  the 
said  A.  C,  but  for  the  forfeiture  hereinbefore  declared,  is  or  would  be 
entitled  in  reversion  expectant  on  her  mother's  decease  to  one  moiety  of 
the  several  sums  of  £617  New  3  per  Cents.,  £56  Bank  3  per  Cents.,  and 
£1955  Eeduced  Annuities,  which  are  subject  to  the  trusts  of  the  said 
indenture  of  settlement,  and  subject  to  her  mother's  life  interest  therein. 
Declare  that  the  same,  and  any  other  property  which  may  hereafter 
accrue  to  the  said  E.  A.  C,  or  to  the  said  Deft  A.  C,  in  her  right, 
shall  be  settled  upon  the  like  trusts. — Liberty  to  apply.  Attorney- 
General  V.  Clements,  L.  E.  12  Eq.  32. 

Infants  Marriage  Act. 

The  father,  if  he  be  living,  of  any  party  under  twenty-one  years  of  age — such 
party  not  being  a  widower  or  widow — or  if  the  father  be  dead,  the  guardian  of 
the  person  of  the  party  so  under-age,  lawfully  appointed,  and  if  there  be  no  such 
guardian,  then  the  mother  of  such  party,  if  unmarried,  and  if  there  be  no  mother 
unmaiTiod,  then  the  guardian  of  such  person  appointed  by  the  Court  of  Chancery, 
if  any,  shall  have  authority  to  give  consent  to  the  marriage  of  such  party ;  and 
such  consent  is  thereby  required,  unless  there  shall  be  no  person  authorized  to 
give  such  consent :  4  Geo.  4,  c.  76,  s.  16. 

In  case  the  father  or  fathers  of  the  parties  to  be  married,  or  one  of  them,  so 
under  age,  shall  be  non  compos  mentis,  or  the  guardian  or  guardians,  mother 
or  mothers,  or  any  of  the  persons  whose  consent  is  so  made  necessary  to  the 
marriage  of  such  party  or  parties,  shall  be  non  compos  mentis,  or  in  parts  beyond 
the  seas,  or  shall  unreasonably  or  from  undue  motives  refuse  or  withhold  his, 
her,  or  their  consent  to  a  proper  marriage,  then  any  person  desirous  of  marrying 
in  any  such  case  may  apply  to  the  Court  of  Chancery  by  petition :  which  Court 
is  empowered  to  proceed  therein  in  a  summary  way ;  and  in  case  such  marriai^e 
upon  examination  shall  appear  to  be  proper,  judicially  declare  the  same  so  to  be  • 
and  such  declaration  is  thereby  rendered  as  efiectual  as  if  the  father,  guardian  or 
mother  of  the  petitioners  had  consented  thereto  " :  4  Geo.  4,  c.  76  s.  17. 

These  provisions  do  not  extend  to  the  case  of  a  father  beyond  the  seas  or  un- 
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reasonably  withholding  his  consent;  and  only  apply  as  to  him  where  he  is  non 
compos  mentis :  Ex  parte  J.  C,  3  My.  &  Or.  471,  474. 

The  discretionary  power  of  the  Court  only  arises  in  the  event  of  the  mother  or 
guardian  acting  unreasonably  or  from  undue  motives.     S.  0. 

If  any  valid  marriage  be  procured  by  a  party  to  such  marriage  to  be  solem- 
nized with  a  minor  in  fraud  of  the  provisions  in  the  Act  contained,  an  information 
may  be  filed  to  obtain  a  forfeiture,  and  "  the  Court  shall  have  power  in  such  suit 
to  declare  such  forfeiture,  and  thereupon  to  order  and  direct  that  all  such  estate, 
right,  title,  and  interest  in  any  property  as  shall  then  have  accrued  or  shall  there- 
after accrue  to  such  offending  party  by  force  of  such  marriage,  shall  be  secured 
under  the  direction  of  such  Court  for  the  benefit  of  the  innocent  party  or  the 
issue  of  the  marriage,  or  any  of  them,  in  such  manner  as  the  said  Court  shall 
think  fit,  so  as  to  prevent  the  offending  party  from  deriving  any  interest  in  any 
estate  or  pecuniary  benefit  from  such  marriage  " :  4  Geo.  4,  c.  76,  s.  53 ;  see  also 
19&20  Vict.  0.119,8.19. 

Where  the  husband  has  incurred  a  forfeiture  under  the  23rd  section  of  4  Geo.  4, 
c.  76,  it  was  held  that  the  Court  had  no  jurisdiction  to  mitigate  the  penalty, 
but  was  bound  to  settle  and  secure  all  present  and  future  property  of  the  wife : 
AU.-Gen.  v.  MvUay,  4  Euss.  329,  351. 

But  upon  an  information  filed  under  the  4  Geo.  4,  c.  76,  against  the  husband, 
it  was  held  that  he  could  be  compelled  to  discover  the  facts  relating  to  the  charge : 
Aft.- Gen.  v.  Lucas,  2  Hare,  566  ;  2  Ph.  753. 

In  a  case  where  the  minor  was  a  female,  the  Court  refused  to  sanction  a  general 
power  being  given  to  her  in  the  settlement,  in  case  she  should  die  before  her 
husband,  over  one-third  of  her  property,  though  there  should  be  children,  as  she 
might  exercise  it  in  favour  of  her  husband,  to  the  prejudice  of  the  children: 
Att.-Om.  V.  Lucas,  2  Phil.  753. 

But  the  Court  approved  of  a  power  being  given  to  her  in  case  she  survived  her 
husband,  though  there  should  be  children,  of  appointing  such  one-third  either  by 
deed  or  will :  S.  C. 

In  order  to  sustain  an  information  under  the  23rd  section  of  the  Marriage  Act, 
it  is  not  necessary  to  shew  that  the  minor  with  whom  the  marriage  was  procured 
was  entitled  at  the  time  of  the  marriage  to  any  property,  either  in  possession, 
reversion,  or  expectancy :  Att.-Oen.  v.  Severne,  1  Coll.  313. 

Where  the  fund  was  small,  the  Court,  after  declaring  the  forfeiture,  has  ordered 
the  trustees  to  bring  the  fund  into  Court,  and  declared  the  trusts  of  it :  Att.-Oen. 
V.  Clements,  L.  E.  12  Eq.  32;  Order,  p.  196. 


Infants  Settlement  Act. 

18  &  19  Vict.  c.  43. 

Infant  Ward — Settlement  approved — Liberty  to  execute  and  to 
intermarry. 

The  judge  being  of  opinion  that  the  proposed  marriage  between 
J.  B.  and  the  infant  A.  T.  is  a  fit  and  proper  marriage  for  the  said 
infant,  and  that  tbe  settlement  proposed  to  be  effected  by  the  indenture 
hereinafter  mentioned  is  a  proper  settlement  to  be  made  upon  or  in 
contemplation  of  such  marriage,  and  that  the  indenture  marked  A., 
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intended  to  be  made  between  the  said  J.  B.  of  the  first  part,  the  said 
A.  B.  of  the  second  part,  and  H.  J.  K.  and  0.  D.  of  the  third  part,  and 
identified  by  the  signature  of  the  chief  clerk  of  the  judge  in  the 
margin  of  the  engrossment  thereof,  is  a  proper  indenture  for  giving 
effect  to  such  settlement,  doth,  pursuant  to  the  above-mentioned  Act 
of  Parliament,  sanction  and  approve  of  the  same,  and  doth  order  that 
the  petitioner  A.  F.  be  at  liberty,  upon  or  in  contemplation  of  her 
marriage  vrith  the  said  J.  B.  to  execute  the  said  indenture  accordingly. 
And  upon  the  execution  of  such  indentures  by  the  several  parties 
thereto  (such  execution  to  be  certified),  Let  the  said  J.  B.  and  A.  F.  be 
at  liberty  to  intermarry. 

Settlement  (approved — Infant  to  execute. 

The  judge  being  of  opinion  that  the  settlement  proposed  to  be 
effected  by  the  indenture  hereinafter  mentioned,  is  a  proper  settlement 
to  be  made  upon  or  in  contemplation  of  the  marriage  between  the 
infant  A.  B.  and  C.  I).,  and  that  the  indenture  marked  H.,  intended  to 
be  made  between,  &c.,  and  identified  by  the  signature  of  the  chief  clerk 
in  the  margin  of  the  engrossment  thereof,  is  a  proper  indenture  for 
giving  efiect  to  such  settlement,  doth,  pursuant  to  the  above-mentioned 
Act  of  Parliament,  sanction  and  approve  the  same,  and  doth  order  that 
the  infant  A.  B.  be  at  liberty,  upon  or  in  contemplation  of  her 
marriage  vyith  the  said  C.  D,,  to  execute  the  said  indenture  ac- 
cordingly. 

Infants  Settlement  Act. 

"  It  shall  be  lawful  for  every  infant  upon  or  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to  make  a  valid  and  binding 
settlement,  or  contract  for  a  settlement,  of  all  or  any  part  of  his  or  her  property, 
or  property  over  which  he  or  she  has  any  power  of  appointment,  whether  real  or 
personal,  and  whether  in  possession,  reversion,  remainder,  or  expectancy  " :  18  &  19 
Vict.  c.  43,  s.  1. 

"  And  every  conveyance,  appointment,  and  assignment  of  such  real  or  personal 
estate,  or  contract  to  make  a  conveyance,  appointment,  or  assignment  thereof, 
executed  by  such  infant  with  the  approbation  of  the  said  Court  for  the  purpose 
of  giving  effect  to  such  settlement,  shall  he  as  valid  and  effectual  as  if  the  person 
executing  the  same  were  of  the  full  age  of  twenty-one  years  " :  Ibid. 

"  The  sanction  of  the  Court  to  any  such  settlement,  or  contract  for  a  settle- 
ment, may  be  given  upon  petition  presented  by  the  infant,  or  liis  or  her  guardian, 
in  a  summary  way,  without  the  institution  of  a  suit ;  and  if  there  be  no  guardian, 
the  Court  may  require  a  guardian  to  be  appointed,  or  not,  as  it  shall  think  fit": 
sect.  3. 

The  Court  may  also  require  any  persons  interested  in  the  property  to  be  served 
with  notice  of  the  petition  :  Ibid. 

A  petition  is  necessary,  though  a  suit  is  ponding :  Peareth  v.  Marriott,  W.  N. 
(1866),  48. 
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The  petition  ia  usually  adjourned  at  once  into  chambers. 

Where  the  infant  is  not  a  ward  of  Court,  the  Court  is  not  bound  to  inquire 
into  the  propriety  of  the  proposed  marriage,  but  only  into  the  propriety  of  the 
proposed  settlement :  Re  Dalton,  6  De  G.  M.  &  G.  201 ;  2  Jur.  (N.8.)  1077 ;  He 
Strong,  2  Jur.  (N.S.)  1241. 

The  Court  has  no  jurisdiction  under  the  18  &  19  Vict.  c.  43,  to  compel  a  settle- 
ment against  the  consent  of  an  infant,  not  being  a  ward  of  Court,  who  marries 
after  attaining  the  age  at  which  she  can  legb,lly  contract  marriage :  Be  Potter, 
L.  E.  7  Eq.  484. 

The  Infants  Belief  Act,  1874. 

37  &  38  Vict.  c.  62. 

.  "  All  contracts,  whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infanta  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  sup- 
plied or  to  be  supplied  (other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void  :  Provided  always,  that  this  enact- 
ment shall  not  invalidate  any  contract  into  which  an  infant  may  by  any  existin 
or  future  statute,  or  by  the  rules  of  Common  Law  or  Equity,  enter,  except  such 
as  now  by  law  are  voidable  " :  sect.  1. 

"  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any  promise 
made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  ratification 
made  after  full  age  of  any  promise  or  contract  made  during  infancy,  whether 
there  shall  or  shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age  ":  jsect.  2. 

The  2nd  section  of  this  Act  applies  to  ratifications  made  after  the  passing  of 
the  Act,  of  contracts  made  before  that  time  :  Ex  parte  KiWe,  L.  E.  10  Ch.  373 ; 
see  also  Be  Onslow's  Trusts,  L.  R.  20  Eq.  677. 

But  if  an  infant  has  been  dealt  with  as  a  trader  he  can  be  made  a  bankrupt  in 
respect  of  a  trade  debt :  Be  Lynch,  L.  E.  2  Ch.  D.  227. 
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CHAPTER  XXI. 

MAEEIED  WOMEN. 

Next  Friend,  deceased— New  next  Friend. 

Let  the  Pit  be  at  liberty  to  amend,  &c.,  in  this  action  by  inserting 
the  name  of  E.  as  her  next  friend  in  the  room  of  A.,  deceased.  If 
aftm-  judgment  :  Let  the  Pit  be  at  liberty  in  all  future  proceedings  in 
this  action  to  name  E.  as  her  next  friend  in  the  room  of  A.,  deceased. 

New  Next  Friend  in  Place  of  one  living — After  Appearance,  before  Judgment. 

Let  B.,  upon  first  giving  security,  to  be  approved  by  the  judge  in 
case  the  parties  differ,  to  answer  the  Deft's  costs  to  this  time  in  case 
any  shall  be  awarded  the  Pit,  be  at  liberty  to  amend,  &c.,  in  this 
action  by  inserting  the  name  of  the  said  B.  as  the  next  friend  of  the 
Pit  in  the  room  of  C,  the  Pit's  present  next  friend. 

New  Next  Friend — Without  Prejudice  to  Liability  of  origin^  Next  Friend. 

Let  the  Pit  be  at  liberty  to  amend,  &c.,  by  substituting  K.  H.  H., 
of  &o.,  as  the  next  friend  of  the  Pit  in  the  place  of  the  above-named 
J.  T.  [and  by  making  Ihe  said  J.  T.  a  Deft  to  this  action].  But  this 
order  is  to  be  without  prejudice  to  any  question  as  to  the  liability  of 
the  said  J.  T.  as  the  present  next  friend  of  the  Pit  to  the  costs  of  this 
action  up  to  the  present  time. 

Married  Women  to  defend  separately. 

Upon  motion,  &c.,  by  counsel  for  the  Deft  A.,  the  wife  of  the  Deft  B., 
whoi  alleged  that  the  Deft  A.  resides  within  the  jurisdiction  of  this 
Court,  but  the  Deft  B.  resides  at  — ,  out  of  the  jurisdiction  of  this 
Court  [or,  that  the  matters  in  question  in  this  cause  arise  in  right  of 
the  said  Deft  A.,  and  that  the  said  Deft  A.,  and  the  Deft  B.,  her  hus- 
band, live  separately,  or,  have  separate  interests  in  the  matters  in 
question  in  this  cause],  Let  the  Deft  A.  be  at  liberty  upon  first  giving 
security  to  defend  this  action  separately  from  her  husband. 

Actions  by  and  against. 

Married  women  n.ay  sue  as  pits  by  lluir  ucxt  friends,  in  the  manner  practised 
in  the  Court  of  Chancery  before  the  passing  of  the  Judicature  Act.   Iiiarried  women 
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may  also,  by  the  leave  of  the  Court  or  a  judge,  sue  or  defend  without  their  husbands 
and  without  a  next  friend,  on  giving  such  security  (if  any)  for  costs  as  the  Court 
or  a  judge  may  require  :  Jud.  Rules,  Order  16,  r.  8  ;  ante,  p.  27. 

When  husband  and  wife  are  both  defts  to  the  action,  service  on  the  husband  is  to 
be  deemed  good  service  on  the  wife,  but  the  Court  may  order  the  wife  to  be  served 
with  or  without  service  on  the  husband :  Jud.  Rules,  Order  9,  r.  3,  ante,  p.  11. 

Claims  by  or  against  husband  and  wife  may  be  joined  with  claims  by  or 
against  either  of  them  separately :  Jud.  Rules,  Order  17,  r.  4  ;  ante,  p.  32. 

In  general,  where  the  suit  related  to  the  separate  property  of  the  wife,  the  bill 
must  have  been  filed  in  her  name  by  her  next  friend  :  Wake  v.  Parker,  3  Keen, 
59  ;  Warran  v.  Buck,  4  Beav.  95. 

Before  the  name  of  any  person  shall  be  used  in  any  suit  as  next  friend  of  any 
married  woman,  such  person  shall  sign  a  written  authority  to  the  solicitor  for 
that  purpose,  and  such  authority  shall  be  filed,  &c. :  15  &  16  Vict.  c.  86,  s.  11. 

Where  a  new  next  friend  is  appointed  by  order  of  the  Court,  the  consent  must 
be  filed  before  the  order  is  passed. 

If  under  the  former  practice  a  bill  was  filed  on  behalf  of  a  naarried  woman  of 
full  age  without  her  consent,  it  was  dismissed  with  costs  to  be  paid  by  the  next 
friend :  Cooke  v.  Fryer,  4  Beav.  13  ;  Eenrick  v.  Wood,  L.  R.  9  Eq.  333. 

Security  for  costs  is  usually  required  from  the  next  friends  of  married  women  : 
Hind  V.  Whitmore,  2  K.  &  J.  458  ;  Pennington  v.  Alvin,  1  S.  &  S.  265. 

And  where  the  next  friend  of  the  married  woman  becomes  permanently  resident 
abroad,  he  must  give  security,  or  a  new  next  friend  be  appointed :  Alcock  v.  Al- 
cock,  5  De  G.  &  Sm.  671. 

If  the  next  friend  died,  or  became  incapable  of  acting,  or  if  the  pit  was 
desirous  of  removing  the  next  friend,  a  new  next  friend  might  be  introduced  by 
amendment  before  appearance. 

After  appearance,  the  same  might  be  done  where  a  new  next  friend  is  to  be 
named  in  the  place  of  a  deceased  next  friend ;  but  in  other  cases  the  order  to 
appoint  a  new  next  friend  was  special,  and  must  have  been  obtained  on  notice : 
Dan.  5th  ed.  105. 

If  the  pit  neglected  or  refused  to  obtain  the  order  in  the  case  of  the  next 
friend's  death,  the  deft  might  apply  for  an  order  directing  her  to  name  a  new  next 
friend  within  a  limited  time,  and  that  in  default  the  hill  be  dismissed  with  costs  : 
Barlee  v.  Barlee,  1  S.  &  S.  100. 

Where  the  next  friend  of  a  married  woman  became  insolvent,  she  was  discharged 
without  prejudice  to  her  past  liability ;  and  all  proceedings  were  stayed  until  a 
■new  and  sufficient  next  friend  was  appointed,  or  the  pit  obtained  an  order  to  sue 
in  forma  pauperis  without  a  next  friend :  Wilton  v.  BUI,  2  De  G.  M.  &  G.  807. 
See  also  D'Oechsner  v.  Scott,  24  Beav.  239. 

In  general  when  a  bill  was  filed  against  husband  and  wife  the  pit  was  entitled 
to  a  joint  answer  from  both,  and  if  the  wife  made  default  the  husband  alone  was 
liable  to  process  of  contempt :  Oee  r.  Cottle,  3  My.  &  Cr.  180 ;  Nichols  v.  Ward, 
2  Mac.  &  G.  140. 

But  it  the  married  woman  claimed  an  adverse  interest  to  her  husband,  or  if  she 
was  made  a  deft  in  respect  of  her  separate  estate,  she  might  have  obtained  as  of 
course  au  order  to  defend  separately. 

So,  too,  if  she  was  living  separate  from  her  husband ;  Lord  Eedesdale,  104 ; 
livdge  V.  Weedon,  7  W.  R.  368.  Or  if  he  was  insane,  Estcourt  v.  Ewington,  9 
Sim.  252.  Or  if  she  disapproved  the  defence  her  husband  intended  to  make  : 
Lord  Redesdale,  104 ;  Dan.  5th  ed.  164. 
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The  husband  might  have  obtained  the  order  for  his  wife  to  answer  separately 
where  he  could  not  induce  her  to  answer :  Oarey  v.  Whittingham,  1  S.  &  S.  163. 
Whether  without  notice  to  the  wife,  qtioere :  S.  0. 

And  the  pit  might  have  obtained  the  order  without  her  concurrence  if  the 
husband  was  abroad :  Carlton  v.  McEnzie,  10  Ves.  442  ;  Nichols  v.  Ward,  2  Mac. 
&  G.  140 ;  Bull  V.  Withey,  9  Jur.  (N.S.)  595  ;  Garey  v.  Whittingham,  1  S.  &  S. 
163.  Or  if  the  husband  was  insane  :  lisicourt  v.  Ewington,  9  Sim.  252.  Or  if 
the  suit  was  in  respect  of  the  wife's  separate  estate :  Richardson  v.  De  Edd, 
1  New.  Rep.  5 ;  see  also  Woodward  v.  Oonebecur,  8  Jur.  642. 

If  the  wife  refused  to  join  the  husband  might,  upon  an  affidavit  of  no  collusion, 
obtain  an  order  by  motion  on  notice  that  process  of  contempt  be  stayed :  Barry 
V.  Cane,  3  Madd.  472 ;  Leningham  v.  Smith,  2  Ph.  537 ;  Hope  v.  Carnegie  (2), 
L.  E.  7  Eq.  263. 

When  the  order  that  she  might  answer  separately  was  obtained  without  her  con- 
currence, a  subsequent  order  to  attach  her  could  not  have  been  obtained  without 
notice  to  her  :  Morgan,  435 ;  Oraham  v.  Fitch,  2  De  G.  &  Sm.  246  ;  Home  v. 
Patrick,  30  Beav.  405._ 

Where  the  husband  had  obtained  an  order  to  answer  separately  from  his  wife, 
the  wife  might  have  been  ordered,  upon  the  application  of  the  pit,  to  answer 
separately  liom  the  husband :  Bray  v.  Ahers,  15  Sim.  610. 

But  the  Court  conld  not  compel  the  husband  or  the  wife  to  obtain  an  order  for 
her  separate  appearance  or  defence  :  Hope  v.  Carnegie  (1),  L.  R.  7  Eq.  254,  261. 

Where  under  the  former  practice  a  married  woman  was  living  separate  from 
her  husband,  and  not  under  his  influence  or  control,  the  Court  upon  his  applica- 
tion gave  him  leave  to  put  in  a  separate  answer :  Barry  v.  Cane,  3  Madd.  472 ; 
Gee  V.  CoUle,  3  My.  &  Or.  180;  Nichols  v.  Ward,  2  Mac.  &  G.  140. 

So,  too,  when  she  refused  to  join  in  a  defence  with  him ;  Pavie  v.  Acov/rt, 

1  Dick.  13. 

The  application  must  have  been  upon  notice  to  the  pit,  and  supported  by 
affidavit  of  the  husband :  see  Garey  v,  Whittingham,  1  S.  &  S.  163 ;  Nicholls  v. 
Ward,  2  Mac.  &  G.  143. 

Where  the  husband  was  in  custody  for  want  of  the  answer  of  himself  and 
wife,  he  did  not  clear  his  contempt  by  putting  in  the  separate  answer  of  himself 
only  :  Gee  v.  Cottle,  3  My.  &  Cr.  180. 

Where  a  married  woman  had  obtained  under  the  former  practice  an  order  to 
answer  separately,  she  was  liable  to  process  of  contempt  if  she  did  not  put  in  her 
answer  pursuant  to  the  order. 

The  pit  might  have  obtained  an  order  for  this  purpose  on  an  ex  parte  applica-  • 
tion :   Taylor  v.  Taylor,  12  Beav.  271 ;  Thichnesse  v.  Acton,  15  Jur.  1052 ;  Hmne 
V.  Patrick,  80  Beav.  405 ;  8  Jur.  (N.S.)  351. 

But  where  the  order  that  the  married  woman  should  answer  separately  had 
been  obtained  without  his  concurrence,  a  subsequent  order  to  attach  her  could 
not  be  obtained  without  notice  to  her :  Morgan,  4th  ed.  435 ;  Graham  v.  Fitch, 

2  De  G.  &  Sm.  246 ;  Home  v.  Patrick,  30  Beav.  405. 

A  married  woman  suing  by  her  next  friend  is  liable  to  be  attached  as  a,  feme 
sole  for  disobedience  to  an  order :   Otway  v.  Wing,  12  Sim.  90. 

Where  the  husband  and  wife  have  not  severed  in  their  defence,  a  notice  of 
motion  to  commit  the  wife  for  contempt  should  be  served  upon  her  personally, 
and  substituted  service  is  irregular :  Hope  v.  Carnegie  (1),  L.  E.  7  Bq.  254. 

Where  a  decree  had  been  made  against  a  husband  and  wife  who  were  living 
*  separate,  but  had  joined  in  their  defence,  the  husband  was  held  entitled  on  motion 
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to  an  order,  not  only  that  she  should  appear  separately  in  the  further  prooet'dings, 
but  that  he  should  not  be  liable  to  any  attachment  or  process  in  consequence  of 
the  wife's  conduct :  Hope  v.  Carnegie  (2),  L.  R.  7  Eq.  263. 

Appeal  of  Married  Woman. 

If  a  married  woman,  a  deft,  wishes  to  appeal  against  an  order  or  decree,  she 
must  do  so  by  her  next  friend :  Dan.  5th  ed.  170,  citing  Elliott  v.  J/nce,  7  De  Or. 
M.  &  G.  475 ;  3  Jur.  (N.S.)  597 ;  Picard  v.  Hine,  L.  B.  5  Ch.  274  ;  or  obtain  an 
order  to  appeal  in  forma  pauperis  withouta  next  friend  :  Crouch^.  Walter,  4  De 
G.  &  J.  43  ;  5  Jur.  (N.S.)  326 ;  or  have  obtained  leave  to  sue  or  defend  without 
her  husband  or  next  friend  :  Jud.  Rules,  Order  16,  r.  8,  ante,  p.  27. 

A  married  woman  was  not  entitled  to  present  a  petition  of  appeal  without  a 
next  friend,  although  another  person  joined  in  the  petition  and  the  suit  related  to 
her  separate  estate:  Picard  v.  Bine,  L.  K.  5  Ch.  274. 

A  married  woman  deft  may  appeal  by  a  co-deft  as  her  next  friend  :  Elliott  v, 
Ince,  7  De  G.  M.  &  G.  475  ;  3  Jur.  (N.S.)  597. 

And  may  obtain  an  order  to  appeal  in  forma  pauperis  without  a  next  friend : 
CrouchM.  Waller,  4  De  G.  &  J.  43 ;  5  Jur.  (N.S.)  326. 

A  married  woman  who  has  obtained  an  order  to  sue  in  forma  pauperis,  and  in 
whose  favour  a  decree  has  been  made,  may  be  paid  dives  costs  of  an  appeal : 
Welhsley  v.  Wdledey,  7  De  G.  M.  &  G.  1. 

Compromise  of  Suit. 

The  Court  has  power  to  compromise  the  rights  and  claims  of  persona  under  dis- 
ability where  the  rights  and  claims  are  merely  equitable :  Brooke  v.  Lord  Mostyn, 
2  De  G.  &  Bnj.  373,  415 ;  4  H.  L.  C.  304. 

And  a  married  woman  has  been  held  bound  by  a  compromise  of  a  suit  with 
respect  to  a  fund  settled  to  her  separate  use  without  power  of  anticipation: 
Wiltm  V.  Bill,  25  L.  J.  (Ch.)  156. 

And  the  Court  can  direct  the  compromise  on  behalf  of  a  married  woman 
although  her  interest  is  merely  reversionary  :   Wall  v.  Sogers,  L.  B.  9  Eq.  58. 

Upon  a  petition  to  the  Court  to  sanction  the  compromise  of  a  suit  by  a  married 
woman  against  a  trustee  for  breach  of  trust,  the  married  woman  should  appear 
separately  from  her  husband  :  S.  C. 

Costs  against. 

Where  the  Court  was  of  opinion  that  a  maixied  woman  deft  ought  to  pay  costs, 
and  it  did  not  appear  that  she  had  separate  estate,  liberty  to  apply  was  given  to 
the  pit  to  apply  for  payment  of  such  costs  in  case  of  any  moneys  becoming  pay- 
able to  her  separate  use:  Pemberton  v.  M'CHll,  1  Jur.  (N.S.)  1045. 

Foreclosure  against. 

In  a  foreclosure  suit  against  a  married  woman  it  is  nut  u.sual  to  give  a  day  to 
redeem  after  the  coverture  is  determined  :    Mallack  v.  Oulton,  3  P.  Wnis.  352. 

But  the  Court  has  refused  to  make  an  imraedate  order  absolute  for  foreclosure 
against  married  women,  even  with  their  consent,  and  upon  an  affidavit  of  the 
amount  due :  Harrison  v.  Kennedy,  10  Hare,  App.  51. 
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Establishing  Will  against. 

The  admission  of  a  will  in  the  separate  answer  of  a  married  woman  has  heeu 
held  not  sufficient  to  enable  the  Court  to  declare  the  will  established  or  to  bind 
her  inheritance :  Brown  v.  Bayward,  1  Hare,  432  ;  6  Jur.  847. 

Eight  to  sue  in  FormI  Pauperis. 
« 
A  married  woman  may  obtain  an  order  to  sue  without  a  next  friend  in,  forma 

pauperis  upon  evidence  that  she  is  unable  to  procure  a  substantial  person  to 
act  as  next  friend :  Ee  Foster,  18  Beav.  525 ;  Wellesley  v.  Wellesley,  16  Sim.  1 ; 
1  De  Gr.  M.  &  G.  501 ;  Wellesky  v.  Mornington,  18  Jur.  552 ;  Be  Lancaster, 
18  Jur.  229. 

,  And  to  prosecute  the  further  proceedings  of  a  suit  after  decree :  D'OecJisner  v. 
Scott,  24  Beav.  239. 

And  to  appeal :  Crouch  v.  Waller,  4  De  G.  &  J.  43 ;  5  Jur.  (N.S.)  326. 

A  married  woman  might  under  the  former  practice  apply  to  sue  in  forma 
pauperis  before  bill  filed  if  the  draft  bill  had  been  settled  and  signed  by  counsel : 
Wellesley  v.  Mornington,  18  Jur.  522 ;  Be  Barnes,  10  W.  R.  464. 

Maeeied  Woman's  Eight  bt  Suevitoeship— Choses  in  Action. 

The  assignment  or  mortgage  by  a  husband  of  his  wife's  choses  in  action  will  not 
defeat  her  right  by  survivorship  unless  the  husband  or  his  assignee  do  some  act  to 
reduce  the  property  into  possession  :  Hutchiiigs  v.  Smith,  9  Sim/- 137  ;  Ellison  v. 
Elwin,  13  Sim.  309 ;  Michelmore  v.  Mudge,  2  Giff.  183 ;  Ashly  v.  Ashhy, 
1  Coll.  549. 

Aud  where  a  married  woman  who  at  the  time  of  marriage  is  absolutely  entitled 
to  a  fund  in  Court,  joins  with  her  husband  in  executing  a  mortgage,  the  security 
is  void  against  the  wife's  right  by  survivorship  unless  something  is  done  by  the 
husband  or  incumbrancer  to  reduce  the  fund  into  possession :  Brole  v.  Soady, 
L.  R.  3  Ch.  220. 

The  carrying  over  a  fund  in  Court  to  the  account  of  the  husband  and  wife  is 
not  a  reduction  into  possession  by  the  husband :  S.  C. 

As  to  the  effect  of  a  divorce  upon  the  wife's  right  by  survivorship,  see  Wells  v. 
Malbon,  31  Beav.  48 ;  Be  Insole,  L.  R.  1  Eq.  470 ;  Brole  v.  Soady,  L.  R.  3  Ch. 
220. 

Payment  to  Husband, in  Eight  of  the  Wife— To  Husband 
AND  Wife. 

An  order  for  payment  of  a  sum  of  money  to  the  husband  in  right  of  the  wife 
vests  it  in  the  husband :  Eeygate  v.  Annesley,  3  Bro.  C.  C.  362  ;  Tidd  v.  Lister, 
3  De  G.  M.  &  G.  857,  871 ;  18  Jur.  543. 

Where  the  order  has  been  made  for  payment  to  husband  and  wife,  and  either 
party  dies  before  payment,  the  money  will  belong  to  the  survivor :  Nancey  v. 

Martin,  1  Ch.  Rep.  234 ;  Goppin  v. ,  2  P.  Wms.  496 ;  Forles  v.  Bhipps, 

1  Eden,  502,  cited  in  Dan.  5th  ed.  111. 

Payments  to  Women  who  aftkewaeds  marey. 
"  When  money  in  Court  is  directed  to  be  paid,  or  securities  in  Court  are 
directed  to  be  transferred  or  delivered  to  a  woman  who  is  not  married  at  the  date 
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of  the  order,  and  such  woman  shall  marry  before  payment  of  such  money,  or 
transfer  or  delivery  of  such  securities,  such  money,  if  it  does  not  in  the  whole 
exceed  £200  of  principal  money  or  £10  in  annual  payments,  or  such  securities  if 
they  or  the  aggregate  of  such  securities  and  money  do  not  exceed  in  value  £200 
sterling,  may  be  paid,  transferred,  or  delivered  to  such  woman  and  her  husband 
upon  proof  of  the  marriage,  and  upon  an  affidavit  of  such  woman  and  her  husband 
that  no  settlement  or  agreement  for  a  settlement  whatsoever  has  been  made  or 
entered  into  before,  upon,  or  since  their  marriage,  or  in  case  any  such  settlement 
or  agreement  for  a  settlement  has  been  made  or  entered  into,  then  upon  an 
affidavit  of  such  woman  and  her  husband  identifying  such  settlement  or  agree- 
ment for  a  settlement,  and  stating  that  no  other  settlement  or  agreement  for  a 
settlement  has  been  made  or  entered  into  as  aforesaid,  and  an  affidavit  of  the 
solicitor  of  such  woman  and  her  husband  that  such  solicitor  has  carefully  perused 
such  settlement  or  agreement  for  a  settlement,  and  that,  according  to  the  best  of 
his  judgment,  such  money  or  securities  are  not  nor  is  any  part  thereof  subject  to 
the  trusts  of  such  settlement  or  agreement  for  a  settlement,  or  in  any  manner 
comprised  therein  or  affected  thereby ;  and  upon  proof  of  the  marriage  and  pro- 
duction of  such  affidavits,  the  registrar  may  issue  a  certificate  authorizing  the 
transfer  or  delivery  of  such  securities  to  such  woman  and  her  husband  " :  Chancery 
Fund  Rules,  1874,  rule  52. 

Equity  to  a  Settlement. 

Settlement  by  the  Court — Whole  Fund  settled—  Zfltimate  Limitations  in 
Favour  of  the  Wife. 

Let  £637  Bank  Stock,  residue  of  the  £1000  Bank  Stock  standing  to 
the  credit  of,  &c.,  be  carried  over  in  these  causes  to  an  account  to  be 
intituled  "  The  settlement  account  of  the  share  of  A.  M.  E.,  one  of  the 
five  children  of  M.  ¥."  Let  the  dividends  as  they  accrue  thereon 
be  paid  to  the  said  A.  M.  E.,  the  wife  of  the  Deft  C.  E.,  on  her  sole 
receipt,  and  for  her  separate  use,  independent  of  her  present  or  any 
future  husband.  Declare  that  the  said  dividends  are  not  to  be  subject 
to  his  debts,  control,  contracts,  or  engagements,  and  that  he  is  not  to 
be  at  liberty  during  her  present  or  any  future  coverture  to  assign, 
mortgage,  charge,  or  otherwise  anticipate  any  unaccrued  payment  of  such 
dividends.  Declare  that  from  and  after  the  decease  of  the  said  A.  M.  E. 
the  said  Bank  Stock  is  to  be  divisible  amongst  her  children  in  such 
shares  as  she  may  by  will  appoint,  and  in  default  of  such  appointment, 
and  so  far  as  any  such  appointment  shall  not  extend,  then  the  said 
Bank  Stock  is  to  be  divisible  in  equal  shares  among  all  and  every  the 
children  of  the  said  A.  M.  E.  who  being  a  son  or  sons  shall  attain 
twenty-one,  or  being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,  whichever  shall  first  happen,  with  benefit  of  survivorship  be- 
tween or  amongst  them,  and  if  there  shall  be  but  one  such  child  then 
for  such  one  child.  And  if  at  the  time  of  the  decease  of  the  said 
A.  M.  E.  there  shall  be  any  child  or  children  of  the  said  A.  M.  E.  who 
shall  be  presumptively  entitled  to  any  share  or  shares  in  the  said  Bank 
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Stock,  but  whose  share  or  shares  shall  not  for  the  time  being  be  vested 
or  immediately  paj'able,  Declare  that  the  annual  income  of  the  pre- 
sumptive  share  of  every  such  child,  or  so  iinich  thereof  as  may  be 
necessary  for  that  purpose,  shall  be  applicable  for  or  towards  the 
maintenance,  support,  education,  and  advancement  in  life  of  such  child 
or  children  until  such  shares  shall  become  payable,  or  he  or  they  shall 
previously  die.  Declare  that  in  the  event  of  the  said  A.  M.  E.  dying 
without  leaving  or  having  had  any  child  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  shall  attain 
that  age  or  marry,  then  the  said  Bank  Stock,  in  case  she  shall  survive 
her  husband,  shall  be  transferred  to  the  executors,  administrators,  or 
assigns  of  the  said  A.  M.  R.  absolutely.  But  if  she  shall  die  iu  the 
lifetime  of  the  said  husband,  then  to  J.  H.,  his  executors,  adminis- 
trators, and  assigns  absolutely  as  purchaser  thereof.  Carter  v.  Taggart, 
1  De  G.  M.  &  G.  286. 

Settlement  hy  the  Court — Portion  of  the  Fund  settled    JJltimate  Limitation 
{in  Default  of  Issue)  in  Favour  of  Husband  and  Ms  Assignee. 

Declare  that  it  is  fit  and  proper  that  out  of  the  sum  of  £2000  in 
the  chief  clerk's  certificate  mentioned,  the  sum  of  £1500  should,  sub- 
ject as  hereinafter  mentioned  as  to  costs,  be  settled  in  trust  for  the 
separate  use  of  the  Deft  E.  W.  for  her  life,  without  power  of  antici- 
pation, with  remainder  in  trust  for  her  children  or  other  issue  by  her 
present  or  any  future  marriage  as  she  shall  appoint,  And  in  default 
of  appointment  to  her  children  equally  or  their  issue,  the  issue  taking 
only  the  parent's  share.  And  in  default  of  the  Deft  E.  W.  having  any 
children,  then  in  trust  for  the  Pit  W.  S.,  as  assignee  of  the  Deft 
H.  W.,  the  husband  of  the  said  E.  W.  Let  the  residue  of  the  said 
£2000  be  paid  by  the  Deft  to  the  Pit  W.  S.  first  on  account  of  his 
costs  of  this  suit,  and  then  on  account  of  his  claim  as  assignee  of  the 
Deft  H.  W.— Directions  for  taxation  and  payment  of  Deft's  costs  out  of 
the  £1500.— Let  a  proper  settlement  be  settled  by  the  judge  in  cham- 
bers of  the  residue  of  the  said  £1500  according  to  the  aforesaid  decla- 
ration.—Liberty  to  apply.     Spirett  v.  Willows,  L.  E.  1  Ch.  520. 

Settlement  hy  the  Court— Trusts  in  Favour  of  Children  of  present  Marriage 
— Ultimate  Limitation  (in  Default  of  Issue)  in  Favour  of  Husband. 

Directions  for  taxation  and  payment  of  costs. — Let  the  residue  of 
the  said  cash  be  invested  in  Bank  .£3  per  Cent.  Annuities  to  the  credit 
of  "  In  the  matter  of  the  estate  of  J.  E.  W.,  deceased.  The  account 
of  the  settlement  of  A.  M^  D.  and  her  children."  Declare  that  the 
Bank  Annuities  which  will  be  standing  to  such  account  are  to  beheld 
in  trust  for  the  said  A.  M.  D.  during  her  life  and  during  her  present 
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coverture  for  her  separate  use,  without  power  of  auticipation,  and 
after  her  decease  in  trust  for  all  the  children  of  her  present  marriage 
who  being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daugter  or  daughters  shall  attain  that  age  or  marry,  equally 
to  be  divided  between  them,  and  if  there  shall  be  no  such  child  in 
trust  for  the  said  L.  D.,  his  executors,  administrators,  or  assigns. 
Let  the  dividends  as  thej'  accnie  during  the  life  of  the  said  A.  M.  D. 
upon  such  Bank  Annuities  when  purchased  be  paid  to  W.  and  M.,  as 
guardians  of  the  said  A.  M.  D.,  they  undertaking  to  apply  the  sume 
for  the  maintenance  and  benefit  of  the  said  A.  M.  D.  Be  Webb  (M.  E.), 
June  26,  1871. 

Mareied  Woman's  Equity  to  a  Settlement. 

The  wife's  equity  to  a  settlement  attaches  whenever  prooerdings  are  penrlinp;  in 
the  Court  of  Chancery  with  reference  to  her  personal  property  or  her  equitable 
interest  in  real  estate :  Sturgis  v.  Champneys,  5  My.  &  Cr.  97 ;  Nansom  v.  Keat- 
ing, 4  Hare,  1 ;   Wortham  v.  Pemberton,  1  De  G.  &  Sm.  644. 

But  not  against  the  assignee  of  her  life  estate :  Tidd  v.  Lister,  3  De  G.  M.  & 
Q.  857 ;  18  Jur.  543. 

Nor  against  her  own  creditors  at  the  time  of  her  marriage :  Sarnard  v.  Ford, 
L.  R.  4  Ch.  247. 

Generally  speaking  a  settlement  will  be  deorei^d  to  the  wife  whenever  the  hus- 
band seeks  the  aid  of  the  Court  of  Chancery  to  procure  the  possession  of  any 
portion  of  his  wife's  fortune :  Jewson  v.  Moulson,  2  Atk.  419 ;  Sleech  v.  Thor- 
ringtcm,,  2  Ves.  Sen.  561 ;  BosvU  v.  Srander,  1  P.  Wms.  459. 

It  is  immaterial  whether  the  fortune  accrues  before  or  during  marriage ; 
whether  the  property  consists  of  funds  in  the  possession  of  trustees  or  of  third 
persons  ;  or  whether  it  is  iu  the  possession  of  the  Court,  or  under  its  admim,stra- 
tion,  or  not ;  the  equity  of  the  wife  will  eqiially  attach  to  it :  Story,  vol.  ii., 
665 ;  Roper  on  Husband  and  Wife,  vol.  ii.  250. 

And  the  equity  attaches  whether  the  proceedings  are  in  reference  to  lier  jier- 
sonal  property  or  her  equitable  interest  in  real  estate  :  Sttirgis  v.  Champneys,  5 
My.  &  Cr.  97 ;  Hanson  v.  Keating,  4  Hare,  1 ;  Wortham  v.  Pemberton,  1  De  G. 
&  Sm.  644. 

Where  there  is  a  charge  on  land  for  the  benefit  of  a  married  woman  which  the 
Court  has  jurisdiction  to  raise,  making  a  provision  for  the  wife,  if  there  be  an 
attempt  to  raise  the  charge  by  other  means,  with  a  view  to  defeat  the  wile's 
equity,  the  Court  will  restrain  the  proceeding,  and  make  provision  for  her  :  Bun- 
combe V.  Oreenncre,  7  Jur.  (N.S.)  175. 

Where  the  husband  and, wife  are  subjects  of,  and  resident  in,  a  foreign  country, 
according  to  the  law  of  which  the  husband  would  be  entitled  to  the  wife's  fortune 
without  settlement,  the  Courts  here  will  not  compel  a  settlement  in  respect  of 
the  wife's  personal  property  within  their  jurisdiction  :  Sawyer  v.  8hute,  1  Anst. 
63 ;  but  see  Watts  v.  Shrimpton,  21  Beav.  97  ;  Hope  v.  Hope,  22  Beav.  351. 

The  assignees  in  bankruptcy  of  the  husband,  and  his  assignees  for  the  payment 
of  debts,  ai-e  bound  to  make  a  settlement  upon  the  wife  out  of  her  choses  in 
action  and  equitable  interests  assigned  to  them,  whether  they  are  absolute 
interests  or  life  interests  only,  in  the  same  way  and  to  the  same  extent  as  he 
would  be  bound  to  make  one :  T!oi)er  on  Husba.d  and  Wife,  o.  7,  p.  208. 
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And  such  assignees  take  the  property  subject  to  the  wife's  right  of  survivorship, 
iu  case  the  husband  dies  before  the  assignees  have  reduced  her  choses  in  action 
and  equitable  interests  into  possession :  IHtrce  v.  Thornhy,  2  Sim.  167  ;  Horner 
V.  Mortmi,  3  liuss.  65. 

If  a  liusband  enters  into  possession  of  assets  in  the  capacity  of  executor  or  trustee 
and  not  in  the  capacity  of  husband  of  a  legatee,  there  is  no  reduction  into  possession 
of  the  wife's  share  to  prevent  it  coming  to  her  in  the  event  of  her  surviving  liim  : 
Bfiher  v.  Hall,  L.  R.  8  Ch.  338 ;  see  also  Wall  v.  Tomlinson,  16  Ves.  413. 

']?he  assignee  or  purchaser  from  the  husband  for  valuable  consideration  of  the 
wife's  choses  in  action  or  equitable  interests  is  bound  to  make  the  settlement : 
Story,  vol.  ii.,  671 ;  Roper  on  Husband  and  Wiie,  vol.  i.  268. 

The  wife's  equity  to  a  settlement  will  be  enforced  not  only  against  the  husband 
and  his  assignees,  where  he  or  they  are  pits,  but  also  where  the  married  woman  or 
her  trustee  is  pit :  Sturgis  v.  Ghampneys,  5  My.  &  Or.  99 ;  Hansom  v.  Keating, 
8  Jur.  944 ;  Clark  v.  Oooh,  8  De  G.  &  Bm.  333 ;  Bosvil  y.  Brander,  1  P.  Wms. 
458. 

But  the  wife's  equity  for  a  settlement  is  generally  understood  to  be  strictly  per- 
sonal to  herself,  and  it  does  not  extend  to  her  issue,  unless  it  has  been  asserted 
and  perfected  by  her  in  her  lifetime :  Story,  vol.  ii.  677. 

And  if  she  die  entitled  to  any  equitable  interest,  and  leave  a  husband,  and  her 
children  are  unprovided  for  by  any  settlement,  the  husband  may  recover  the 
same  in  equity  without  making  any  provision  for  the  children  :  Roper  on  Hus- 
band and  Wife,  vol.  ii.,  263. 

The  Court,  in  making  a  settlement  of  the  wife's  property,  always  attends  to 
the  interests  of  the  children,  because  it  is  sujiposed  that  in  so  doing  it  is  caiTying 
into  effect  her  own  desires  to  provide  for  her  offspring.  But  if  she  dissents,  the 
Court  withholds  all  rights  from  the  children  :  Story,  vol.  ii.  678  ;  see  observa- 
tions of  Lord  Cottenham  in  Hodgens  v.  Hodgens,  11  131i.  104. 

If  there  has  been  a  decree  for  a  settlement  on  the  wife,  the  children  are  entitled 
to  the  benefit  of  it,  although  the  wife  may  have  died  before  proposals  for  a  settle- 
ment have  been  earned  in  :  Be  la  Oarde  v.  Lempriere,  6  Beav.  344,  345. 

The  right  of  the  children  to  the  benefit  of  a  settlement  attaches  upon  the  wife's 
instituting  proceedings  for  that  purpose ;  and  if  she  should  die  pending  the 
proceedings  without  waiving  the  right  to  a  settlement,  the  children  may  enforce 
their  claim :  Mowe  v.  Jackson,  2  Dick.  604 ;  Murray  v.  Elibank,  13  Ves.  1 ; 
Grove  v.  Perkins,  6  Sim.  576. 
.  The  wife's  equity  to  a  settlement  does  not  depend  on  any  right  of  property  in 
her,  but  rests  on  the  control  which  Courts  of  Equity  exercise  over  property  falling 
under  their  dominion :  Oshorn  v.  Morgan,  9  Hare,  432.  Therefore  where  a  testator 
gives  a  share  of  his  property  to  a  married  woman,  and  appoints  her  husband  exe- 
cutor, who  is  indebted  to  the  testator's  estate,  the  husband  not  being  entitled  to 
receive  anything,  no  equity  to  a  settlemetit  arises  in  favour  of  the  wife :  KnigJd 
V.  Knight,  L.  B.  9  Eq.  487. 

Amount  to  be  BEouGiiT  into  Settlement. 

The  amount  settled  by  the  Court  generally  depends  upon  the  circumstances  of 
each  case.  If  the  husband  is  living  with  the  wife,  and  maintaining  her  and  her 
children,  he  will,  in  the  absence  of  sjiecial  circumstances,  be  allowed  the  interest 
upon  the  whole  so  long  as  he  maintains  her :  Bulloch  v.  Menzies,  4  Ves.  798  : 
Sleech  v.  Thorivgton,  2  Ves.  Sen.  560. 
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Where  the  husband  has  become  bankrupt  and  unable  to  support  his  wife,  the 
whole  fund  has  been  ordered  to  be  settled  :  Re  Cutler,  14  Beav.  220 ;  Marshall 
V.  Fowler,  16  Beav.  249 ;  Re  Kincaid,  1  Drew.  326 ;  Francis  v.  Brooking,  19 
Beav.  347 ;  Re  Wilson,  1  Jur.  (N.S.)  569 ;  Smith  v.  Smith,  3  Giff.  121  ;  nu7i- 
combe  v.  Orcenacre,  29  Beav.  578 ;  7  Jur.  (.NT.S.)  650. 

And  where  the  husband,  a  bankrupt,  had  received  considerable  sums  from  the 
wife's  family :  Gardner  v.  Marshall,  14  Sim.  575. 

And  where  the  husband  had  been  guilty  of  gross  misconduct :  Barrow  v.  Bar- 
row, 5  De  G.  M.  &  G.  782. 

Where  the  husband  has  become  bankrupt,  and  deserted  his  wife,  the  whole 
fund  has  been  ordered  to  be  settled :  Dunkley  v.  Bunhley,  2  De  G.  M,  &  G.  390  ; 
see,  too,  Scott  v.  Spashett,  3  Mac.  &  G.  599 ;  Gent  v.  Harris,  10  Hare,  384. 

So,  too,  where  the  husband  has  deserted  bis  wife,  and  made  her  no  allowance 
for  maintenance  :  Crilchrist  v.  Cator,  1  De  G.  &  Sm.  188 ;  9  Jur.  (N.S.)  740;  Be 
Cutler,  14  Beav.  220 ;  Re  Disney,  2  Jur.  (N.S.)  206. 

And  where  the  husband,  although  he  had  not  deserted,  was  unable  to  maintain 
the  wife:  Re  Welchman,  1  Giff.  31;  5  Jur.  (N.S.)  886. 

Where  the  husband  had  deserted  his  wife,  but  maintained  the  children,  the 
Court,  in  settling  the  whole  fund,  gave  liberty  to  the  husband  to  apply  after  the 
death  of  the  wife  for  payment  of  any  part  of  the  income  to  him :  Kernick  v. 
Kernick,  4  New  Rep.  533. 

But  in  the  absence  of  special  circumstances  against  the  husband's  right,  such 
as  bankruptcy,  inability  to  maintain  his  family,  or  misconduct,  it  has  been  usual 
to  settle  half  the  wife's  fortune :  Napier  v.  Napier,  1  D.  &  War.  407 ;  Coster  v. 
Coster,  9  Sim.  597  ;  Bagshawe  v.  Winter,  5  De  G.  &  Sm.  466 ;  Re  Suqgitt's 
Trusts,  L.  R.  3  Ch.  215.  Three  fourths  have  been  settled:  Spirett  v.  Willows, 
L.  R.  1  Ch.  520.     And  two  thirds :  Carter  v.  Tagyart,  5  De  G.  &  Sm.  49. 

But  in  determining  the  proportion  of  the  fund  to  be  settled,  the  Court  is  bound 
by  no  fixed  rule,  but  will  exercise  its  discretion  according  to  the  circumstances  of 
each  case  :  Re  Suggitt's  Trusts,  L.  R.  3  Ch.  215  ;  Giacometti  v.  Prodgers,  L.  R. 
8  Ch.  338. 

Where  the  wife  has  an  ample  separate  property  secured  to  her,  the  Court  has 
refused  to  settle  any  portion  of  the  fund  in  Court :  Aguilar  v.  Aguilar,  5  Madd. 
414 ;  Re  Erskine,  1  K.  &  J.  302 ;  Giacometti  v.  Prodgers,  L.  R.  14  Bq.  263 ; 
L.  E.  8  Ch.  338. 

Where  the  fund  is  under  £200,  it  is  the  usual  practice  not  to  divide  it:  Re 
Kincaid,  1  Dr.  326 :   Ward  v.  Tates,  1  Dr.  &  Sm.  80;  Re  Tuhbs,  8  W.  R.  270. 

FoEM  OF  Settlement — Order. 

With  respect  to  the  form  of  settlement,  the  principle  on  which  the  Court  acts 
is  to  let  in  the  equfty  of  the  wife  and  children,  and  to  that  extent  to  exclude  the 
husband's  marital  right.  But  as  soon  as  that  equity  is  satisfied,  the  provisions  of 
the  settlement  ought  to  end,  and  the  marital  right  ought  to  return :  Re  Suggitt's 
Trusts,  L.  R.  3  Ch.  215,  218,  per  Lord  Cairns. 

The  usual  practice  is  to  settle  the  property  in  trust  for  the  wife  for  her  sepai-ate 
use  for  life,  without  power  of  anticipation,  and  after  her  death  for  her  children, 
and  in  default  of  children  in  trust  for  her  husband :  Spirett  v.  Willows,  L.  R. 
1  Ch.  520  ;  L.  R.  4  Ch.  407  ;  Re  Suggitfs  Trusts,  L.  R,  3  Ch.  215 ;  Groxton  v. 
May,L.  R.  9Eq.  40 1. 

in  Carter  v.  Taggart,  1  De  G.  M.  &  G.  286,  the  ultimate  limitation  was,  afler 
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the  death  of  the  wife,  and  failure  of  children  of  her  present  or  any  future  mar- 
riage, for  the  benefit  of  the  hushand,  but  only  in  the  event  of  his  surviving  the 
wife  :  Order,  p.  206. 

But  this  limitation  is  more  usually  made  in  favour  of  the  husband,  whether  he 
survives  the  wife  or  not :  Spirett  v.  Willows,  L.  R.  ,1  Ch.  520 ;  L.  R.  4  Ch.  407; 
Re  Suggitts  Trusts,  L.  R.  3  Ch.  215;.  Groxton  v.  May,  L.  R.  9  Eq.  404 ;  Orders, 
p.  206. 

Waiter  of  Settlement. 
Order  to  attend  Commissioners. 

Let  — ,  the  wife  of  — ,  attend  — ,  or  any  two  of  them,  who  are  to 
examine  her  secretly,  and  apart  from  the  said  A.  her  husband,  to 
whom,  and  in  what  manner,  and  for  what  purpose  she  is  willing  and 
desirous  that  the  £  —  Annuities  [and  - —  cash]  in  Court  to  tiie  ciedit  of, 
&c.,  be  tiansferred,  paid,  applied,  or  otherwise  disposed  of;  and  to  take 
her  examination  in  writing,  which  is  to  be  signed  by  her,  and  certified 
by  them,  and  the  signing  of  such  examination,  and  of  the  certificate 
of  the  said  — ,  or  such  of  them  as  shall  act  under  this  order,  is  to  be 
verified  by  affidavit.  But  previously  to  such  examination  the  said  A. 
and  B.  his  wife  are  severally  to  make  an  affidavit  that  no  settlement 
or  agreement  for  a  settlement  whatsoever  hath  been  made  or  entered 
into  before,  upon,  or  since  their  marriage ;  or  in  case  any  such,  settle- 
ment or  agreement  for  a  settlement  hath  been  made  or  entered  into  as 
aforesaid,  then  the  said  A.  and  B.  his  wife  are  by  their  affidavits  to 
identify  such  settlement  or  agreement  for  a  settlement,  and  state  that 
no  other  settlement  or  agreement  for  a  settlement  has  been  made  or 
entered  into  as  aforesaid. 

Examination  in  Court. 
A.  B.,  the  wife  of  C.  D.,  being  present  in  Court  [on  the  —  day  of 
— ']  and  examined  by  the  jiidge,  and  being  willing  and  desirous  that 
the  sum  of  £ —  Annuities  [or,  —  cash]  hereinafter  mentioned  should 
be  transferred  [or,  paid]  to  her  husband,  the  said  C.  D.,  Let  the  said 
sum  of  £ —  Annuities  [or,  —  cash]  in  Court  to  the  credit  of,  &c.,  be 
transferred  [or,  paid]  to  the  said  C.  D.  in  right  of  his  wife,  the  said 
A.  B. 

Settlement  waived. 

It  is  competent  for  the  wife  at  any  time  pending  the  proceedings,  and  before  a 
settlement  under  the  decree  is  completed,  or  at  least  before  proposals  are  made 
under  that  decree,  by  her  consent  given  in  open  Court  or  under  a  commission,  to 
waive  a  settlement,  and  to  agree  that  the  equitable  fund  shall  be  wholly  or 
absolutely  paid  over  to  her  husband :  Story,  vol.  ii.  p.  679  ;  Bodgens  v  Hodgens 
11  Bli.  103. 

The  mode  of  taking  this  consent  is  by  examination  of  the  wife  in  Court  by  the 
judge,  where  she  is  able  to  attend  ;  and  of  this  examination  the  registrar  takes  a 
note,  which  is  entered  in  the  order  disposing  of  the  fund.     Where  the  wife  is 
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unable  to  attend  the  Couvt,  her  examination  must  he  taken  hy  commissioners 
named  in  an  order  which  must  be  obtained  for  that  purpose :  see  Order,  supra. 

Where  the  married  woman  is  abroad,  an  order  may  be  made  appointing  com- 
missioners resident  there  :  Parsons  v.  Dunne,  2  Ves.  Sen.  60  ;  Gibbons  v.  Kibhry, 
7  Jur.  (N.S.)  1298  ;  10  W.  B.  55 ;  Wedderlurn  v.  Wedderburn  (M.  R.),  Aug.  5, 
1864  ;  cited  in  Daniell,  5th  ed.  p.  89. 

But  where  a  female  ward  of  Court  has  married  without  the  authority  of  the 
Court,  the  Court  will  not  permit  the  wife  to  waive  a  settlement :  Hodgens  v. 
Hodgens,  11  Bli.  103 ;  Like  v.  Beresford,  3  Ves.  506 ;  Stadcpoole  v.  Beaumont, 
3  Ves.  89. 

The  Court  has  refused  to  the  wife  her  claim  to  a  settlement  where  she  was 
living  in  adultery :  Cai-r  v.  Estdbrooh,  4  Ves.  146 ;  but  see  Sidney  v.  Sidnty, 
3  P.  Wms.  269  ;  Gnedy  v.  Lavender,  14  Jur.  608  ;  13  Beav.  62. 

Where  female  wards  of  Court,  married  without  the  consent  of  the  Court,  alter- 
wai'ds  live  in  adultery,  the  Court  will  enforce  a  settlement :  Ball  v.  Coutts, 
1  V.  &  B.  292. 

Sepaeate  Estate  charged — Inquiries — Costs. 

Let  the  decree  dated,  &c.,  be  varied,  and  as  varied  be  as  follows : — 
Declare  that  the  separate  property  of  the  Deft  S.  H.  vested  at  this 
present  date  in  her,  or  in  any  other  person  or  persons  in  trust  for  her, 
is  chargeable  with  the  payment  of  the  £225  mentioned  in  the  agree- 
ment of  the  21st  of  January,  1868,  in  the  pleadings  mentioned,  with 
interest  at  the  rate  of  £4  per  cent,  from  the  —  day  of  — ,  and  the 
costs  hereinafter  directed  to  be  paid.  And  this  Court  doth  charge 
the  same  accordingly.  Let  the  following  account  and  inquiries  be 
taken  and  made : — 1.  An  account  of  what  is  due  to  the  Pit  for  prin- 
cipal and  interest  as  aforesaid  under  the  said  agreement,  and  for 
the  costs  of  this  suit  (including  the  costs  of  this  appeal),  to  be  taxed, 
&c.  2.  An  inquiry  of  what  the  Deft  S.  H.'s  separate  property  con- 
sists at  this  present  date,  and  in  whom  it  is  now  vested.  3.  An 
inquiry  whether  any  and  what  sum  is  due  in  respect  of  rates  or 
taxes  of  the  leasehold  house  and  premises  situate,  &c.,  for  which 
the  Defts  J.  F.,  S.  H.,  and  P.  F.,  or  either  of  them,  are  or  is  liable,  or 
by  the  non-payment  of  which  they  or  either  of  them  may  be  damni- 
fied. Let  such  sum  (if  any)  be  retained  and  satisfied  out  of  what 
shall  be  certified  to  be  due  on  taking  the  account  No,  1.  Let  the  Deft 
F.  F.  be  at  liberty  to  retain  his  costs  of  this  suit,  to  be  taxed  by  the 
taxing  master  as  between  solicitor  and  client,  out  of  any  trust  funds 
(being  the  separate  property  of  the  said  S.  H.)  that  may  be  in  his 
hands.  Let  the  further  consideration  of  this  cause,  and  of  the  costs  of 
the  Deft  F.  F.,  so  far  as  they  shall  not  be  retained  by  him  out  of  the 
said  separate  estate  as  aforesaid,  be  adjourned.  Let  the  sum  of  £20, 
deposited  with  the  registrar  on  setting  down  the  petition  of  appeal, 
be  retained  until  further  order. — Liberty  to  apply.  Picard  v.  Hine, 
L.  E.  5  Ch.  274. 
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Chaege  of  Separate  Estatk. 

A  married  'woman's  separate  estate  may  become  bound  by  her  participation  in 
a  fraud :  Savage  v.  Foster,  9  Mod.  35 ;  Jackson  v.  Boihouse,  2  Mer.  483 ; 
Vaughan  v.  Vanderstegen,  2  Drew.  408 ;  Edbday  v.  Peters,  28  Beav.  354,  360 ; 
Sharp  V.  Foy,  L.  R.  4  Ch.  35. 

And  the  separate  estates  of  married  women  are  bound  by  their  debts  contracted 
with  reference  to  and  upon  the  faith  of  those  estates:  Tullett  v.  Armstrong,  4 
Beav.  319  ;  Johnson  v.  Gallagher,  3  Do  G.  P.  &  J.  494 ;  Bolden  r.  Nicholay,  3  Jur. 
(N.S.)  884 ;  Matthewman's  Case,  L.  E.  3  Bq.  781 ;  Butler  v.  Oumpston,  L.  E. 
7.  Bq.  16  ;  Ohuhb  v.  Stretch,  L.  E.  9  Eq.  555. 

Where  a  married  woman  having  separate  estate  and  living  apart  from  her  hus- 
band contracts  debts,  the  Court  will  impute  to  her  the  intention  of  dealing  with 
her  separate  estate :  Johnsoii  v.  Oallagher,  3  De  G.  P.  &  J.  494,  521. 

Before  a  creditor  can  enforce  any  remedy  against  the  separate  estate  of  a  mar- 
ried woman  he  must  get  a  decree,  unless  he  can  make  out  a  contract  specifically 
charging  a  particular  fund :  McEenry  v.  Davies,  L.  E.  6  Eq.  463 ;  Johnson  v. 
Gallagher,  3  De  G.  P.  &  J.  494,  519. 

A  married  woman  may  make  her  separate  estate  liable  by  parol  engagement  as 
well  as  by  express  contract,  but  there  must  be  some  engagement  or  contract: 
Wright  V.  OJiard,  4  Drew.  673;  5  Jur.  (N.S.)  1334;  1  De  G.  P.  &  J.  567. 

Where  the  married  woman  has  a  life  estate  with  a  general  power  of  appoint- 
ment by  deed  or  writing  or  will,  and  the  power  is  exercised,  the  corpus  of  the 
property  has  been  held  liable  to  the  debts  of  the  married  woman :  Allen  v.  Pap- 
worth,  1  Ves.  Sen.  163 ;  Eulme  v.  Tenant,  1  Bro.  C.  C.  15 ;  Eealley  v.  Tliomas, 
15  Ves.  596  ;  Johnson  v.  Gallagher,  3  De  G.  P.  &  J.  494,  517  ;  Bolden  v.  Nicho- 
lay, 3  Jur.  (N.S.)  884.    But  see  Shattoch  v.  Shattock,  L.  E.  2  Bq.  182,  188. 

Where  the  married  woman  has  a  power  of  appointment  and  there  is  a  limitation 
over  in  default  of  appointment,  the  debts  of  the  married  woman  do  not  prevail 
against  the  parties  entitled  in  default  of  appointment :  Nail  v.  Puntor,  5  Sim. 
655 ;  Johnson  v.  Oallagher,  3  De  G.  P.  &  J.  494,  517. 

Where  the  married  woman  has  an  estate  for  life  with  power  of  appointments  by 
will  only,  and  the  power  is  exercised,  but  not  ior  creditors,  her  separate  property  is 
not  liable  after  her  decease  for  her  debts :  see  Norton  v.  Turvill,  2  P.  Wms.  144 ; 
Sockett  V.  Wray,  4  Bro.  C.  0.  483 ;  Eughes  v.  Wells,  9  Hare,  749 ;  Vaughan  v. 
Vanderstegen,  2  Drew.  165 ;  Shattock  v.  Shattock,  L.  E.  2  Eq.  182. 

As  a  general  rule  the  separate  estate  of  a  married  woman  is  not  liable  for 
breaches  of  trust  or  torts  committed  by  her :   Wainford  v.  Eeyl,  L.  E.  19  Eq.  321. 

DivoKCE  AND  Matrimonial  Causks  Act. 

20  &  21  Vict.  o.  86. 

"  A  wife  deserted  by  her  husband  may  at  any  time  after  such  desertion,  if 
resident  within  the  metropolitan  district,  apply  to  a  police  magistrate,  or  if  resi- 
dent in  the  country,  to  justices  in  petty  sessions,  or  in  either  case  to  the  Court, 
for  an  order  to  protect  any  money  or  property  she  may  acquire  by  her  own  lawful 
industry,  and  property  which  she  may  become  possessed  of,  after  such  desertion, 
against  her  husband  or  his  creditors  or  any  person  claiming  under  him  ;  and  such 
magistrate,  or  justices,  or  Court,  if  satisfied  of  the  fact  of  such  desertion,  and  that 
the  same  was  without  reasonable  cause,  and  that  the  wife  is  maintainino'  herself 
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by  her  own  industry  or  property,  may  make  and  give  to  the  wife  an  order  pro- 
tecting her  earnings  and  property  acquired  since  the  commencement  of  such 
desertion  from  her  husband  and  all  creditoi's  and  persons  claiming  under  him,  and 
such  earnings  and  property  still  belong  to  the  wife  as  if  she  were  a/eme  sole  "  : 
sect.  21.     See  Butler  v.  Bank  of  England,  4  K.  &  J.  564. 

"  In  every  case  of  a  judicial  separation  the  wife  shall  while  so  separated  be  con- 
sidered as  a  ferne  sole  for  the  purposes  of  contract  and  wrongs  and  injuries,  and 
suing  and  being  sued  in  any  civil  proceeding ;  and  her  husband  shall  not  be  liable 
in  respect  of  any  engagement  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  plaintiff  or 
defendant " :  sect.  26.  See  Re  Insole,  L.  R.  1  Eq.  470 ;  Johnson  v.  Lander,  L.  R. 
7  Eq.  228 ;  Re  Coward  and  Adam's  Purchase,  L.  R.  20  Eq.  179. 

The  husband's  rights  under  his  marriage  settlement  are  not  forfeited  by  a  dis- 
solution of  the  marriage :  Evans  v.  Oarrington,  2  D.  P.  &  G.  481 ;  Fitzgerald 
V.  Chapman,  L.  R.  1  Ch.  D.  563 ;  Burton  v.  Sturgeon,  L.  R.  1  Ch.  D.  318. 
(Jessop  v.  Blake,  3  Giff.  639 ;  Swift  v.  Wenman,  L.  R.  10  Eq.  15 ;  Fussell  v. 
Dowding,  L.  R.  14  Eq.  421,  not  followed). 


Married  Women's  Property  Act. 
33  &  34  Vict.  c.  93. 

"  The  wages  and  earnings  of  any  married  woman  acquired  or  gained  by  her 
after  the  passing  of  this  Act  in  any  employment,  occupation,  or  trade  in  which 
she  is  engaged,  or  which  she  carries  on  separately  from  her  husband,  and  also  any 
money  or  property  so  acquired  by  her  through  the  exercise  of  any  literary, 
artistic,  or  scientific  skill,  and  all  investments  of  such  wages,  earnings,  money,  or 
property,  shall  be  deemed  and  taken  to  be  property  held  and  settled  to  her  sepa- 
rate use,  independent  of  any  husband  to  whom  she  may  be  married,  and  her 
receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money,  and 
property  ":  33  &  34  Vict.  c.  93,  s.  1. 

"  Deposits  in  savings  banks  by  a  married  woman  are  also  to  be  deemed  her 
separate  property  "  •  see  sect.  2. 

"  Any  married  woman,  or  any  woman  about  to  be  married,  may  apply  to  the 
Governor  and  Company  of  the  Bank  of  England;  or  to  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland  by  a  form  to  be  provided  by  the  governor  of  each 
of  the  said  banks  and  company  for  that  purpose,  that  any  sum  forming  part  of 
the  public  stocks  and  funds,  and  not  being  less  than  £20,  to  which  the  woman  so 
applying  is  entitled,  or  which  she  is  about  to  acquire,  may  be  transferred  to  or 
made  to  stand  in  the  books  of  the  governor  and  company  to  whom  such  applica- 
tion is  made  in  the  name  or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  on  such  sum  being  entered  in  the  books  of  the 
said  governor  and  company  accordingly,  the  same  shall  be  deemed  to  be  the  sepa- 
rate property  of  such  woman,  and  shall  be  transferred  and  the  dividends  paid  as 
if  she  were  an  unmarried  woman :  provided  that  if  any  such  investment  in  the 
funds  is  made  by  a  married  woman  by  means  of  moneys  of  her  husband  without 
his  consent,  the  Court  may,  upon  an  application  under  sect.  9  of  this  Act,  order 
such  investment  and  the  dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband  " :  33  &  34  Vict.  c.  93,  s.  3. 

"  Similar  provisions  are  made  as  regards  fully  paid-up  shares,  debentures,  de- 
benture stock,  or  stock  of  any  incorporated  or  joint  stock  company,  to  the  holding 
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of  which  no  liability  is  attached,  and  to  which  the  woman  applying  is  entitled  : 
see  sect.  4. 

And  similar  provisions  as  to  any  share,  benefit,  debenture,  right,  or  claim  in 
any  industrial  and  provident  society,  friendly  society,  benefit  building  society 
duly  registered,  &o. :  see  sect.  5. 

But  deposits  of  money  in  fraud  of  creditors  of  the  husband  are  invalid :  see 
sect.  6. 

"Where  any  woman  married  after  the  passing  of  this  Act  shall  during  her 
mari'iage  become  entitled  to  any  personal  property  as  next  of  kin,  or  one  of  the 
next  of  kin  of  an  intestate,  or  to  any  sum  of  money  not  exceeding  £200  under 
any  deed  or  will,  such  property  shall,  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same,  belong  to  the  woman  for  her  separate  use, 
and  her  receipts  alone  shall  be  a  good  discharge  for  the  same '' :  sect.  7. 

This  Act  does  not  empower  a  married  woman  entitled  under  sect.  7  to  stock  for 
her  separate  use  to  transfer  the  same  without  the  concurrence  of  her  husband  until 
the  stock  has  been  placed,  under  sect.  3,  in  her  name  as  a  married  woman  entitled 
fur  her  separate  use :  Soword  v.  Banh  of  England,  L.  R.  19  Eq.  295. 

"  Where  any  freehold,  copyhold,  or  customary  property  shall  descend  upon  any 
woman  married  after  the  passing  of  this  Act  as  heiress  or  co-heiress  of  an  intes- 
tate, the  rents  and  profits  of  such  property  shall,  subject  and  without  prejudice  to 
the  trusts  of  any  settlement  affecting  the  same,  belong  to  such  woman  for  her 
separate  use,  and  her  receipts  alone  shall  be  a  good  discharge  for  the  same  " :  33 
&  34  Vict.  c.  93,  s.  8. 

"  In  any  question  between  husband  and  wife  as  to  property  declared  by  this 
Act  to  be  the  separate  property  of  the  wife,  either  party  may  apply  by  summons 
or  motion  in  a  summary  way,  either  to  the  Court  of  Chancery  in  England  or 
Ireland,  according  as  such  property  is  in  England  or  Ireland,  and  thereupon  the 
judge  may  make  such  order,  direct  such  inquiry,  and  award  sucli  costs  as  he 
shall  think  fit :  provided  that  any  order  made  by  such  judge  shall  be  subject  to 
appeal,"  &c. :  33  &  34  Vict.  c.  93,  s.  9. 

A  policy  of  insurance  effected  by  any  married  man  on  his  own  life,  and  ex- 
pressed upon  the  face  of  it  to  be  for  the  benefit  of  his  wife  or  of  his  wife  and 
children  or  any  of  them,  shall  enure  and  be  deemed  a  trust  for  the  benefit  of  his 
wife  for  her  separate  ui=e,  and  of  his  children  or  any  of  them  according  to  the 
interest  so  expressed,  and  shall  not,  so  long  as  any  object  of  the  trust  remains,  be 
subject  to  the  control  of  the  husband  or  to  his  creditors.prform  part  of  his  estate : 
33  &  34  Vict.  c.  93,  s.  10 ;  see  Holt  v.  Everall,  L.  E.  2  Ch.  D.  266. 

"  A  husband  shall  not,  by  reasoii  of  any  marriage  which  shall  take  place  after 
this  Act  has  come  into  operation,  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage ;  hut  his  wife  shall  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy,  such  debts  as  if 
she  had  continued  unmarried  "  :  33  &  34  Vict.  c.  93,  s.  12 :  see  Sanger  v.  Sanger, 
L.  E.  11  Eq.  470. 

Married  Women's  Peopeett  Amendment  Act. 

37  &  38  Vict.  c.  50. 

The  husband  and  wife  may  be  jointly  sued  for  the  debts  of  the  wife  contracted 
before  marriage  where  the  marriage  has  taken  place  after  the  30th  of  July,  1874, 
to  the  following  extent : — 
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(1.)  The  value  of  the  personal  estate  in  possession  of  the  wife  which  shall 
have  been  vested  in  the  husband : 

(2.)  The  value  of  the  choses  in  action  of  the  wife  which  the  husband  shall  have 
reduced  into  possession,  or  which  with  reasonable  diligence  he  might  have 
reduced  into  possession  : 

(3.)  The  value  of  the  chattels  real  of  the  wife  which  shall  have  vested  in  the 
husband  aud  wife : 

(4.)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the  wife  which  the 
husband  shall  have  received,  or  with  reasonable  diligence  might  have 
received : 

(5.)  The  value  of  the  husband's  estate  or  interest  in  any  property,  real  or  per- 
sonal, which  the  wife  in  contemplation  of  her  marriage  with  him  shall 
have  transferred  to  him  or  any  other  person  : 

(6.)  The  value  of  any  property,  real  or  personal,  which  the  wife  in  contempla- 
tion of  her  marriage  with  the  husband  shall  with  his  consent  have  trans- 
ferred to  any  person  with  the  view  of  defeating  or  delaying  her  existing 
creditors : 

Provided  that  when  the  husband  after  marriage  pays  any  debt  of  his  wife,  or 
has  a  judgment  bona  fide  recovered  against  him  in  any  such  action  as  in  this  Act 
mentioned,  then,  to  the  extent  of  such  payment  or  jud;^ment,  the  husband  shall 
not  in  any  subsequent  action  he  liable :  37  &  38  Vict.  c.  50,  ss.  1-5. 
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CHAPTER  XXII. 

ACCOUNT. 

Account  of  Dealings  and  Transactions — Further  Consideration  adjourned. 

Let  an  account  be  taken  of  all  dealings  and  transactions  between 
the  Pit  and  Deft  from  the  —  day  of  — .  Let  the  further  consideration 
of  this  cause  be  adjourned. — Liberty  to  apply. 

Account — Payment — Liberty  to  apply. 

Let  an  account  be  taken  of  all  dealings  and  transactions  between 
the  Pit  and  Deft  from  the  —  day  of  — :  Let  what  on  taking  the  said 
account  shall  be  certified  to  be  due  from  either  of  the  parties  to  the 
other  of  them  be  (within  one  month  from  the  date  of  the  chief  clerk's 
certificate)  paid  by  the  party  from  whom  to  the  party  to  whom  the 
same  shall  be  certified  to  be  due. — Liberty  to  apply. 

Account — Special  Directions — Boohs  to  he  prima  facie  Evidence. 

Let  in  taking  the  accounts  directed  to  be  taken  by  the  order  dated 
the  7th  July,  1845,  the  books  of  account  of  the  Pits  in  the  first-mentioned 
cause  (that  is  to  say)  the  day  book,  ledger,  and  cash  book  of  the  said 
Pits  for  the  year  1843,  fiye  several  books  called,  &c.,  and  two  foreign 
stock  ledgers  numbered,  &o  ,  be  taken  as  prima  facie  evidence  of  the 
truth  of  the  matters  therein  contained,  with  liberty  to  the  Deft  J.  W. 
to  take  such  objections  thereto  as  he  may  be  advised.  Ewart  v.  Williams 
(V.-C.  K.)  7  De  G.  M.  &  G. 

Similar  Order — Liberty  to  surcharge  and  falsify. 

Let  the  following  accounts  be  taken,  &o.  Let  the  books  of  account 
kept  by  the  Deft  B.  at  the  mill  in  the  pleadings  mentioned  be  received 
as  prima  facie  evidence  of  the  receipts  and  payments  therein  contained 
so  far  as  the  entries  in  thes  said  books  were  made  down  to  the  18th  of 
September,  1851,  when  the  Pit  0.  was  dismissed  from  being  manager 
of  the  said  mill,  but  with  liberty  to  the  Pits  to  surcharge  and  falsify 

any  of  the  entries  in  such  books. — Adjourn  further  consideration. 

Liberty  to  apply.     Ogden  v.  Battams,  1  Jur.  (N.S.)  791. 
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Settled  Accounts  to  stand. 

Let  an  account  be  taken,  &c.  Let  what  on  taking  the  said  accounts, 
&c.,  b&  paid,  &c.  And  in  case  it  shall  appear  that  any  account  has 
been  settled  between  the  parties,  the  same  is  not  to  be  disturbed. 

Settled  Account  to  he  opened. 

Declare  that  the  Pit  is  not  bound  by  the  settlement  of  the  accounts 
of  the  —  day  of  —  in  the  pleadiugs  mentioned.  And  Declare  that 
such  accounts  ought  to  be  opened.  Let  the  following  accounts  and 
inquiries  be  taken  and  made,  &c.,  with  liberty  for  the  master  to  state 
specially  any  difficulties  arising  from  lapse  of  time  or  loss  of  evidence 
and  documents. — Adjourn  further  consideration.  Allfrey  v.  Allfrey, 
1  Mac.  &  G.  87. 

Similar  Order — Payment  of  Costs  of  Suit  relating  to  the  Accounts  set  aside. 

Declare  that  the  three  stated  accounts  dated,  &c.,  ought  to  be  opened 
and  set  aside,  and  order  and  decree  the  same  accordingly. — An  account 
of  all  dealings  and  tra,nsactions  between  the  Pits  or  either  of  them  and 
the  Deft,  and  also  of  the  value  of  any  timber,  &o. — Usual  directions. 
— Let  what  shall  be  found  due  upon  the  balance  of  the  said  account 
from  either  party  to  the  other  be  paid  by  the  party  from  whom  to  the 
party  to  whom,  &c. — Deft  to  pay  to  Pits  their  costs  of  so  much  of  the 
cause  as  relales  to  setting  aside  the  said  accounts. — Best  of  costs 
reserved. — Liberty  to  apply.     Kowarth  v.  Powell  (L.  C),  July  4, 1743. 

Account — JnRisDicTioN. 

"The  Court  or  a  judge  may  at  any  stage  of  the  proceedings  in  a  cause  or 
matter  direct  any  necessary  inquiries  or  accounts  to  be  made  or  taken,  notwith- 
standing that  it  may  appear  that  there  is  some  special  or  further  relief  sought  for, 
or  some  special  issue  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner  :"  Jud.  Kules,  Order  33,  ante,  p.  70. 

As  to  proceedings  in  district  registry,  ante,  p.  75. 

Where  upon  a  hill  for  an  account  it  was  clear  that  the  relief  could  be  satisfac- 
torily given  at  common  law,  equity  did  not  interfere :  Dinwiddie  v.  Bailey, 
6  Ves.  136,  per  Lord  Eldon. 

And  to  maintain  a  bill  for  an  account  it  must  have  been  shewn  that  the  case 
was  one  in  which  the  deft  is  bound  to  keep  an  account:  Smith  v.  Leveaux, 
12  W.  E.  31,  reversing  S.  C.  1  H.  &  M.  123. 

Upon  a  question  of  account  where  Courts  of  Equity  and  Common  Law  had 
concuiTent  jurisdiction,  if  a  question  arose  whether  the  remedy  for  an  account 
should  be  at  law  or  in  equity  it  was  decided  with  a  view  to  the  most  convenient 
mode  of  having  the  question  decided :  North  Eastern  By.  Co.  v.  Martin,  2  Ph. 
758,  per  Lord  Cottenham ;  see  also  Byle  v.  Eaggie,  1  Jac.  &  W.  234  ;  Mackenzie 
V.  Johnston,  i  Madd.  373 ;  Adley  v.  Whitstatle  Company,  17  Ves.  315  ;  Shepard 
V.  Brown,  4  Giff.  208 ;  Makepeace  v.  Bogers,  11  Jur.  (N.S.)  215. 
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Courts  of  Equity  tave  given  relief,  althougli  the  receipts  and  payments  are 
wliolly  on  one  side :  see  observations  in  Heming  v.  Fugh,  9  Jur.  (N.S.)  1124. 

As  a  general  doctrine  in  matters  of  account  growing  out  of  privity  of  contract. 
Courts  of  Equity  have  had  a  general  jurisdiction  where  there  are  mutual  accounts 
(and  a  fortiori  where  these  accounts  are  complicated) ;  and  also  where  the 
accounts  are  on  one  side,  but  a  discovery  is  sought,  and  is  material  to  the  relief: 
Story,  vol.  i.  p.  449  ;  Mackenzie  v.  Johnston,  4  Madd.  374 ;  Massey  v.  Banner, 
4  Madd.  416. 

But  if  there  had  been  a  bill  for  an  account  in  respect  of  particular  items,  and 
the  pit  failed  in  sustaining  the  demand  upon  those  particular  items  or  any  number 
of  particular  items,  and  the  bill  contained  a  general  vague  charge  of  voluminous 
and  intricate  accounts,  the  bill  was  open  to  demurrer  for  want  of  equity :  Darthez 
V.  Clemens,  6  Beav.  165. 

And  where  parties  have  elected  to  proceed  at  law,  equity  would  not  stay  the 
proceedings  at  law  simply  on  the  ground  that  it  could  more  conveniently  dispose 
of  the  suit :  Scott  v.  Corporation  of  Liverpool,  5  Jur.  (N.S.)  105  ;  7  W.  E.  153. 

Statute  of  Limitations. 

"  No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  property  held  on  an 
express  trust,  or  in  respect  of  any  breach  of  such  trust,  shall  be  held  to  be  barred 
by  any  Statute  of  Limitations :"  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25,  sub-s.  2. 

Mode  of  taking  Account — Special  Dieections. 

In  any  case  where  an  account  is  required  to  be  taken,  the  Court  may  give  such 
special  directions  as  it  may  think  fit  with  regard  to  the  mode  in  which  the  account 
should  be  tafcen  or  vouched,  and  such  special  directions  may  be  given  either  by 
the  decree  or  order,  or  by  any  subsequent  order  or  orders,  upon  its  appearing  to 
the  Court  that  the  circumstances  of  the  case  are  such  as  to  require  such  special 
directions :  15  &  16  Viot.  o.  86,  s.  54. 

And  particularly  it  shall  be  lawful  for  the  Court,  in  cases  where  it  shall  think 
fit  so  to  do,  to  direct  that  on  taking  the  account  the  books  of  account  in  which  the 
accounts  required  to  be  taken  have  been  kept,  or  any  of  them,  shall  be  taken  as 
prima  facie  evidence  of  the  truth  of  the  matters  therein  contained,  with  liberty 
to  the  parties  interested  to  take  such  objections  thereto  as  they  may  be  advised : 
Ibid. 

Under  this  Act  the  Court  has  power  to  give  special  direotio.ns  in  taking  an 
account  directed  by  a  decree  dated  previously  to  the  Act :  Ewart  v.  WiMia7>is, 
7  De  G.  M.  &  G.  68  ;  Order,  p.  216. 

The  chief  clerk  may  not  take  books  as  prima  facie  evidence  without  an  order 
of  the  Court :  Goohes  v.  Coohes,  11  W.  E.  871. 

But  where  the  accounts  had  been  taken  in  a  special  manner,  without  the 
authority  of  an  order,  and  the  parties  had  not  objected,  the  Court  refused  to  dis^ 
charge  the  certificate :  Newberry  v.  Benson,  23  L.  J.  (Ch.)  1003. 

The  Court  in  decreeing  an  account  may  direct  it  to  betaken  with  the  admission 
of  certain  documents  or  testimonies  not  having  the  character  of  legal  evidence : 
Dan.  5th  ed.  p.  1130 ;  Lupton  v.  White,  15  Ves.  432,  443. 

But  the  Act  does  not  authorize  such  a  substantial  variation  of  a  decree  as  to  add  a 
direction  to  make  annual  rests  to  a  decree  against  a  mortgagee  in  possession  :  Nelson 
V.  Book,  3  De  G.  &  J.  119  ;  5  Jur.  (N.S.)  28. 
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In  a  suit  to  redeem  certain  manufacturing  premises  whicli  had  been  conveyed 
to  the  deft,  and  for  an  account,  the  Court  ordered  that  the  books  of  account  kept 
by  the  deft  at  the  manufactory,  but  to  which  the  pit  had  access,  should  be  taken 
as  prima  facie  evidence  of  all  moneys  received  or  paid  by  the  deft ;  with  liberty 
to  the  pit  to  surcharge  and  falsify  :  Ogden  v.  Battams,  1  Jur.  (N.S.)  791 ; 
Order,  p.  216. 

And  in  an  administration  suit  the  accounts  kept  by  the  executor  and  trustee, 
which  were  accessible  to  the  tenants  for  life,  and  had  been  examined  and  signed  by 
their  husbands,  were  ordered  to  be  taken,  tip  to  the  date  of  the  signatures,  as 
prima  facie  evidence  in  taking  the  income  account  as  against  the  tenant  for  life, 
but  not  in  taking  the  capital  account  as  against  the  remainderman  :  Dan.  5th  ed. 
p.  1131,  citing  Banks  v.  Cartwright,  15  W.  E.  417. 

And  the  meaning  of  the  section  is,  that  where  vouchers  have  been  lost,  or 
accounts  cannot  be  takpn  in  the  ordinary  way,  the  Court  may  give  special  direc- 
tions for  the  taking  of  such  accounts ;  but  such  directions  will  not  be  given  merely  to 
save  expense,  or  unless  ordinary  evidence  cannot  be  obtained  :  Morgan,  219 ;  Lodge 
V.  Pritchard,  3  De  G.  M.  &  (j.  906 ;  Mwart  v.  Williams,  7  De  G.  M.  &  G.  74. 

The  special  directions  have  sometimes  been  given  at  the  hearing :  Ogden  v. 
Battams,  1  Jur.  (N.S.)  791 ;  Sleight  v,  Lawson,  3  K.  &  J.  292.  But  they  are  more 
usually  given  in  the  proceedings  at  chambers:  Attorney- Oeneral  v.  Attwood, 
9  Hare,  App.  56,  n. 

If  any  question  arise  as  to  the  principle  on  which  the  account  should  be  taken, 
an  application  to  the  Court  may  be  made  lor  special  directions :  Robertson  v.  Norris, 
1  Giflf.  428. 

Where  any  account  is  directed  to  be  taken  the  accounting  party,  unless  the 
judge  shall  otherwise  direct,  shall  make  out  his  account  and  verify  the  same  by 
afUdavit.  The  items  on  each  side  of  the  account  shall  be  numbered  consecutively, 
and  the  account  shall  be  referred  to  by  the  affidavit  as  an  exhibit,  and  be  left  in 
the  Judge's  chambers :  Cons.  Ord.  35,  r.  33. 

Any  party  seeking  to  charge  any  accounting  party  beyond  what  he  has  by  his 
account  admitted  to  have  received,  shall  give  notice  thereof  to  the  accounting 
party,  stating,  so  far  as  he  is  able,  the  amount  sought  to  be  charged  and  the  par- 
ticulars thereof,  in  a  short  and  succinct  manner :  Cons.  Ord.  35,  r.  34. 

As  to  advertisements,  and  claims  made  under  them :  see  Cons.  Ord.  35,  rules 
35-40 ;  and  Gen.  Order,  May  27,  1865. 

Where  by  any  decree  or  order  accounts  are  directed,  each  direction  is  to  be 
numbered :  Cons.  Ord.  23,  r.  15. 

Where  an  account  is  directed,  the  certificate  shall  state  the  result  of  such 
account,  and  not  set  the  same  out  by  way  ot  schedule,  but  shall  refer  to  the 
account  verified  by  the  affidavit  filed,  and  shall  specify  by  the  numbers  attached 
to  the  items  in  the  account  which,  if  any,  of  such  items  have  been  disallowed  or 
varied ;  and  shall  state  what  additions,  if  any,  have  been  made  by  way  of  sur- 
charge :  Cons.  Ord.  35,  r.  46. 

Evidence  at  Heaeing — Frame  op  Judgment. 

In  a  suit  for  account,  the  only  evidence  necessary  at  the  hearing  is  that  which 
proves  the  deft  to  be  an  accounting  party.  Evidence  as  to  partidular  items  is,  as 
a.  general  rule,  irrelevant  at  the  hearing :  Law  v.  Hunter,  1  Russ.  100,  102  ; 
Walker  v.  Woodward,  Ibid.  107,  110 ;  Hornby  v.  Hunter,  Ibid.  89  ;  Waters  v. 
Eurl  of  Shaftesbury,  12  Jur.  (N.S.)  3  ;  14  W.  R.  259. 
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But  such  evidence  will  not  be  rejected  if  brought  for  the  general  purpose  of 
proving  that  the  pit  is  entitled  to  an  account:  Tomlin-v.  Tomlin,  1  Hare,  241, 
245. 

The  Court  will  not,  upon  the  original  hearing  of  a  suit  for  an  account,  declare 
that  a  particular  property  forms  part  of  the  assets  :  S.  C. 

Nor,  where  the  right  or  liability  is  in  question  in  the  cause,  and  not  particular 
items  of  account,  is  it  proper,  for  the  purpose  of  the  hearing,  to  examine  witnesses 
upon  particular  items  not  specially  charged  in  the  pleadings  to  be  erroneous : 
Forsyth  v.  MUce,  2  Mac.  &  G.  209. 

.  It  has  not  been  incumbent  upon  a  pit  in  a  suit  for  account  to  offer  to  pay  the 
balance  if  found  due  from  him.  There  is  sufficient  jurisdiction  in  the  Court  to 
compel  the  pit  to  account :  Clarke  v.  Tipping,  4  Beav.  588  ;  6  Jur.  25 ;  Barker 
V.  Walters,  8  Beav.  92  ;  Toulmin  v.  Reid,  14  Beav.  499. 

And  although  a  decree  in  a  case  which  the  pit  ought  himself  to  account  is  pre- 
faced by  a  submission  to  account,  yet  a  bill  could  not  be  demurred  to  for  want  of 
such  submission :  Inman  v.  Wearing,  3  De  G.  &  Sm.  733. 

But  where  a  mortgagor  obtains  a  decree  for  an  account,  but  neither  the  bill  nor 
decree  contained  the  usual  offer  to  pay  on  the  part  of  the  pit,  the  Court  refused, 
upon  further  directions,  to  order  the  pit  to  pay  a  balance  found  due  from  him : 
Eollis  V.  Bulpeet,  13  W.  R.  492. 

Where  the  proceedings  have  been  instituted  by  a  creditor  suing  on  behalf  of 
himself  and  the  other  creditors,  if  the  executor  or  administrator  admit  assets,  the 
general  account  is  not  directed,  but  an  order  is  made  for  payment  of  the  pit's 
debt :   Woodgate  v.  Field,  2  Hare,  211  ;  Story,  10th  ed.  vol.  i.  p.  547. 

No  rests  are  made  unless  directed  by  the  decree :  Qould  v.  Tancred,  2  Atk. 
533 ;  Willis  v.  Hunt,  1  Madd.  13. 

Where  rests  are  to  be  made  a  balance  is  struck  at  each  rest,  which  is  directed 
by  deducting  receipts  from  payments  :  Bajphael  v.  Boehm,  11  Ves.  92. 

And  where  a  decree  directs  computation  of  interest  and  rests  to  be  made,  the 
object  of  that  direction  is  to  charge  compound  interest,  the  balance  of  principal 
and  interest  being  carried  forward  at  each  rest  as  an  item  in  the  amount  producing 
interest :  S.  0. ;  Knott  v.  Cottee,  16  Jur.  752. 

Costs. 

Where  the  costs  are  partly  disposed  of  at  the  hearing,  the  decree  reserves  the 
further  consideration  of  the  costs. 

But  where  the  Court  makes  no  order  at  the  hearing  as  to  costs,  it  is  not  neces- 
sary that  the  costs  should  be  reserved  by  the  decree :  Eollis  v.  Bastard,  2  W.  E. 
47. 

Where  the  costs  of  suit  are  given  at  the  hearing,  the  subsequent  costs  of 
carrying  the  decree  into  effect  are  included,  unless  further  consideration  is 
reserved. 

These  are  general  rules,  and  apply  to  all  suits. 

Settled  Accounts — Opening — Sdechaeginq — Palsiftins. 

The  direction  in  a  decree  that  stated  or  settled  accounts  are  not  to  be  disturbed 
is  generally  inserted  where  a  settled  account  has  been  insisted  upon  and  proved  at 
the  hearing :  Dan.  5th  ed.  p.  1136 ;  Cole  v.  Cole,  cited  11  Ves.  579  ;  Buckeridge  v. 
Whalley,  33  L.  J.  (Oh.)  649. 
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But  a  general  direction  that  stated  or  settled  accounts  are  not  to  be  disturbed, 
applies  only  to  accounts  between  pit  and  deft,  and  not  to  accounts  between  defts  ; 
Carmichael  v.  Carmichael,  2  Phil.  101  ;  10  Jur.  908. 

Where  there  is  no  such  direction  in  the  decree,  settled  accounts  will  be  disre- 
garded :  Fitzpatrick  v.  Mahoney,  1  J.  &  Lat.  84  ;  Carmichael  v.  Carmichael, 
2  Phil.  101 ;  10  Jur.  908.  Except  under  accounts  in  an  administration  suit : 
Freiven  v.  Watten,  31  Beav.  315. 

If  a  party  seeks  to  open  a  settled  account,  it  is  not  necessary  that  he  should  at 
the  hearing  prove  all  the  errors  stated  in  the  bill :  Anon.,  2  Preetn.  62  ;  Chambers 
V.  GoldvAn,  5  Ves.  834,  837 ;  Dawson  v.  Dawson,  1  Atk.  1 ;  cited  Dan.  5th  ed. 
p.  577. 

Where  the  Court  opens  the  account,  the  parties  are  not  bound  by  any  deduc- 
tions they  may  have  originally  agreed  to  make :  Osborne  v.  Williams,  18  Ves. 
383. 

If  a  party  can  shew  an  omission  for  which  there  ought  to  be  credit,  it  will  be 
added — which  is  a  "  surcharge  " — or  if  any  wrong  charge  is  inserted,  it  will  be 
deducted — which  is  a  "falsi 6 cation":  Pitt  v.  Cholmondeley,  2  Ves.  565  ;  Heiyh- 
ington  v.  Grant,  1  Phil.  600. 

Where  only  errors  or  mistakes  are  shewn  to  exist  in  a  settled  account,  the 
account  will  not  be  opened,  but  liberty  will  be  given  to  "  surcharge"  and  "  falsify" 
it :  Vernon  v.  Vawdry,  2.  Atk.  119 ;  Allfrey  v.  Allfrqj,  11  Jur.  981 ;  1  Mac.  &  G. 
87,  94  ;  13  Jur.  269.  , 

And  where  a  settled  account  has  been  suggested,  but  not  proved,  the  Court  will 
sometimes  order  the  accounts  to  be  considered  as  prima  facie  conclusive,  but  with 
liberty  to  the  parties  to  shew  eiTOr  therein :  English  v.  Baring,  Seton,  108  ; 
Stainton  v,  Carron  Company,  24  Beav.  346  ;  3  Jur.  (N.S.)  1235. 

Where  fraud  is  proved  to  have  taken  place  in  the  settlement  of  an  account,  the 
Court  will  open  the  whole  account,  although  settled  lor  many  years :  Vernon  v. 
Vawdry,  2  Atk.  119  ;  Walker  v.  Symonds,  3  Sw.  73  ;  Allfrey  v.  Allfrey,  svpra. 

But  where  no  injustice  will  be  done  to  the  objecting  parties,  the  Court  will 
sometimes,  even  in  cases  of  fraud,  confine  the  decree  to  "  surcharging "  and 
"  falsifying  ":  Allfrey  v.  Allfrey,  supra. 

Where  upon  the  {ax:e  of  a  settled  account  between  attorney  and  client  credit  lias 
not  been  given  for  sums  received,  the  Court  will  not  allow  the  account  to  stand, 
aluliough  no  specific  error  may  have  been  proved  :  Mathews  v.  Wallwyn,  4  Ves. 
118,  125. 

So,  too,  in  cases  of  account  settled  between  principal  and  agent  (^Beaumont  v. 
Boultbee,  5  Ves.  485 ;  7  Ves.  599 :  11  Ves.  358 ;  Clarke  v.  Tipping,  9  Beav. 
284),  guardian  and  ward  {Allfrey  v.  Allfrey,  10  Beav.  353  ;  11  Jur.  981 ;  1  Mac. 
&  G.  87 ;  13  Jur.  269),  and  trustee  and  cestui  que  trust :  Clarke  v.  JEarl  of 
Ormonde,  Jac.  116. 

Just  Allowances. 

In  taking  any  account  directed  by  a  decree  or  order,  all  just  allowances  will  be 
made,  without  any  direction  for  that  purpose  in  the  decree  or  order  :  Cons.  Ord. 
23,  r.  16. 

Where  a  substantive  claim  for  a  specific  allowance  has  been  made  by  the 
answer,  and  no  specific  direction  has  been  founded  upon  it  in  the  decree,  such  an 
allowance  cannot  be  made  under  the  head  of  just  allowances :  East  India  Corn- 
pant/  V.  EeigMey,  4  Madd.  16,  38,  cited  in  Dan.  5th  ed.  p.  1136. 
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As  to  payments  allowed  under  the  head  of  "just  allowances"  and  for  commis- 
sion, see  Dan.  5th  ed.  pp.  1134-5. 

Set-off. 

Independently  of  the  Statutes  of  Set-off  (2  Geo.  2,  c.  22,  and  8  Geo.  2,  c.  24), 
Courts  of  Equity,  in  virtue  of  their  general  jurisdiction,  are  accustomed  to  grant 
relief  in  all  cases  where,  although  there  are  mutual  and  independent  dehts,  yet 
there  is  a  mutual  credit  hetween  the  parties,  fouuiied  at  the  time  upon  the 
existence  of  some  debts  diie  by  the  existing  party  to  the  others :  Story,  vol.  i. 
p.  694 ;  Lord  Lanesborough  v.  Jones,  1  P.  Wms.  326  ;  Ux  parte  Flint,  1  Sw.  33. 

As  to  equitable  debts,  or  a  legal  debt  on  one  side  and  an  equitable  debt  on  the 
other,  there  is  good  reason  to  believe  that  wherever  there  is  mutual  credit  between 
the  parties  touching  such  debts,  a  set-off  is  upon  that  ground  alone  maintainable 
in  equity,  although  the  mere  existence  of  mutual  debts  without  such  a  mutual 
credit  might  not,  even  in  case  of  insolvency,  sustain  it :  Story,  vol.  i.  p.  696 ;  Lord 
Lanesborough  v.  Jones,  supra ;  Ourran  v.  African  Company,  1  Vem.  122. 

The  mere  existence  of  cross  demands  is  not  sufficient :  Whyte  v.  O'Brien, 
1  S,  &  S.  551 ;  Bawson  v.  Samuel,  1  Cr.  &  Ph.  161,  178  ;  but  see  GlarJce  v.  Cost, 
1  Cr.  &  Ph.  156,  160. 

A  joint  debt  could  not  be  set  off  against  a  separate  debt  at  law ;  btit  might  in 
equity,  under  particular  circumstances  ;  as  where  there  is  a  clear  series  of  transac- 
tions in  which  joint  credit  has  been  given:  VuUiamy  v.  Nolle,  3  Mer.  618,  n.  j 
Hx  parte  Stephens,  11  Ves.  24 ;  but  see  Ex  parte  Blayden,  19  Ves.  464 ;  Ex 
parte  Twogood,  11  Ves.  516 ;  Aldia  v.  Knight,  2  Mer.  VIX. 

Intekest. 

The  general  rate  of  interest  charged  in  the  Court  of  Chancery  against  a  trustee  or 
executor  for  mere  negligence  in  not  investing  money  which  should  be  invested  is 
4  per  cent. ;  Roche  v.  Eart,  11  Ves.  58  ;  Bamsay  v.  Avison,  3  Jur.  (N.S.)  62. 

And  where  he  makes  an  improper  investment  he  has  been  charged  with  interest 
at  4  per  cent.,  and  annual  rests  directed :  Knott  v.  Cottee,  16  Beav.  77. 

Where  an  executor  and  trustee  had  for  several  years  retained  funds  in  his  hands 
uninvested  which  he  ought  to  have  invested,  he  was  held  not  to  be  chargeable 
with  interest  at  5  per  cent.,  or  upon  the  principle  of  annual  rests,  but  with  simple 
interest  at  4  per  cent. ;  Attorney- General  v.  Alford,  4  De  G.  M.  &  G.  843. 

But  where  an  intention  to  appropriate  the  trust  money  has  been  shewn,  the 
trustee  will  be  charged  with  5  per  cent.,  whether  he  had  made  it  or  not :  Mayor 
of  Berwick  v.  Murray,  7  De  G.  M.  &  G.  518 ;  see  also  Raphael  v.  Boehm,  11  ^■es. 
92  ;  13  Ves.  590 ;   Williams  v.  Powell,  15  Beav.  461,  388. 

Appropriation. 

In  the  case  of  running  accounts  between  parties,  where  there  are  various  items 
■  of  debt  on  one  side,  and  various  items  of  credit  on  the  other  side,  occurring  at 
different  times,  and  no  special  appropriation  of  the  payments  is  made  by  either 
party,  each  item  of  payment  or  credit  is  applied  in  extinguishment  of  the  earliest 
items  of  debt  standing  in  the  account  until  the  whole  payment  or  credit  is 
exhausted :  Story,  451,  and  cases  there  cited. 

Where  there  are  no  running  accounts  between  the  parties,  and  the  debtor 
himself  makes  no  special  appropriation  of  any  payment,  the  creditor  is  generally 
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at  liberty  to  apply  that  payment  to  any  one  or  more  of  the  debts  which  the 
debtor  owes  him,  whether  it  be  upon  an  account  or  otherwise :  Ibid. 

Where  there  is  a  running  account  between  a  partnership  firm  and  a  creditor, 
and  the  partnership  dissolves  by  death  or  otherwise,  the  creditor  continuing  to 
keep  a  running  account  with  the  survivors,  the  estate  of  the  deceased  partner  is 
only  liable  to  the  specific  balance  due  to  the  creditor  at  the  time  of  dissolution  of 
partnership:  Deoaynes  v.  Noble  {Clayton's  Case),  1  Mer.  572. 

Under  such  circumstances  there  is  no  room  for  any  other  appropriation  than 
that  which  arises  from  tlie  order  in  which  the  receipts  and  payments  take  place, 
and  are  carried  into  account :  S.  C.  per  Sir  William  Grant ;  see  also  Devaynes  v. 
Noble  {Sleech's  Case),  1  Mer.  539  ;  Palmer's  Case,  I  Mer.  624 ;  Pemberton  v. 
Oalces,  4  Euss.  154;  Bank  of  Scotland,  8  01.  &  F.  214. 

Agency. 
Solicitor  and  Client. 
An  account  of  all  suins  paid  or  advanced  by  the  Deft  to  or  for  the 
use  or  on  account  of  the  Pit  —  an  ;  account  of  all  sums  of  money  re- 
ceived by  or  come  to  the  hands  of  the  Deft,  to  or  for  the  use  of  the  Pit 
or  otherwise  in  respect  of  any  such  payments  and  advances  as  aforesaid. 
An  account  of  all  dealings  and  transactions  betvreen  the  Pit  and  Deft. 
Tax  any  bill  of  costs  of  the  Deft  which  the  Pit  is  liable  to  pay  ;  amount 
to  be  included  in  the  amounts  and  balances  due  from  either  of  the 
parties  to  the  other  to  be  certified.  Hickinbotham  v.  Bisgood  (V.-C.)  22 
March,  1848. 

Principal  and  Steward. 

An  account  of  all  rents  and  profits  of  the  messuages,  lands,  &c.,  in 
the  pleadings  mentioned  received  by  the  Deft,  or  by  any  person  or 
persons  by  his  order  or  for  his  use  from  the  j'ears  1802  to  Midsummer 
1826.  An  account  of  all  the  timber  and  other  trees  and  underwood 
which  during  the  same  period  have  been  cut  upon  the  said  lands  or 
any  of  them,  and  of  the  value  thereof,  and  of  the  moneys  arising  from 
the  sale  thereof.  An  account  of  all  the  interest  and  dividends  which 
during  the  period  of  the  Fit  being  the  holder  of  the  shares  in  the  — 
company,  have  been  received  by  the  said  Deft,  or  by  any  other  person 
or  persons,  &c.,  and  also  of  all  sums  for  which  the  said  Deft  has  had 
credit  in  accounts.  An  account  of  the  land  tax  which  has  accrued 
due  and  been  payable  to  the  Pit  during  the  period  of  his  being  entitled 
to  the  same,  and  of  the  moneys  received  on  account  thereof  by  the  said 
Deft,  or  by  any  other  person  or  persons,  &c.  Settled  accounts  not  to  be 
disturbed.     Jolliffe  v.  Hector,  12  Sim.  398.     Suh  nam.  Sector  v.  Jolliffe. 

Similar  Order. 

Let  an  account  be  taken  of  all  dealings  and  transactions  between 
the  Pit  and  Deft.  Let  what  if  anything  upon  taking  such  account 
shall  appear  to  be  due  from  the  Pit  to  the  Deft  or  from  the  Deft  to  the 
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Pit,  be  certified.  And  in  taking  such,  account  so  far  as  regards  the 
works  done  and  executed  under  the  contracts  dated,  &c.,  in  the 
pleadings  mentioned,  the  Pit  is  to  be  credited  with  the  sums  of 
£14,709  4s.  4d.  and  £5996  4s.  3d.,  paid  by  the  Land  Drainage  and 
ImproTement  Company  as  in  the  pleadings  mentioned.  And  the  Pit 
is  to  be  debited  with  all  sums  of  money  and  all  materials  received 
or  taken  by  or  supplied  to  him  by  or  at  the  expense  of  the  Deft,  and 
also  with  all  interest  charged  against  and  paid  by  the  said  Deft  in 
respect  of  moneys  advanced  by  him  or  on  his  credit  and  applied  to  or 
for  the  execution  of  the  said  works. — Further  consideration  adjourned. 
— Liberty  to  apply.  Waters  v.  Earl  of  Shaftesbury  ( V.-C.  S.),  March  1 7, 
1866.     But  see  infra. 

Same  Case. — Order  on  Appeal. 

Let  so  much  of  the  Pit's  bill  as  asks  that  it  may  be  declared  that, 
under  the  indentures  dated,  &c.,  in  the  bill  mentioned,  the  Pit  is 
entitled  to  be  treated  and  remuneraited  as  contractor  or  agent  of  the 
General  Land  Drainage  and  Improvement  Company,  and  not  merely 
as  agent,  manager,  and  steward  of  the  Deft,  be  dismissed  out  of  this 
Court  with  costs,  &c.  Let  the  decree  dated  the  7th  of  March,  1866, 
be  varied  by  omitting  so  much  thereof  as  directs  that  the  Pit  is  to  be 
credited  with  the  sums  of  £14,709  4s.  4d.  and  £5996  4s.  3d.,  &c.,  and 
to  be  debited  with  all  sums  of  money  received  or  taken,  &c.,  and  with 
all  interest,  &c.     S.  C.  (L.  C.)  Jan.  11,  1867. 

Company  and  Agent. 

Let  an  account  be  taken  of  the  dealings  and  transactions  of  H.  8., 
the  testator  in  the  pleadings  named,  on  behalf  of  and  with  the  Defts 
the  Carron  Company  from  the  30th  of  June,  1826,  down  to  the  time 
of  his  death  ;  and  in  taking  sucih  account  the  books  kept  by  H.  S.  and 
proved  in  this  cause  are  to  be  admitted  as  evidence  for  Pits  and  Defts. 
Let  the  Defts  the  Carron  Company  within  six  weeks  from  the  date  of 
this  decree  deliver  to  the  Pits  a  list  of  such  items  appearing-  in  the 
books  kept  by  the  testator  as  agent  of  the  company  in  London  as  they 
desire  to  have  vouched  or  accounted  for.  And  in  taking  such  account 
the  Pits,  as  executors  of  H.  S.,  are  to  be  charged  with  the  items  speci- 
fied, except  so  far  as  they  shall  in  the  opinion  of  this  Court  properly 
discharge  themselves.  Thereupon  Let  in  all  other  respects  the 
accounts  appearing  in  the  said  books  kept  by  the  said  testator  as 
agent  of  the  company  in  London  be  treated  as  settled  accounts,  with 
liberty  to  the  Pits  and  Defts  to  surcharge  and  falsify,  as  they  may  be 
advised.  And  the  Defts  admitting  that  on  the  account,  intituled,  &c., 
the  sum  of  £4018  10s.  Id.  was  due  from  the  said  company  to  H.  S.  at 
the  time  of  his  death,  this  Court  doth  not  think  fit  to  direct  an-' 
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mqniry  as  to  this  account.  Let  an  inquirj'  be  made  what  shares  in 
the  company  the  testator  was  entitled  to  at  the  time  of  his  death. 
Let  an  account  be  taken  of  what  was  due  to  him  from  the  said  company 
in  respect  of  dividends  or  bonuses  on  such  shares,  and  of  what  has 
since  accrued,  and  of  what  is  now  due  from  the  company  to  his  estate 
in  respect  of  any  such  dividends  or  bonuses.  And  if  on  taking  the 
accounts  hereby  directed  it  shall  appear  that  at  the  end  of  each  or  any 
year  from  the  30th  June,  1826,  a  balance  remains  due  from  H.  S.  to 
the  company,  or  from  the  company  to  H.  S.,  Let  the  amount  of  such 
balance  be  stated. — Adjourn  fuiiher  consideration. — Liberty  to  apply. 
Stainton  v.  The  Garron  Company,  24  Beav.  346,  363. 

Principal  and  Agent. 

It  has  been  said  that  there  must  be  mutual  demands,  and  that  each  of  the 
parties  must  have  received  and  paid  money  on  account  of  the  other :  Phillips  v. 
Phillips,  9  Hare,  471.  But  a  bill  would  lie  at  any  time  by  a  principal  against  an 
agent  for  an  account :  Makepeace  v.  Sogers,  11  Jur.  (N.S.)  314 ;  afBrming  S.  C. 
215. 

A  mere  general  averment,  however,  of  receipts  of  money  by  an  agent  was  not 
sufficient  to  maintain  a  bill :  Hemings  v.  Pugh,  9  Jur.  (N.S.)  424. 

An  agent  not  bound  by  contract,  express  or  implied,  to  invest  the  moneys  of 
his  principal,  and  against  whom  no  fraud  is  proved,  is  not  chargeable  with 
interest  upon  the  balances  certified  to  be  due  from  him  until  the  date  of  the 
chief  clerk's  certificate :  Turner  v.  Burhinshaw,  L.  E.  2  Ch.  488. 

Accounts  between  Tenant  foe  Life  and  Eemaindeeman. 

Inquiry  as  to  Renewal  Term — Compilation  of  Interest. 

Let  an  inquiry  be  made  what  was  the  worth  of  nineteen  years  of 
such  term  [renewal  term  twenty-eight  years]  at  the  rate  B.  B.  [the 
deceased  tenant  for  life]  paid  for  the  same  on  the  30th  April,  1735 ; 
and  on  the  sum  so  found  Let  compound  interest  be  computed  after 
the  rate  of  £4  per  cent,  per  annum  till  the  death  of  the  said  E.  B, 
And  upon  the  sum  thereby  produced  Let  simple  interest  be  computed 
after  the  like  rate.  Let  compound  interest  be  computed  after  the  rate 
of  £4  per  cent,  per  annum  on  the  sum  of  £139  5s.  paid  for  the  second 
renewed  term  of  fourteen  years  from  the  12th  March,  1868,  the  time 
the  same  was  paid,  to  the  2nd  February,  1775  [the  date  of  the  death 
of  the  tenant  for  life].  And  on  the  sum  so  produced  Let  simple 
interest  be  computed  at  the  like  rate.  Nightingale  v.  Lawson,  1  Bro. 
C.  0.  440. 

Inqmry  as  to  Benewals,  Fines,  and  Fees. 

Let  an  inquiry  be  made  what  renewals  have  been  made  of  the 
testator's  leasehold  estates  respectively,  and  when  and  by  whom  and 
out  of  what  funds  the  fines,  fees,  and  expenses  attending  such  renewals 
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have  been  paid.  Declare  that  the  Deft  W.  J.  as  tenant  for  life  ought 
to  contribute  to  such  renewals  and  to  the  fines,  fees,  and  expenses 
attending  the  same  in  proportion  to  such  benefit  as  he  has  derived  or 
may  derive  from  such  renewals,  and  every  or  any  of  them.  Let  an 
inquiry  be  made  what  sum  ought  to  be  paid  or  secured  to  be  paid  by 
the  said  Deft  W.  J.  in  respect  of  such  his  proportion,  and  what  security 
he  ought  to  give  in  respect  thereof.  But  this  direction  as  to  such 
security  is  to  be  without  prejudice  to  the  question  whether  the  Deft 
W.  J.  may  not  ultimately  be  liable  to  pay  more  or  less  than  the  sum 
for  which  it  shall  be  found  that  such  security  ought  to  be  given. 
Jones  V.  Jones,  5  Hare,  440. 

Finest  &c. — Value  set  on  Life — Interest. 
Their  Lordships  are  of  opinion  that  the  amount  to  be  paid  by  the 
Pit  for  and  in  respect  of  the  fines  and  expenses  should  be  ascertained 
by  reference  to  the  actual  enjoyment  by  W.  H.  [the  tenant  for  life], 
and  the  value  to  be  set  upon  the  life  of  F.  G.  [the  life  agreed  to  be 
valued]  at  the  death  of  W.  H.,  having  regard  to  the  agreement  to  have 
a  value  set  upon  the  life  of  F.  G.,  at  the  death  of  W.  H.,  and  that  com- 
pound interest  should  be  computed  during  the  life  of  W.  H.  at  the 
rate  of  £4  per  cent,  per  annum  with  annual  rests  on  the  proportion 
payable  by  the  Pit,  and  that  simple  interest  at  £4  per  cent,  should  be 
computed  for  what  shall  be  found  due  at  the  death  of  W.  H.  for 
principal  and  interest  as  aforesaid  till  payment  to  the  Defts  [claiming 
under  remainderman].     Bradford  v.  BroienjoTm,  L.  E.  3  Ch.  711. 

Account  of  Fines  paid  on  Benewal — Sale  or  Mortgage. 

Let  an  inquiry  be  made  whether  the  sum  of  £6650  in  the  pleadings 
mentioned  to  have  been  paid  and  advanced  by  the  Pit  for  the  renewal 
of  the  said  lease,  or  any  other  and  what  sum  of  money,  having  re- 
gard to  the  situation  of  the  parties  interested  in  the  D.  estate  at 
the  time  of  such  renewals,  ought  to  have  been  paid  as  such  fine.  Let 
an  inquiry  be  made  what  is  the  amount  of  the  fees  and  expenses 
attending  the  said  renewal  which  have  been  properly  paid  and  ad- 
vanced by  the  Pit.  Let  an  inquiry  be  made  how  much  of  the  said 
fine,  fees,  and  expenses  with  reference  to  the  interest  of  the  Pit  in  the 
said  estates  ought  to  be  borne  and  paid  by  him. — Directions  for  pro- 
duction upon  oath  of  papers,  &c.,  and  examination  of  witnesses  upon 
interrogatories,  &c.  Let  what  shall  be  found  as  proper  to  be  borne  and 
paid  by  the  Pit  in  respect  of  the  said  fine,  fees,  and  expenses  be  de- 
ducted from  what  shall  be  found  ought  to  have  been  paid  for  such 
fine,  fees,  and  expenses  upon  the  said  renewal.  Let  the  residue  of  the 
said  fine,  fees,  and  expenses,  together  with  the  costs  of  this  suit  [such 
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costs  to  he  taxed,  &c.]  be  raised  by  sale  or  mortgage,  as  shall  be  most 
convenient,  of  the  said  demised  estate  with  the  approbation  of  the 
judge.  And  all  proper  parties  are  to  join,  &c.,  and  to  deliver,  &o. 
And  in  case  the  said  residue  of  the  said  fine,  fees,  and  expenses,  and 
the  said  costs,  shall  be  raised  by  mortgage,  It  is  ordered  that  the 
tenant  for  life  of  the  said  estate  do  keep  down  the  interest  of  such 
mortgage  out  of  the  rents  and  profits  thereof.  Let  the  money  to 
arise  by  such  sale  or  mortgage  be  paid  into  Court,  &c.,  and  be  applied, 
&c. — Liberty  to  apply.    Allan  v.  Backhouse,  2  V.  &  B.  70. 

Apportionment. 

As  a  general  rule  an  entire  contract  was  not  apportionable  at  common  law 
unless  expressly  stipulated  by  the  parties :  Co.  Litt.  150  a ;  Cutler  v.  Powell, 
6  T.  H.  320 ;  Applthy  v.  Dodd,  8  East,  300 ;  Sx  parte  Smyth,  1  Sw.  337,  n. 

But  interest,  whether  the  principal  is  secured  by  mortgage  or  by  bond,  notwith- 
standing that  it  is  expressly  made  payable  half-yearly,  might  have  been  appor- 
tionedj  for  though  renewed  at  fixed  periods  it  becomes  due  de  die  in  diem :  Ex 
parte  Smyth,  1  Sw.  349,  n. 

Where  on  the  death  of  a  tenant  for  life  the  lease  under  which  the  rent  was 
reserved  determined,  an  apportionment  is  provided  for :  11  Geo.  4,  c.  19. 

And  all  rents-service  reserved  on  a  lease  by  a  tenant  in  fee  or  for  life,  or  person 
devising  under  a  power,  and  all  rents-charge  and  other  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  all  other  payments  made  payable  or  coming 
due  at  fixed  periods,  of  every  description,  under  any  instrument  executed  or  (in 
case  of  a  will)  coming  into  opeiation  after  the  passing  of  that  Act,  are  to  be 
apportioned  whenever  the  interest  of  the  person  entitled  to  the  same  determines 
by  death  or  otherwise :  4  &  5  Will.  4,  c.  22. 

But  in  the  case  of  rent  reserved  by  lease  of  lands  or  tenements,  the  apportion- 
ment is  not  to  be  claimed  from  the  party  liable  under  the  lease,  who  is  still  to 
make  payment  of  the  whole  to  the  party  who  would  have  been  entitled  if  the  Act 
had  not  been  passed  :  Ibid. 

Where  the  tenant  under  a  lease  has  been  evicted  of  part  of  the  land  out  of 
which  the  rent  issues,  by  a  person  having  title  paramount  to  that  of  the  lessor, 
or  where  part  of  it  has  been  surrendered  by  the  tenant  to  the  lessor,  or  where  the 
lessor  has  aliened  the  reversion  as  to  part,  the  rent  will  be  apportioned :  Co.  Litt. 
148  a. 

The  old  rule  at  common  law  was  applicable  to  all  periodical  payments  be- 
coming due  at  fixed  intervals,  not  to  sums  accruing  de  die  in  diem, ;  and  annuities 
therefore,  and  dividends  on  money  in  the  funds,  were  formerly  not  apportionable : 
RasMdgh  v.  Master,  3  Bro.  C.  C.  101 ;  Wilson  v.  Earman,  2  Ves.  672 ;  Pea/rly 
V.  Smith,  3  Atk.  260. 

But  now  "  all  rents,  annuities,  dividends,  and  other  periodical  payments  in  the 
nature  of  income  (whether  reserved  or  made  payable  under  an  instrument , in 
writing  or  otherwise)  shall,  like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect  of  time  accordingly  " : 
33  &  34  Vict.  c.  35,  s.  2. 

"  The  apportioned  part  of  any  such  rent,  annuity,  dividend,  or  other  payment 
shall  be  payable  or  recoverable  in  the  case  of  a  continuing  rent  annuity  or  other 
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such  payment  when  the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  hecome  due  and  payable,  and  not  before,  and  in  the  case  of  a  rent 
annuity  or  other  such  payment  determined  by  re-entry,  death,  or  otherwise,  where 
the  next  entire  portion  of  the  same  would  have  been  payable  if  the  same  had  not 
so  determined,  and  not  before  " :  33  &  34  Vict.  c.  35,  s.  3. 

"  The  word  '  rents '  includes  rent-service,  rent-charge,  and  rent-seek,  and  also 
tithes  and  all  periodical  payments  or  renderings  in  lieu  of  or  in  the  nature  of  rent 
or  tithe.  The  word  '  annuities '  includes  salaries  and  pensions.  The  word  '  divi- 
dends '  includes  (besides  dividends  strictly  so  called)  all  payments  made  by  the 
name  of  dividend,  bonus,  or  otherwise  out  of  the  revenue  of  trading  or  other 
public  companies,  divisible  between  all  or  any  of  the  members  of  such  respective 
companies,  whether  such  payments  shall  be  usually  made  or  declared  at  any  fixed 
times  or  otherwise  " :  33  &  34  Vict.  c.  35,  s.  5. 

A  mortgagee  who  is  not  in  possession  is  not  an  assign  of  the  mortgagor  within 
the  meaning  of  the  Apportionment  Act  of  4  &  5  Will.  4,  o.  22,  s.  2  :  Be  Marquis 
of  Anglesey's  Estate,  L.  E.  17  Bq.  283. 

Where  a  testator  seised  in  fee  devised  real  estate  by  a  will  dated  before  the  Ap- 
portionment Act,  1870,  and  confirmed  by  a  codicil  dated  after  the  Act,  it  was  held 
that  the  rents  were  apportionable  between  the  executor  and  devisee :  Capron  v. 
Gapron,  L.  E.  17  Eq.  288. 

And  the  Act  applies  to  all  instruments,  whether  coming  into  operation  before, 
or  not  till  after  the  passing  of  the  Act :  Re  Clings  Estate,  L.  R.  18  Eq.  213. 

Where  a  testator  bequeathed  the  dividends  and  income  of  his  share  and  interest 
in  a  private  trading  partnership  to  A.  for  life,  and  after  his  death  to  his  daughter 
absolutely,  and  died  in  October,  1870,  the  profits  realized  during  the  year  1870 
were  held  not  to  be  "  dividends  "  or  "  periodical  payments  "  within  the  Appor- 
tionment Act,  1870:  Jones  v.  Ogle,  L.  E.  14  Eq.  419  ;  S.  C,  L.  E.  8  Ch.  192. 

In  many  cases  the  Court  of  Chancery  has  directed  an  apportionment  where  it 
would  not  have  been  given  at  Common  Law.  Thus  the  premium  paid  by  an 
apprentice  has  been  ordered  to  be  apportioned  upon  the  bankruptcy  of  the  master : 
ffale  V.  Wehb,  2  Bro.  C.  C.  78  ;  Ex  parte  Sandby,  1  Atk.  149  ;  Hirst  v.  Tolsm, 
13  Jur.  696. 

So,  too,  in  the  case  of  a  premium  paid  by  an  attorney  under  articles  of  clerk- 
ship :  Newton  v.  Bowse,  1  Vem.  460. 

And  wheie  money  is  to  be  laid  out  in  land  if  the  party  who  is  entitled  to  the 
land  in  fee  when  purchased  dies  before  it  is  purchased,  the  money  being  in  the 
meantime  secured  on  mortgage,  and  the  interest  payable  half-yearly,  the  interest 
will  be  apportioned  in  Chancery  between  the  heir  and  the  administrator  of  the 
party  so  entitled,  if  he  dies  before  the  half-yearly  payment  is  due  :  Story,  10th 
ed.  vol.  i.  p.  479 ;  Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  176 ;  afBrmed 
2  Bro.  P.  C.  494. 

And  where  portions  are  payable  to  daughters  at  eighteen  or  marriage,  and  until 
the  portions  are  due  maintenance  is  to  be  allowed,  payable  half-yearly  at  specific 
times,  if  one  of  the  daughters  come  of  age  in  an  intermediate  period  the  mainte- 
nance will  be  apportioned  in  equity  :  Hay  v.  Palmer,  2  P.  Wms.  501. 

Where  a  leasehold  for  lives  or  years  is  renewed  by  a  person  having  a  limited 
interest  in  it,  the  Court  will  not  allow  him  to  retain  the  benefit  for  himself  exclu- 
sively, and  the  remainderman  must  reimburse  him :  Nightingale  v.  Lawson, 
1  Bro.  C.  C.  442  ;  Bradford  v.  Brownjohn,  L.  E.  S  Ch.  711. 

There  is  no  difference  in  principle  between  the  apportionment  of  fines  for 
renewal  in  leases  for  lives  and  leases  for  years :  Jones  v.  Jones,  5  Hare,  440. 
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In  the  absence  of  express  stipulation  to  the  contrary,  the  fines  and  expense  of 
renewal  are  to  he  borne  by  the  tenant  for  life  and  remainderman  in  proportion  to 
their  actual  enjoyment  of  the  estate,  and  not  in  proportion  to  an  enjoyment  to  be 
determined  by  a  calculation  of  probabilities :  Jones  v.  Jones,  5  Hare,  440  ;  White 
V.  White,  9  Ves.  554;  Bradford  v.  Brownjokn,  L.  E.  3  Oh.  711;  Order,  p.  226. 

Compound  interest  is  computed  on  the  proportion  attributable  to  the  remain- 
derman up  to  the  death  of  the  tenant  for  life,  and  simple  interest  &om  that  time 
until  payment :  S.  C. 

Contribution. 

Sureties — Suit  by  Surety, 

It  being  admitted  that  the  balance  due  from  T.  D.  (the  principal) 
amounts  to  the  sum  of  £3883  14s.  8d.,  Declare  that  the  Pit  Sir  E.  D., 
and  the  Defts  the  Earl  of  W.  and  Sir  J.  E.,  ought  to  contribute  in 
equal  shares  to  the  payment  of  that  sum.  Let  the  Pit  Sir  E.  D.,  and 
the  Defts  the  Earl  of  W.  and  Sir  J.  E.  respectively,  pay  the  sum  of 
£1294  11«.  Id.,  being  one-third  of  the  said  £3883  148.  8d.,  in  discharge 
of  the  said  sum.  Upon  payment  let  satisfaction  be  entered  upon  the 
record,  &c.  Let  the  bonds  be  delivered  up,  &c.  Bering  v.  Lord 
Winchehea,  1  Cox,  318. 

Sureties — Suit  hy  Executors  of  Surety. 

An  account  of  aU  sums  of  money  paid  by  T.  W.  deceased  in  the 
pleadings  named  and  the  Pits  A.  L.  and  T.  W.,  his  executors,  or  any 
of  them  agreeably  to  the  undertaking  in  the  pleadings  mentioned, 
dated,  &c.  Interest  to  be  computed  on  such  sums  at  the  rate  of  £4 
per  cent,  per  annum  from  the  time  of  payments,  and  Pits'  costs  taxed. 
Deft  Gr.  Wright  to  pay  to  Pits  one  moiety  of  what  shall  be  found  due 
for  principal  and  interest  and  their  costs  of  suit.  Deft  Q.  Watson  to 
pay  to  Pits  the  other  moiety  of  the  principal  and  interest,  and  to  pay- 
to  Deft.  G.  Wright  the  principal  and  interest  directed  to  be  paid  by 
him  to  the  Pits  and  the  costs  of  the  Deft  G.  Wright,  including  the 
costs  which  he  shall  have  paid  to  the  Pits. — Liberty  to  apply.  Lawson 
V,  WrigU,  1  Cox,  275. 

Sureties —  Joint  Liability — Deed  to  be  cancelled. 

Declake  that  the  Pit  is  in  Equity  discharged  from  all  liability 
under  the  indenture  in  the  bill  mentioned  dated,  &c.,  the  said  indenture 
not  having  been  executed  by  W.  B.,  who  is  named  as  one  of  the  sureties 
therein.  Let  such  indenture,  so  far  as  the  Pit  is  concerned,  be  set 
aside  and  cancelled.  Defts  to  pay  Pit  his  costs  of  suit. — Liberty  to 
apply.    Evans  Y.  Bremridge,  2  K.  &  J.  174. 
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Contribution. 

If  a  tenant  in  tail  in  possession  pays  off  an  incumbrance  it  will  ordinarily  be 
treated  as  extinguished,  and  tbe  remainderman  cannot  be  called  upon  for  contri- 
bution unless  the  tenant  in  tail  has  done  some  act  which  imports  a  positive 
intention  to  hold  himself  as  a  creditor  upon  the  estate :  Story,  485. 

But  this  doctrine  does  not  apply  to  a  tenant  in  tail  in  remainder,  whose  estate 
may  be  altogether  defeated  by  the  birth  of  issue  of  another  person.  Nor,  a  fortiori, 
to  the  case  of  a  tenant  for  life  paying  off  an  incumbrance :  Ibid. 

Where  the  tenant  for  life  and  remainderman  join  in  a  sale,  the  old  rule  was 
that  the  tenant  for  life  should  be  paid  one- third  and  the  remainderman  two-thirds 
of  the  purchase-money :  Brent  v.  Best,  1  Vern.  69 ;  Tliynn  v.  Duvdll,  2  Vem. 
117. 

But  the  present  rule  is  that  each  party's  interest  should  be  calculated  according 
to  the  tables  respecting  the  probabilities  of  life. 

So,  too,  in  the  discharge  of  incumbrances  the  proportion  to  be  paid  by  the 
tenant  for  life  depends  upon  the  value  of  his  life,  to  be  calculated  by  the  tables : 
White  V.  White,  4  Ves.  33 ;  9  Ves.  554 ;  Allan  v.  Backhouae,  2  V.  &  B.  70,  79 ; 
Jac.  631. 

The  tenant  for  life  of  an  equity  of  redemption  is  bound  to  keep  down  the 
interest  of  a  mortgage  debt :  White  v.  White,  4  Ves.  24,  32.  An  adult  tenant  in 
tail  is  not  bound  to  do  so :  Chaplin  v.  Chaplin,  3  Atk.  234. 

But  if  the  tenant  in  tail  be  an  infant,  the  guardian  or  trustee  is  bound  to  keep 
down  the  interest :  Sergison  v.  Sealey,  2  Atk.  416 ;  Amesbury  v.  Brown,  1  Ves. 
479. 

And  where  a  mortgagee,  having  permitted  the  tenant  for  life  to  run  in  arrear 
for  interest,  purchases  the  estate  for  life,  and  takes  possession,  he  is  bound  to 
apply  the  surplus  rents  and  profits  beyond  the  current  interest  in  discharge  of  the 
arrear :  Fenrhyn  v.  Hughes,  5  Ves.  99. 

The  doctrine  of  contribution  amongst  sureties  is  not  founded  in  contract,  but  is 
the  result  of  general  equity,  on  the  ground  of  equality  of  burden  and  benefit: 
Bering  v.  Lord  Winchelsea,  1  Cox,  318,  n. 

Therefore,  where  three  sureties  are  bound  by  difl'erent  instruments,  but  for  the 
same  principal  and  the  same  engagements,  they  are  liable  to  contribute :  S.  C. 

As  a  general  rule  the  surety  is  entitled  to  the  benefit  of  all  the  securities  which 
the  creditor  has  against  the  principal. 

Where,  therefore,  a  bond  is  given  by  principal  and  surety,  and  at  the  same  time 
a  mortgage  is  made  for  securing  the  debt,  the  surety  if  he  pays  the  bond  has  a 
right  to  stand  in  the  place  of  the  mortgagee :  Copin  v.  Middleton,  T.  &  R.  224; 
see  also  Hodgson  v.  Shaw,  3  My.  &  K.  183. 

But  the  rule  only  applies  to  such  securities  as  are  subsisting  securities  when  the 
debt  is  paid.  Therefore  where  two  persons  execute  a  bond,  the  one  as  principal 
and  the  other  as  surety,  and  no  other  assurance  is  executed  at  the  time,  the  surety 
paying  the  bond  debt  extinguishes  the  debt,  and  ranks  only  as  a  simple  contract 
creditor  of  the  principal :  Oopin  v,  Middleton,  supra. 

And  an  assignment  of  the  bond  executed  to  a  trustee  for  the  surety  at  the  time 
when  the  surety  pays  off  the  debt,  will  not  keep  alive  the  instrument  so  as  to 
make  the  surety  in  equity  a  specialty  creditor  of  his  principal :  Jones  v.  Bavids, 
4  Euss.  277. 

Where  one  of  the  sureties  to  a  bond  dies,  his  representatives  may  be  made  to 
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contribute  Ws  share  to  the  surviving  surety  who  has  paid  the  debt :  Primrose  v. 
Bromley,  1  Atk.  88. 

If  the  sureties  are  bound  by  different  instruments  for  equal  portions  of  a  debt 
due  from  the  same  principal,  and  the  suretyship  of  each  is  a  separate  and  distinct 
transaction,  there  is  no  right  of  contribution  between  them  :  Goope  v.  Twynam, 
Turn.  &  Buss,  n. 

Nor  is  there  contribution  in  favour  of  one  surety  by  another,  where  the  engage- 
ment is  not  as  co-surety  but  as  a  distinct  collateral  security,  limited  to  default 
of  payment  by  the  principal  and  the  other  surety :  Vraythorne  v.  Swinburne, 
14  Ves.  160. 

It  has  been  said  that  the  discharge  of  a  surety  by  the  creditor  has  not  the  effect 
of  a  discharge  of  the  principal  without  reserve,  and  therefore  a  co-surety  is  not 
discharged :  Ex  parte  Oifford,  6  Ves.  805.  But  this  decision  was  overruled : 
Nicholson  v.  JRevill,  4  Ad.  &  E.  675 ;  Evans  v.  Bremridge,  2  K.  &  J.  174. 

The  relief  granted  in  equity  to  one  of  two  sureties  whose  position  has  been 
altered  by  the  acts  of  the  creditor,  is  to  have  the  deed  delivered  up  to  be  can- 
celled :  Underhill  v.  Eorwood,  10  Ves.  225 ;  Mice  v.  Gordon,  11  Beav.  265 ; 
Evans  v.  Bremridge,  2  K.  &  J.  174;  Order,  p.  229. 

Where  a  security  on  a  bond  to  secure  a  money  debt  was  secured  by  another 
bond  of  indemnity  entered  into  by  the  principal  debtor's  father,  who  died,  the 
creditor  having  applied  to  the  surety,  the  surety  was  held  entitled  to  maintain  a 
bill  against  the  executors  of  the  principal  debtor,  although  the  surety  had  made 
no  actual  payment :  Wooldridge  v.  Norris,  L.  E.  6  Bq.  410. 

Although  the  giving  up  of  a  security  is  not  in  itself  a  release  of  the  debt,  yet 
when  it  is  given  up  with  a  clearly  expressed  intention  of  releasing  the  debt  it  may 
amount  to  a  release  even  at  law :  Taylor  v.  Manning,  L.  R.  1  Oh.  48. 

And  notwithstanding  the  rule  that  where  there  is  no  release  of  a  debt  at  law 
there  is  none  in  equity,  there  may  be  considerations  which  would  prevent  the 
debt  from  being  enforced  in  equity,  although  subsisting  at  law  :  S.  0. 

A  surety  who  has  executed  a  bond  on  the  faith  of  its  being  executed  by  the 
principal  debtor  also,  cannot  be  released  from  his  obligation  on  the  gi'ound  that  the 
principal  has  never  executed  it,  if  the  principal  has  executed  an  instrument  on 
which  the  surety  may  sue  him  and  become  a  specialty  creditor  of  his :  Cooper  v. 
Evans,  L.  E.  4  Eq.  45. 

Account  of  Eents  and  Peofits. 

Courts  of  Equity  when  resorted  to  for  the  purpose  of  an  account  of  mesne  pro- 
fits will  in  many  cases  consult  the  principle  of  convenience,  and  will  therefore 
sometimes  decree  it  where  the  party  has  not  established  his  right  at  law :  1  Fonb. 
Eq.  cb.  3,  s.  3. 

And  where  a  judgment  creditor  has  had  his  execution  levied  upon  the  real 
estate  of  the  judgment  debtor,  an  account  of  the  rents  and  profits  may  be  directed 
in  order  to  see  whether  the  debt  has  been  satisfied :  Story,  vol.  i.  p.  520 ;  Yates 
V.  Hambley,  2  Atk.  362 ;  Owen  v.  Griffith,  1  Ves.  250. 

So,  too,  where  a  stranger  enters  upon  the  lands  of  an  infant,  and  takes  the  rents, 
he  will  be  treated  as  a  trustee  or  guardian  for  the  infant,  and  compelled  to  account : 
Newlurgh  v.  Bickerstaffe,  1  Vern.  295 ;  Carey  v.  Burtie,  2  Vern.  342  ;  Bennet  v. 
Whitehead,  2  P.  Wms.  644 ;  Dormer  v.  Fortescue,  3  Atk.  129 ;  Pulteney  v. 
Warren,  6  Ves.  88  ;  Robertson  v.  Norris,  5  .Tur.  (N.S.)  1238. 

To  support  a  bill  for  an  account  in  respect  of  waste  the  bill  should  have 
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prayed  for  an  injunction  aswell  asfhe  account  required  :  Jesus  CoUegev.  Shome, 
3  Atk.  282 ;  Richards  v.  Noble,  3  Mer.  673 ;  see  also  Garth  v.  Cotton,  3  Atk.  751. 

And  upon  a  bill  for  an  account  of  mesne  profits  there  must  either  have  been 
a  difficulty  in  recovering  possession  at  lavr,  or  fraud,  or  concealment :  PuUeney  v. 
Warren,  6  Ves.  89 ;  Bishop  of  Winchester  v.  Knight,  1  P.  Wms.  406. 

The  lord  of  a  manor  may  sue  for  an  account  of  ore  dug  or  timber  cut  against 
the  representatives  of  a  copyholder  who  has  committed  waste :  Bishop  of  Win- 
chester V.  Knight,  1  P.  Wms.  406. 

And  manorial  rights  are  not  confined  to  minerals.  The  lord  of  the  manor  has 
against  the  tenants  of  the  manor  the  right  not  only  to  coal  but  to  everything  under 
the  earth,  whether  it  properly  comes  within  the  term  "  minerals  "  as  used  in  the 
direct  sense,  or  in  the  general  sense :  Lord  Bosse  v.  Wainmain,  14  M.  &  W.  859 ; 
S.  C.  on  appeal,  2  Ex.  800. 

But  upon  an  exception  by  a  vendor  from  a,  grant  of  lands  in  fee  of  "  mines 
and  seams  of  coal,  and  other  mines,  metals,  or  minerals,"  a  stratum  of  freestone 
(freestone  being  worked  by  quarrying  in  the  locality)  was  held  not  to  be  within 
the  exception:  BeU  v.  Wilson,  11  Jur.  (N.S.)  437 ;  12  Jur.  (N.S.)  263. 

Where  there  has  been  an  adverse  possession  without  fraud  or  concealment, 
and  upon  an  application  to  equity  the  pit  appears  entitled  to  an  account  of  rents 
and  profits,  the  account  will  be  taken  only  from  the  filing  of  the  bill :  Drummond 
V.  Duhe  of  8t.  Albans,  5  Ves.  433,  439. 

The  tenant  for  life  of  an  estate  is  liable  to  account  in  equity  for  profits  derived 
by  him  from  an  improper  use  of  his  legal  powers  in  committing  equitable  waste : 
Morris  v.  Morris,  3  De  G.  &  J.  323,  328. 

But  where  a  tenant  for  life  without  impeachment  for  waste  pulled  down  the 
mansion-house,  building  another,  and  using  the  old  materials,  and  there  being  no 
evidence  of  a  sale  or  profit  made  by  the  old  materials,  an  account  against  the 
tenant  for  life  was  refused :  S.  0.  But  see  Morris  v.  Morris,  15  Sm.  505  ;  11 
Jur.  196 ;  Duke  of  Leeds  v.  Amherst,  2  Ph.  117 ;  Micklethwait  v.  Micklethwait, 
1  De  G.  &  J.  504. 

Tithes. 

An  account  of  tithes  is  consequential  upon  the  legal  right.  Therefore,  where 
the  evidence  throws  doubt  upon  that  right,  the  account  will  not  be  directed 
till  the  right  is  established  at  law :  Fooccroft  v.  Parris,  5  Ves.  221 ;  Waterford 
V.  Knight,  9  Jur.  335. 

If  there  has  been  an  adverse  retainer  of  tithes,  and  the  production  of  old  in- 
struments lends  a  colour  to  the  title,  although  the  grant  itself  is  not  produced, 
the  Court  will  not  interfere  even  on  behalf  of  a  spiritual  rector  without  he 
prove  his  title  at  law :  Fa/nshawe  v,  Eotheram,  1  Eden,  276 ;  Hughes  v.  Dames, 
5  Sim.  331,  350 ;  Waterford  v.  Knight,  supra. 

But  mere  non-payment  and  retainer  alone  are  not  sufficient  evidence  to  induce 
a  Court  to  presume  that  such  a  grant  existed :  Strutt  v.  Baker,  2  Ves.  625 ; 
Bermy  v.  Harvey,  17  Ves.  119 ;  Meade  v.  Nmiury,  2  Price,  338 ;  S.  C.  on 
appeal,  3  Bli.  211. 

Evidence  which  is  sufficient  to  imply  a  grant  as  against  the  pit  as  lay  rector 
will  be  sufficient  to  imply  it  as  against  a  pit  who  is  spiritual  rector :  1  S  &  S 
415,  418. 

Modus. 
A  bill  to  establish  a  customary  payment  in  lieu  of  tithes  could  not  be  main- 
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tained  where  the  deft  has  not  sought  to  enforce  his  right  to  tithes  by  suit  or 
action  :  Lord  Coventry  v.  Burslem,  2  Anst.  567 ;  Gordon  v.  Simpkinson,  2  Ves. 
508. 

The  pit  in  such  a  case  is  not  entitled  to  discovery  unless  he  is  entitled  to  relief : 
Gordon  v.  Simpkinson,  supra. 

To  a  bill  to  establish  a  customary  payment  in  lieu  of  tithes  the  ordinary  must 
have  been  a  party :  S.  C. 

Customary  payment  in  lieu  of  tithes  need  not  he  immemorial.  But  the  defence 
to  a  bill  for  tithes  was  not  sufficient  if  it  merely  proved  that  a  less  sum  than  that 
claimed  by  the  pit  is  due.  A  certain  less  sum  must  ho  established  :  Warden, 
&c.,  of  St.  Paul's  V.  Morris,  9  Ves.  155  ;  14  Ves.  607. 
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CHAPTER  XXIII. 

PAETNEESHIP. 

Inquiry  as  to  Existence. 

Let  an  inquiry  be  made  wliether-  there  was  any  partnersliip  sub- 
sisting between  the  testator  H.  and  —  [and,  if  so,  whether  the  same 
has  ever  been  determined]. 

Inquiry  as  to  Trade  or  Business. 

An  inquiry  whether  the  said  testator  was  engaged  in  any  and 
what  trade  or  business  at  the  time  of  his  death,  and  whether  in 
partnership  with  any  and  what  person  or  persons,  and  on  any  and 
what  terms,  and  whether  he  had  any  and  what  capital  therein,  and 
whether  such  trade  or  business  has  since  been  carried  on,  and,  if  so, 
under  what  circumstances,  and  whether  it  will  be  fit  and  proper  that 
any  and  what  arrangement  should  be  made  for  carrying  on  the  said 
testator's  trade,  and  for  the  disposition  or  for  the  winding-up  of  the 
same,  &o.     Smith  v.  Smith  (M.  E.),  July  14,  1855. 

Inquiry  whether  Business  should  he  carried  on. 

An  inquiry  whether  it  will  be  fit  and  proper  that  the  partnership 
business  in  the  pleadings  mentioned  should  be  continued  or  carried  on 
by  the  Defts  [or,  Pits],  the  executor  of  the  will  of  the  testator,  upon 
any  and  what  terms,  or  whether  the  same  should  be  wound  up. 

Inquiry  if  Sale  would  be  beneficial. 

Let  an  inquiry  be  made  whether  it  will  jae  for  the  benefit  of  all 
parties  concerned  in  the  works  situate,  &c.,  that  the  same  should  be 
sold,  and  in  what  manner,  as  going  works,  or  that  they  should  be 
carried  on  for  the  purpose  merely  of  winding  up  the  concern.  Craw- 
shay  V.  Maule,  1  Sw.  529,  ^er  Lord  Eldon. 

Similar  Order. 

An  inquiry  in  what  manner  and  upon  what  terms  and  conditions 
the  partnership  estates,  property,  and  effects  of  the  partnership  in  the 
pleadings  mentioned  may  be  sold  most  adTantageously  for  all  parties 
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interested  therein,  and  whether,  as  a  going  concern,  or  as  one  finally- 
wound  up.  Let  the  said  partnership  estates,  property,  and  effects  he 
sold  with  the  approhation  of  the  judge  in  such  manner  and  upon  such 
terms  and  conditions  as  shall  appear  to  he  most  advantageous.  Douglas 
V.  Bickson  (M.  E.),  April  8,  1876. 

Sale  as  a  going  Concern. 

Let  the  goodwill  and  business  of  the  said  —  Works  [and  the  pre- 
mises situate,  &c.J  in  the  pleadings  mentioned,  and  the  machinery, 
plant,  stock-in-trade,  and  effects  helonging  to  the  said  business  be 
sold  as  a  going  concern  with  the  approbation  of  the  judge.  Let  the 
money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit  of  this 
cause,  &o.    Levich  v.  Clarke  (M.  E.),  July  8,  1876. 

Inquiry  as  to  Insanity. 

Let  an  inquiry  be  made  whether  the  Deft  B.  is  in  such  a  state 
of  mind  as  to  be  able  to  conduct  the  business  in  partnership  with  the 
Pit  according  to  the  articles  of  partnership,  and  how  long  he  has  been 
so.     Sayer  v.  Bennet,  1  Cox,  107. 

Inquiry  as  to  Profits  since  Bankruptcy. 

Let  an  inquiry  be  made  whether  there  were  any  and  what  profits 
made  since  the  —  day  of  —  [the  date  of  bankruptcy],  by  any  or 
what  use  or  application  of,  or  by  means  of  the  stock-in-trade  and 
capital  of  the  partnership  business. — Liberty  to  state  specially  any 
circumstances  relative  to  the  stoclt  and  capital  existing  on  the  —  day 
of  — ,  or  as  to  any  profits  made  sinice,  or  as  to  any  contract  with 
Government,  or  as  to  the  patents  or  any  profits  made  from  snch 
contract  or  by  the  use  of  the  said  patents.  Grawshay  v.  Collins,  15  Ves. 
230  ;  see  also  FeatherstonMugh  v.  Fenwick,  17  Ves.  298,  314. 

Judgment  foe  Account. 

Common  Form. 

Let  an  account  be  taken  of  all  partnership  dealings  and  transactions 
between  the  Pit  and  Deft  from  the  —  day  of  — .  Let  what,  on  taking 
the  said  account,  shall  be  certified  to  be  due  from  either  of  the  said 
parties  to  the  other  of  them  be  paid  within  one  month  from  the  date 
of  the  chief  clerk's  certificate  by  the  party  from  whom  to  the  party  to 
whom  the  same  shall  be  certified  to  be  due  [or,  If  ordered :  Let  the 
Pit  and  Deft  respectively  be  at  liberty  to  apply  in  chambers  as  to  the 
amount  certified  to  be  due  from  them  respectively.] 
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Judgment  for  Dissolution. 

Common  Form. 

Declare  that  the  partnership  subsisting  between  the  Pit  and  Deft 
in  the  pleadings  mentioned  ought  to  be  dissolved  as  from  the  —  day 
of  — ,  and  order  and  adjudge  the  same  accordingly.  Let  the  following 
accounts  be  taken.  1.  An  account  of  the  credits,  property,  and  effects 
now  belonging  to  the  said  partnership  and  lately  subsisting  between 
the  Pit  and  Deft  [and  of  the  liabilities  thereof],  and  in  taking  such 
accounts,  settled  accounts  are  not  to  be  disturbed. — Adjourn  further 
consideration. — Liberty  to  apply. 

PartnersMp  Accounts — Beeeiver  and  Manager. 

Let  an  account  be  taken  of  all  partnership  dealings  and  transactions 
between  the  Pit  and  Deft  from  the  —  day  of  — .  Let  what,  on  taking 
the  said  account,  shall  be  certified  to  be  due  from  either  of  the  said 
parties  to  the  other  of  them  be  paid  within  one  month  from  the 
date  of  the  chief  clerk's  certificate  by  the  party  from  whom  to  the 
party  to  whom  the  same  shall  be  certified  to  be  due.  Let  the  Pit 
be  appointed  (without  giving  security)  receiver  and  manager  of  the 
co-partnership  property  and  effects  in  the  pleadings  mentioned,  and 
to  take  and  have  the  superintendence  and  carrying  on  of  the  said 
co-partnership  trade  and  to  get  in  the  outstanding  debts  and  effects 
belonging  to  the  said  partnershi|).  Let  the  Deft  deliver  over  to  the 
Pit  all  the  stock,  goods,  moneys,  and  effects,  books  and  accounts 
belonging  to  the  said  co-partnership. — Usual  directions  to  pass  ac- 
counts, &c.     Ormiston  v.  Johnson  (M.  E.),  August  8,  1876. 

Partnership  Accounts — Inquiry  how  Boohs  kept. 

Let  an  account  be  taken  of  all  partnership  dealings  and  transactions 
between  the  Pit  and  Deft  as  from  the  ^-  day  of  — .  Let  what  on 
taking  the  said  account  shall  be  certified  to  be  due  from  either  of 
the  said  parties  to  the  other  of  them  be  paid,  &c.  And  at  the  re- 
quest of  the  Deft,  Let  an  inquiry  be  made  whether  the  partnership 
books  have  been  properly  kept,  and  if  not  then  by  whom  and  under 
whose  direction  the  said  books  were  kept,  and  whether  the  costs  of 
taking  the  said  account  numbered  1  have  been  increased  by  reason  of 
the  said  books  having  been  improperly  kept. — Adjourn  further  con- 
sideration.— Liberty  to  apply.  Yeatea  v.  Taylor  (M.  B.),  March  17, 
1876. 

Sale — Beeeiver — Aceount  of  Capital  of  Partners  and  of  Debts  paid. 

Declare  that  the  co-partnership  property  and  effects  in  the  plead- 
ings mentioned  ought  to  be  sold,  and  Let  the  same  be  sold  accord- 
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ingly,  &c. — money  to  be  paid  into  Conrt.  Let  in  the  meantime,  and 
until  sale,  Deft  G.  be  appointed  [upon  first  giving  security]  receiver 
and  manager,  &c.,  and  to  take  and  have  the  superintendence  and 
carrying  on  of  the  said  co-partnership  trade,  and  to  get  in  the  out- 
standing debts,  &c.  Let  an  account  be  taken  of  the  co-partnership 
dealings  and  transactions.  And  in  taking  sneh  account  the  capital 
which  each  of  the  partners  had  in  the  trade  at  the  time  of  the 
bankruptcy  of  W.  E.  is  to  be  distinguished. — An  inquiry  which  of  the 
co-partnership  debts  have  been  since  paid  and  by  whom  and  out  of 
what  fand,  without  prejudice  to  any  question  between  the  parties,  and 
with  liberty  for  either  party  to  apply  specially  as  to  the  same. — Usual 
directions.     Wilson  v.  Greenwood,  1  Sw.  471,  483. 

Partnership  Accounts — Inquiries  as  to  Capital — Sale  of  Business — Services. 

Let  the  following  accounts  and  inquiries  be  taken  and  made : — 

1.  An  account  of  all  partnership  dealings  and  transactions  between 
J.  G.,  deceased,  the  testator,  and  the   Deft   from  the  —  day  of  — . 

2.  An  account  of  the  receipts  and  payments,  dealings  and  transactions, 
of  the  Deft  in  respect  of  the  business  of  the  said  partnership  subse- 
quent to  the  testator's  death.  3.  An  inquiry  what  amount  of  capital 
the  Pits,  as  executors  of  the  will  of  the  testator,  and  the  Deft  respec- 
tively, had  at  the  testator's  death  in  the  said  business.  4.  An  account 
of  the  profits  of  the  said  business  since  the  testator's  death.  5.  An  ac- 
count of  the  stock-in-trade  and  other  property  and  effects  belonging  to 
the  said  partnership  at  the  date  of  the  death  of  the  testator,  and  of  what 
the  same  now  consist.  Let  the  said  business  and  the  stock-in-trade, 
and  the  property  and  effects  belonging  to  the  said  business,  be  sold, 
with  liberty  to  the  Deft  to  lay  proposals  before  the  judge  in  chambers 
for  purchasing  the  same.  And  in  taking  the  accounts  hereinbefore 
directed,  the  Deft  is  to  be  at  liberty  to  submit  any  claims  as  just 
allowances  which  he  may  be  advised  ought  to  be  made  to  him  by 
reason  or  on  account  of  his  services  in  managing,  transacting,  and 
carrying  on  the  said  business  since  the  death  of  the  testator.  And 
such  allowances  (if  any)  as  shall  appear  to  be  proper  in  respect  thereof 
are  to  be  made  accordingly  .^Adjourn  further  consideration. — Liberty 
to  apply.     Oreen  v.  Oliver  (V.-C.  H.),  April  29,  1876. 

Partnership  Accmnts — Beeeiver— Sale  as  a  going  Concern. 

Let  the  following  accounts  be  taken  : — 1.  An  account  of  all  part- 
nership dealings  and  transactions  between  the  Pit  and  Deft  from  the 

^^y  of .     2.  An  account  of  the  credits,  properties,  and  effects  now 

belonging  to  the  said  partnership. — Any  settled  account  not  to  be 
disturbed.— Let  the  said  partnership  business  be  sold  as  a  going  con- 
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cem.  And  in  the  meantime  Let  W.  B.,  of,  &c.,  be  appointed  (upon 
his  first  giving  security)  to  collect,  get  in,  and  receive  the  debts  now 
due  and  outstanding  belonging  to  the  said  partnership  trade  or 
business,  and  to  manage  the  said  business.  Let  such  receiver,  out 
of  the  first  moneys  to  be  received  by  him,  pay  the  debts  due  and 
owing  from  the  said  trade  or  business. — Usual  directions.  Bode  v. 
Ludolph  (V.-C.  B.),  July  27, 1876. 

Deceased  Partner — Survivors  Bankrwpt — One  Firm  succeeded  by  another. 

An  account  of  what  was  due  at  the  time  of  the  death  of  W.  D., 
deceased,  from  the  partnership  of  W.  D.,  J.  D.,  W.  N.,  E.  H.  C,  and 
E.  B.,  to  the  Pit  as  executor  of  J.  W.,  deceased,  and  to  F.  S.  respec- 
tively; and  also  what  was  due  to  all  such  other  persons  as  were 
the  creditors  of  the  said  partnership  at  the  time  of  the  death  of  the 
said  W.  D. — An  account  of  what  is  now  due,  &c. — Interest  to  be  com- 
puted.— Liquiry  whether  the  Pits  and  creditors,  or  any  or  either  and 
which  of  them,  continued  to  deal  with  the  said  firm  after  the  death  of 
W.  D.,  and  what  sum  or  sums  of  money  was  or  were  paid  by  the 
surviving  partners  to  the  Pits  and  creditors  respectively  from  the 
death  of  W.  D.  to  the  bankruptcy  of  the  surviving  partners,  and  what 
has  been  since  received  by  them  respectively ;  and  whether  the  said 
Pits  and  creditors,  or  any  or  either  of  them,  have  by  such  subsequent 
dealing  released  the  estate  of  the  said  W.  D.  from  the  payment  of  their 
respective  debts,  and  what,  if  anything,  remains  due  in  respect 
thereof. — Further  consideration  reserved. — Liberty  to  apply.  Bevayrtes 
V.  Nolle,  1  Mer.  630. 

Deceased  Partner — Separate  Estate  liable  to  Joint  Debts. 
Declare  that  all  persons  who  are  creditors  of  D.  M.,  the  testator, 
are  entitled  to  the  benefit  of  this  order,  and  that  the  surplus  of  the 
real  and  personal  estate  of  the  testator,  after  satisfying  his  personal 
and  testamentary  expenses  and  his  separate  debts,  was  liable  in  'equity 
at  the  time  of  his  death  to  the  joint  debts  then  due  from  the  said 
testator  and  G.  P.  in  respect  of  the  partnership  heretofore  carried  on 
by  them  under  the  firm  of  G.  P.  &  Co.,  but  without  prejudice  to  the 
liability  of  the  said  G.  P.  thereto  as  between  himself  and  the  said 
testator's  estate.  An  account  of  what  is  due  to  the  separate  creditors 
of  D.  M.,  and  of  his  funeral  expenses.  An  account  of  what  was  due  at 
the  death  of  the  said  testator  from  the  partnership  of  G.  P.  &  Oo.  to 
the  creditors  of  the  said  co-partnership,  and  what  is  now  due  in 
respect  of  such  debts.  An  inquiry  what  leasehold  and  personal  estate 
the  testator  died  possessed  of,  and  an  account  of  such  parts  of  his  per- 
sonal estate  as  has  come  to  the  hands  of  the  Deft  M.  N.,  his  executrix 
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or  to  the  hands  of  any  other  person  or  persons,  &c.  Let  the  personal 
estate  be  applied  in  the  first  instance  on  payment  of  his  separate  debts 
and  funeral  expenses  in  a  due  course  of  administration ;  and  then  in 
payment  of  the  joint  debts  of  the  said  partnership.  If  leaseholds 
and  personalty  insufficient,  inquiries  as  to  heir-at-law  and  real  estate, 
&o.     Hills  V.  McBae  (V.-C),  July  22,  1851. 

Deceased  Partner — One  Firm  succeeded  hy  another — Capital- of  Deceased 
Partner  continued  in  Trade. 

Usual  administration  accounts. — An  account  of  the  dealings  and 
■  transactions  of  "W.  W.  &  Co.  up  to  the  —  day  of  — ,  not  disturbing 
settled  accounts. — An  inquiry  what  on  the  —  day  of  —  was  the  value 
of  the  testator's  interest  in  the  concern. — An  account  of  the  profits  of  the 
trade  as  the  same  have  been  from  time  to  time  carried  on  by  the  succes- 
sive firms  of  W.  &  Co.,  VV.  C.  &  Co.,  C.  W.  &  Co.,  and  C.  &  Co.,  and  the 
partners  constituting  those  firms  respectively. — An  inquiry  what  sums 
of  money  were  from  time  to  time  taken  out  of  the  said  concern  and 
paid,  applied,  or  invested  to  or  on  account  of  the  estate  of  D.  W.,  or 
any  of  the  persons  beneficially  interested  therein  ;  and  also  what  was 
the  amount  of  the  capital  from  time  to  time  employed  in  the  said  firms 
respectively  by  the  several  and  respective  partners  therein.— Usual 
directions. —  Wedderhurn  v.  Wedderhurn,  2  K.  &  J.  722,  762;  affirmed, 
4  M.  &  C.  41. 

Similar  Order — Special  Inquiries  as  to  Profits. 

An  account  of  the  personal  estate  and  effects  of  Gr.  W.  the  testator, 
&c.,  come  to  the  hands  of  the  Defts,  &c. — Usual  directions. — Inquiries 
as  to  children  of  testator,  and  of  money  paid  to  Deft  G.  W.,  in  respect 
of  his  residuary  share. — An  account  of  the  partnership  dealings  and 
transactions  between  the  testator  Gr.  W.  and  the  Deft  W.  B.  up  to 
the  death  of  the  said  G.  W.,  in  regard  to  each  of  the  businesses  of, 
&c.  Settled  accounts  not  to  be  disturbed. — An  account  of  the  amount 
of  profits  drawn  out  in  each  year  by  each  of  them  the  said  G.  W.  and 
W.  B. ;  the  amount  of  the  capital  of  each  of  them  the  said  G.  W.  and 
W.  B.  in  the  said  businesses,  to  be  ascertained,  and  interest  calculated 
thereon  at  the  rate  of  £6  per  cent,  per  annum. — An  account  of  the 
property  and  effects,  debts  and  credits,  employed  in,  or  of  or  belonging, 
or  due  to,  and  the  debts  due  from,  or  the  liabilities  of  each  of  the  said 
businesses  at  the  death  of  the  said  G.  W. ;  the  amount  of  the  capital 
of  each  of  them  the  said  testators  G.  W.  and  W.  B.  in  each  of  the  said 
businesses  at  the  death  of  the  said  G.  W.  to  be  ascertained. — An 
inquiry  of  what  the  stock-in-trade  in  each  of  the  said  businesses  con- 
sisted, and  the  respective  values  thereof,  and  also  the  value  of  the 
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goodwill  of  each  of  the  said  businesses  at  the  death  of  the  said  G.  W. 
— ^An  account  of  what  was  due  to  the  testator  G.  W.  at  his  death  from 
the  said  businesses,  or  either  or  which  of  them ;  or  from  the  said 
W.  B.  in  respect  of  such  businesses,  or  either  and  which  of  them, 
exclusive  of  the  share  of  the  said  Gr.  W.  of  or  in  the  capital  and  stock- 
in-trade  of  such  respective  businesses. — An  account  of  the  amount  and 
particulars  of  the  capital  from  time  to  time  employed  in  each  of  the 
said  businesses  since  the  death  of  the  testator  G.  W.,  and  by  whom, 
and  when,  and  in  what  manner  the  same  respectively  has  been 
supplied. — An  account  of  the  amount  of  profits  made  in  each  of  the 
said  businesses  in  each  year  since  the  testator's  death, — An  account  of 
all  sums  of  money  which  since  the  death  of  the  testator  has  been 
retained,  or  paid,  or  taken  either  on  accotmt  of  profits,  capital,  or  other" 
wise,  out  of  each  of  the  said  businesses,  or  either  and  which  of  them, 
and  the  respective  times  when,  and  by  whom,  and  to  whom,  and  for 
what  purpose,  other  than  such  sums  as  have  been  paid  on  account  of 
such  businesses  in  the  ordinary  course  of  carrying  on  the  same. 
Interest  to  be  computed  at  £5  per  cent,  on  all  such  sums  from  the 
respective  times  the  same  were  retained  or  paid,  or  taken. — Liberty 
to  state  special  circumstances  for  the  purpose  of  shewing  how  far  each 
or  either  of  the  said  businesses  may  have  depended  on  the  personal 
skill  of  the  said  G.  W.  and  W.  B.,  or  either  of  them. — Inquiry  as  to 
alteration  in  partnership  house,  and  out  of  what  fund  paid,  &c. : 
Willett  V.  Blandford,  1  Hare,  253,  272. 

Deceased  Partners — Special  Inquiry  as  to  Business  carried  on  since 
Testator's  Death — Sale. 

Usual  administration  accounts  and  inquiries. — An  inquiry  whether 
the  testator's  business  of  a  timber  merchant  has  been  carried  on  since 
his  death  and  for  what  time,  and  whether  the  same  is  now  being 
carried  on  and  under  what  circumstances,  and  whether  any  and  what 
part  of  his  assets  has  been  used  and  employed  since  his  death,  and 
for  what  time,  and  whether  the  same  is  now  being  used  and  em- 
ployed in  and  for  the  purposes  of  the  said  business,  and  what  gains 
and  profits  have  been  derived  in  respect  of  the  said  business  during 
the  time  in  which  it  has  been  carried  on  since  the  testator's  death,  and 
how  the  same  have  been  applied.  And  the  Deft  C.  J.  W.  by  his 
counsel  alleging  that  he  is  unwilling  further  to  continue  the  manage- 
ment of  the  said  business  on  the  trust  account,  and  thfe  said  Deft  and 
the  Deft  A.  M.  0.  by  their  respective  counsel  expressing  their 
willingness  to  continue  the  said  business  on  their  own  account  as 
co-partners  on  terms  to  be  arranged  between  them  if  the  Court  will 
sanction  the  sale  to  them  of  the  said  business  and  the  goodwill 
thereof,  and  of  the  said  leasehold  hereditaments,  plant,  stock-in-trade. 
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and  other  property  belonging  to  the  same  or  used  in  connection 
therewith  :  Let  the  said  biisiness  and  goodwill  and  leasehold  heredita- 
ments, plant,  stock-in-trade,  and  other  property  be  sold  by  public 
auction  or  private  contract  as  the  judge  in  chambers  shall  direct,  with 
liberty  to  the  Defts  A.  M.  C.  and  C.  J.  W.  to  bid,  they  not  having  the 
conduct  of  the  sale,  &c. — Adjourn  further  consideration. — Liberty  to 
apply.    Garr  v.  Gaxr  (M.  E.),  Nov.  6,  1876. 

Deceased  Partner — Special  Inquiries  as  to  Businesses,  Advances  to  he  made, 

and  meeting  Bills. 

Usual  administration  accounts  and  inquiries. — 12.  An  account  of 
the  debts,  credits,  and  assets  and  liabilities  of  any  partnership  or 
businesses  in  which  the  testator  was  engaged  or  interested  at  the  time 
of  his  death.  13.  An  inquiry  whether  it  will  be  fit  and  proper  that 
any  or  either  of  the  said  partnership  businesses  should  be  continued  or 
carried  on  by  the  Defts  the  executors  of  his  will,  upon  any  and  what 
terms,  or  whether  the  same  should  be  wound  up.  14.  An  inquiry 
whether  it  will  be  fit  and  proper  a  lease  should  be  granted  of  the  pre- 
mises at  —  to  the  Deft  E.  C.  under  the  power  in  that  behalf  in  the 
testator's  wiU  ,contained.  15.  An  inquiry  whether  it  will  be  fit  and 
proper  that  any  or  either  of  the  powers  contained  in  the  testator's  will 
of  making  advances  to  the  testator's  sons  for  the  purpose  of  carrying 
on  his  businesses  or  either  of  them  should  be  exercised,  and  if  so,  to 
what  extent.  16.  An  inquiry  whether  it  will  be  fit' and  proper  that 
any  moneys  should  be  raised  out  of  any  and  what  part  of  the  estate  of 
the  testator,  and  applied  for  the  purpose  of  meeting  bills  or  any  otlier 
liabilities  of  the  partnerbhip  businesses  in  the  statement  of  claim 
mentioned,  or  either  of  them. — Adjourn  further  consideration. — Liberty 
to  apply.    Bristowe  v.  Crahhe  (V.-O.  M.),  May  5,  1876. 

Deceased  Partner — Special  Inquiries  as  to  Sale,  Liability  of  Executor, 
and  Purchases  made. 

UscTAL  administration  accounts. — 8.  An  inquiry  what  interests  the 
testator  had  in  any  partnership  business  or  businesses  at  the  time  of 
his  death,  and  how  such  interests  have  been  subsequently  dealt  with 
and  under  what  circumstances.  9.  An  inquiry  what  sums  or  property 
have  come  to  the  hands  of  the  Defts  as  executors  of  the  testator  or  any 
of  them,  &c.,  in  respect  of  the  said  businesses  or  the  testator's  capital 
therein  since  his  death.  10.  An  inquiry  whether  any  and  which  of 
the  said  testator's  businesses  have  been  sold  and  upon  what  terms,  and 
how  the  testator's  share  of  the  proceeds  have  been  applied  or  disposed 
of.  11.  An  inquiry  whether  the  Defts  as  executors  of  the  testator  are 
under  any  and  what  liability  in  respect  of  any  covenants  or  agreements 
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in  connection  with  any  of  the  businesses  of  the  testator  or  otherwise, 
and  whether  anj-  and  what  provision  ought  to  be  made  for  the  indem- 
nity of  the  Defts  in  respect  of  such  liability.  12.  An  inquiry  whether 
any  and  what  property  has  been  purchased  or  acquired  by  the  Defts 
as  executors  or  trustees  of  the  testator  out  of  the  assets  of  the  testator, 
or  by  incurring  any  liability  by  way  of  covenant  or  agreement,  or 
partly  in  one  way  and  partly  in  another.  Forster  v.  Forster  (M.  E.), 
Feb.  5,  1876. 

Partner  wrongfully  expelled,  restored — Amount  of  Profits — Intei-est. 

Declare  that  the  notice  of  expulsion  given  by  the  Pit  on  the  —  day 
of  —  was  void,  and  that  the  Pit  did  not,  by  virtue  thereof,  cease  to  be 
a  partner  in  the  co-partnership  firm  of  — ;  the  Pit  waiviBg  all  such 
relief  as  is  sought  by  his  bill  as  consequent  on  his  exclusion  by  the 
Defts  his  co-partners  from  the  said  co-partnership,  and  the  Defts 
having  by  their  answer  offered,  in  the  event  of  the  said  notice  being 
deemed  to  be  invalid,  to  account  for  the  share  of  the  Pit  in  the  profits 
of  the  said  co-partnership  from  the  —  day  of  — ,  Let  an  account  be 
taken  on  the  footing  of  the  articles  of  co-partnership  of  the  profits  of 
the  said  co-partnership  fiom  the  —  day  of  —  ;  and  Let  the  share  of 
the  Pit  in  such  profits  be  ascertained  and  carried  to  his  account  in  the 
books  of  the  said  co-partnership.  Just  allowance,  including  allowance 
to  Deft  P.  V.  as  manager.  Interest  to  be  allowed  at  £5  per  cent,  on 
the  money  standing  to  the  credit  of  the  Pit  as  from  the  —  day  of  — , 
and  on  which  shall  be  found  due  for  his  profits  in  the  subsequent  years 
from  the  time  when  the  respective  accnunts  were  settled  by  the  Defts 
for  such  years.   JBlisset  v.  Daniel,  10  Hare,  493,  538. 

Specific  Performance  of  Agreement — Deed  of  Co-partnership  to  he  settled. 

Declare  that  the  agreement  for  a  partnership  dated,  &o.,  is  a  bind- 
ing agreement  between  the  parties  thereto,  and  ought  to  be  speci- 
fically performed,  &o. — Inquiry  whether  anj-  and  what  variations  have 
been  made  in  the  said  agreement  by  and  with  the  assent  of  the  several 
parties  thereto  since  the  date  thereof. — Let  a  pioper  deed  of  co-partner- 
ship between  the  said  parties  in  pursuance  of  the  said  agreement  be 
settled,  &c.,  having  regard  to  any  variations  which  may  have  been 
made  in  tlie  said  agreement  as  hereinbefore  directed — parties  to  exe- 
cute.— Injunction  against  Deft  C.  continued. — Liberty  to  apply. 
England  v.  Curling,  8  Beav.  129,  140. 

Partnership  in  Ships — Account. 

An  account  of  all  partnership  dealings  and  transactions  between  the 
Pit  and  Deft  in  reference  to  the  ship  —  in  the  pleadings  mentioned 
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and  the  cargo   thereof.     Let  what  on  taking  the  account   shall   be 
certified  to  be  due  be  paid,  &o. — Liberty  to  apply. 

Partnership  in  Ships — Inquiry  as  to  Commission  due. 

An  account  of  the  partnership  dealings  and  transactions  between 
the  Pit  and  his  late  partner  and  the  Deft  with  reference  to  the  ship 
'  Tudor  '  in  the  pleadings  mentioned. — Settled  accounts  not  to  be  dis- 
turbed.— Let  what  on  taking  such  account  shall  be  found  to  be  due, 
&c.,  be  paid,  &c.  And  in  taking  the  said  account  regard  is  to  be  had 
to  the  result  of  the  following  inquiry  :  2.  An  inquiry  whether,  accord- 
ing to  the  custom  or  usage  of  tiade,  as  between  shipowners  or  other- 
wise the  said  Pit  and  his  late  partner,  as  managing  owners  of  the  said 
ship  '  Tudor,'  were  entitled  to  be  paid  any  and  what  commission  in 
respect  of  duties  performed  by  them  with  respect  to  the  tenth  and 
eleventh  voyages  of  the  said  vessel,  and  which  duties  are  ordinarily 
performed  by  ship-brokers.  Let  such  commission  (if  any)  be  credited 
to  the  said  Pit  and  his  late  partner,  according  to  the  result  of  such  in- 
quiry. Deft  M.  J.  L.  forthwith  to  withdraw  the  stop  placed  by  him  on 
the  freight  as  in  the  pleadings  mentioned.  Smith  v.  Lay  (V.-C.  W.), 
3  K.  &  J.  105. 

Partnership  Agreement — Capitals  of  Partners— Division  of  Assets — 

Inquiries. 

Declare  that  according  to  the  true  construction  of  the  articles  of 
partnership  in  the  pleadings  mentioned  the  assets  were  applicable 
and  ought  to  be  applied  first  in  payment  of  all  debts  due  and  owing 
by  the  partnership  other  than  to  the  partners  themselves,  and  that 
subject  to  the  payment  of  the  said  debts  the  assets  were  applicable 
and  ought  to  be  applied  in  payment  to  each  or  either  of  the  partners 
of  any  sums  which  he,  with  the  consent  of  the  other  of  them,  has 
lent  or  brought  into  the  joint  stock  trade  (not  being  accumulation 
of  profits)  beyond  the  amount  of  capital  by  the  said  articles  agreed 
to  be  brought  in,  together  with  interest  in  respect  thereof  after  the 
rate  of  £5  per  cent,  per  annum. 

Declare  that  after  payment  of  all  the  debts  due  and  owing  by  the 
said  partnership  other  than  to  the  partners  themselves,  and  after  the 
payment  of  all  such  sums  as  have  been  so  lent  or  brought  into 
the  co-partnership  as  have  not  since  been  repaid,  together  with  such 
interest  thereon  respectively  as  aforesaid,  the  surplus  assets  of  the  said 
partnership  ought  to  be  divided  rateably  between  the  Pit  and  the  said 
Deft  according  to  the  amounts  of  their  respective  capitals  in  the  said 
partnership  at  the  date  of  the  dissolution  thereof  on  the  25th  De- 
cember, 1862. 

R  2 
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Let  an  inquiry  be  made  whetlier  both  ov  either  and  which  of  the 
partners  did  with  the  consent  of  the  other  of  them  lend  or  bring  into 
the  said  joint  stock  trade  in  aid  of  the  capital  thereof  any,  and  if 
any  what,  sum  or  sums  of  money,  and  whether  any  and  what  sum  or 
sums  has  or  have  been  and  when  retained  by  or  repaid  to  the  said 
partners  respectively,  or  either  and  which  of  them,  in  respect  of  such 
moneys  so  lent  or  brought  in  as  aforesaid,  and  what  (if  anything)  is 
now  due  to  the  said  partners,  or  either  or  which  of  them,  in  respect  of 
the  said  moneys,  having  regard  to  the  declarations  aforesaid.  And  the 
Deft  admitting  that  the  sum  of  £1137  16a.  4:d.  in  the  chief  clerk's 
certificate  mentioned  forms  part  of  the  partnership  assets.  Let  the 
Deft  account  for  the  same  as  part  of  such  assets  accordingly.  Let  the 
£437  15s.  2d.  Bank  £3  per  cent.  Annuities,  on  the  credit  of  the 
cause  Wood  v.  Scoles,  and  the  £12  18«.  4d.  cash  on  the  like  credit,  and 
any  interest  to  accrue  on  the  said  Bank  Annuities,  be  transferred  and 
paid  to  the  Deft  Scoles,  he  undertaking  to  account  for  the  same  as 
part  of  the  partnership  assets.  Let  the  said  Deft  retain  the  sum  of 
£50  and  interest  in  the  articles  of  dissolution  mentioned.  Eeturn 
appeal  depot^it. — Further  consideration  adjourned. — Liberty  to  apply. 
Wood  V.  Scoles,  L.  E.  1  Ch.  369. 

Division  of  Assets — Capital  of  Partners. 

Declaue  that  interest  ought  not  to  be  allowed  upon  the  amounts  of 
capital  of  the  partners  on  the  20th  June,  1861  [date  of  decree  for 
dissolution].  Let  an  inquiry  be  made  how  much  of  the  £40,394  lis.  lid. 
Bank  £3  per  cent.  Annuities  remaining  on  the  credit  of  the  cause  of 
Watney  v.  Wells  is  required  to  pay  up  the  capitals  of  the  Pit  and  Deft 
respectively,  and  how  much  of  the  said  Bank  Annuities  and  of 
£595  6s.  5d.  cash  on  the  credit  of  the  said  cause  is  the  result  of  accu- 
mulations from  dividends  upon  so  much  of  the  said  Bank  Annuities 
as  will  represent  the  capitals  of  the  Pit  and  Deft  respectively ;  and 
the  residue  (if  any)  which  will  remain  of  the  said  Bank  Annuities  and 
cash  after  appropriating  the  said  capital  and  accumulations  is  to  be 
certified  and  divided  into  moieties.  Affirm  the  declaration  of  the 
Master  of  the  Eolls  that  the  Pit  and  Deft  are  entitled  respectively 
to  so  much  of  the  said  Bank  Annuities  as  consists  of  interest  and  accu- 
mulations from  the  investment  of  their  respective  capitals.  Declare 
that  if  after  fully  paying  the  capital  of  the  parties  respectively,  and 
apportioning  the  accumulations  to  the  capital  producing  them,  there 
shall  be  any  surplus  of  the  said  Bank  Annuities  and  cash,  such 
surplus  is  to  be  divided  between  the  Pit  and  Deft  equally. — Adjourn 
further  consideration. — Liberty  to  apply.  Watney  v.  Wells,  L.  E. 
2  Ch.  250,  254. 
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Dissolution  of  Partnership — Betm-n  of  Premium. 

Let  tbat  part  of  the  decree  dated  8th  December,  1866,  which  directs 
that  so  much  of  the  Pit's  bill  as  seeks  a  return  of  the  premium 
therein  mentioned  should  stand  dismissed  ont  of  this  Court  without 
costs  be  reversed.  And  instead  thereof  Declare  that  the  Pit  is  entitled 
to  a  return  of  the  £556  being  such  a  part  of  the  £800  in  the  plead- 
ings mentioned  as  bears  the  same  proportion  to  the  said  £800  which 
the  period  of  time  between  the  16th  February,  1866,  and  the  1st 
January,  1871,  being  the  day  on  which  the  term  of  seven  years  in  the 
agreement  in  the  Pit's  bill  mentioned  would  have  expired,  bears  to 
the  whole  term  of  seven  years.  Atmood  v.  Maude  (L.  J  J.),  March  11, 
1868. 

Partners  to  he  credited  with  Interest  on  Sums  advanced — To  be  debited  with 
Interest  on  Sums  drawn — Rests. 
Let  in  taking  the  accounts  under  the  decree  dated,  &c.,  the  Pit  and 
Deft  respectively,  and  in  respect  of  the  period  antecedent  to  the 
dissolution  of  partnership,  be  credited  with  interest  at  the  rate  of  £5 
per  cent,  per  annum  on  all  sums  from  time  to  time  during  that  period 
advanced  by  them  respectively  on  account  of  their  respective  shares 
of  the  capital  required  for  carrying  on  the  partnership  business,  or 
advanced  or  lent  to  or  left  in  the  co-partnership  by  either  of  them 
with  the  consent  of  the  other  of  them.  Let  them  in  like  manner  be 
debited  with  interest  at  the  same  rate  on  all  sums  from  time  to  time 
during  the  same  period  drawn  by  them  respectively  out  of  the  said 
partnership  for  their  own  respective  use ;  such  accounts  in  respect 
of  the  period  aforesaid  being  taken  with  annual  rests  according  to 
the  course  and  usage  of  the  said  co-partnership  on  the  26th  December 
in  every  year  subsequent  to  the  date  of  the  last  settled  account, 
and  a  final  rest  being  made  on  the  11th  December,  1867,  the  day 
of  the  dissolution  of  the  said  partnership.  Direct  that  from  and  after 
the  11th  December,  1867,  the  Pit  and  Deft  respectively  are  to  be 
credited  with  simple  interest  on  the  balances  due  to  them  respectively 
from  the  partnership  on  the  day  of  the  dissolution,  or  on  so  much 
of  the  said  balances  as  may  not  from  time  to  time  have  been  after- 
wards satisfied  by  moneys  received  and  retained  by  them  or  either  of 
them  to  their  own  respective  use  out  of  the  partnership  assets  at  the 
rate  of  £6  per  cent,  per  annum,  without  annual  rests.  Barfield  v. 
Loughborough,  L.  E.  8  Ch.  1. 

Partnership. 

The  usual  partnership  accounts  may  be  directed  under  Order  33,  ante,  p.  70,  or 
under  Order  40,  rule  11,  cmte,  p.  106  :  Turquand  v.  Wilson,  L.  R.  1  Ch.  D.  85. 
The  Court  will  decree  specific  performance  of  a  contract  to  enter  into  a  partner- 
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ship  for  a  specific  term  of  time,  and  to  furnish  a  share  of  the  capital  stock: 
Crawshay  v.  Maule,  1  Sw.  511,  and  note. 

And  will  in  like  manner  enforce  other  agreements  made  in  the  partnership 
articles :  Story,  10th  ed.  vol.  i.  p.  659 ;  SomervilU  v.  Machay,  16  Ves.  382 ; 
Lingen  v.  Simpson,  1  S.  &  S.  600. 

In  most  cases  a  Court  of  Equity  will  not  decree  partnership  accounts  unless 
there  has  been  a  dissolution,  or  a  dissolution  is  prayed :  Forman  v.  Homfray, 
2  V.  •&  B.  329,  per  Lord  Eldon ;  Russell  v.  Luscomhe,  4  Sim.  8.  But  see  also 
Harrison  v.  Armitage,  4  Mad.  143  ;  Walworth  v.  ffolt,  4  My.  &  Or.  619  ;  Shep- 
pard  V.  Oxenford,  1  K.  &  J.  491. 

In  Walworth  v.  Bolt,  supra,  a  demurrer  filed  to  a  bill  praying  merely  to  have 
the  assets  of  the  company  applied  in  payment  of  its  joint  debts  was  overruled.  And 
in  Sheppard  v.  Oxenford,  supra,  a  demurrer  to  a  bill  praying  for  a  sale  and  divi- 
sion of  profits  was  also  overruled. 

There  are  three  classes  of  cases  in  which  suits  for  an  account,  without  a  disso- 
lution, are  more  peculiarly  common:  1.  Where  one  partner  has  sought  to  with- 
hold from  his  co-partner  the  profit  arising  from  some  setJret  transaction.  2:  Where 
the  partnership  is  for  a  term  of  years  still  unexpired,  and  one  partner  has  sought 
to  exclude  or  expel  his  co-partner,  or  to  drive  him  to  a  dissolution.  3.  Where  the 
partnership  has  proved  a  failure  and  the  partners  are  too  numerous  to  be  made 
parties  to  the  suit,  and  a  limited  account  will  result  in  justice  to  them  all : 
Lindley  on  Partnership,  3rd  ed.  p.  1004. 

And  the  doctrine  established  in  Walworth  v.  Eolt,  supra,  may  be  considered 
as  extending  not  only  to  cases  where  an  account  is  sought  for  the  purpose  of 
having  joint  assets  applied  iu  discharge  of  the  joint  liabilities,  but  also  to  cases 
where  an  account  is  sought  for  the  additional  purpose  of  obtaining  a  division  of 
the  surplus  assets  and  profits  among  the  persons  entitled  thereto :  Ibid,  1010. 

Where  the  dis.solution  has  taken  place  an  account  will  not  only  be  decreed,  but 
if  necessary  a  manager  or  receiver  appointed  to  close  tjje  partnership  business  and 
sell :  Story,  10th  ed.  vol.  i.  p.  663  ;  Orawshay  v.  Maule,  1  Sw.  506, 523 ;  Peaco'ih 
V.  Peacock,  16  Ves.  57 ;  Featherstonhaugh  v.  Fenwick,  17  Ves.  298 ;  Wilson  v. 
Qreenwooii,  1  Sw.  471. 

Where  a  suit  is  instituted  for  the  dissolution  of  a  partnership,  and  all  or  some 
of  the  parties  have  a  right  to  dissolution,  a  sale  may  be  ordered  upon  an  interlo- 
cutory motion :  Crawshay  v.  Maule,  1  Sw.  506,  523. 

Where  no  term  is  expressed  or  implied  for  the  duration  of  a  partnership  the 
partnership  may  be  terminated  immediately  by  either  party  without  previous 
notice  subject  to  account :  Crawshay  v.  Maule,  1  Sw.  508,  522  :  PeoAxch  v.  Pea- 
cock, 16  Ves.  49,  57 ;   Featherstonhaugh  v.  Fenwick,  17  Ves.  300. 

But  the  Court  will  interpose  by  injunction  to  restrain  a  sudden  dissolution  when 
such  dissolution  would  be  injurious :  Chavany  v.  Van  Sommer,  1  Sw.  512, 
note. 

Although  a  partnership  be  entered  into  for  a  term  of  years,  it  is  previously  dis- 
solved by  the  death  of  either  of  the  partners  unless  there  be  express  stipulations 
to  the  contrary :  Crawford  v.  Hamilton,  3  Madd.  251 ;  Crawshay  v.  Maule,  1 
Sw.  508. 

And  the  purchase  of  a  leasehold  interest  of  a  longer  or  shorter  duration  than 
the  partnership  term  is  not  a  circumstance  from  which  it  is  to  be  inferred  that  the 
partnership  is  to  continue  as  long  as  the  lease :    Crawshay  v.  Mauh,  supra. 

Wlien  a  partnership  is  dissolved  by  the  bankruptcy  of  one  partner  the  assignees 
arc  entitled  beyond  an  account  and  distribution  of  stuck,  &c.,  to  a  participation 
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of  subsequent  profits  made  by  the  other  partners  trading  with  the  capital  as  con- 
stituted at  the  time  of  bankruptcy  :   Crawshay  v.  Collins,  15  Ves.  218. 

The  consequence  of  a  dissolution  of  partnership  wliere  there  are  no  articles  pre- 
scribing tlie  terms  is  a  general  sale  and  account  of  the  joint  property :  Feather- 
stonhaugh  v,  Ftnwick,  17  Ves.  298. 

One  or  more  partners  cannot  upon  dissolution  of  the  partnership  insist  on  taking 
the  share  of  another  at  a  valuation  :  S.  C. 

Equity  lias  jurisdiction  to  decree  a  dissolution  of  partnership  before  the  natural 
expiration  of  the  term. 

Such  a  dissolution  may  be  ordered  upon  the  ground  that  the  partnership  cannot 
be  carried  on  according  to  the  true  meaning  of  the  articles  of  partnership :  Baring 
V.  Dix,  1  Cox,  213 ;  or,  owing  to  the  conduct  of  the  parties :  Waters  v.  Taylor, 
2  V.  &  B.  299 ;  Harrison  v.  Tennant,  21  Beav.  482. 

Dissolution  of  partnership  may  also  be  ordered  upon  the  ground  of  insanity  of 
one  of  the  partners  :  Anon.,  2  K.  &  J.  441 ;  Waters  v.  Taylor,  2  V.  &  B.  303 ; 
Sayer  v.  Bennet,  1  Cox,  107 ;  Pearce  v.  Chamherlain,  2  Ves.  34 ;  Besch  v. 
Frolich,  1  Ph.  174. 

So,  too,  in  the  case  of  gross  misconduct  in  one  of  the  partners :  Essell  v.  Eay- 
warj,  6  Jur.  (N.S.)  690. 

In  a,  suit  to  dissolve  a  pai'tnership  upon  the  ground  of  insanity,  the  Court 
declares  the  partnership  dissolved  as  from  the  date  of  the  decree,  and  not  from  a 
prior  day :  Besch  v.  Frolich,  1  Ph.  172 ;  Sander  v.  Sander,  2  Coll.  276 ;  Jones  v. 
Welch,  1  K.  &  J.  765. 

But  where  the  dissolution  has  taken  place  under  the  articles — which  may  be 
done  notwithstanding  the  insanity  of  one  of  the  partners — the  dissolution  must 
date  from  the  time  at  which  the  partnership  was  so  dissolved  :  Lindley  on  Part- 
nership, 3rd  ed.  p.  237 ;  Robertson  v.  Lockie,  15  Sim.  285. 

'I'he  distinction  between  joint  and  separate  assets  applies  to  the  administration 
of  the  assets  of  a  deceased^ partner  as  well  as  to  administration  under  bankrupt- 
cies :  Bidyway  v.  Clare,  19  Beav.  111. 

The  creditors  of  the  partnership  are  entitled  to  be  first  paid  out  of  the  joint  or 
partnership  estate,  and  the  separate  creditors  to  be  first  paid  out  of  the  separate 
estate  of  each  partner.  If  surplus  of  the  separate  estate  of  either  partner  after 
paying  the  separate  debts,  such  surplus  is  applied  towards  the  debts  of  the  part- 
nership, and  vice  vei'sa :  Twiss  v.  Massey,  1  Atk.  67  ;  Ex  parte  Cook,  2  P.  Wms. 
500 ;  Ex  parte  Eltm,  3  Ves.  240  ;  -Eaj  parte  Clay,  6  Ves.  833 ;  Campbell  v.  Mullett, 
2  Sw.  574 ;  Gray  v.  Ghiswell,  9  Ves.  118 ;  Button  v.  Morrison,  17  Ves.  205. 

In  the  administration  of  the  assets  of  a  deceased  partner  where  both  partners 
are  solvent,  there  is  no  distinction  between  joint  and  several  creditors.  They  are 
all  paid,  and  in  taking  the  partnership  accounts  the  joint  debts  thus  paid  will  be 
allowed  in  account  by  the  surviving  partner:  Bidgway  v.  Clare,  19  Beav.  111. 

If  one  of  the  partners  dies  and  the  survivor  becomes  bankrupt,  the  joint  estate 
is  administered  in  payment  of  the  joint  creditors,  who  until  paid  in  full  have  a 
claim  upon  the  separate  estates  after  payment  of  the  separate  debts :  Cowell  v. 
Syhes,  2  Russ.  191;  Campbell  v,  Mullett,  2  Sw.  574;  Ex  parte  Buffin,  6  Ves. 
125 ;  Ex  -parte  Kendall,  17  Ves.  514 ;  Cray  v.  Chiswell,  9  Ves.  118. 

And  if  there  be  no  bankruptcy  the  creditors  of  the  partnership  may  resort  at 
ones  to  the  assets  of  the  deceased  partner,  leaving  his  executors  to  their  remedy 
awaiust  the  surviving  partner:  Devaynes  v.  Nolle,  2  Russ.  &  My.  495;  Order, 
p.  238 ;  Wilkinson  v.  Hendtrson,  1  My.  &  K.  582  ;  Thorpe  v.  Jackson,  2  Y.  &  C. 
553 ;  8leech's  Case,  1  Mer.  539. 
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The  liability  of  partners  for  partnership  debts  is  prima  facie  both  joint  and 
several:  Devaynes  v.  Nolle,  supra;  Buckley  r.  Barber.  6  Ex.  182;  Sorsbie  v. 
Bark,  12  M.  &  W.  146  ;  Liverpool  Borough  Bank  v.  Walker,  4  De  G.  &  J.  24. 
See  also  WHvier  v.  Currey,  2  De  G.  &  Sm.  347 ;  Beresford  v.  Browning,  L.  E. 
20  Eq.  564 ;  1  Ch.  D.  ZQ. 

Land  purchased  during  the  partnership  with  partnership  assets  and  for  partner- 
ship purposes  is  considered  as  personal  estate  as  between  the  heir-at-law  and  per- 
sonal representative  of  a  deceased  partner:  Crawshay  v.  JMaule,  1  Sw.  508; 
Phillips  V.  Phillips,  1  My.  &  K.  649 ;  Barley  v.  Bailey,  3  Dr.  495 ;  Holroyd 
V.  Bolroyd,  7  W.  R.  426. 

Where  the  partnership  articles  contained  a  provision  that  sums  brought  in  by 
either  partner  in  addition  to  the  original  capital  should  bear  interest  payable 
before  other  interest,  and  that  on  dissolution  the  capital,  stock,  &c.,  should  be 
divided  between  the  partners  according  to  their  shares,  it  was  held  that  the  assets 
after  payment  of  debts  ought  to  be  first  applied  in  repaying  to  the  deft  with 
interest  the  additional  capital  brought  in  by  him  in  cash :  Wood  v.  Scales,  L.  R. 
1  Ch.  369  ;  Order,  p.  V44. 

Where  after  a  decree  had  been  made  for  the  dissolution  of  a  partnership,  and 
for  the  sale  of  the  property,  the  business  was  continued  until  sale,  it  was  held 
that  the  interest  by  the  partnership  articles  agreed  to  be  paid  to  each  partner  was 
no  longer  payable,  and  that  in  the  division  of  the  proceeds  of  sale  each  partner 
would  take  what  was  foimd  to  be  his  share  of  capital  at  the  time  of  dissolution : 
Watney  v.  Wells,  L.  R.  2  Ch.  250 ;  Order,  p.  244. 

Where  a  parol  agreement  has  been  entered  into  between  partners  that  profits 
should  be  shared  and  losses  borne  in  equal  shares,  although  the  advances  of 
capital  made  by  the  partners  be  unequal,  any  deficiency  in  the  assets  must  be 
borne  equally :  Nowell  v.  Nowell,  L.  E.  7  Eq.  538. 

In  the  absence  of  express  or  implied  stipulation  to  the  contrary  partners  con- 
tribute equally  to  every  loss,  whether  that  loss  is  a  loss  of  the  original  capital 
brought  in,  or  any  other  loss :  S.  C. 

In  the  absence  of  fraud  or  gross  misconduct  equity  will  not  allow  one  partner 
receiving  a  premium  from  the  other  to  keep  the  whole  of  it  if  the  partnership 
is  prematurely  dissolved :  Bury  v.  Allen,  1  Coll.  589 ;  Astle  v.  Wright,  23 
Beav.  77 ;  Atwood  v.  Maude,  L.  R.  3  Ch.  369,  and  cases  there  cited :  Order, 
p.  245. 

Unless  there  be  an  express  stipulation,  or  a  particular  course  of  practice  shewn 
by  the  partnership  books  to  the  contrary,  no  interest  Is  chargeable  by  one  partner 
against  a  co-partner  :  Bill  v.  King,  9  Jur.  (N.S.)  527  ;  Rishton  v.  Orissell,  L.  R. 
5  Eq.  326. 

In  taking  partnership  accounts  under  a  decree  the  profit  and  loss  account  in 
every  year  is  properly  charged  with  sums  representing  the  depreciation  arising 
from  the  running  out  of  the  lease  and  the  waste  of  plant  and  machinery :  Rishton 
V.  Grissell,  supra. 

Profits  derived  from  the  trade  carried  on  after  the  death  of  the  testator  depend 
upon  the  nature  of  the  trade,  the  manner  of  carrying  it  on,  the  capital  employed, 
the  state  of  the  account  between  the  partnership  and  the  deceased  partner  at  the 
time  of  his  death,  and  the  conduct  of  the  parties  after  his  death :  Willett  v. 
Blandford,  1  Hare,  253,  pi-r  V.-C.  Wigram ;  Order,  p.  240. 

And  where  after  the  death  of  a  partner  the  surviving  partners  admitted  into 
the  firm  his  son,  who  was  the  executor,  but  not  admitted  as  such,  the  business 
being  continued  without  separation  of  the  partnership  assets,  the  executor  was ' 
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held  not  to  be  liable  to  the  testator's  estate  for  the  profits  received  as  a  partner  in 
the  bank:  Simpson  v.  Chapman,  4  De  G.  M.  &  G.  153. 

For  classification  of  the  cases  in  which  the  estate  of  a  deceased  partner  is  entitled 
to  participate  in  tlie  subsequent  profits  of  a  trade  in  which  his  capital  has  been 
employed,  see  Weddtrburn  v.  Wedderhum,  22'Beav.  84. 

Just  Allowances. 

"  In  taking  any  account  directed  by  any  decree  or  order  all  just  allowances 
shall  be  made,  without  any  direction  for  that  purpose  in  such  decree  or  order  " : 
Cons.  Ord.  23,  rule  16. 

If  necessary,  the  order  may  direct  the  chief  clerk  to  state  the  facts  and  reasons 
upon  which  he  shall  adjudge  any  allowances  to  be  just  allowances :  Lindley, 
3rd  ed.  p.  1032 ;  Crawshay  v.  Collins,  2  Russ.  347  ;  Cooh  v.  Collingridge,  27  Beav. 
456 ;   Wedderhum  v.  Wedderburn,  2  Keen,  753. 

But  the  question  of  allowances  is  usually  matter  for  consideration  in  chambers, 
and  is  seldom  entertained  upon  the  hearing  of  a  partnership  suit. 

Time  over  which  the  Account  extends. 

The  time  from  which  the  account  is  to  begin  is  usually  the  commencement  of 
the  partnership:  see  Cruikshank  v.  McVicar,  8  Beav.  116. 

But  settled  accounts  will  not  be  reopened  in  toto  except  in  cases  of  fraud 
{Millar  v.  Craig,  6  Beav.  433).  And  it  is  not  the  practice  to  disturb  any  settled 
account,  although  no  special  provision  may  have  been  made  to  that  effect  in  the 
order :  Newen  v.  Wttten,  31  Beav.  315. 

Costs. 

Except  in  such  cases  as  the  misapplication  of  the  partnership  assets  and  the 
like,  no  costs  are  usually  given  up  to  the  hearing :  Hawkins  v.  Parsons,  8  Jur. 
(N.S.)  452 ;  Parsons  v.  Hayward,  4  De  G.  F.  &  J.  474. 

The  costs  of  taking  the  accounts  directed  at  the  hearing  are  usually  defrayed 
out  of  the  partnership  assets,  and  if  necessary,  by  a  contribution  between  the 
partners:  Lindley,  3rd  ed.  p.  1031. 

Sale  of  Partiiership  Property  under  Order  of  the  Court. 

Upon  an  order  for  dissolution  of  partnership,  each  partner,  in  the  absence  of 
stipulations  to  the  contrary,  has  the  right  to  have  the  partnership  property  sold 
and  converted  into  cash :  see  Burdon  v.  Barkus,  3  Giff.  412 ;  8  Jur.  (N.S.)  656  ; 
wad  v.  Milne,  26  Beav.  504 ;  Cook  v.  Collingridge,  27  Beav.  456 ;  Rowlands  v. 
Evans,  30  Beav.  302. 

And  no  partner  has  a  right  to  buy  at  a  valuation  unless  by  consent :  Burdon 
v.  Barkus,  supra. 

The  Court  will  sanction  the  sale  of  an  infant's  share  in  a  partnership  to  another 
partner  if  for  the  benefit  of  the  infant,  and  if  the  other  partners  consent :  Crawshay 
V.  Maule,  1  Sw.  530.     But  see  Rowlands  v.  Evans,  30  Beav.  302. 

A  sale  may  be  made  before  the  hearing  if  circumstances  require  it,  and  before 
dissolution :  Wilson  v.  Greenwood,  1  Sw.  483 ;  Crawshay  v.  Maule,  1  Sw.  506 ; 
^^ailey  v.  Ford,  13  Sim.  495. 
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Mortgage  to  secure  Partnership  Debts. 

For  eases  where  mortgages  of  partnersliip  property  to  secure  separate  debts  of 
the  partners  have  been  held  to  be  fraudulent  as  against  the  general  creditors  of  the 
partnership,  see  Ex  parte  Snowball,  L.  R.  7  Ch.  534  ;  Re  Wood,  L.  R.  7  Ch.  302. 


Interest  on  Capital  after  Dissolution. 

In  taking  the  accounts  of  a  partnership,  interest  after  the  dissolution  will  not 
in  general  be  allowed  to  the  partners  on  their  respective  capitals,  though  interest 
during  the  partnership  with  annual  rests  is  allowed :  Barfield  v.  Loughborough, 
L.  R.  8  Ch.  1.  See  also  Wood  v.  Scoles,  L.  R.  1  Ch.  369 ;  Watney  v.  Wells, 
L.  R.  2  Ch.  250. 

But  the  rule  may  be  varied  by  the  terms  of  the  articles,  as,  for  example,  by 
a  provision  treating  the  capital  left  in  by  a  partner  as  an  interest-bearing  loan  : 
Barfield  v.  Loughborough,  L.  R.  8  Ch.  1. 

Any  sum  of  money  received  after  the  dissolution  and  retained  by  either  partner 
ought  to  be  debited  to  him,  and  applied  first  in  reduction  of  the  interest  due  to 
him,  and  then  in  reduction  of  his  capital :  S.  C. 

Profits  since  Dissolution. 

Where  a  surviving  partner  has  carried  on  the  partnej;ship  business  without 
withdrawing  from  the  concern  the  capital  or  share  of  a  deceased  partner,  there  is 
no  absolute  rule  that  in  taking  the  subsequent  accounts  the  division  of  the  profits 
shall  be  determined  by  the  aliquot  shares  of  the  several  partners.  The  principle 
c.f  division  is  affected  by  considerations  of  the  source  of  profit,  the  nature  of  the 
business,  and  the  other  circumstances  of  the  case.  See  Orawshay  v.  Oollms, 
J5  Ves.  218 ;  1  J.  &  W.  267 ;  2  Euss.  325 ;  Featherstonhaugh  v.  Fenmch,  17 
Ves.  298  ;  Wedderbv/rn  v.  Wedderburn,  4  My.  &  Cr.  45  ;  Order,  p.  239 ;  WUlett 
V.  Blandford,  1  Hare,  253  ;  Order,  p.  239 ;  Brown  v.  De  Tastet,  Jac.  284  ;  Stochen 
V.  Dawson,  9  Beav.  239 ;  17  L.  J.  (Ch.)  282  ;  Featherstonhaugh  v.  Turner,  25 
Beav.  382 ;  Parsmis  v.  Hayward,  3]  Beav.  199  ;  4  De  G.  P.  &  J.  474 ;  Simpson 
V.  Chapman,  4  De  G.  M.  &  G.  154 ;    Vyse  v.  Foster,  L.  R.  8  Ch.  309. 

The  Limited  Partnership  Act. 
28  &  29  Vict.  c.  86 
Order  declaring  Partnership  not  Loan — Special  Accounts. 
Let  the  order  of  the  L.JJ.  of  the  7tli  May,  1875,  be  reversed.    De- 
clare that  Tinder  the  terms  of  the  letter  of  the  8th  June,  1869, the  respon- 
dent D.  B.  S.  became  entitled,  as  a  partner  with  the  appellant,  to  one- 
eighth  share  of  the  Oxford  Music  Hall  and  Tavern  in  the  pleadino-s 
mentioned,  and  of  the  profits  thereof,  and  that  the  partnership  between 
them  was  dissolved  as  and  from  the  21st  February,  1873  (the  time  of 
filing  the  answer  of  the  appellant),  and  that  the  sum  of  £250  mentioned 
in  the  said  letter  is  to  be  taken  as  capital  brought  by  the  said  respon- 
dent D.  B.  S.  into  the  partnership.    Let  the  following  account  and  in- 
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quiry  be  made  and  taken  : — 1.  An  account  of  the  receipts  and  payments 
of  and  respecting  the  said  music  hall  and  tavern,  and  of  the  gains  and 
profits  thereof  exhibited  by  the  account  so  to  be  taken  from  the  8th 
June,  1869,  down  to  the  21st  February,  1873,  and  of  what  is  coming  to 
the  respondent  D.  B.  S.  for  and  in  respect  of  his  one-eighth  part  thereof, 
having  regard  to  what  he  has  already  received  on  account.  2.  An  inquiry 
what  sum  would  on  the  21st  February,  1873,  have  represented  the  re- 
spondent D.  B.  S.'s  one-eighth  share  in  the  value  of  the  said  music 
hall  and  tavern  if  it  had  been  then  sold  as  a  going  concern,  after 
deducting  all  charges  thereon  and  all  liabilities  of  the  business.  3.  Let, 
on  payment  by  the  appellant  to  the  respondent  D.  B.  S.  within  a  time 
to  be  fixed  by  the  judge  in  chambers  of  the  sum  coming  to  him  under 
the  heads  Nos.  1  and  2,  together  with  interest  at  the  rate  of  £5  per 
cent,  per  annum  from  the  21st  February,  1873,  till  payment  on  the  sum 
coming  to  him  under  head  No.  2,  no  further  accounts  be  taken.  Let 
the  appellant  pay  the  costs  up  to  and  including  the  hearing  before  the 
Vice-Chancellor ;  the  costs  of  the  accounts  to  be  in  the  discretion  of 
the  judge  in  chambers.  5.  If  the  payments  specified  in  No.  3  are  not 
made  by  the  appellant.  Let  the  said  music  hall  and  tavern  be  sold  as 
a  going  concern,  and  a  division  of  the  assets  of  the  partnership  be 
made  in  the  usual  way,  with  liberty  to  apply  in  chambers  as  to  the 
mode  of  carrying  this  direction  into  effect. 

Appellant  to  pay  respondent  E.  S.  P.  the  costs  incurred  by  him  in 
respect  of  the  appeal,  the  amount  thereof  to  be  certified  by  the  clerk 
of  parliament.  Let  the  cause  be  remitted  to  the  Chancery  Division  to 
do  therein  as  shall  be  just  and  consistent  with  this  declaration,  these 
directions,  and  this  judgment.     Syers  v.  Syers,  1  App.  Cas.  174. 

The  Limited  Paetnership  Act. 

"  The  advances  of  money  by  way  of  loan  to  a  person  engaged,  or  about  to  engage 
in  any  trade  or  undertaking  upon  a  contract  in  writing  with  ouch  person,  that  the 
lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or  shall  receive 
arising  from  carrying  on  such  trade  or  undertaking,  shall  not,  of  itself,  constitute 
the  lender  a  partner  with  the  person  or  the  persons  carrying  on  such  trade  or 
undertaking,  or  render  him  responsible  as  such  "  :  28  &  29  Vict.  c.  81,  s.  1. 

In  order  to  bring  a  case  within  this  section  there  must  be  a  contract  in  writing, 
and  the  document  must  shew  on  the  face  of  it  that  the  transaction  is  one  of  loan. 
Parol  testimony :  Syers  v.  Syers,  1  App.  Cas.  174 ;  Order,  supra. 

A  co-partnership  in  profits  is  a  co-partnership  in  the  assets  by  which  the  profits 

are  made.     S.  C. 

"  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any  person  engaged 
in  any  trade  or  undertaking  by  a  share  of  the  profits  of  such  trade  or  undertaking 
shall  of  itself,  render  such  servant  or  agent  responsible  as  a  partner  therein,  nor 
give  him  the  rights  of  a  partner  " :  sect.  2. 

"  No  person  being  the  widow  or  child  of  the  deceased  partner  of  a  trader,  and 
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receiving  by  way  of  annuity  a  portion  of  the  profits  made  by  such  trader  in  his 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of,  or  to 
be  subject  to  any  liabilities  incurred  by  such  trader : "  sect.  3. 

"  No  person  receiving  by  way  of  annuity  or  otherwise  a  porfion  of  the  profits  of 
any  business,  in  -consideration  of  the  sale  by  him  of  the  goodwill  of  such  business, 
shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of,  or  be  subject 
to  the  liabilities  of  the  person  carrying  on  such  business  " :  sect.  4. 

"In  the  event  of  any  such  trader  as  aforesaid  being  adjudged  a  bankrupt,  or 
taking  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors,  or  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty  shillings  in  the  pound,,  or 
dying  in  insolvent  circumstances,  the  lender  of  any  such  loan  as  aforesaid  shall 
not  be  entitled  to  recover  any  portion  of  his  principal,  or  of  the  profits  or  interest 
payable  in  respect  of  such  loan,  nor  shall  any  such  vendor  of  a  goodwill  as  afore- 
said be  entitled  to  recover  any  snch  profits  as  aforesaid  until  the  claims  of  the 
other  creditors  of  the  said  trader  for  valuable  consideration  in  money  or  money's 
worth  have  beeu  satisfied  " :  sect.  5. 

Previously  to  the  passing  of  this  Act  it  had  been  held  that  persons  who  share 
the  profits  of  a  business  do  not  incur  the  liabilities  of  partners  unless  that  business 
is  carried  on  by  themselves  personally  or  by  ciphers  as  their  real  or  ostensible 
partners :  Cox  v.  Hickman,  8  H.  L.  C.  268,  virtually  overruling  Owen  v.  Body, 
5  A.  &  E.  28  ;  Janer  v.  Whithread,  11  0.  B.  406. 

Upon  the  Act  28  &  29  Vict.  c.  86,  it  is  observed  by  Mr.  Justice  Lindley 
(Lindley  on  Partnership,  3  ed.  p.  46) :  1.  That  it  applies  to  an  extremely  limited 
number  of  cases.  2.  That  it  in  no  way  modifies  the  doctrine  by  which  persons 
who  hold  themselves  out  as  partners  incur  the  liabilities  of  partners.  3.  That  to 
entitle  a  person  lending  money  to  the  benefit  of  the  Act  there  must  be  a  contract 
in  writing,  although  it  is  not  necessary  that  such  contract  shall  be  signed.  4.  That 
in  case  of  servants,  agents,  widows  and  children,  and  of  persons  selling  a  goodwill, 
there  is  no  necessity  for  any  contract  in  writing.  5.  That  unless  a  retiring 
partner  is  brought  within  the  first,  second,  or  third  section,  he  is  in  no  better 
position  than  other  persons.  6.  That  the  persons  within  the  second  and  third 
sections  are  not  within  the  fifth.  7.  That  persons  who  lend  money  or  sell  good- 
will in  consideration  of  a  share  of  profits  cannot  compete  with  other  creditors  upon 
a  distribution  of  their  debtor's  assets.  8.  That  the  third  section  only  applies  to 
widows  and  children  of  deceased  traders  ;  i.e.,  it  ds  presumed,  of  persons  liable  to 
be  adjudicated  bankrupt  as  traders.  9.  That  the  fifth  section  does  not  deprive 
the  lender  of  any  security  he  may  take  for  his  money.  10.  That  the  Act  will  be 
made  an  instrument  of  fraud  if  a  person  is  allowed  to  lend  a  small  sum  in  con- 
sideration of  a  large  share  of  profits,  and  a  large  sum  in  consideration  of  a  fixed 
interest. 
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CHAPTER  XXIV. 

ADMINISTRATION. 

Will  established. 

Declaee  that  the  will  of—,  the  testator  [is  well  proved,  and  that 
the  same]  ought  to  be  established,  and  the  trusts  thereof  performed 
and  carried  into  execution. 

If  will  admitted  :  The  Deft  B.,  the  heir-at-law  of  — ,  the  testator,  &c., 
by  his  defence  [counsel]  admitting  the  due  execution  of  the  testator's 
will  dated,  &c.,  this  Court  doth  declare,  &c. 

Infant  heir  not  asking  issue :  And  counsel  for  the  infant  Deft  B.  not 
asking  for  an  issue  upon  a  will  of  the  testator,  and  the  Court  being 
of  opinion  that  it  will  not  be  for  the  benefit  of  the  said  infant  to  direct 
such  issue.  Declare,  &c. 

If  will  proves  itself:  Upon  reading  the  will  of  the  testator  — ,  date 
&c.,  Declare  that  the  same  ought  to  be  established,  &c. 

Creditor's  Action — Personal  Estate — General  Accounts. 

Let  the  following  accounts  and  inquiry  be  taken  and  made,  that  is  to 
say :  1.  An  account  of  what  is  due  to  the  Pit  and  all  other  the  cre- 
ditors of  A.  decea.sed,  the  intestate  [or,  testator]  in  the  Pit's  action 
named.  2.  An  account  of  the  intestate's  [or,  testator's]  funeral  ex- 
penses. 3.  An  account  of  the  intestate's  [or,  testator's]  personal  estate 
come  to  the  hands  of  the  Defts  — ,  the  administrators  of  his  estate  [or, 
executors  of  his  will],  or  of  any  or  eithter  of  them,  or  to  the  hands  of. 
any  other  person  or  persons  by  their -or  any  or  either  of  their  order  oe 
use.  4.  An  inquiry  what  parts  (if  any)  of  the  intestate's  [or  testator's] 
personal  estate  are  outstanding  or  undisposed  of.  Let  the  intestate's 
[or,  testatoi's]  personal  estate  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  administration. — Adjourn  further 
consideration. — Liberty  to  apply. 

Creditor's  Action— Beal  and  Personal  Estates — General  Accounts. 

Let  the  following  accounts  and  inquiries  be  taken  and  made: — An 
account  of  what  is  due  and  owing,  &c.,  and  accounts  of  personal  estate, 
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see  order,  supra.  Let  the  intestate's  [or,  testator's]  personal  estate  be 
applied  in.  payment  of  the  debts  and  funeral  expenses  in  a  due  course 
of  administration.  And  in  case  the  intestate's  [or,  testatoi's]  personal 
estate  shall  be  insufficient  for  payment  of  his  debts  and  funeral 
expenses,  Let  the  following  further  inquiries  and  accounts  be  made 
and  taken.  An  inquiry  what  leal  estate  the  intestate  [or,  testator] 
wEts  seised  of  or  entitled  to  at  the  time  of  his  death.  An  inquiry 
what  incumbrances  (if  any)  affect  the  intestate's  [or,  testator's]  real 
estate,  or  any  or  what  part  thereof  [and  their  priorities].  An  account 
of  what  is  due  to  such  of  the  incumbrancers  (if  any)  as  shall  consent 
to  the  sale  hereinafter  directed  in  respect  of  their  incumbrances.  Let 
the  intestate's  [or,  testator's]  real  estate,  or  a  sufficient  part  thereof  to 
make  good  the  deficiency  of  his  personal  estate,  be  sold  with  the  ap- 
probation of  the  judge,  free  from  the  incumbrances  (if  any)  of  such  oi 
the  incumbrancers  as  shall  consent  to  the  sale  and  subject  to  the 
incumbrances  of  such  of  them  as  shall  not  consent.  Let  the  money  to 
arise  by  the  sale  of  such  real  estate  be  paid  into  Court  to  the  credit, 
&c. ;  And  if  such  money  or  any  part  thereof  shall  arise  from  real 
estate  sold  with  the  consent  of  the  incumbrancers,  the  same  is  to  be 
applied  in  the  first  place  in  payment  of  what  shall  appear  to  be  due  to 
such  incumbrancers  according  to  their  priorities. — Adjourn  further 
consideration. — Liberty  to  apply. 

Creditor's  Action — Meal  and  Personal  Estate  —Inquiry  as  to  Heir. 

Let  the  following  accounts  and  inquiries  be  taken  and  made : — An 
account  of  what  is  due  and  owing,  &c.,  and  accounts  of  personal  estate, 
as  in  first  order. — Let  the  intestate's  peisonal  estate  be  applied,  &c. 
Let  the  following  further  inquiries  and  accounts  be  made  and  taken  : 
An  inquiry  who  at  the  time  of  the  death  of  the  said  intestate  was  his 
heir-at-law,  and  whether  such  heir  is  living  or  dead,  and  if  dead  who, 
by  devise,  descent,. or  otherwise,  is  now  entitled  to  such  real  estate  (if 
any)  of  the  intestate  as  descended  to  such  heir-at-law. — Inquiries  as  to 
real  estate,  rents,  and  profits,  and  incumbrances,  as  in  preceding  order. 
— And  if  it  shall  appear  that  the  heir-at-law  of  the  said  intestate  or  the 
representative  as  aforesaid  of  such  heir-at-law  is  a  party  to  this  suit, 
Let  the  intestate's  real  estate,  or  a  sufficient  part  thereof  to  make  good 
any  deficiency,  be  sold,  &c.— Usual  directions.  Pickering  v.  Backhouse, 
(V.-C.  B.),  Feb.  17,  1873 ;  see  also  Ckathamx.  Higginhottom  (V.-C.  W.), 
Feb.  11,  1860. 

Creditor's  Action  for  General  Account — Personalty — Payment  of 
Pit's  Debt. 

The  Deft  B.,  the  executor  [or,  administrator]  of  A.,  the  petitioner 
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[or,  intestate],  by  his  defence  [or,  counsel  or  solicitor]  admitting  assets 
of  the  said  A.  for  the  purposes  of  this  suit,  and  that  the  said  A.  was 
at  the  time  of  his  death  indebted  to  the  Pit  in  the  sum  of  £—,  and 
that  the  sum  of  £—  is  now  due  for  principal  and  interest  in  respect 
of  such  debt.  Let  the  Deft  B.  (within  one  month  from  the  date  of 
this  order)  pay  to  the  Pit  C.  the  said  sum  of  £— ,  with  subsequent 
interest  on  the  principal  sum  of  £— ,  part  of  the  said  £—  at  the  rate 
of  £ —  per  cent,  per  annum  from  the  —  day  of  —  to  the  day  of  pay- 
ment.— Liberty  to  apply.     See  Woodgate  v.  Field,  2  Hare,  211. 

Creditor's  Action  for  Pit's  Debt  alone— Persmalty — Payment. 

Let  the  following  accounts  be  taken  :  1.  An  account  of  what  is  due 
to  the  Pits  for  principal  and  interest  under,  and  by  virtue,  &c.,  and  for 
costs  of  suit  (to  be  taxed  by  the  taxing  master).  2.  An  account  of  the 
personal  estate  of  the  testator  [or,  intestate]  come  to  the  hands  of  the 
Defts  [the  executors  or  administrators]  or  any  or  either  of  them,  or  to  the 
hands  of  any  other  person  or  persons,  &c.  Let  what  shall  be  certified 
to  be  due  on  taking  the  said  accounts  be  paid  by  the  Defts  to  the 
Pit  out  of  the  assets  of  the  testator  [or,  intestate]  in  a  cause  of 
administration. — Liberty  to  apply.  See  Attorney-General  v.  Courthwaite, 
2  Cox  44;  Perry  v.  Phelips,  10  Ves.  33. 

Suit  by  Mortgagee — Sale — Administration  of  Meal  and  Personalty. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits  for  principal  and 
interest  upon  his  mortgage  security  in  the  bill  mentioned.   Tax  the 
Pit  his  costs  of  suit.     Let  the  premises  comprised  in  the  said  security 
be  sold  [with  the  approbation  of  the  judge],  and  the  money  to  arise  by 
such  sale  be  applied  in  payment  of  what  shall  be  certified  to  be  due 
•    to  the  said  Pit,  and  in  the  meantime  be  paid  into  Court  to  the  credit, 
&c.     And  in  case  it  shall  appear  that  the  money  to  arise  by  such  sale 
will  be  insufficient  to  pay  the  amount  certified  to  be  due  to  the  Pit, 
declare  that  the   Pit  is  entitled  to  receive  satisfaction  for  the  de- 
ficiency out  of  the  assets  of  J.  D.,  the  testator,  in  a  due   course   of 
administration.     Let  the  following  further  accounts  and  inquiries  be 
taken  and  made ;  that  is  to  say :  2,  An  account  of  what  is  due  to  all 
other    the    creditors   of  the  said   testator.      3.  An   account   of    the 
testator's  personal  expenses.     4.  An  account  of  the  testator's  personal 
estate,  received  by  the  Deft,  the  trustee  and  executor  of  his  will,  or  by 
any  other  person  or  persons,  &c.     5.  An  inquiry  what  parts  (if  any) 
of  the  said  testator's  personal  estate  are  outstanding  or  undisposed  of. 
Let  the  testator's  personal   estate    be   applied  in  payment  of  his 
personal  expenses  and  debts  in  a  due  course  of  administration.     And 
in  case  the  said  testator's  personal  estate  shall  not  be  sufficient  for  the 
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payment  of  Ms  funeral  expenses  and  debts,  Let  the  following  further 
inquiries  be  made.  6.  An  inqniry  what  real  estate  the  testator  was 
seised  of,  or  entitled  to  at  the  time  of  his  death,  other  than  the 
hereditaments  comprised  in  the  Pit's  mortgage.  7.  An  inquiry 
whether  any  and  what  incumbrances  affect  the  said  testator's  real 
estate  and  what  are  their  priorities. — Adjourn  further  consideration.— 
Liberty  to  apply.     Austin  v.  Phelips  (V.-C.  K),  March  11,  1854. 

Suit  hy  Equitable  Mortgagee — Administration  of  Beal  and  Personal  Estate, 

Declare  that  the  deposit  of  the  several  title  deeds  in  the  pleadings 
mentioned  created  an  equitable  charge  upon  the  hereditaments  and 
premises  to  which  the  same  related  in  favour  of  the  banking  conipany 
in  the  pleadings  mentioned.  An  account  of  what  is  due  to  the  Pit 
as  public  registered  officer  of  the  said  banking  company,  and  to  all 
other  the  creditors  of  the  said  testator,  W.  H.,  and  of  his  personal 
expenses.  Let  interest  be  computed  on  such  of  the  debts  as  carry 
interest  after  the  rate  they  respectively  carry.  An  account  of  the 
personal  estate  of  the  testator  come  to  the  hands  of  the  Defts  W.  0. 
Hnd  J.  H.,  or  either  of  them,  or  to  the  hands  of  any  other  person  or 
persons,  &c.  An  account  of  the  dealings  and  transactions  of  the  Defts, 
the  executors,  or  either  of  them,  with  the  personal  estate  and  effects  of 
the  testator  since  his  death.  Inquiry  as  to  outstanding  personalty. — Let  . 
the  testator's  personal  estate  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  administration.  And  if  it  shall 
appear  that  the  personal  estate  will  be  insufficient  to  pay  the  debts,  &o. 
Inquiry  as  to  realty. — Dec] are  that  the  testator's  real  estate  is  liable  to 
make  good  the  deficiency  of  the  personal  estate. — Further  consideration 
reserved. — Liberty  to  apply.  Billson  v.  Owen  (V.-C.  T.),  April  30, 1851. 

Action  hy  Next  of  Kin — Personalty. 

Let  the  following  inquires  and  accounts  be  made  and  taken : — 
1.  An  inqniry  who  were  the  next  of  kin  according  to  the  statutes 
for  the  distribution  of  intestates'  estates  of  A.  deceased,  the  intestate 
in  the  pleadings  [or,  summons]  named  living  at  the  time  of  his  death, 
and  whether  any  of  them  are  since  dead,  and  if  dead  who  are  their 
respective  legal  personal  representatives.  2.  An  account  of  the  per- 
sonal estate  of  the  said  intestate  come  to  the  hands  of  the  Defts  — ,  the 
administrators  of  his  estate,  or  any  [or,  either]  of  them,  or  to  the  hands 
of  any  other  person  or  persons  by  or  for  the  order  or  use  of  the  Defts, 
or  any  or  either  of  them.  3.  An  account  of  the  intestate's  debts. 
4.  An  account  of  the  intestate's  funeral  expenses.  5.  An  inquiry 
what  parts,  if  any,  of  the  intestate's  personal  estate  are  outstanding 
or  undisposed  of.     Let  the  intestate's  personal  estate  be  applied  in 
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payment  of  his  debts  and  funeral  expenses  in  a  due  course  of  adminis- 
tration.— Adjourn  further  consideration. — Liberty  to  apply. 

Action  by  Legatee,  hy  Trustees,  or  Executors,  or  Beneficiary — Personal 
Estate — General  Accounts. 

Declare  that  the  trusts  of  the  will  of  — ,  the  testator,  &c.,  ought  to 
be  performed  and  carried  into  execution,  and  order  and  adjudge  1he 
same  accordingly.  And  the  Pits  by  their  counsel  submitting  to  account, 
Let  the  following  account  and  inquiries  be  taken  and  made,  that  is  to 
say:  1.  An  account  of  the  personal  estate  not  specifically  bequeathed 
of  —  the  testator,  come  to  the  hands  of  the  Pits,  the  executors  of  his 
will,  or  [any  or]  either  of  them,  or  to  the  hands  of  any  other  person  or 
persons  by  or  for  the  order  or  use  of  the  Defts,  or  any  or  either  of 
them.  2.  An  account  of  the  testator's  debts.  3.  An  account  of  the 
testator's  funeral  expenses.  4.  An  account  of  the  legacies  [and 
annuities]  given  by  the  testator's  will.  5.  An  inquiry  what  parts  (if 
any)  of  the  testator's  personal  estate  are  outstanding  or  undisposed 
of.  Let  the  testator's  personal  estate  not  specifically  bequeathed  be 
applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due  course 
of  administration,  and  then  in  payment  of  the  legacies  and  annuities 
given  by  his  will.— Adjourn  further  consideration. — Liberty  to  apply. 

Action  hy  Trustees,  Executors,  or  Beneficiaries — Beal  and  personal  Estate — 

General  Accounts. 

Declare  that  the  trusts  of  the  will  of  — ,  the  testator,  ought  to  be 
performed  and  carried  into  execution,  and  order  and  adjudge  the  same 
accordingly.  And  the  Pits  by  their  counsel  submitting  to  account, 
Let  the  following  accounts  and  inquiries  be  taken  and  made : — 
Accounts  of  personal  estate,  as  in  last  order. — Let  the  testator's  per- 
sonal estate  not  specifically  bequeathed  be  applied,  &c.  Let  the 
following  further  inquiries  and  accounts  be  made  and  taken : — 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled 
to  at  the  time  of  his  death.  If  ordered :  7.  An  account  of  the  rents  and 
profits  of  the  testator's  real  estate  received  by  the  Pits  or  [any  or] 
either  of  them,  or  by  any  other  person  or  persons  by  their  or  [any  or] 
either  of  their  order,  or  for  their  or  any  or  either  of  their  use.  8.  An 
inquiry  what  incumbrances  (if  any)  affect  the  testator's  real  estate,  or 
any  and  what  parts  thereof.  9.  An  account  of  what  is  due  to  such  of 
the  incumbrancers  as  shall  consent  to  the  sale  hereinafter  directed  in 
respect  of  their  incumbrances.  10.  An  inquiry  what  are  the  priorities 
of  such  last-mentioned  incumbrances.  If  ordered  :  Let  the  testator's 
real  estate  be  sold  with  the  approbation  of  the  judge  free  from  the 
incumbrances  (if  any)  of  such  of  the  incumbrancers  as  shall  consent  to 
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the  sale,  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent.  Let  the  money  to  arise  by  the  sale  of  the  testator's  real 
estate  be  paid  into  Court  to  the  credit  of  this  [matter  and]  cause  to  an 
account  to  be  intituled,  "  Proceeds  of  Testator's  Eeal  Estates."  And  if 
such  money  or  any  part  thereof  shall  arise  from  real  estate  sold  with 
the  consent  of  the  incumbrancers,  the  money  so  arising  is  to  be  applied 
in  the  first  place  in  payment  of  what  shall  appear  due  to  such  incum- 
brancers according  to  their  priorities. — Adjourn  further  consideration. 
— Liberty  to  apply. 

Accounts  against  Executor  of  Testator  and  Executors  of  deceased  Executor, 

An  account  of  the  personal  estate  not  specifically  bequeathed  of  A. 
deceased,  the  testator,  &c.,  come  to  the  hands  of  B.,  the  deceased 
executor,  and  of  the  Deft  C,  the  surviving  executor,  or  to  the  hands 
of  any  other  person  or  persons,  by  their  or  either  of  their  order  or  use. 
Let  what  on  taking  the  said  account  shall  appear  to  be  due  from  the 
Deft  C.  be  answered  by  him  personally,  and  what  shall  appear  due 
from  the  estate  of  B.  be  answered  by  the  Defts  D.  and  E.,  the  execu- 
tors of  his  will  (they  having  admitted  assets  for  that  purpose)  [or,  if 
assets  not  admitted :  out  of  his  assets  in  a  course  of  administration. 
And  in  case  the  said  Defts  D.  and  E.  shall  not  admit  assets  of  the  said 
B.,  Let  an  account  be  taken  of  the  personal  estate  of  the  said  B.  come 
to  the  hands  of  the  said  Defts,  or  either  of  them,  or  to  the  hands  of 
any  other  person  or  persons  by  or  for  the  order  or  use  of  the  Defts,  or 
either  of  them.]  Usual  other  accounts  of  testator's  estate. — Further 
consideration  reserved. — Liberty  to  apply. 

Accounts  against  Executors  of  sole  Executor. 

An  account  of  the  personal  estate  not  specifically  bequeathed,  &c., 
come  to  the  hands  of  B.  [the  deceased  executor]  and  of  the  Defts  C. 
and  D.,  the  executors  of  his  will,  or  to  the  hands  of  any  other  person 
or  persons  by  their  or  either  of  their  order  or  use.  Let  what  on  taking 
the  said  account  shall  appear  to  be  due  from  the  said  Defts  be  answered 
by  them  personally ;  and  what  shall  appear  due  from  the  estate  of  the 
said  B.  deceased  be  answered  by  the  said  Defts  C.  and  D.  as  such 
executors  (they  having  admitted  assets  of  the  said  B.  for  that  purpose) 
[or,  if  assets  not  admitted :  in  a  course  of  administration.  And  in  case 
the  said  Defts  shall  not  admit  assets  of  the  said  B.  for  that  purpose 
Let  an  account  be  taken  of  the  personal  estate  of  the  said  B.  come  to 
the  hands  of  the  said  Defts,  or  either  of  them,  or  to  the  hands  of  any 
other  persons  or  person,  by  or  for  the  order  or  use  of  the  Defts,  or 
either  of  them.] 
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Accounts  against  Executors  of  both  Executms. 

An  aooount  of  the  personal  estate  of  A.,  the  testator,  &c.,  come  to  the 
hands  of  B.  and  C,  the  executors  of  his  will,  or  to  the  hands  of  the 
Defts  D.  and  E.,  the  executors  of  the  will  of  the  said  B.  (who  survived 
the  said  C),  since  the  death  of  the  said  B.,  or  any  of  them,  or  of  any 
other  person  or  persons  by  their  or  any  of  their  order  or  use.  Let 
what  on  taking  the  said  account  shall  appear  to  be  due  from  the  Defts 
D.  and  E.  be  answered  by  them  personally,  and  what  shall  appear  to 
be  due  from  the  estate  of  the  said  G.  be  answered  by  the  Defts  E.  and 
G.,  the  executors  of  his  will  (they  having  admitted  assets  for  that  pur- 
pose) [or,  if  assets  not  admitted  :  out  of  his  assets  in  a  course  of  adminis- 
tration. And  in  case  the  Defts  F.  and  G.  shall  not  admit  assets  of  the 
said  C.  for  that  purpose.  Let  an  account  be  taken  of  the  personal  estate 
of  the  said  C.  come  to  the  hands  of  the  Defts  F.  and  G.,  or  either  of 
them,  or  to  the  hands  of  any  other  person  or  persons  by  their  or  either 
of  their  order  or  use.]  Let  what  on  taking  the  said  account  of  the 
personal  estate  of  the  testator  A.  shall  appear  to  be  due  from  the  estate 
of  the  said  B.  be  answered  by  the  Defts  D.  and  E  ,  they  having  admitted, 
&c.  [If  assets  not  admitted :  out  of  his  assets  in  a  course  of  administra- 
tion. And  in  case  the  Defts  D.  and  E.  shall  not  admit  assets  of  the 
said  B.  for  that  purpose,  Let  an  account  be  taken  of  the  personal  estate 
of  the  said  B.  come  to  the  hands  of  the  said  Defts  D.  and  E.,  or  either 
of  them,  or  to  the  hands  of  any  other  person  or  persons  by  or  for  the 
order  or  use  of  the  Defts  or  either  of  them. 

Accounts  against  Administratrix  of  deceased  Executor  and  Administratrix 
de  bonis  nan  of  Testator. 

Ajf  account  of  the  personal  estate  of  E.  P.,  the  testator,  come  to  the 
hands  of  J.  J.,  deceased,  the  executor  of  the  testator  and  of  the  Pit  [or 
Deft]  M.  P.  the  administratrix  de  bonis  non  of  the  said  testator,  or  to 
the  hands  of  any  other  person  or  persons,  &c.  Let  what  on  taking 
the  said  account  shall  appear  to  have  come  to  the  hands  of  the  said 
Pit  [or  Deft]  be  answered  by  him  personally,  and  what  shall  appear  to 
have  come  to  the  hands  of  the  said  J.  J.  deceased  be  answered  by  the 
Deft  E.  J.  his  administratrix  out  of  his  assets  in  a  course  of  adminis- 
tration. And  in  case  the  said  Deft  shall  not  admit  assets  of  the  said 
J.  J.  sufficient  for  that  purpose,  an  account  of  the  personal  estate  of 
the  said  J.  J.  received  by  the  said  Deft  or  by  any  other  person  or 
persons,  &c. 

Administration  of  Estate  of  Married  Woman  appointed  under  a  Power. 
An  account  of  the  property  appointed  or  bequeathed  by  the  will  of 
A.  B.  the  testatrix,  &c.,  come  to  the  hands  of  the  Defts,  the  executors 
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of  her  will  or  either  of  them,  or  to  the  hands  of  any  other  person  or 
persons,  &c.  2.  An  inquiry  what  part  of  the  property  which  was 
appointed  by  and  passed  by  the  said  will  is  outstanding,  &c.  3.  An 
account  of  the  debts,  if  any,  of  the  testatrix  payable  out  of  lier  separate 
estate,  and  of  her  funeral  and  testamentary  expenses,  &c,  4.  An  account 
of  the  legacies  given  by  her  said  will,  and  what  is  due  in  respect  of 
each  of  such  legacies,  and  to  whom. — Adjourn  further  consideration. — 
Liberty  to  apply  :   TatJiam  v.  Drummond  (V.-C.  W.),  Dec.  12,  1863. 

Administration  order — Partnership. 

Let  the  following  accounts  and  inquiry  be  taken  and  made  : — 
1.  An  account  of  the  personal  estate  not  specifically  bequeathed  of 
H.  D.,.  deceased,  the  testator,  come  to  the  hands  of  the  Defts,  the  execu- 
tors of  his  will  or  of  any  of  them,  or  to  the  hands,  &o.  2.  An  account 
of  the  testator's  separate  debts.  3.  An  account  of  the  debts  due  from 
the  testator's  firm  of  A.  D.  &  Co.,  either  alone  or  jointly  with  any 
persons  or  person  for  which  the  testator  is  liable.  4,  6,  6.  Accounts 
of  the  testator's  funeral  expenses,  legacies  and  annuities,  and  inquiry 
as  to  outstanding  personalty.  Let  the  testator's  personal  estate  not 
specifically  bequeathed  be  applied,  &c. — Usual  inquiries  as  to  real 
estate  and  sale  of  real  estate. — Adjourn  further  consideration. — Liberty 
to  apply :  Greenshields  v.  Ohell  (V.-C.  M.),  July  14,  1876. 

Special  Inquiries. 

Pure  and  Impire  Personalty. 

Let  an  inquiry  be  made  what  part  of  the  testator's  personal  estate 
consists  of  pure  personalty,  and  what  part  of  personalty  savouring  of 
reality. 

Heir-at-Law. 

Let  an  inquiry  be  made  who  was  the  heir-at-law  of  B,,  the  testator 
\or,  intestate]  at  the  time  of  his  death,  and  whether  such  heir  is  living 
or  dead,  and  if  dead  who  by  devise,  descent,  or  otherwise  is  entitled 
to  such  real  estate,  if  any,  of  the  testator,  as  descended  to  such 
heir-at-law. 

As  to  customary  heir:  An  inquiry  who  was  the  heir-at-law  of  B.,  the 
testator  [or,  intestate],  &c.,  according  to  the  customs  of  the  manors 
whereof  her  copyhold  estates  are  respectively  holden,  living  at  the 
time  of  her  death,  and  whether,  &c.  [see  preceding  form]. 

Sale  Moneys. 

An  inquiry  whether  any  parts  of  the  testator's  real  estate  have  been 
sold,  and  if  so,  by  whom,  and  what  sums  of  money,  and  how  the  same 
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have  been  applied.  And  if  it  shall  appear  that  any  part  of  the  said 
purchase-money  has  heen  received  by  the  Defts,  or  any  of  them,  or  by 
any  person  or  persons  by  or  for  the  order  or  use  of  the  Defts,  or  any  or 
either  of  them,  an  account  of  the  proceeds  of  such  sale  received  by  the 
Defts,  or  any  of  them,  or  by  any  other  person  or  persons,  &c. 

Contracts  hy  Testator. 

An  inquiry  whether  the  testator  at  the  time  of  his  death  was  under 
any  and  what  contracts  for  sale  of  any  part  of  the  testator's  estate, 
and  for  what  sums  of  money,  and  [if  for  purchase]  whether  the  personal 
estate  of  the  testator  is  under  any  and  what  liability  in  respect  of 
contracts  made  by  the  testator. 

Contracts  hy  Trustees  or  Executors. 

An  inquiry  whether  the  Defts  have  entered  into  any  and  what  con- 
tracts for  the  sale  of  the  testator's  estates,  or  any  and  what  part  thereof; 
and  if  so,  for  what  sum  or  sums  of  money,  if  infants  or  married  women 
are  parties,  add :  and  whether  it  will  be  fit  and  proper,  and  for  the 
benefit  of  the  said  infants  [or  married  women],  that  the  same  should  be 
carried  into  effect,  and  with  any  and  what  modifications. 

Contracts — Purchases  hy  Testator. 

An  inquiry  whether  the  testator  was  at  the  time  of  his  death  under 
any  and  what  contract  for  the  purchase  of  any  and  what  estate ;  and 
if  so,  -whether  the  testator  paid  any  and  what  part  of  the  purchase- 
money  for  the  same,  and  whether  the  testator  accepted  the  title  thereto. 
And  in  case  it  shall  appear  that  the  testator  had  not  accepted  the  title 
to  the  said  estate  at  the  time  of  his  death,  an  inquiry  whether  a  good 
title  has  been  or  could  be  made  to  the  said  estate.  And  in  case  the 
testator  has  accepted  the  title  to  the  said  estate,  or  that  a  good  title 
has  been  or  can  be  made  thereto,  Let  an  inquiry  he  made  whether  the 
Defts  have  completed  the  said  contract,  and  paid  any  and  what  part 
of  the  purchase-money  for  the  same.  And  if  it  shall  appear  that  the 
Defts  have  completed  the  said  contract.  Let  an  account  be  taken  of  the 
rents  and  profits  of  the  estate  comprised  in  the  said  contract  received 
by  the  Deft.    Harding  v.  Harding  (V.-C.  B.),  July  30,  1870. 

Contracts  hy  Testator's  Executors — Testator's  Moneys — Incumbrances. 

An  inquiry  whether  the  piece  of  land  at  — ,  in  the  pleadings  men- 
tioned, was  purchased  either  wholly  or  in  part,  and  if  in  part  only 
then  to  what  extent,  out  of  the  testator's  estate.  And  if  it  shall  appear 
that  a  part  only  of  the  purchase-money  was  provided  out  of  the 
testator's  estate,  then  by  whom  the  rest  was  provided,  and  to  whom 
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and  in  what  shares  and  proportions  the  said  piece  of  land  and  the 
buildings  thereon  now  belong.  An  inquiryi  whether  the  dwelling- 
house  and  buildings  which  have  been  erected  on  the  said  piece  of  land 
since  its  purchase  were  erected  wholly  or  in  part,  and  if  in  part  then 
to  what  extent,  out  of  moneys  belonging  to  the  testator's  estate,  and 
what,  if  any,  charges  or  liens  are  now  existing,  and  in  whose  favour, 
upon  the  said  piece  of  land  and  the  dwelling-house  and  buildings  there- 
on in  respect  of  the  moneys  expended  in  the  erection  of  such  dwelling- 
house  and  buildings,  and  what  is  due  and  to  whom  in  respect  of  the 
same.  An  inquiry  whether  any  and  what  incumbrances  other  than 
the  said  charges  or  liens  are  now  subsisting  on  the  said  piece  of  land 
and  the  messuage  and  buildings  thereon,  and  by  whom  and  under 
what  circumstances  these  mortgages  and  incumbrances  were  respec- 
tively created,  and  what  is  due  and  to  whom  in  respect  of  the  same 
respectively,  and  by  whom  what  is  so  due  ought  ultimately  to  be  paid. 
And  if  it  shall  appear  that  the  said  piece  of  land  and  the  dwelling- 
house  and  buildings  thereon  belong  wholly  or  in  part  to  the  testator's 
estate,  It  is  ordered  that  an  inquiry  be  made  what  occupation  rent 
ought  to  be  charged  against  the  Defts  Skoyles  and  wife  (the  executors), 
or  either  and  which  of  them,  in  respect  of  the  occupation  thereof 
by  them  or  either  of  them.  Spilling  v.  Skoyles  (V.-C.  B.),  March  22, 
1872. 


Contract  for  Purchase  hy   Testator — Purchase-money  to  be  paid    out   of 
Personalty — Declaration  as  to  Sealty. 

Declare  that  the  Pit,  as  the  heir-at-law  of  J.  M.,  the  intestate,  is 
entitled  to  have  the  balance  of  the  purchase-money  for  the  freehold 
hereditaments  situate,  &c.,  agreed  to  be  purchased  by  J.  M.,  the  intes- 
tate in  the  pleadings  named,  as  in  the  chief  clerk's  certificate  mentioned 
(but  which  purchase  had  not  been  completed  at  the  time  of  the  death 
of  the  said  intestate),  with  interest,  &o.,  on  such  balance  paid  and 
satisfied  out  of  the  intestate's  personal  estate,  and  order  and  decree  the 
same  accordingly.  Declare  that  such  balance  is  not  in  regard  to  the 
vendor's  lien  in  equity  for  the  same  a  sum  of  money  with  the  payment 
of  which  the  said  hereditaments  are  charged  by  way  of  mortgage,  and 
to  which  such  hereditaments  are  primarily  liable  within  the  intent 
and  meaning  of  the  statute  17  &  18  Yict.  c.  113,  intituled  "An  Act 
to  amend  theLaw  relating  to  the  Administration  of  Deceased  Persons," 
or  the  statute  30  &  31  Vict.  c.  69,  intituled  "  An  Act  "to  explain  the 
Operation  of  an  Act  passed  in  the  17  &  18  Vict.  c.  113,  intituled,"&c. 
Let  the  said  purchase  be  completed,  with  the  approbation  of  the  judge. 
And  Let  the  said  balance,  and  the  costs  and  expenses  of  the  conveyance 
of  the  said  hereditaments  to  the  Pit  (such  costs  and  expenses  to  be 
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taxed  by  the  taxing  master),  be  paid  by  tbe  receiver  appointed  in  this 
cause  out  of  the  outstanding  personal  estate  of  the  intestate.  Harding 
V.  Harding  (V.  C.  B.),  March  22,  1872. 

Inquiry  as  to  Exchanges. 

An  inquiry  whether  it  is  fit  and  proper,  and  for  the  benefit  of  the 
persons  beneficially  interested  in  the  real  estate  of  the  testator,  that 
the  exchanges  of  land  respectively  referred  to  in  paragraph  six  of  the 
Pit's  statement  of  claims  should  be  carried  into  efiect,  and  whether 
any  other  exchanges  of  any  and  what  parts  of  the  real  estate  belong- 
ing to  the  testator  for  any  other  real  estate  should  be  efiected :  Cole 
V.  Brown  (V.-C.  B.),  March  24,  1876. 

Mortgages — Inquiry  as  to. 

An  inquiry  whether  there  were  any  and  what  mortgages,  charges, 
or  incumbrances  subsisting  upon  the  property  of  the. testator  at  the 
time  of  his  death,  and  if  so,  whether  any  of  them  have  since  been 
discharged  or  paid  off',  either  wholly  or  in  part,  out  of  ihe  testator's 
estate,  and  whether  any  and  what  mortgages,  charges,  or  incumbrances 
have  been  effiected  by  the  Defts,  the  trustees,  upon  the  said  testator's 
estate  since  the  death  of  the  said  testator. 

Occupation  Bent. 

An  inquiry  whether  —  has  since  the  death  of  the  testator  been  in 
the  occupation  of  any  part  of  the  said  freehold  and  copyhold  estates, 
and  if  so.  Let  an  annual  value  be  set  thereon  by  way  of  rent  during 
the  time  the  Deft  was  in  the  occupation  thereof,  and  Let  him  be 
charged  therewith. 

Dower — Inquiry — Sale. 

An  inquiry  whether  the  Deft  A.,  the  widow  of  the  testator  B.,  is 
entitled  to  dower  or  freebench  out  of  any  and  what  part  of  the  tes- 
tator's real  estate.  Let  the  sale  hereinbefore  directed  be  subject  to 
such  dower,  if  any,  unless  the  said  A.  shall  come  in  and  consent  to 
have  a  value  set  thereon.  And  in  such  case  Let  a  value  be  set 
thereon  accordingly,  and  the  said  sale  be  free  from  such  dower.  Let 
the  amount  of  the  value  of  the  said  dower  be  paid  to  the  Deft  out  of 
the  money  to  arise  by  such  sale.  And  in  the  meantime  Let  the  same 
be  paid  into  Court  to  the  credit,  &c.  Chtibb  v.  Witt  (L.  JJ.  for  V.-C.  W.) 
March  8,  1873. 

Bower — Inquiry — Receiver. 

An  inquiry  whether  the  Deft  A.  is  entitled  to  dower  or  freebench 
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out  of  any  and  what  part  of  the  testator's  real  estate.  And  if  it  shall 
appear  that  the  said  A.  is  so  entitled,  Let  the  lands  out  of  which  she 
is  dowable  be  distinguished  from  the  other  lands.  Let  an  allowance 
be  made  to  the  said  Deft  for  or  in  respect  of  such  dower  or  freebench 
(if  any)  as  she  may  be  entitled  thereto.  Let  the  receiver  out  of  the 
rents  and  profits  of  the  lands  in  respect  of  which  the  Deft  A.  is 
entitled  to  dower  pay  what  shall  be  certified  to  be  due  to  her.  Sard- 
ing  V.  Harding  (V.-G.  B.),  July  30,  1870. 

Dower — Government  Annuity. 

The  Deft  E.,  the  widow  of — ,  deceased,  the  intestate  in  the  plead- 
ings named,  being  entitled  to  dower  out  of  his  real  estate,  and  having 
consented  to  the  sale  of  such  real  estate  discharged  from  her  dower, 
Let  the  Pit  enter  into  a  contract  with  the  Commissioners  for  the 
Seduction  of  the  National  Debt  for  the  purchase  of  a  government 
annuity  of  £ — ,  or  as  near  to  that  sum  as  such  contract  can  be  entered 
into,  in  the  name  and  on  the  life  of —  by  a  transfer  of  Bank  3  per 
Cent.  Annuities  to  the  said  Commissioners. — Consequential  directions. 
See  post,  p.  271. 

Election. 
Settlement  and  Will 

Declare  that  —  are  bound  to  elect  between  the  provisions  made  by 
the  settlement,  dated,  &c.,  and  those  of  the  will  of  the  trustees,  B. 

If  infants  :  Let  an  inquiry  be  made  whether  it  will  be  for  the  benefit 
of  the  infants  — ,  to  take  under  the  settlement,  dated,  &c.,  or  under 
the  will  of  the  testator  B. 

Domicile. 

Common  Inquiry. 

Let  an  inquiry  be  made  where  T.  C.  died,  and  whether  or  not  in- 
testate, and  where  he  was  domiciled  at  the  time  of  his  decease,  and 
who,  according  to  the  law  of  such  domicile,  was  at  his  decease  entitled 
to  his  personal  estate.     Garter  v.  Carter  (M.  E.),  April  21,  1860. 

Domicile — Special  Inquiries. 

Ljbt  the  following  inquiries  and  accounts  be  made  and  taken  ;— 
1.  An  inquiry  where  R.  E.,  the  testator,  &c.,  was  domiciled  at  the 
time  of  making  his  will,  and  from  thence  to  and  at  the  time  of  his 
decease.     And  in  the  event  of  its  being  ascertained  that  the  said  tes- 
tator's domicile  was  other  than  Anglo-Indian  or  English  :  2.  An  in- 
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quiry  whether,  according  to  the  law  of  the  country  of  the  testator's 
domicile  at  the  time  of  his  death,  the  bequests  and  directions  contained 
in  the  said  testator's  will  and  codicil  are  wholly  or  to  any  and  what 
extent  valid,  and  what  is  the  legal  eifect  thereof.  And  in  case  of  the 
testator  having,  according  to  such  last-mentioned  law,  died  to  any 
extent  intestate,  who  are  the  persons  according  to  such  law  entitled 
to  the  personal  estate  of  which  he  may  have  died  intestate.  3.  An  in- 
quiry who  were  the  next  of  kin  of  the  testator  living  at  the  time  of 
his  decease  according  to  the  laws  of  England,  Scotland,  and  Jersey, 
respectively,  and  whether  any  of  them  have  since  died,  and  if  so,  who 
is  or  are  their  legal  personal  representatives. — Usual  accounts  of 
personalty  and  inquiries  as  to  real  estate. — Further  consideration 
adjourned. — Liberty  to  apply.  Haldane  v.  Eckford  (V.-C.  W.),  July  8, 
18tJ5. 

Similar  Order — Properties  to  he  Distinguished — Inquiry  as  to  GhariUj. 

1.  An  inquiry  what  was  the  domicile  of  the  testator  at  the  time  of 
making  his  will,  and  thenoeforwaid  to  the  time  of  his  death,  and  at  the 
time  of  his  death  respectively.  2.  An  inquiry  whether  the  testator's 
domicile  was  other  than  English  at  the  time  of  his  death,  and  whether, 
according  to  the  law  of  the  country  of  the  testator's  domicile  at  the 
time  of  his  death,  the  bequests  and  directions  contained  in  the  said  testa- 
tor's will  are  wholly  or  to  any  and  what  extent  valid,  and  what  is  the 
legal  effect  thereof;  and  in  case  of  the  testator  having,  according  to  such 
last-mentioned  laws,  died  to  any  extent  intestate,  who  are  the  persons 
according  to  such  law  entitled  to  the  personal  estate  of  which  he  may 
have  died  intestate.  3.  An  inquiry  what  property  the  testator  was 
possessed  of  or  entitled  to  at  the  time  of  his  death,  distinguishing 
immoveable  from  moveable,  and  that  situate  in  England  from  that 
elsewhere,  and  of  what  particulars  such  property  now  consist.  4.  An 
inquiry  whether  it  will  be  fit  and  proper  that  any  and  what  proceed- 
ings should  be  taken,  and  by  whom,  for  the  purpose  of  realising  and 
getting  in  all  or  any  part  of  the  testator's  property,  whether  situate  in 
England  or  elsewhere.  6.  An  inquiry  what  is  the  charity  referred  to 
in  the  testator's  will  as  — ,  and  what  part,  if  any,  of  the  testator's  estate 
is  not  properly  applicable  for  charitable  purposes  according  to  the  law 
of  the  testator's  domicile  at  the  time  of  his  death. — Adjourn  further 
consideration. — Liberty  to  apply.  Martins  y.  Jeheus  (V.-C.  H.),  July  8, 
1876. 

Domicile — Declaration — Special  Inquiries. 

Declare  that  the  domicile  of  W.  E.,  the  testator,  &c.,  on  the  18th 
June,  1862,  the  date  of  the  birth  of  the  Deft  W.  C.  D,,  and  on  the 
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13th  August,  1863,  the  date  of  the  testator's  marriage  with  the  Pit 
E.  D.,  and  thenceforth  to  the  time  of  his  death,  was  in  Scotlaad.  De- 
clare that  E.  D.,  the  Pit  in  the  first-mentioned  suit,  the  widow  of  the 
testator,  is  entitled  to  elect  between  her  rights  in  his  estate  as 
the  widow  of  a  domiciled  Scotchman  and  those  under  the  testator's 
English  will. 

Let  the  following  accounts  and  inquiries  he  taken  and  made  : — 
Usual  accounts  of  personal  estate.— And  the  said  testator's  personal 
estate,  not  specifically  bequeathed,  is  to  be  applied  in  payment  of  his 
debts  and  funeral  expenses.  6.  An  inquiry  whether  the  testator 
has  had  any  and  what  children,  and  when  they  were  respectively 
born,  and  whether  any  and  which  of  them  have  died,  and  when,  and, 
if  any  of  them  have  died,  who  are  their  respective  legal  personal  re- 
presentatives. 7.  An  inquiry  who  was  the  heir-at-law  of  the  testa- 
tor according  to  the  law  of  Scotland  and  the  law  of  England  respec- 
tively at  the  time  of  his  death  [and  whether  such  heir  is  living  or 
dead,  and  if  dead  who  by  devise,  descent,  or  otherwise  is  entitled  to 
such  real  estate,  if  any,  of  the  testator,  as  descended  to  such  heir-at- 
law].  8.  An  inquiry  whether  the  Pit  E.  D.  has  expended  any  and 
what  sums  for  the  past  maintenance  of  any  and  which  of  the  testator's 
children,  and  whether  any  and  what  allowance  ought  to  be  made  to 
her  in  respect  of  such  expenditure,  and  what  is  a  proper  sum  to  be 
allowed  for  the  maintenance  and  education  of  such  children  during 
their  minorities.  9.  An  inquiry  what  the  testator's  heritable  pro- 
perty in  Scotland  consisted  of  at  the  time  of  his  death,  and  whether 
the  testator  died  intestate  as  to  any  and  what  parts  thereof,  and,  if  he 
died  intestate,  on  whom  the  same  devolved,  and  whether  the  same  was 
or  was  not  subject  to  any  and  what  claim  on  behalf  of  the  testator's 
widow  to  terce,  and  what  are  the  respective  rights  and  liabilities  of 
the  person  or  persons  on  whom  the  same  devolved  and  of  the  testator's 
widow  respectively,  both  as  against  the  persons  claiming  under  the 
testator's  will,  and  as  against  such  of  the  testator's  children  as  are 
entitled  to  legitim,  and  what  were  the  respective  values  of  such  pro- 
perty, or  of  such  parts  thereof  as  are  undispdsed  of  by  the  testator. 
10.  An  inquiry  what  real  estate  and  what  leasehold  estate  the  testa- 
tor was  seised  of  or  entitled  to  in  England  at  the  time  Of  his  death, 
and  what  were  the  respective  values  thereof.  11.  An  inquiry  what 
part  of  the  testator's  property  was  specifically  bequeathed,  and  who  iS 
in  possessioti  of  the  same,  and  what  was  the  value  thereof.  12.  An 
inquiry  what  at  the  time  of  the  testator's  death  was  the  value  of  his 
moveable  estate  in  England  or  elsewhere  other  than  his  specifically 
bequeathed  estate.  13.  An  inquiry  what  is  the  nature  and  extent  of 
the  right  (if  any)  of  the  testator's  widow  according  to  the  law  of 
Scotland  in  respect  of  her  jus  relicta.     14.  An  inquiry  whether  the 
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children  of  the  testator  are  entitled,  according  to  the  law  of  Scotland, 
both  to  the  benefits  given  to  them  by  the  will  and  also  to  their  legitim, 
and  what  is  the  nature  and  extent  of  the  right  to  legitim  (if  any)  of 
such  children.  And  in  case  they  are  not  so  entitled,  whether  it  will 
be  for  the  benefit  of  such  of  the  said  children  as  are  infants  to  appro- 
bate or  reprobate  the  provisions  of  the  said  will. — Directions  for 
transfer  of  sum  of  stock  into  Court  by  the  executor. — Further  con- 
sideration adjourned. — Liberty  to  apply.  Douglas  v.  Douglas  (V.-C.  W.), 
July  17,  1871. 

Common  Directions. 
Transfer  and  Payment  into  Court. 
Let  — :  on  or  before  the  —  day  of  —  transfer  the  £ —  Consolidated 
£3  per  cent.  Annuities  [or,  Eeduced  £3  per  Cent.  Annuities,  or,  New 
£3  per  Cent.  Annuities]  standing  in  the  names  of,  &c.,  into  Court  to 
the  credit  of  this  cause  A.  v.  B.  1875,  A.  100,  and  receive  any  dividends 
on  the  said  annuities  now  due  or  to  become  payable  to  him  before  or 
after  such  transfer,  and  within  —  days  after  such  receipt  pay  such 
dividends  into  Court  to  the  same  credit.  If  ordered  :  Let  such  divi- 
dends when  so  paid  in,  and  the  dividends  as  they  accrue  on  such 
annuities,  and  all  accumulations  thereon,  be  invested  in  like  annuities. 

Deposit  in  Court  of  Exchequer  Bills, 

Let  —  on  or  before  the  —  day  of  —  deposit  in  Court  to  the  credit 
of  this  cause,  A.  v.  B.  1875,  A.  lOO,  the  following  Exchequer  bills, 
admitted,  &c.,  and  amounting  in  the  whole  to  £ — -,  that  is  to  say, 
No.  100  for  £500,  dated,  &c.,  and  No.  90  for  £100,  dated,  &o.,  or  any 
other  bills  for  which  the  same  may  be  exchanged. 

Deposit  in  Court  of  Securities  passing  hy  delivery,  other  than 
Exchequer  Bills. 

Let  —  on  or  before  the  —  day  of  —  deposit  in  Court  to  the  credit 
of  this  cause,  A.  v.  B.,  &c.,  the  following  securities,  that  is  to  say, 

,  &c.,  amounting  together  to  £ —  [or,  the  securities  mentioned 

in  the  schedule  hereto,  amounting  together  to  £ — ],  If  ordered :  Let 
any  principal  money  to  be  received  in  respect  of  any  such  securi- 
ties be  invested  in,  &o.  [or,  be  placed  on  deposit,  &c.].  Let  the  divi- 
dends as  they  accrue,  &c.,  be  paid,  &c.  [or,  be  invested,  &o.J. 

Deposit  in  Court  of  Securities  passing  hy  Deed, 

Let  —  deposit  in  Court  to  the  credit,  &c.,  the  two  shares  of  the  — 
Company,  amounting  together  to  £ — ,  and  execute  and  procure  to 
be  executed  a  transfer  of  such  securities  to  the  account  of  the  Pay- 
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master-General  for  the  time  being  of  the  Chancery  Division  of  the 
High  Court  of  Justice  [or,  the  securities  mentioned  in  the  schedule 
hereto,  amounting  together  to  £ — ].  Let  any  principal  money  to  be 
received  in  respect  of  any  such  securities  be  invested,  &c.  [or,  placed 
on  deposit,  &o.],  and  the  dividends,  &o.,  paid,  &c. 

Deposit  in  Court  of  Plate  or  Jewels,  and  those  Securities  which,  must  he 
deposited  in  a  Box. 

Let  the  Deft  B.  on  or  before  the  —  day  of  —  deposit  in  a  box  in 
the  presence  of  the  solicitors  for,  &c.,  the  several  articles  of  plate 
[or,  jewelry,  or,  the  certificates  and  other  documents  of  title  of  the 
—  shares  in  the  —  Company  set  forth  in  the  schedule  hereto].  And 
such  box  is  to  be  indorsed  "  In  Chancery,  A.  v.  B.,  &c.,  "  Plate ''  [or, 
"jewelry,"  or,  "  securities"].  Let  the  said  Deft  B.,  within  the  time 
aforesaid,  deposit  such  box  in  Court  to  the  credit  of  this  cause,  A.  v.  B., 
&G.  If  required  add :  Let  such  box  on  the  —  day  of  —  and  the  — 
day  of  — ,  and  the  same  days  in  each  succeeding  year,  or  within  fifteen 
days  next  after  any  of  the  dates  aforesaid,  be  delivered  out  to  the 
Deft  B.  for  the  purpose  of  receiving  the  dividends  on  such  securities. 
Let  the  deft  B.,  in  the  presence  of  the  solicitors 'for  the  Pit,  and  within 
the  precincts  of  the  bank,  replace  the  said  securities  in  such  box  after 
detaching,  in  the  presence  of  the  solicitor  for  the  Pit,  the  coupons 
then  due.  Let  the  Deft  B.,  in  the  presence  of  the  solicitor  for  the 
Pit,  and  on  the  same  days  as  those  on  which  the  said  box  shall  be 
delivered  out  as  aforesaid,  re-deposit  such  box  in  Court  to  the  same 
credit.  Let  the  Deft  B.  receive  such  dividends,  and  on  or  before 
the  —  day  of  — ,  and  the  —  day  of  — ,  and  the  —  same  days  in 
each  succeeding  year,  pay  such  dividends  into  Court  to  the  same 
credit. 

Bond  deposited,  paid  off — Delivery  out. 

Let  the  applicant  the  Deft  E.  C.  be  at  liberty  to  remove  from  the 
box  indorsed  "In  Chancery,  Cassavetti  v.  Gassavetti,  1869,  C.  113, 
Indian  and  Foreign  Investments,''  and  deposited  in  Court  to  the  credit 
of  this  cause,  Cassavetti  v.  Cassavetti,  1869,  0.  No.  113,  the  bond  num- 
bered B.  1868,  being  one  of  the  bonds  for  £500  cash  of  the  Turkish 
six  per  Cent.  Loan,  1854,  being  item  7  in  the  schedule  to  the  order 
made  in  this  cause,  and  dated  the  23rd  July,  1869,  which  is  to  be 
paid  off.  Let  the  said  Deft  E.  C.  be  at  liberty  to  pay  the  proceeds  of 
the  said  bond,  when  received,  into  Court  to  the  credit  of  the  said 
cause,  to  an  account  to  be  intituled  "  The  acconnt,"  &o.  (the  amount  of 
such  proceeds  to  be  verified  by  affidavit). — Directions  for  investment 
and  payment  of  income.  Cassavetti  v.  Cassavetti  (V.-C.  B.),  Jan.  22, 
1876._ 
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The  following  securities  may  be  biwight  into  Court  under  sects.  3,  6,  and  10  of 
tke  Chancery  Funds  Act,  1872,  viz. :  1.  Those  passing  by  delivery,  as  Exchequer 
bills.  2.  Those  transferable  in  books,  as  Consols,  Reduced  and  New  £3  per  Cent. 
Annuities.     3.  Those  transferable  by  registered  deed. 

The  order  as  regards  securities  comprised  under  class  1  would  be  to  "  deposit " 
and  under  classes  2  and  3  would  be  to  "  transfer." 

Securities  consisting  of  bonds  or  debentures  which  require  a  transfer  to  com- 
plete the  title  may  in  soijie  cases  be  deposited  without  a  box,  but,  generally, 
securities  not  comprised  in  any  of  the  classes  enumerated  above,  including  secu- 
rities passing  by  indorsement,  must  be  placed  in  a  box,  and  the  box  deposited  in 
Court. 

Transfer  and  Payment  into  Court. 

"  Money  and  securities  may  be  paid  or  transferred  into  or  deposited  in  Court,  and 
be  placed  in  the  books  at  the  Chancery  Pay  Office  to  the  credit  of  a  cause  or 
matter,  on  a  direction  to  be  obtained  irom  the  Chancery  paymaster,  upon  the 
written  request  of  the  person  desirous  of  so  paying,  transferring,  or  depositing,  or 
of  his  solicitor,  without  an  order  ;  but  no  such  payment,  transfer,  or  deposit  shall 
be  so  made  to  a  separate  account  in  a  cause  (except  to  a  security  for  costs 
account)  unless  such  separate  account  have  been  directed  to  be  opened  by  an 
order,  and  such  request  shall  be  filed  in  the  Report  Office.  This  rule  shall  not 
apply  to  money  or  securities  directed  by  an  order  to  be  paid,  or  transferred  into, 
or  deposited  in.  Court,  nor 'shall  it  apply  to  money  or  securities  payable  or  trans- 
ferable into  Court,  in  pursuance  of  an  Act  of  Parliament  or  a  General  Order  of  the 
Court,  by  which  some  particular  authority  is  required  to  enable  the  payment, 
transfer,  or  deposit  to  be  made" :  Chancery  Funds  Rules,  1874,  rule  25. 

"  A  person  directed  by  an  order  to  make  a  payment,  or  transfer  into,  or  deposit  in 
Court  shall  be  at  liberty  to  make  the  same  without  further  order,  notwithstanding 
the  order  may  not  have  been  served,  or  the  time  thereby  limited  for  making  such 
payment,  transfer,  or  deposit  may  have  expired  :  and  if  any  further  sum  of  money 
has  by  reason  of  such  default,  become  payable  by  such  person  for  interest,  or  in 
respect  of  dividends,  he  shall  be  at  liberty  to  pay  into  Court  such  further  sum 
upon  a  request  as  provided  by  rule  25 ;  provided  that  any  such  subsequent  pay- 
ment, transfer,  or  deposit  shall  not  affect  or  prejudice  any  liability,  process,  or 
other  consequences  which  such  person  may  have  become  subject  to  by  reason  of 
his  default  in  making  the  same  within  the  time  so  limited  "  :  Chancery  Funds 
Rules,  1874,  rule  27. 

"  The  time  for  making  any  such  payment,  transfer,  or  deposit  may  be  also,  if 
necessary,  extended  by  a  supplemental  order  referring  to  the  former  order,  but  with- 
out repeating  the  directions  for  such  payment,  transfer,  or  deposit.  Such  supple- 
mental order  may  be  made  on  an  application  to  the  judge  at  chambers"  :  Ibid. 


Orders  on  Purthbr  Consideration. 

Payment  of  Costs,  Debts,  and  Legacies — Carryings  over — Government 
Annuity — Debts  under  £10. 

Tax  the  costs  of  the  Pits  and  Defts  of  this  action,  the  costs  of 
the  Deft  B.,  the  executor  [or,  administrator],  to  he  taxed  as  between 
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solicitor  and  client,  and  including  in  the  crets  of  the  said  Deft  any 
costs,  charges,  and  expenses  properly  incurred  by  him  relating  to  the 
administration  of  the  testator's  [orj  intestate's]  estate  [or,  the  execution 
of  the  trusts  of  his  will]. 

Let  subsequent  interest  be  computed  upon  the  debts  of  the  testator 
[or,  intestate]  mentioned  in  the  —  schedule  to  the  chief  clerk's 
certificate  dated,  &c.,  at  such  rate  of  interest  as  the  same  respec- 
tively carry.  Let  the  amount  of  such  subsequent  interest  from  the 
date  of  the  said  certificate,  and  the  amount  due  to  the  several 
creditors  therein  named  for  principal  and  interest  in  respect  of  their 
debts,  and  the  total  amount  thereof,  be  certified.  Let  so  much  of  the 
£ —  Consolidated  [or,  Eeduc'ed,  or.  New]  £3  per  Cent.  Annuities  in 
Court  to  the  credit  of  this  cause,  A.  v.  B.,  &c.,  [as  with  the  £ —  cash 
and  £ —  money  on  deposit  to  the  like  credit,  and  any  interest  to  be 
credited  in  respect  of  the  said  money  on  deposit]  will  raise  the  said 
costs,  when  taxed,  and  also  the  total  amount  of  the  said  debts  and 
interest,  be  sold,  and  out  of  the  money  to  arise  by  such  sale  [and  the 
said  cash,  money  on  deposit,  and  interest]  the  said  costs  be  paid  as 
follows,  &o.  And  thereout  also  Let  the  several  amounts  which  shall 
be  certified  to  be  due  to  the  several  creditors  named  in  the  schedule 
to  the  said  certificate  in  respect  of  their  debts  and  interest  be  paid 
to  them  respectively.  Let  subsequent  interest  be  computed  on  the 
several  legacies  mentioned  in  the  —  schedule  to  the  chief  clerk's  cer- 
tificate. Let  the  amount  of  such  subsequent  interest  and  the  total 
amounts  due  to  the  several  legatees  therein  named  for  principal  and 
jntei  et-t  in  respect  of  such  legacies  be  certified.  Let  the  residue  of 
the  said  Consolidated  [or,  Eeduced,  or,  New]  £3  per  Cent.  Annuities 
be  sold.  Let  out  of  the  money  to  arise  by  the  said  sale,  and  any 
dividends  to  accrue  on  such  residue  [If  duty  payable  :  the  amount  of 
the  duty  payable  in  respect  of  the  residuary  estate  of  —  the  testator 
(the  amount  to  be  officially  assessed  and  verified  by  affidavit)  be  trans- 
ferred upon  the  requisition  of  the  Commissioners  of  Inland  Eevenue 
to  the  account  of  public  moneys  of  the  Eeceiver-General  of  Inland 
Eevenue.  And  Let  out  of  the  said  moneys  and  dividends]  the  several 
amounts  certified  to  be  due  to  such  legatees  be  paid  tothem  respec- 
tively [except  as  hereinafter  mentioned]. 

[If  infant  legatee :  Let  the  amount  which  may  be  certified  to  be  due 
to  the  infant  A.  be  carried  over  to  the  credit  of,  &c.,  to  an  account  to 
be  intituled  "  The  account  of  the  infant  —  (subject  to  duty)."] — Invest 
and  accumulate. 

If  share  of  married  woman  to  he  carried  over :  Let  what  shall  be  cer- 
tified to  be  due  to  A.,  the  wife  of  B.,  be  carried  over  to  the  credit  of, 
&c.,  to  an  account  to  be  intituled  "  The  account  of  A.,  the  wife  of  B. 
(subject  to  duty)." — Invest  and  accumulate. 
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If  annuity  to  he  provided  out  of  stock:  Let  the  sum  of  £— ,  Conso- 
lidated £3  per  Cent.  Annuities,  part  of  £—  like  annuities  standing 
to  the  credit,  &o.,  be  carried  over  to  the  credit  of  the  same  cause  to  an 
account  to  be  intituled  "  The  account  of  the  annuitant  A.  (subject 
to  legacy  duty)."  Let  the  dividends  as  they  accrue  due  during  the 
life  of  the  said  A.  upon  the  said  Bank  Annuities  so  to  be  carried  over 
be  paid  to  the  said  A.  And  upon  the  death  of  the  said  A.  any  persons 
interested  in  the  said  Bank  Annuities  are  to  be  at  liberty  to  apply  as 
they  may  be  advised. 

If  annuity  to  he  provided  out  of  cash :  Let  so  much  of  £ —  cash  in 
Coiirt  on  the  credit,  &c.,  as  will  purchase  £ —  Consolidated  3  per  Cent. 
Annuities,  be  invested  in  Consolidated  £3  per  Cent.  Annuities  to  the 
credit,  &c.,  "  The  account  of  the  annuitant  A.  (subject  to  legacy  duty)." 
Let  the  dividends,  &c.  If  annuity  fund  deficient :  Let  out  of  the  dividends 
as  they  accrue  on  the  said  £ —  Consolidated  £3  per  Cent.  Annuities 
the  annuity  of  £ —  be  paid  to  the  said  —  during  her  life,  or  until 
further  order,  by  equal  half-yearly  payments  of  £ — ■  and  £ —  on  the 
—  day  of  — ,  and  —  day  of  —  in  every  year,  the  first  payment  to 
be  made  on  the  —  day  of  — .  And  in  case  such  dividends  shall  at 
any  time  be  insufficient.  Let  so  much  of  the  said  Annuities,  or  of 
the  residue  thereof  for  the  time  being  as  with  the  dividends  thereon 
will  raise  the  said  half-yearly  payments  of  £ — ,  be  from  time  to 
time  sold.  Let  out  of  the  money  to  arise  by  the  said  sales  and 
dividends  the  said  annuity  of  £ —  be  paid  as  hereinbefore  directed. 

If  Government  annuity  to  he  purchased  :  Let  —  enter  into  a  contract 
with  the  Commissioners  for  the  Eeduction  of  the  National  Debt  for  the 
purchase  of  a  Government  annuity  of  £ — ,  or  as  near  to  that  sum  as 
such  contract  can  be  entered  into,  in  the  name  and  on  the  life  of  — 
by  a  transfer  of  Consolidated  £ —  per  Cent.  Annuities  to  the  said 
Commissioners.  Let  so  much  of  the  £ —  Consolidated  £3  per  Cent. 
Annuities  on  the  credit,  &c.,  as  shall  be  the  amount  at  which  the  Pit 
shall  contract  for  the  purchase  of  such  life  annuity  (such  amount  to 
be  verified  by  affidavit)  be  transferred  to  the  Commissioners  for  the 
Eeduction  of  the  National  Debt  as  the  consideration  for  the  purchase 
of  such  life  annuity. 

Debts  under  £10:  And  in  case  any  of  the  sums  certified  to  be 
due  to  the  creditors  of  the  said  —  shall  not  amount  to  £10,  Let  the 
same  be  paid  to  M.  — ,  the  solicitor  of  the  Pit  [or,  Deft],  he  under- 
taking to  pay  the  same  to  the  parties  respectively  entitled  thereto. 

Directions  for  division  and  payment  of  ultimate  residue. — Liberty 
to  apply. 

Payments,  hy  Beference  to  Schedule,  of  ascertained  Dehts  and  Legacies,  &c. 

Let  out  of  the  moneys  to  arise  by  the  sale,  &c.  [or,  out  of  the  cash, 
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&C.J,  the  sums  mentioned  in  the  sixth  column  of  the  fiist  schedule 
hereto,  amounting  together  to  £ — ,  he  paid  to  the  persons  whose  names 
are  in  the  first  column  of  the  same  schedule  set  opposite  to  such  sums 
respectively.  [And  thereout  also  Let  the  sum  of  £ — ,  being  the  assessed 
amount  of  the  legacy  duty  payable  on,  &c.,  be  upon  the  requisition, 
&c.,  transferred,  &c.]  And  thereout  also  Let  the  sums  mentioned  in 
the  seventh  column  of  the  second  schedule  hereto,  amounting  together 
to  £ — ,  be  paid  to  the  persons  whose  names  are  in  the  first  column  of 
the  same  schedule  set  opposite  to  such  sums  respectively. 

Let  the  residue  of  the  said  moneys  [or,  cash],  and  any  dividends 
to  accrue,  &o.,  be  paid  to  the  several  persons  named  in  the  first 
column  of  the  third  schedule  hereto,  or  be  carried  over  to  the  credit 
of  this  cause,  &o.,  to  the  several  accounts  mentioned  in  the  second 
column  of  the  same  schedule,  in  the  proportions  in  the  third  column 
of  the  same  schedule  set  opposite  to  the  respective  names  of  such 
persons  or  the  respective  titles  of  such  accounts. 

Schedule  above  referred  to. 


FiKST  Schedule. 

1. 

iE^ames  of 
creditors. 

2. 
Principal  sums. 

3. 

Total  amounts 
certified. 

4. 
Rate  of  interest. 

5. 

Subsequent 
interest. 

6. 

Sums 
payable. 

Second  Schedule. 

1. 

Names  of 
legatees. 

2. 

Amount  of 
legacies. 

Amounts 

certified  to 

be  due. 

4. 

Subsequent 
Interest. 

6. 

Total  of 

principal  and 

interest. 

6. 

Legacy 
duty. 

1. 

Sums 
payable. 

Thied  Schedule. 

1. 

Names  of  transferees. 

2. 

Titles  of  accounts. 

The  sccount  of  A.,  an  infent. 

3. 

Proportionate  part  of  residue 
and  dividends. 

Division  of  Fund  in  Court  hy  Schedule  where  Different  Bates  of  Duty  are 

payable. 

DiEECTiONs  for  sale  of  fund  in  Court.    Let  the  money  to  arise  from 
such  sale  and  the  £ —  cash  in  Court  to  the  credit,  &c.,  be  divided 
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into  the  aliquot  parts  mentioned  in  the  third  column  of  the 
schedule  hereto,  and  Let  out  of  the  whole  thereof  the  several  sums 
mentioned  in  the  second  column  of  the  said  schedule  making  together 
the  sum  of  £ —  be  transferred  upon  the  requisition  of  the  Com- 
missioners of  Inland  Eevenue  to  the  account  of  the  public  moneys  of 
the  Eeoeiver-General  of  Inland  Eevenue  at  the  Bank.  Let  the  several 
aliquot  parts  of  such  money,  after  deducting  from  each  of  such  parts 
the  amount  of  duty  set  opposite  the  same  in  the  second  column  thereof, 
be  paid  to  the  several  persons  whose  names  are  set  opposite  the  same 
in  the  first  column  thereof. 

Schedule. 


Payees. 


2nd  column. 


Duty. 


Aliquot  parts. 


Division  and  Payment  of  Funds  in  Court  hy  Schedule,  where  only  one 
carrying  over. 

Let  to  the  £ —  cash  in  Court  to  the  credit  of,  &o.,  there  be  added 
for  the  purposes  of  computation  only  the  sums  of  £ —  and  £ —  (sums 
advanced  on  account  of  some  of  the  shares),  and  Let  the  aggregate  be 
divided  into  the  aliquot  parts  mentioned  in  the  second  column  of  the 
schedule  hereto,  and  Let  such  parts  be  paid,  subject  to  such  deductions 
as  therein  mentioned,  amounting  in  the  whole  to  £ —  to  the  several 
persons  whose  names  or  descriptions  are  set  opposite  such  parts  in 
the  first  column  thereof,  except  as  to  the  —  (fractional  part)  set 
opposite  the  name  of  A.  B.  Let  such  last-mentioned  —  part  be 
carried  over  in  the  said  cause  to  an  account  to  be  entitled,  &c. — 
Liberty  to  apply. 

Schedule. 


Persons  entitled. 


A.  B. 

(J.  D. 

E.  P.  [See  page 
&c. 


of  order]. 


Aliquot  parts. 


One  twenty-fifth. 
One  twenty-fifth  (less  £  — .) 
One  twenty-fifth. 
&c. 


Order  for  Substituted  Payment  out  of  Funds  in  Court. 

Let  the  sum  of  £  —  by  the  order  dated,  &c.,  directed  to  be  paid  to 
A.  B.  [or,  the  sum  of  £ —  by  the  chief  clerk's  certificate  dated,  &c., 
certified  to  be  due  to  A.  B.  and  by  the  order  dated,  &c.,  directed  to  be 
paid  to  him]  be  instead  thereof  paid  out  of  the  same  funds  and  in 
the  same  manner  to  C.  T>. 
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Order  for  payment  out  in  lieu  of  carrying  over. 

Let  notwithstanding  tte  order  dated,  &c.,  and  in  substitution 
for  the  directions  therein  contained  for  the  carrying  over  of  the  one 
—  part  of  the  residue  of  the  money  [cash  and  dividends]  in  Court  in 
the  said  order  mentioned  to  the  credit  of,  &o.,  such  one  —  part  of  the 
said  money  [cash  and  dividends]  be  paid  to  the  applicant  G.  H. 

Order  for  Chancery  Paymaster  to  exchange  Stock. 

Let  the  Chancery  Paymaster  be  at  liberty  to  accept  —  pounds 
£4  10s.  percent.  Consolidated  Preference  Stock  of  the  Great  Northern 
Eailway  Company  [or,  £ —  Stock  as  the  case  may  6e]  and  also  the 
sum  of  £ —  cash,  and  to  place  the  same  to  the  credit  of,  &c.,  in  lieu 
of  and  exchange  for  the  respective  sums  of  —  pounds  five  per  Cent. 
Preference  Stock  of  the  Great  Northern  Eailway  [or,  &c.,]  now  in 
Court,  to  the  same  credit  and  be  also  at  liberty  thereupon  to  vrrite  off 
such  last-mentioned  sums  of  stock  from  the  said  credit.  Let  the  said 
sum  of  £• —  cash  (being  the  difference  in  value  between  the  new 
stock  offered  in  exchange  and  the  said  existing  sums  of  stock  now  on 
the  said  credit)  and  also  the  dividends  on  the  said  —  pounds  £4  10«. 
per  Cent,  Consolidated  Preference  Stock  of  the  Great  Northern  Eailway 
Company  be  dealt  with  and  paid  and  invested  in  the  manner  provided 
by  the  said  order  dated,  &c.,  with  respect  to  the  dividends  on  the 
said  respective  sums  of  stock  so  written  off  as  aforesaid.  Pearce  v. 
Pnece(V.-C.M.),  1  April  21,  1876. 


Hotchpot  Provisions. 
Common  Clause. 


Let,  for  the  purpose  of  computation,  the  sum  of  £ —  [the  sum 
paid  or  advanced']  be  added  to  £ —  [the  amount  of  the  fund  divisible]. 
Let  the  total  amount  be  divided  into  —  equal  parts,  and  Let  out  of 
the  said  £ —  (fund  divisible)  one  of  such  —  equal  parts,  after  deduct- 
ing therefrom  the  said  sum  of  £ —  (the  sum  paid  or  advanced),  be  paid 
to  the  said  — . 

Hotchpot  Provisions — Payment  into  Court  of  Advances  in  excess  of  Shares. 

Let,  to  the  residue  of  the  moneys,  cash  and  interest  which  after  the 
payments  aforesaid  will  be  in  Court  to  the  credit  of  this  cause,  &c., 
there  be  added  for  the  purposes  of  computation  the  sums  of  £1105  9s.  Bd. 
and  the  total  amount  divided  into  six  equal  parts.  And  if  it  shall 
appear  that  the  sum  of  £1105  9s.  6d.  exceeds  one  of  such  sixth  parts, 
Let  the  Deft  H.  S.,  wdthin  twenty-eight  days  after  the  date  of  the 
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chief  clerk's  certificate  to  be  made  in  pursuance  of  this  order,  pay 
into  Court  to  the  credit  of,  &c.,  the  amount  of  such  excess.  And  if  it 
shall  appear  that  the  sum  of  £1105  9s.  5d.  is  less  than  one  of  such 
sixths,  Let  out  of  such  residue  a  sum  equal  to  one  of  such  sixths, 
after  deducting  thereout  the  said  £1105  9s.  2d.,  be  paid  to  1  he  Deft 
H.  S. — Usual  directions  for  payment  of  the  remaining  sixths.  Sugden 
V.  Odling  (M.  E.),  May  6,  1874. 

Hotchpot  Provisions — Interest  on  Sums  advanced — Incumbered  Shares. 

Directions  for  taxation  and  payment  of  costs  and  duty. — Let  the 
ultimate  residue  of  the  money  in  Court  be  divided  among  the  twelve 
children  of  the  testator  named  in  his  will,  according  to  their  respec- 
tive interests  therein,  after  deducting  any  advances  alread}'  made. 
Let  the  several  amounts  of  their  respective  shares  be  certified.  And 
for  the  purpose  of  such  division  Let  interest  be  computed  on  the 
several  sums  paid  to  or  retained  by  the  children  of  the  testator  as 
mentioned  in  the  first  schedule  to  the  chief  clerk's  certificate  dated, 
&c.,  at  the  rate  of  4  per  cent,  per  annum,  less  income  tax,  from  the 
date  of  such  respective  advances  up  to  the  date  of  the  chief  clerk's 
certificate  to  be  made  in  pursuance  of  this  order.  Let  the  total  amount 
due  from  such  children  in  respect  thereof  be  certified.  Let  subsequent 
interest  be  also  computed  on  the  several  principal  sums  mentioned  in 
the  second  part  of  the  said  schedule  of  the  said  certificate,  dated,  &c., 
except,  &c.  Let  the  total  amount  of  such  advances  and  sums  i  etained 
by  the  testator's  children,  and  such  interest  aforesaid,  be  added  to  the 
residue  of  the  money  in  Court  and  the  total  amount  thereof  certified. 
Let  such  total  amount  be  divided  into  twelve  equal  parts  ;  Let  one  of 
such  twelfths  be  certified  as  the  share  of  the  Pit,  one  other  of  such 
twelfths,  after  deducting  therefrom  the  amount  due  from  the  late  Deft 
J.  H.,  be  certified  as  the  share  of  the  late  Deft  J.  H.,  one  other  of  such 
twelfths  after  deducting  therefrom  the  amount  due  from  the  Deft 
W.  H.  be  certified  as  the  share  of  the  Deft  W.  H.  [Similar  directions 
as  regards  the  remaining  twelfths.]  Let  interest  be  computed  on  the 
several  incumbrances  created  upon  the  shares  of  E.  H.  and  J.  H.  men- 
tioned in  the  14th  paragraph  of  the  chief  clerk's  certificate  dated, 
&c.,  at  the  rate  of  interest  therein  specified  up  to  the  date  of  the  certi- 
ficate to  be  made  in  pursuance  of  this  order.  Let  the  respective 
amounts  thereof  be  certified.  But  if  it  shall  appear  that  the  sums 
advanced  to  any  of  the  testator's  children,  together  with  interest  as 
aforesaid,  are  greater  than  their  shares,  then  such  children  so  overpaid 
are  to  be  excluded  from  participation  in  the  funds  dealt  with  by  this 
order-  and  in  that  case  the  chief  clerk  is  to  certify  the  amount  of 
such  over-payments.     And  any  persons  interested  are  to  be  at  liberty 
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to  apply  in  chambers  as  to  the  recovery  of  such  sums  so  overpaid  and 
the  distribution  thereof;  and  in  case  of  any  such  overpayment  the 
said  residue  of  the  money  in  Court,  after  payment  of  the  said  costs  and 
duty  is  to  be  apportioned  among  the  others  of  such  children  in  the 
same  manner  as  such  residue  is  'hereinbefore  directed  to  be  divided 
among  all  the  said  twelve  children,  and  Let  the  amount  so  appor- 
tioned be  certified.  Let  out  of  the  residue  of  the  said  money  in  Court 
the  following  investments  and  payments  be  made :  that  is  to  say, 
what  shall  be  cei-tified  to  be  the  share  or  apportioned  share  of  the 
Pits  be  invested  in  Consolidated  £3  per  Cents,  to  the  credit  of  this 
cause,  &c.,  the  account,  &c.  Let  the  dividends  be  paid,  &c.  [Directions 
for  investment  or  payment  out  of  other  shares.]  Let  out  of  what 
[if  anything]  shall  be  certified  as  the  share  or  apportioned  share  of 
J.  H.,  if  sufficient,  the  sum  of  £ — ,  with  interest  at  the  rate  of  £ — 
per  cent,  from  the  —  day  of  —  [the  amount  to  be  certified],  or  the 
whole  of  such  share  if  the  same  shall  not  be  sufficient,  be  paid  to 
W.  H.  D.  L.,  and  E.  L.,  in  the  said  certifi.cate  named,  and  the  residue 
(if  any)  of  the  said  share  to  the  Deft  J.  H.  Let  what  if  anything 
shall  be  certified  to  be  the  share  or  apportioned  share  of  E.  W.,  if 
the  same  shall  not  exceed  £200,  be  paid  J.  W.  in  right  of  his  wife  the 
said  E.  W.— Liberty  to  apply.  Hyde  v.  Holland  (V.-C.  H.),  Dec.  6, 
1873. 

Hotchpot  Provisions— Payments  on  Account  of  Shares  in  Besidue — Loss 
and  Partial  Recovery  of  Assets — Interest. 

Declare  that  the  residue  of  cash  and  dividends  which  will  be  in 
Court  to  the  credit  of  this  cause  after  the  several  sales,  payments,  and 
carryings  over  aforesaid  ought  to  be  treated  as  consisting  of  a  principal 
sum  with  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum  from 
the  death  of  the  testator  up  to  the  date  of  the  chief  clerk's  certificate. 
Let  an  inquiry  be  made  what  sum  of  money,  with  interest  at  the  rate 
of  £4  per  cent,  per  annum  from  the  death  of  the  testator  to  the  date  of 
the  chief  clerk's  certificate,  would  amount  to  such  residue  of  cash  as 
aforesaid,  which  sum  of  money  so  ascertained  is  hereinafter  referred 
to  as  the  said  capital  fund.  And  for  the  purpose  of  apportioning  the 
said  capital  fund  between  the  children  of  the  testator  or  their  respec- 
tive legal  personal  representatives.  Let  the  amount  of  the  sums  of 
money  which  the  several  children  of  the  testator  or  their  respective 
legal  personal  representatives  have  since  the  death  of  the  testator 
respectively  received  on  account  of  their  respective  shares  in  the 
testator's  estate,  or  the  income  thereof,  or  which  have  been  carried  to 
a  separate  account  in  respect  of  any  such  share,  including  the  sums 
by  the  testator's  will  directed  to  be  taken  by  them  respectively  on 
account  of  their  shares,  be  certified.    Declare  that  no  child  or  personal 
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representative  of  any  child  of  the  testator  is  entitled  to  participate  in 
the  said  capital  fund  unless  he  or  she  shall  bring  into  hotchpot  the 
amount  of  the  moneys  (if  any)  by  the  testator's  will  directed  to  be 
taken  by  such  child  on  account  of  his  or  her  share,  and  the  amount  of 
the  moneys  received  by  such  child,  or  the  personal  representative's  of 
such  child,  since  the  testator's  decease  in  respect  of  the  share  of  such 
child  in  the  testator's  estate,  or  the  income  thereof,  or  carried  over  to 
a  separate  account  in  respect  of  suoh  share,  and  in  the  case  of  the 
Deft  E.  A.,  unless  he  shall  have  paid  the  balance  or  sum  ordered  to  be, 
paid  by  him  as  aforesaid.  Let  the  said  capital  sum  be  apportioned 
between  the  children  of  the  testator  or  their  respective  legal  personal 
representatives,  having  regard  to  the  declaration  lastly  hereinbefore 
contained.  Let  the  shares  of  the  testator's  children,  or  their  legal 
personal  representatives,  or  of  such  of  them  as  having  regard  to  the 
said  declaration  shall  be  found  entitled  to  participate  in  the  said 
capital  fund,  be  certified.  Let  so  much  of  the  said  cash  in  Court  as 
shall  be  attributable  to  interest  on  the  said  capital  fund  as  aforesaid 
be  apportioned  among  the  testator's  children  or  their  legal  personal 
representatives,  or  such  of  them  as  last  aforesaid,  in  proportion  to  the 
shares  in  which  they  shall  be  found  entitled  to  the  said  capital  fund. 
Let  the  amounts  so  apportioned  be  certified. — Liberty  to  apply  at 
chambers  as  to  the  payment  or  carrying  over  of  the  amounts  to  be 
certified  in  respect  of  principal  and  interest  as  aforesaid,  and  also  as  to 
the  apportionment  or  division  of  any  moneys  which  may  be  received 
by  the  Defts  U.  A.  and  C.  L.  from  the  Deft  E.  A.  in  respect  of  the 
balance  or  sum  ordered  to  be  paid  by  him  as  aforesaid.  Ackroyd  v. 
Ackroyd,  L.  E.  18  Eq.  313. 

Insufficient  Estate. 

Personalty  insufficient — Behts — Apportionment. 

It  appearing  that  the  testator's  [or,  intestate's]  personal  estate  will 
not  be  sufficient  for  the  payment  of  his  debts  and  funeral  expenses 
in  full,  tax  the  costs  of  the  Pits  and  Defts  and  —  (parties  having 
liberty  to  attend)  their  costs  of  this  action  as  between  (solicitor  and 
client,  including  in  the  costs  of  the  Deft  B.  the  executor  [or,  admini- 
strator] any  costs,  charges,  and  expenses  properly  incurred  by  him, 
&c.  Let  subsequent  interest  be  computed  on  the  debts  of  the  tes- 
tator [or,  intestate]  mentioned  in  the  —  schedule  to  the  chief  clerk's 
certificate,  dated,  &c.,  and  at  such  rate  of  interest  as  the  same 
respectively  carry.      Let  the  £—  Consolidated  £3  per  Cent,  [or,  — 

Eeduced   or,  New  £3  per  Cent.  Annuities]  Annuities  in   Court 

to  the  credit  of,  &c.,  be  sold,  and  out  of  the  money  to  arise  by  the 
said  sale   and  any  dividends  to  accrue  on   the   said   annuities   pre- 
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viouslyto  the  said  sale  [and  out  of  the  —  cash  on  the  like  credit 
and  the  £ —  money  on  deposit  on  the  like  credit,  and  any  interest  to 
be  credited  in  respect  thereof],  the  costs  be  paid,  &c.  Let  the  residue 
of  the  said  money,  &o.,  be  apportioned  among  the  creditors  named  in 
the  chief  clerk's  certificate,  dated,  &c.,  in  proportion  to  the  amounts 
certified  to  be  due  to  them  respectively.  And  Let  the  amounts  so 
apportioned  be  certified,  and  the  certified  amounts  paid  to  such  cre- 
ditors respectively. — Liberty  to  apply. 

Note  : — Where  all  the  debts  carry  a  uniform  rate  of  interest,  the 
computation  of  subsequent  interest  in  the  above  case  would  be  un- 
necessary. 

Abatement  of  Legacies — Apportionment. 

[Directions  tor  taxation  of  costs  and  payments  of  costs  and  debts  out 
of  funds  in  Court :  see  p.  270.]  And  it  appearing  by  the  chief  clerk's 
certificate  dated,  &c.,  that  the  testator!s  personal  estate,  after  payment 
of  his  debts,  will  not  be  sufficient  for  payment  of  the  legacies  given  by 
his  will.  Declare  that  the  testator's  pecuniary  legacies  ought  to  abate 
in  proportion  to  the  respective  amouats  thereof.  Let  the  residue  of 
the  moneys,  &c.,  be  apportioned  among  the  legatees  named  in  the 
chief  clerk's  certificate  in  proportion  to  the  amounts  certified  to  be 
due  to  them  respectively  of  their  legacies  and  interest.  Let  the  ap- 
portioned amounts  be  certified  and  be  paid  to  the  said  legatees  re- 
spectively, or  to  the  legal  personal  representatives  of  such  of  them  as 
may  be  dead. — Liberty  to  apply. 

Abatement  of  Legacies — Valuation — Sale  or  Mortgage. 

It  appearing  by  the  chief  clerk's  certificate  dated  &c.,  that  the 
testator's  personal  estate  not  specifically  bequeathed  will  not  be 
sufficient  for  the  payment  of  his  debts  and  funeral  expenses  and  the 
costs  of  this  suit,  Declare  that  the  said  specific  bequests  in  the  testator's 
will  mentioned  ought  to  contribute  rateably  to  make  good  the  same 
according  to  the  respective  values  thereof  at  the  death  of  the  testator. 
Let  the  proportions  be  settled  by  the  judge.  And  for  that  purpose 
Let  a  value  be  set  upon  the  said  bequests.  Let  an  inquiry  be  made 
how  such  proportions  ought  be  raised  or  paid  [or  whether  the  amount 
of  such  deficiency  ought  to  be  raised  by  sale  or  mortgage  of  such 
specific  bequests.  And  if  it  shall  be  certified  that  such  deficiency 
ought  to  be  raised  by  sale  or  mortgage.  Let  the  same  be  raised 
accordingly  with  the  approbation  of  the  judge]. 

Abatement  of  Annuities — Valuation. 
It  appearing  that  the  real  and  personal  estate  of  the  testator  is  in- 
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sufficient  to  pay  the  annuities  bequeathed  by  his  will,  Declare  that 
the  values  of  the  annuities  of  such  of  the  annuitants  as  are  now  dead 
are  respectively  the  amounts  that  actually  became  due  to  them  respec- 
tively in  their  respective  lifetimes  in  respect  thereof ;  and  that  the 
values  of  the  said  annuities  of  such  of  the  annuitants  as  are  now  living 
are  respectively  the  amounts  that  have  actually  become  due  to  them 
respectively  in  respect  thereof,  together  with  the  present  values  of 
their  respective  annuities  (such  values  to  be  certified).  Declare  that 
the  estate  of  the  testator,  after  payment  of  costs  and  legacy  duty,  &o., 
ought  to  be  divided  amongst  the  several  annuitants  in  proportion  to 
the  values  of  their  several  annuities,  when  ascertained  as  aforesaid. 
[Consequential  directions.]  Potts  v.  Smith,  L.  E.  8  Eq.  683.  See  also 
Todd  V.  Bielhy,  27  Beav.  363. 

Abatement  and  Apportionment  of  Legacies — Provisions  for  Duty — 
Payment  of  Besidue. 

{Directions  for  payment  into  Court,  and  for  taxation  and  payment 
of  costs.]  Let  interest  be  computed  upon  the  legacies  appearing 
by  the  schedule  to  the  chief  clerk's  certificate  to  be  due  to  the  several 
legatees  therein  named.  Let  the  amount  due  for  legacy  duty  in  respect 
of  such  legacies  be  ascertained  and  deducted  therefrom.  Let  the 
amount  due  in  respect  of  each  legacy  and  interest  after  such  deduction 
and  the  total  amount  payable  in  respect  of  such  legacy  duties  be 
certified.  Let,  out  of  the  moneys  and  cash,  &c.,  the  amounts  certified 
to  be  due  to  the  several  legatees  in  respect  of  their  legacies  and 
interest  be  paid  to  such  legatees,  or  to  the  legal  personal  represen- 
tatives of  such  of  them  as  may  be  dead,  except,  &c.  And  in  case  it 
shall  appear  that  the  said  moneys  and  cash  will  be  insufScient  to  pay 
the  amounts  due  in  respect  of  the  said  legacies  and  interest,  Let  the 
same  be  apportioned  amongst  the  said  legatees  in  proportion  to  the 
amounts  due  to  them  in  respect  of  their  legacies  and  interest.  Let 
the  amount  due  for  legacy  duty  on  such  apportionments  respectively 
be  ascertained  and  deducted,  and  the  amounts  due  in  respect  of  such 
apportionments  after  such  deduction,  and  the  total  amount  due  in 
respect  of  such  duty  be  certified.  Let  the  amounts  which  upon  such 
apportionment  shall  be  certified  to  be  due  to  the  said  several  legatees, 
except,  &c.,  be  paid  to  them  or  to  the  legal  personal  representatives  of 
such  of  them  as  may  be  dead.  But  in  case  the  residue  of  the  said  cash 
shall  be  more  than  sufficient  to  pay  the  amounts  which  shall  be  certi- 
fied to  be  due  in  respect  of  such  legacies  and  interest  in  full  and  the 
legacy  duties  thereon.  Let  the  ultimate  residue  of  such  money  and  cash 
be  divided  into  three  equal  parts  between  the  Defts  M.  J.  M.,  C.  A., 
and  the  representatives  of  E.  D.     Let  the  amount  payable  for  legacy 
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duty  in  respect  of  each  share  be  ascertained  and  deducted,  and  the 
amount  payable  in  respect  of  each  share  after  such  deduction,  and  the 
total  amount  due  in  respect  of  all  such  duties,  certified.  [Directions  for 
carrying  over  and  payment  of  each  share.]  Let  the  total  amount  which 
shall  be  certified  to  be  due  for  legacy  duty  in  respect  of  the  several 
legacies  or  apportionments  or  of  such  shares  of  residue  [if  any]  be  paid, 
&c.     Monypenny  v.  Monypenny  (V.-C.  W.),  April  16,  1858. 

Similar  Order — Sums  paid  on  Account — Duty — Government  Annuity. 
It  appearing  that  the  personal  estate  of  the  testatrix  in  the  pleadings 
named  is  insufficient  to  pay  the  several  legacies  mentioned  in  the 
schedule  to  the  chief  clerk's  certificate,  dated,  &c.,  and  the  several  an- 
nuities given  by  the  testatrix's  will  to  the  full  amount  thereof,  Declare 
that  the  said  legacies  and  annuities  ought  to  abate  proportionably 
and  also  the  legacy  of  £1000  given  to  the  Pit.     Amotmt  to  be  refunded 
by  Pit  to  be  ascertained  in  chambers,  and  to  be  paid  into  Court. — 
Directions  for  taxation  and  payment  of  costs  of  suit. — Let  the  amount 
of  the  legacy  duty  payable  in  respect  of  the  said  legacies  and  annuities 
be  ascertained,  distinguishing  how  much  is  payable  in  respect  of  each 
legacy  and  annuity.     And  Let  the  same  be  paid  out  of  the  residue  of 
the  fund  in  Court.     Ultimate  residue  to  be  apportioned  among  the 
legatees  and  annuitants  named    in    the  schedule    to  the  certificate, 
regard  being  had  in  such  apportionment  to  all  sums  of  money  which 
the  said  legatees  and  annuitants  respectively  have  received  on  account 
of  their  said  legacies  and  annuities  [and  regard  being  had  to  the 
amount  of  duty  payable  in  respect  of  the  said  legacies  and  annuities 
respectively].     And  for  the  purpose  of  making  the  apportionment  the 
value  of  the  annuities  is  to  be  ascertained  as  at  the  death  of  the  testa- 
trix.    Let  interest  at  £4  per  cent,  per  annum  be  computed  on  such 
values  from  the  death  of  the  testatrix  down  to  the  time  at  which 
interest  shall  be   computed  on  the   said  legacies.     Let  subsequent 
interest  be  computed  on  the  several  legacies  mentioned  in  the  said 
schedule.     Let  the  amount  due  for  principal  and  interest  in  respect  of 
each  legacy  be  certified.     Let  it  be  ascertained  what  sum  would,  in 
case  the  principal  sum  to  be  apportioned  in  respect  of  certain  annuities 
of  £8  8«.  and  £21  had  been  laid  out  upon  the  testatrix's  decease  in  the 
purchase  of  a  government  annuity  for  the  life  of  M.  G.,  have  become 
payable   in  respect  of  the  said   annuities.      Let  from  such  sum  be 
deducted  the  amount  received  by  the  said  M.  G.  on  account  of  her 
said  annuity — residue  to  be  certified — and  amount  to  be  paid  out  of 
the  amount  to  be  apportioned  in  respect  of  the  principal  and  interest 
of  the  annuities  of  £8  8s.  and  £21.     Let  the  residue  of  the  amount  so 
to  be  apportioned  in  respect  thereof  be  certified  and  be  invested  in 
Bank  £3  per  Cent.  Annuities.     Let  the  Pit  H.  W.  enter  into  a  con- 
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tract  with  the  Commissioners  for  the  Eeduotiou  of  the  National  Debt 
for  the  purchase  of  such  an  annuity  as  the  said  Bank  £3  per  Gents, 
when  so  purchased  shall  he  sufficient  to  purchase  in  his  own  name  for 
the  life  and  benefit  of  M.  G.  payable  half-yearly.  And,  thereupon, 
Let  the  said  Bank  £3  per  Cent.  Annuities  be  transferred  to  the  said 
Commissioners.  Let  what  shall  be  received  by  the  Pit  in  respect  of 
the  said  annuities  be  by  him  paid  from  time  to  time  to  the  said  M.  G. 
Directions  for  carrying  over  and  payment  of  other  apportioned 
amounts.     Wordsworth  v.  Darrell  (V.-C.  K.),  July  19,  1855. 

Specific  Legacies  and  Beal  Estate  devised  to  contribute  ratedbly. 

[Directions  for  payment  of  costs  and  for  getting  in  outstanding 
personal  estate.]  And  in  case  it  shall  appear  that  the  personal  estate 
not  specifically  bequeathed  is  insufficient  for  the  payment  of  the 
testator's  debts  and  the  said  costs,  Declare  that  the  leasehold  estate 
of  the  said  testator  bequeathed  to  D.  S.  B.  for  her  life,  with  remainder 
to  G.  B.,  and  the  testator's  real  estate  devised  are  liable  to  make  good 
the  deficiency  according  to  the  respective  values  of  the  same  estates 
respectively.  Let  what  each  estate  is  to  pay  towards  payment  of 
such  debts  and  costs  be  certified ;  and  for  the  purpose  of  ascertaining 
what  share  of  the  annuities  should  be  borne  by  the  last-mentioned 
leasehold  estate.  Let  the  value  of  the  annuities  of  £50,  £50,  and  £100 
hereinafter  mentioned  be  ascertained,  and  Let  the  proportion  of  such 
value,  together  with  the  proportion  of  the  debts  and  costs,  including 
therein  any  arrears  now  due  of  the  said  annuities,  be  contributed  and 
borne  by  the  same  leasehold  estate.  Let  the  residue  of  the  said  debts 
and  costs,  including  therein  any  arrears  of  the  same  annuities  now 
due,  be  borne  by  the  real  estate,  and  raised  by  sale  or  mortgage  of  a 
sufficient  part  of  the  said  real  estate,  with  the  approbation  of  the 
judge,  &c.  Tombs  v.  Boch,  2  Coll.  (Ch.)  509 ;  see  also  Gervis  v.  Gervis, 
14  Sim.  654. 

Personalty  insufficient — Specifically  devised  and  descended  Estates  to 
contribute  rateably. 

Declare  that  the  testator's  personal  estate  not  specifically  bequeathed 
was  the  primary  fund  for  the  payment  of  his  debts,  and  that  the  real 
estate  acquired  by  the  testator  after  the  date  of  his  will  was  the  next 
fund  for  the  payment  thereof.  And  that  in  case  of  the  deficiency 
of  such  prior  funds,  then  the  one-third  of  his  real  estate  of  which  the 
devise  lapsed,  &c.,  and  the  other  two-thirds  of  such  real  estate  devised 
to  J.  W.  and  M.  B.  respectively  were  applicable  pari  passu  in  pay- 
ment thereof. — Consequential  directions.  Wood  v.  Ordish,  3  Sm.  & 
Giff.  125 ;  see  also  PeacocJe  v.  Peacock,  34  L.  J.  (Ch.)  815 ;  Stead  v.  Ear- 
daker,  L.  E.  15  Eq.  176, 
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Balance  of  Debts  to  be  raised  out  of  devised  Estates  rateahly. 

It  appearing  that  the  testator's  personal  estate,  &c.,  will  be  insuffi- 
cient for  the  payment  of  his  debts,  &c.,  Declare  that  the  deficiency 
ought  to  be  raised  and  paid  out  of  the  lands  and  premises  specifically 
devised  by  the  will  of  the  testator  rateahly  in  proportion  to  the  respec- 
tive values  thereof  at  the  death  of  the  testator.  Let  snch  proportions 
be  settled  by  the  judge,  and  for  that  purpose,  Let  a  value  be  set  upon 
the  said  devised  properties  respectively.  [If  ordered :  Let  an  inquiry 
be  made  in  what  manner  such  proportions  ought  to  be  raised  or  paid, 
or,  Let  such  proportions  be  raised  by  sale  or  mortgage  of  the  said 
estates,  or  of  a  sufficient  part  thereof,  lespectively,  with  the  approba- 
tion of  the  judge.] 

Besiditary  Devise  of  Beal  Estate  held  specific — Pecuniary  Legatee  and 
Besiduary  Devisee  to  contribute  rateahly — Inquiries. 

Declare  that  the  legacy  of  £2000  bequeathed  to  the  Pit  E.  L.  H. 
by  the  will  of  W.  C,  the  testator  in  the  pleadings  named,  and  the 
residuary  real  estate  devised  to  the  Deft  J.  L.  C,  are  respectively 
liable  to  contribute  to  the  debts  of  the  testator  which  his  general  per- 
sonal estate  is  insufficient  to  satisfy  pro  rata,  according  to  the  respec- 
tive values  of  the  said  legacy  and  the  said  residuary  real  estate  at  the 
death  of  the  testator,  &c.  Let  the  following  inquiries  be  made  : — 
1.  An  inquiry  what  is  the  amount  of  the  deficiency  of  the  testator's 
general  personal  estate  and  of  the  money  which  has  arisen  and  to  arise 
from  the  sale  of  the  real  estate  by  the  said  will  directed  to  be  sold  for 
the  payment  of  his  debts.  2.  An  inquiry  what  messuages,  lands,  tene- 
ments, and  hereditaments  of  whatsoever  tenure  passed  by  the  said 
residuary  devise  in  the  testator's  will  contained  to  the  Deft  J.  L.  C. 
3.  An  inquiry  what  were  the  relative  values  of  the  said  legacy  of 
£2000  and  of  the  hereditaments  which  passed  by  the  said  residuary 
devise  to  each  other  (having  regard  to  the  annual  sum  or  yearly  rent 
charged  on  the  said  hereditaments  by  the  said  testator)  at  the  death  of 
the  testator,  and  in  what  proportion  the  said  legacy  of  £2000  and  the 
said  residuary  real  estate  devised  to  the  Deft  J.  L.  C.  ought  to  contri- 
bute to  make  good  such  deficiency  as  aforesaid. — Eesei-ve  further  con- 
sideration.   Hensman  v.  Fryer,  L.  E.  3  Ch.  420,  427. 


Marshalling. 

Personal  Estate  exhausted  by  Specialty  Creditors. 

"  And  in  case  any  of  the  specialty  creditors  shall  exhaust  any  part 
of  the  personal  estate,  the  simple  contract  creditors  are  to  stand  in 
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their  place  and  to  receive  satisfaction  pro  tanto  out  of  the  real  assets." 
WestfaLing  v.  WestfaliTig,  3  Atk.  467. 

Similar  Order — Mortgagee — Simple  Contract  Creditor. 

Declare  that  so  far  as  the  executrix  of  the  testator  E.  F.  had 
exhausted  the  personal  estate  to  satisfy  the  mortgagee,  the  [simple 
contract]  creditors  have  a  right  against  the  heir-at-law  of  the  testator 
for  satisfaction  of  their  debts  out  of  the  said  testator's  real  estate. 
Wilson  V.  Fielding,  2  Vern.  763. 

Mortgagee  and  Simple  Contract  Creditors — Mortgagee  partly  paid  out  of 
Personalty — Marshalling. 

The  iaortgagee  J.  A.  W.,  by  his  counsel,  consenting  to  a  sale  of  the 
mortgaged  hereditaments,  Let  the  same  be  sold,  &c.,  and  the  money 
to  arise  by  the  sale  paid  into  Court,  &c.  Let  an  account  be  taken  of 
what  is  due  to  the  said  J.  A.  W.,  for  his  principal,  interest,  and  costs, 
and  out  of  the  money  to  arise  by  such  sale.  Let  the  said  J.  A.  W.  be 
in  the  first  place  paid  what  shall  be  certified  to  be  remaining  due  to 
him.  And  it  appearing  that  the  sum  of  £230  5s.,  part  of  the  personal 
estate  of  the  intestate,  has  been  applied  by  his  administratrix  in  pay- 
ment of  a  bond  debt  to  B.,  and  that  £782  10s.,  has  also  been  applied  in 
part  discharge  of  what  is  due  to  the  said  mortgagee  J.  A.  W.  on  the 
said  mortgage  and  for  costs.  Declare  that  the  other  creditors  of  the 
intestate  who  have  come  in  and  proved  their  debts  have  a  right  to 
stand  in  the  place  of  the  said  J.  A.  W.  on  the  produce  of  the  copyhold 
estate  for  the  sum  of  £782  10s.,  so  paid  to  him  as  aforesaid,  and  also  to 
stand  in  the  place  of  the  said  B.  on  the  produce  of  the  freehold  estate 
for  the  said  sum  of  £230  6s.  so  paid  to  him  as  aforesaid.  Ltt,  out  of 
the  residue  of  the  money  to  arise  by  the  said  sale,  after  payment  of 
what  shall  be  certified  to  be  due  to  the  said  J.  A.  W.,  the  fol- 
lowing payment  and  carrying  over  be  made,  &c,  Aldrich  v.  Cooper, 
8  Ves.  388, 

Equities  between  Second  and  Third  Incumbrancers — First  Incumbrancer's 
Debt  thrown  raieably  upon  both  Estates. 

It  appearing  that  the  £243  19s.  8d  New  £3  per  Cent.  Annuities 
will  be  insufficient  for  the  payment  in  full  of  the  amount  certi- 
fied to  be  due  to  the  Defts  J.  and  wife  for  principal  and  interest, 
and  costs,  Let  the  sum  of  £243  19s.  M.  Bank  Annuities,  part  of  the 
£14,558  178.  Id.  Bank  Annuities  on  the  credit  of,  &c.,  be  sold,  and  out 
of  the  money  to  arise  by  the  sale  the  costs  of  the  said  Defts  be  paid, 
&c.,  and  the  residue  paid  to  the  said  Dfefts. 
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And  it  appearing  tbat  the  Pits  are  the  first  incumbrancers  upon  the 
estates  now  represented  by  the  sum  of  £299  16s.,  further  part  of  the 
said  £14,568  17s.,  and  also  upon  the  estates  represented  by  £13,553  12s. 
Bank  £3  per  Cents.,  further  part  of  the  said  £14,558,  and  that 
their  securities  are  also  a  further  security  for  the  debt  secured  by 
an  indenture  dated  the  17th  of  April,  1792,  and  that  if  the  Pits  were  to 
resort  for  the  payment  of  the  debt  due  to  them  to  the  fund  represent- 
ing the  estate  comprised  in  the  said  indenture  of  April,  1792,  so  far  as 
the  same  would  extend,  they  would  exhaust  the  whole  thereof,  and 
if  they  were  to  resort  for  payment  of  the  debt  due  to  them  exclusively 
to  the  funds  representing  the  estate  comprised  in  the  securities  of 
February  and  June,  1800,  they  would  to  a  great  extent  disappoint  the 
third  incumbrancers  on  the  last  mentioned  fund,  Declare  that  the  said 
Pits  ought  to  receive  payment  of  the  amount  due  to  them  for  prin- 
cipal, interest,  and  costs,  out  of  the  two  funds  of  £292  10s.  Bank 
Annuities  and  £13,553  12s.  like  annuities,  rateably  and  in  proportion 
to  their  respective  amounts. — Consequential  directions.  Barnes  v. 
Bacster,  1  Y.  &  C.  401,  404. 


Salk  or  Mortgage  of  Eeal  Estate. 

Personalty  Insufficient — Payment  of  Debts. 

It  appearing  by  the  chief  clerk's  certificate  dated,  &c.,  that  the  per- 
sonal estate  of  the  testator  is  insufficient  for  the  payment  of  his  debts 
and  funeral  expenses  and  costs  of  this  suit,  Eefer  to  the  taxing  master 
to  tax  the  Pit  and  Deft  their  costs  of  this  suit  as  between  solicitor  and 
client.  Let  subsequent  interest  be  computed  on  the  debts  of  the  tes- 
tator mentioned  in  the  —  schedule  to  the  chief  clerk's  certificate  dated, 
&c.  Let  a  sufficient  sum  to  pay  what  shall  be  due  in  respect  of  such 
debts,  interest,  and  costs,  be  raised  by  sale  or  mortgage  of  the  testator's 
real  estate  mentioned  in  the  —  schedule  to  the  chief  clerk's  certificate, 
or  of  a  competent  part  thereof,  with  the  approbation  of  the  judge. 
And  in  case  the  same  shall  be  raised  by  mortgage,  Let  such  mortgage 
be  settled  by  the  judge,  and  be  executed  by  all  necessary  parties  as  the 
judge  shall  direct.  Let  A.,  the  tenant  for  life  of  the  said  estate  [and 
the  tenant  for  life  thereof  for  the  time  being,  or  — ,  the  trustees  of  the 
will  of  the  testator],  keep  down  the  interest  of  the  said  mortgage.  Let 
the  money  to  arise  by  such  sale  or  mortgage  be  applied  in  payment 
of  such  debts,  interest,  and  costs,  and  be  in  the  meantime  paid  into 
Court  to  the  credit  of  this  cause.  [If  by  sale,  add :  "  the  proceeds  of  the 
sale  of  the  testator's  real  estate."]  And  if  such  money  shall  be  raised 
by  mortgage.  Let,  upon  the  due  execution  of  such  mortgage  being  cer- 
tified, out  of  the  said  money  when  so  paid  into  Court  the  said  costs  be 
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paid  as  follows,  &c.  And  thereout  also  Let  the  amounts  which  shall 
be  certified  to  be  due  to  the  said  creditors  of  the  testator  be  paid  to 
them  respectively  or  to  the  legal  personal  representatives  of  such  of 
them  as  may  be  dead.  But  if  such  money  shall  be  raised  by  sale,  any 
of  the  pai  ties  are  to  be  at  liberty  to  apply  in  chambers  for  the  appli- 
cation thereof  as  they  may  be  advised. 

Bamng  Portions — Mortgage. 
Let  a  mortgage  of  the  testator's  estate  be  made  to  a  proper  trustee 
or  trustees  for  securing  the  portions  of,  &c.  Let  such  mortgage  be 
settled  by  the  judge  and  be  executed  by  all  necessary  parties  as  the  judge 
shall  direct.  Let  — ,  the  tenant  for  life  of  the  ^aid  estate  [and  the 
tenant  for  life  thereof  for  the  time  being,  or  — ,  the  trustees],  keep 
down  the  interest  of  such  mortgage.  Let  such  trustee  or  trustees 
execute  a  declaration  of  trust  of  the  said  sums  so  to  be  secured  as 
aforesaid,  such  declaration  of  trust  to  be  also  settled  by  the  judge. 


Set-off. 
Balance  found  due  from  Administratrix — Costs. 

Let  it  be  referred  to  the  taxing  master  to  tax  all  parties  their 
costs,  &c.,  as  between  solicitor  and  client,  includiag  in  the  costs 
of  the  Deft  any  costs,  charges,  and  expenses  properly  incurred  by 
her  as  administratrix,  &o.  And  it  being  certified  by  the  chief  clerk's 
certificate  that  there  is  due  from  the  Deft  in  respect  of  the  intes- 
tate's personal  estate  a  sum  of  £732  0«.  5d.,  and  it  being  admitted 
that  she  is  in  possession  of  the  household  furniture,  &c.,  unsold,  and 
valued,  as  in  the  certificate  mentioned,  at  the  sum  of  £70  13s.,  and 
forming  part  of  the  outstanding  perfconal  estate,  Let  the  Deft  be  allowed 
to  retain  possession  of  the  said  household  furniture,  &c.  And  Declare 
that  in  calculating  the  distributive  share  of  the  Deft  in  the  intestate's 
residuary  personal  estate  the  Deft  is  to  be  charged  with  the  said  sums 
of  £732  0«.  5d.  and  £70  13«.,making  together  the  sum  of  £802  13s.  5d. 
And  in  case  the  said  distributive  share  shall  not  exceed  the  said  sum 
of  £802  13s.  5d.,  Declare  that  the  said  sum  is  to  be  retained  by  the 
Deft  in  satisfaction,  first,  of  her  said  costs,  and  costs,  charges,  and 
expenses  (if  any) ;  and,  secondly,  of  her  distributive  share  of  and  in 
the  intestate's  residuary  personal  estate,  subject,  nevertheless,  to  re- 
payment by  her  to  the  intestate's  residuary  personal  estate  of  any 
excess  occasioned  by  reason  of  the  said  retainer  over  her  distributive 
share  aforesaid.  But  if  such  distributive  share  shall  exceed  the  said 
sum  of  £802  13s.  5d.,  Let  the  excess  be  paid  to  her  solicitor  in  satis- 

u 
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faction,  so  far  as  the  same  will  extend^  of  the  said  costs,  and  costs, 
charges,  and  expenses  (if  any).  And  if  such  excess  shall  not  exceed 
the  amount  of  such  costs,  and  costs,  charges,  and  expenses.  Let  the 
■whole  of  such  excess  he  paid  to  her  said  solicitor  in  satisfaction,  so  far 
as  the  same  will  extend,  of  the  said  costs,  and  costs,  charges,  and  ex- 
penses. And  Let  the  residue  of  the  said  costs,  and  costs,  charges,  and 
expenses,  be  considered  as  satisfied  out  of  a  proportionate  amount  of 
the  £802  13«.  5d.  so  retained  by  her  as  aforesaid.  Harding  v.  Harding, 
(V.-C.  B.),  March  22,  1872. 


Costs. 

Apportionment  between  Real  Estate  and  Personal  Estate. 

Let  it  be  referred  to  the  taxing  master  to  tax  the  costs  of  all  parties 
of  this  action  as  between  solicitor  and  client.  Let  the  taxing  master  dis- 
tinguish the  costs  incurred  in  relation  to  the  testator's  real  estate  from 
the  other  costs  of  this  action,  and  certify  the  respective  amounts.  Let, 
out  of  the  £ —  cash  in  Court  to  the  credit  of,  &c.,  "  The  proceeds  of  sale 
of  the  testator's  real  estate,"  what  the  taxing  master  shall  certify  to  be 
the  amount  of  the  costs  incurred  in  relation  to  the  testator's  real  estate, 
be  carried  over  to  the  credit  of,  &c.,  to  an  account  to  be  intituled  "  The 
costs  account."  Let,  out  of  the  £ —  cash  in  Court  to  the  credit  of,  &c., 
*'  The  personal  estate  account,"  what  the  taxing  master  shall  certify  to 
be  the  amount  of  the  said  other  costs  of  this  action,  be  also  carried  over 
to  the  credit  of,  &c.,  "  The  costs  account."  Let  out  of  the  said  sums 
when  so  carried  over  the  said  costs  be  paid  as  follows,  &c. 

Costs  out  of  Personalty — If  deficient,  out  of  devised  and  descended  Bealty 

ratedbly. 

Declare  that  the  testator's  debts,  funeral  and  testamentary  expenses, 
and  the  pecuniary  legacies  given  by  his  will,  and  not  thereby  made 
payable  out  of  any  particular  estate  or  fund,  and  also  the  costs  of  this 
suit,  and  the  charges  and  expenses  properly  incurred  by  the  Pits  as 
executors  or  trustees  of  the  testator's  will,  ought  to  be  considered  as  paid 
in  the  first  place  out  of  his  personal  estate  not  specifically  bequeathed, 
including  such  shares  of  the  proceeds  of  the  sale  of  the  leaseholds 
specifically  bequeathed  as  lapsed ;  and  in  the  event  of  the  same  being 
deficient,  then  that  as  between  the  pecuniary  legatees  and  the  testator's 
heir-at-law,  the  amount  of  the  deficiency  of  such  general  personal 
estates  to  answer  the  testator's  debts  and  the  said  costs  ought  to  be 
borne  and  made  good  by  the  proceeds  of  the  descended  shares  of  the 
real  estate  devised  to  the'  Pits  in  trust  for  eale,  so  far  as  the  same  may 
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be  sufficient  for  that  purpose.    Morley  v.  Tunstall  (M.  E.),  cited  in  Bow 
V.  Bow,  L.  E.  7  Eq.  414,  416. 

Costs — Costs  to  he  distinguished — Incumbered  Shares  of  Besidue. 

Kefer  to  the  taxing  master  to  tax  all  parties  and  A,  W.  (having 
liberty  to  attend)  their  costs  of  suit  as  between  solicitor  and  client,  in- 
cluding the  costs  of  the  summons  taken  out  by  the  Pits  to  vary  the 
chief  clerk's  certificate,  and  also  including  in  the  costs  of  the  Defts 
J.  A.,  W.  D.,  and  L.  A.  S.,  any  costs,  charges,  and  expenses  properly 
incurred  by  them  in  relation  to  the  trusts  of  the  testator's  will  beyond 
their  costs  of  suit.  But  in  such  taxation  the  taxing  master  is  to  exclude 
any  additional  costs  incurred  by  reason  of  any  of  the  parties  interested 
in  the  residuary  estate  of  the  testator  having  assigned,  mortgaged,  or 
incumbered  their  shares  in  such  residuary  estate.  And  in  such  taxation 
the  taxing  master  is  to  distinguish  the  costs  and  expenses  incurred  in 
or  about  the  sale  of  the  freehold  premises  situate,  &c.,  from  the  other 
costs  of  suit,  and  to  distinguish  also  the  costs  of  the  said  summons  to 
vary  from  the  other  costs. — Directions  for  discharge  of  receiver. — Let 
the  £ —  Consolidated  £3  per  Cent.  Annuities  in  Court  to  the  credit  of, 
&c.,  "  The  personal  estate  account  subject  to  duty,"  be  sold.  Let,  out 
of  the  money  to  arise  by  such  sale,  and  any  dividends,  &c.,  the  costs 
hereinbefore  directed  to  be  taxed  (except  the  costs  of  the  said  freehold 
premises  and  the  costs  of  the  said  summons)  be  paid  to  the  solicitors 
of  the  parties  entitled  thereto  as  hereinafter  directed.  Let  the  £ — 
Annuities  in  Court  on  the  credit  of,  &c.,  "  The  real  estate  account,"  be 
sold,  and  out  of  the  moneys  to  arise  by  the  sale,  and  any  cash,  &o.,  the 
costs  hereinbefore  directed  to  be  taxed  of  the  said  sale  of  the  said 
freehold  premises  be  paid  to  the  solicitors  of  the  parties  entitled  thereto 
as  hereinafter  directed. — Directions  for  payment  of  legacy  duty  out  of 
cash  on  the  credit  of  the  cause,  "  The  personal  estate  account,"  and  for 
payment  of  succession  duty  out  of  the  cash  on  the  real  estate  account. — 
Tax  the  Pits  and  Defts  their  said  additional  costs  (if  any)  incurred  by 
reason  of  any  of  the  parties  interested  in  the  residuary  estate  of  the 
testator  having  assigned,  mortgaged,  or  incumbered  their  shares  in  the 
said  residuary  estate.  Let  the  taxing  master  certify  the  respective 
amounts  of  such  costs,  and  the  respective  shares  out  of  which  such 
last-mentioned  costs  ought  to  be  paid.  Let  the  ultimate  residue  of  cash 
on  the  personal  estate  account  be  divided  into  eight  equal  parts.  Let 
one  of  such  eighths  be  carried  over  to  the  credit  of,  &c.,  "  The  account 
of  the  share  of  T.  B.,  deceased,  in  testator's  personal  estate."  Let  out 
of  such  one-eighth  when  carried  over  the  additional  costs  (if  any) 
which  the  taxing  master  shall  certify  to  be  properly  payable  out  of 
such  one-eighth  be  paid  to  the  solicitors  of  the  parties  as  hereinafter 

u  2 
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directed.  Let  the  residue  of  such  flne-eighth  be  paid  to  — ,  as  legal 
personal  representative  of  Deft  T.  B.  deceased.  Let  one  other  eighth 
of  the  said  cash  on  the  personal  estate  account  he  carried  over  to  the 
credit  of,  &c.,  "  The  account  of  the  share  of  the  Deft  C.  W.  and  his 
assignees  in  the  personal  estate  of  the  testator."  Let  out  of  such  one- 
eighth  when  carried  over  the  additional  costs  (if  any)  which  the 
taxing  master  shall  cei-tify  as  properly  payable  out  of  such  one-eighth, 
and  also  a  moiety  of  the  costs  of  the  said  summons  (to  be  certified  by 
the  taxing  master),  be  paid  to  the  solicitors  as  hereinafter  directed. — 
Directions  for  payment  of  mortgage  debts  and  interest  out  of  residue 
of  such  one-eighth,  and  balance  to  parties  entitled. — Similar  directions 
for  distribution  of  remaining  eighths,  for  payment  of  mortgage  debts 
and  interest  on  particular  shares,  and  as  to  additional  costs. — Directions 
for  division  into  eighths  of  residue  of  cash  on  real  estate  account. — 
Let  one  of  such  eighths  be  carried  over  to  the  credit  of  the  cause, 
"  The  account  of  the  share  of  the  Deft  T.  B.,  deceased,  in  testator's  real 
estate."  Let  out  of  the  said  one-eighth  when  carried  over  the  addi- 
tional costs  (if  any)  which  the  taxing  master  shall  certify  as  properly 
payable  out  of  such  one-eighth  be  paid  to  the  solicitors  as  hereinafter 
directed.  Let  the  residue  of  the  said  one-eighth  be  paid  to  the  Deft 
T.  A.  B. — Similar  directions  for  distribution  of  remaining  eighths,  for 
payment  of  mortgage  debts  and  interest  on  particular  shares,  and  as  to 
additional  costs.— Let  all  costs  payable  under  the  directions  herein- 
before contained  be  paid  as  follows  (names  of  parties  and  their  respec- 
tive solicitors). — Liberty  to  apply  as  to  shares  on  separate  accounts 
and  generally.     Downing  v.  Burdon  (M.  E.),  Nov.  19,  1872. 

Costs — IncunAered  Shares  of  Residue —  Costs  of  Mortgagors  to  be  paid  to 

Mortgagees,  &o. 

Tax  the  costs  of  the  Pits  and  of  the  Defts  (other  than  such  of  them 
as  are  assignees,  mortgagees,  or  incumbrancers)  of  these  suits  as  be- 
tween solicitor  and  client.  But  in  taxing  the  costs  of  the  Defts  other 
than  the  executors  the  taxing  master  is  to  exclude  any  additional  costs 
incurred  by  reason  of  the  said  Defts  or  any  of  them  having  assigned, 
mortgaged,  or  incumbered  their  respective  shares  or  interests  in  the 
estate  of  the  testator.  Let  so  much  of  the  £ —  Consolidated  £3  per 
Cent.  Annuities  on  the  credit  of,  &c.,  as  will  raise  such  costs  when 
taxed  be  sold.  Let  the  taxing  master  also  tax  the  costs  of  the  Defts, 
the  assignees,  mortgagees,  and  incumbrancers,  of  these  suits  as  be- 
tween solicitor  and  client,  and  certify  in  respect  of  whose  shares  or 
interests  respectively  such  costs  have  been  incurred.  Declare  that  the 
costs  of  the  Defts  who  are  assignors  or  mortgagors  ought  to  be  paid 
to  their  respective  assignees,  mortgagees,  and  incumbrancers  in  or 
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towards  satisfaction  of  the  costs  of  such  assignees,  mortgagees,  and 
incumbrancers,  so  far  as  the  same  may  be  required  for  the  payment  of 
such  costs ;  but  that  if  the  costs  of  the  Defts,  the  assignors  or  mort- 
gagors, shall  exceed  the  costs  of  their  assignees,  mortgagees,  or  incum- 
■brancers  respectively,  the  amount  of  such  excess  ought  to  be  paid  to 
such  assignors  or  mortgagors  respectively  ;  and  if  any  of  the  Defts  are 
second  incumbrancers  on  such  shares,  then  that  the  excess,  if  any,  of 
the  costs  of  the  Defts  of  whose  shares  they  are  such  second  incum- 
brancers, after  providing  for  the  costs  of  the  first  incumbrancers  there- 
on, ought  to  be  paid  to  such  second  incumbrancers  respectively,  in  or 
towards  satisfaction  of  their  costs,  and  that  any  surplus  of  such 
assignors  or  mortgagors'  costs  ought  to  be  paid  to  them ;  but  if  the 
costs  of  the  assignors  or  mortgagors  shall  not  be  sufficient  to  pay  the 
costs  of  their  assignees  or  mortgagees  respectively  in  full,  that  the 
residue  of  such  assignees  or  mortgagees'  costs  ought  to  be  paid  to  them 
out  of  the  shares  of  which  they  are  such  assignees,  mortgagees,  or 
incumbrancers.  Let  out  of  the  money  to  arise  by  the  sale  herein- 
before directed  the  said  costs  be  paid  as  follows  :  the  costs  of  the  Deft 
B.  as  assignee  or  mortgagee  of  the  share  of  A.  to  M.,  the  solicitor  of 
the  said  Deft ;  and  if  the  same  shall  be  more  than  sufiScient  to  pay  the 
said  costs  of  the  Deft  B.  as  such  assignee,  Let  the  excess  be  paid  to  M., 
the  solicitor  of  the  said  —  [mortgagor].  Eesidue  to  be  divided  into 
fifteen  parts,  and  paid  or  applied  as  follows,  &c.  Greedy  v.  Lavender, 
11  Beav.  417. 

Similar  Order. 

'Let  it  be  referred,  &c.,  to  tax  in  the  first  place  the  costs  of  the  Pits 
and  Defts  [including  the  deceased  Pits  and  Defts]  of  these  causes  from 
the  foot  of  the  last  taxation  as  between  solicitor  and  client  and  to  tax 
J.  W.  [a  purchaser]  his  costs  of  this  application,  &c.,  but  in  taxing  the 
costs  of  the  Defts  the  taxing  master  is  to  exclude  any  additional  costs 
incurred  by  reason  of  the  said  Defts  or  any  of  them  having  assigned, 
mortgaged,  or  incumbered  their  shares. — Let  it  be  referred,  &c.,  so  far 
as  it  may  be  necessary  for  the  purposes  hereinafter  mentioned,  to  tax 
in  the  second  place  J.  M.,  since  deceased,  and  the  Defts  0.  M.  and 
E.  M.  as  the  trustees  of  the  indenture  of  settlement  dated,  &o.,  affecting 
the  share  of  the  Deft  S.  M.,  and  the  Defts  E.  B.  and  A.  B.  as  trustees 
of  the  indenture  dated,  &c.,  affecting  the  share  of  the  Deft  S.  M.  and  the 
share  of  the  Deft  C.  M.  and  also  the  Deft  F.  D.  L.  as  mortgagee  of  the 
share  of  the  deceased  Defts  J.  M.  and  E.  M.,  &c.,  &c.,  their  costs  of  the 
said  causes  as  between  solicitor  and  client.  And  the  said  taxing 
master,  having  regard  to  the  declarations  hereinafter  mentioned,  is  to 
certify  to  whom  the  costs  in  the  first  place  directed  to  be  taxed  or 
any  portion  of  such  costs  are  payable. 
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Declare  that  the  costs  of  the  said  Defts  whose  shaves  have  been  so 
assigned  or  incumbered  ought  to  be  paid  to  their  respective  assignees, 
mortgagees,  or  incumbrancers  in  or  towards  satisfaction  of  the  costs  of 
such  assignees,  mortgagees,  or  incumbrancers  respectively,  according 
to  their  respective  priorities,  so  far  as  may  be  required  for  payment  of 
such  costs,  but  if  the  costs  of  the  said  Defts  shall  not  be  sufficient  to 
pay  the  costs  of  their  assignees  or  mortgagees  respectively  in  full  then 
that  the  residue  of  such  assignees  or  mortgagees'  costs  ought  to  be 
added  to  their  respective  debts  and  be  paid  to  them  out  of  the  shares 
of  which  they  are  such  assignees,  mortgagees,  or  incumbrancers,  so 
far  as  the  same  will  extend.— Directions  for  sale  of  stock  in  Court  and 
out  of  the  proceeds  to  pay  the  costs  firstly  directed  to  be  taxed  to 
such  persons  as  shall  be  named  in  the  taxing  master's  certificate  as 
entitled  to  receive  the  same. — Provision  for  division  and  payment 
out  of  Court  of  the  ultimate  residue.  Dale  v.  Hamilton  (V.-C.  B.), 
Feb.  14,  1876. 

Costs  to  he  raised  by  Mortgage — and,  if  necessary,  hy  Sale. 

Declare  that  the  costs  of  the  Pit  and  Deft  and  —  having  liberty 
to  attend,  &c.,  of  this  suit,  including  in  the  costs  of  the  Defts  any 
costs,  charges,  and  expenses  properly  incurred  by  them  as  executors, 
&c.,  and  also  the  costs  of  ajl  parties  of  raising  in  manner  hereinafter 
directed  the  amount  of  such  costs,  are  a  charge  upon  the  property, 
subject  to  the  trusts  of  the  will  of  the  testator  S.  B.  Let  it  be  referred 
to  the  taxing  master  to  tax  the  said  costs.  Let  J.  C.  B.  and  W.  A., 
the  trustees  of  the  will  of  the  said  testator,  raise  the  said  costs  by 
mortgage  of  a  competent  part  of  the  trust  estate,  or  if  necessary  of 
the  whole  thereof,  vrith  the  approbation  of  the  judge,  with  liberty  to 
apply  in  chambers  to  have  the  same  raised  by  sale  if  necessary.  And 
if  the  said  costs  be  raised  by  mortgage.  Let  the  money  to  arise  by 
such  mortgage  be  paid  into  Court  to  the  credit  of  this  cause,  0.  v.  B. 
And  Let,  out  of  the  moneys  so  to  be  raised,  the  said  costs  be  paid  as 
follows  [directions  for  payment  to  the  solicitors  of  the  parties].  And 
in  case  the  said  costs  be  raised  by  mortgage,  Let  the  Deft  M.  B.  [the 
tenant  for  life]  keep  down  the  interest  on  such  mortgage. — Liberty  to 
apply.     Cooper  v.  Blumfield  (Y.-C.  H.),  May  6,  1874. 


BSTABLISHINQ   WlLL. 


As  the  claim  of  the  creditor  against  real  estate  is  paramount  to  the  title  both  of 
the  heir  and  devisee,  it  is  not  necessary  in  a  creditor's  suit  against  real  estate  to 
establish  the  will :  GoodcMM  v.  Terret,  5  Beav.  398. 

And  in  such  a  suit  the  heir-at-law  is  not  a  necessary  party:  Bridges  v. 
Huxman,  16  Sim.  71,  overruling  Brown  v.  Weatherby,  10  Sim.  125. 
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And  in  suits  to  execute  the  trusts  of  a  will  it  shall  not  be  necessary  to  make 
the  heir-at-law  a  party  ;  but  the  pit  shall  be  at  liberty  to  make  the  heir-at-law  a 
party  where  he  desires  to  have  the  will  established  against  him :  Cons.  Ord.  7, 
rule  1. 

Where  the  heir  admits  the  will  the  Court  will  establish  it  without  declaring  it 
well  proved :  Seton,  228. 

But  the  admission  of  a  will  in  the  separate  answer  of  a  married  woman  who 
was  the  heiress-at-law  has  been  held  insufScient  to  enable  the  Court  to  declare  the 
wiU  established :  Brown  v.  Hay  ward,  1  Hare,  432. 

It  has  not  been  the  practice  to  establish  wills  of  copyhold  estates  against  the 
heir-at-law :  Archer  v.  Slater,  10  Sim.  624  ;  11  Sim.  507. 

Although  a  will  cannot,  either  before  or  after  probate,  be  set  aside  in  equity  on 
the  ground  that  the  will  was  obtained  by  fraud  on  the  testator,  yet  where  the 
probate  has  been  obtained  by  fraud  on  the  next  of  kin,  equity  will  interfere : 
Williams  on  Executors,  523 ;  Mitford,  PL  257,  4th  ed. ;  Barnesley  v.  Powell, 
1  Ves.  119. 

The  rule  is  the  same  where  a  will  has  been  proved  in  solemn  form  :  Qingell  v. 
Home,  9  Sim.  539 ;  AUen  v.  Macpherson,  1  H.  L.  C.  191,  reversing  S.  0. 5  Beav. 
469. 

Where  proceedings  are  taken  under  the  Probate  Act  for  proving  a  will  relating 
to  real  estate  in  solemn  form,  or  for  revoking  the  probate  of  a  will  on  the  ground 
of  invalidity,  the  heir  and  persons  interested  in  the  real  estate  must  be  cited :  20 
&  21  Vict.  c.  77,  s.  61. 

The  Court  of  Probate  now  has  jurisdiction  to  determine  the  validity  of  wills  of 
real  estate :  20  &  21  Vict.  c.  77,  ss.  61-5. 

And  where  the  wiU  has  been  proved  in  solemn  form,  or  its  validity  otherwise 
decided  on  by  the  decree  of  the  Coujt  of  Probate,  the  probate  copy  of  such  will, 
or  the  letters  of  administration  with  the  will  annexed,  or  an  official  copy,  shall  in 
all  Courts  and  in  all  suits  and  proceedings  affecting  real  estate  (except  proceedings 
by  way  of  appeal  or  for  the  revocation  of  probate  or  administration)  be  received  as 
conclusive  evidence  of  the  validity  of  the  will,  in  like  manner  as  probate  is 
received  in  evidence  in  matters  relating  to  personal  estate :  20  &  21  Vict.  c.  77, 
s.  62. 

In  any  action  at  law  or  suit  in  equity  the  probate  or  letters  of  administration, 
or  the  stamped  copy,  vrlll  be  sufficient  evidence  of  a  will  of  real  estate,  although 
the  same  may  not  have  been  proved  in  solemn  form  and  declared  valid,  unless 
notice  is  given  that  the  validity  of  the  devise  or  other  testamentary  disposition 
be  disputed :  20  &  21  Vict.  c.  77,  s.  62. 

Thus,  unless  the  will  has  been  proved  in  solemn  form,  and  its  validity  declared 
by  decree  or  order  so  as  to  fall  within  the  62nd  section,  it  will  still  be  necessary  to 
produce  the  original  vrill,  if  notice  of  disputing  the  validity  be  given  under  the 
64th  section :  Williams  on  Executors,  538. 

If  a  will  is  a  mixed  will  concerning  both  lands  and  goods,  it  must  be  proved 
entirely  in  the  Court  of  Probate.  But  the  probate  will  not  prejudice  the  heirs 
unless  they  have  been  cited  under  the  Probate  Act :  Williams  on  Executors,  538. 

At  law  it  was  sufficient  to  examine  one  witness  to  prove  a  will,  if  he  can  prove 
the  due  execution  of  it,  unless  it  is  impeached:  Seton,  227,  citing  Peake's 
Evidence,  401. 

In  equity,  and  as  a  general  rule,  in  order  to  establish  the  will  against  the  heir 
aU  the  witnesses  must  be  examined  :  Booth  v.  Blundell,  19  Ves.  505,  per  Lord 
Eldon. 
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And  the  rule  is  the  same  in  the  trial  of  an  issue  devisavit  vel  non  before  a  jury : 
Pemberton  v.  PembeHon,  11  Ves.  53,  subject  to  exceptions  where  one  of  the  wit- 
nesses is  dead  or  out  of  the  jurisdiction,  and  perhaps  where  the  will  is  only  par- 
tially in  question :  S.  0. ;  see  also  Lord  Garrington  v.  Payne,  5  Ves.  404,  411 ; 
James  v.  Parnell,  T.  &  E.  417  ;  McKenzie  v.  Frnser,  9  Ves.  5. 

Where  in  a  suit  to  establish  a  will  one  of  the  witnesses  was  proved  to  be  abroad, 
but  his  handwriting  was  proved,  and  the  execution  of  the  will  proved  by  the  other 
witness,  the  Court  would  not  declare  the  will  well  proved,  but  the  evidence  was 
entered  as  read,  and  the  trusts  of  the  will  directed  to  be  carried  into  execution : 
Jffare  v.  Sare,  5  Beav.  629 ;  7  Jur.  336. 

And  where  all  the  witnesses  cannot  be  examined,  but  the  Court'  is  satisfied  as 
to  the  execution  of  the  will,  the  decree  will  not  declare  the  will  well  proved,  but 
will  direct  the  trusts  to  be  performed:  Binfleld  v.  Lambert,  1  Dick.  337. 

In  oi-der  to  establish  a  will  against  the  heir-at-law,  the  sanity  of  the  testator 
must  be- proved:  Harris  v.  Ingkden,  3  P.  Wms.  93;  Wallis  v.  Hodgson,  2  Atk. 
56 ;  1  Euss.  527. 

The  Court  has  established  a  will  without  production  of  the  original,  where  cir; 
cumstances  have  rendered  the  production  of  the  original  impossible,  and  where 
strict  proof  of  execution  and  attestation  have  been  given :  Ellis  v.  Medlicott, 
4  Beav.  144;  Band  v.  MacMahon,  12  Sim.  533,  566 ;  6  Jur.  450. 

A  mere  legal  devisee  might  file  his  bill  against  an  heir-at-law  for  the  purpose  of 
establishing  the  will  against  him,  although  no  trusts  are  declared  by  the  will,  and 
although  it  is  not  necessary  to  administer  the  estate  under  the  direction  of  the 
Court:  Boyne  v.  Rosborough,  3  De  G.  M.  &  G.  817 ;  18  Jur.  205  ;  6  H.  L.  C.  1. 

The  Court  has  no  authority  to  direct  an  issue  devisavit  vel  non,  unless  the  heir- 
at-law  disputes  or  does  not  admit  the  will :  Whitaker  v.  Newman,  7  Jur.  231. 

Wills  thirty  years  old  prove  themselves  :  -Man  v.  Bicketts,  7  Beav.  93,  101 ; 
Orange  v.  Pickford,  4  Jur.  (N.S.)  649. 

The  Court  of  Chancery  will  on  a  proper  occasion  order,  upon  motion,  that  the 
Original  will  be  delivered  out  of  the  registry  to  the  solicitor  or  agent  of  the  parties 
proposing  to  establish  it  upon  giving  security :  Williams  on  Executors ;  Morse  v. 
Poach,  1  Dick.  65 ;  Frederick  v.  Aynscomb,  1  Atk.  627. 

Actions  for  Administeation. 

"  Sub-section  1  of  clause  35  of  the  principal  Act  is  hereby  repealed,  and  instead 
thereof  the  following  enactment  shall  take  effect ;  (that  is  to  say)  in  the  admi- 
nistration by  the  Court  of  the  assets  of  any  person  who  may  die  after  the  com- 
mencement of  this  Act,  and  whose  estate  may  prove  to  be  insufficient  for  the 
payment  of  its  debts  and  liabilities  and  the  costs  of  winding  up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of  secm-ed  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the  valuation  of  annui- 
ties and  future  and  contingent  liabilities  respectively  as  may  be  in  force  for  the 
time  being  under  the  law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any  such  case  would  be  entitled  to 
prove  for  and  receive  dividends  out  of  the  estate  of  any  such  deceased  person,  or 
out  of  the  assets  of  any  such  company,  may  come  in  under  the  decree  or  order 
for  the  administration  of  such  estate,  or  under  the  winding-up  of  such  company, 
and  make  such  claims  against  the  same  as  they  may  respectively  be  entitled  to 
by  virtue  of  this  Act :"  The  Judicature  Act,  1876  (38  &  39  Vict.  c.  77),  sect.  10. 

A  creditor  may  institute  proceedings  for  payment  of  his  own  debt  alone,  and 
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in  such  suit  no  general  account  of  debts  was  usually  directed,  but  only  an  account 
of  the  personal  estate,  and  that  particular  debt  which  is  ordered  to  be  paid  in  a 
course  of  administration :  Att.-Gen.  v.  Oornthwaite,  2  Cox.  44;  Morricer.  Bank 
of  England,  Cas.  t.  Tal.  217  ;  Anon.  3  Atk.  572. 

The  Court  had  power  in  such  suits  to  make  a  decree  as  upon  a  general 
creditor's  bill :  Martin  v.  Martin,  1  Ves.  213 ;  Sheppard  v.  Kent,  2  Vern.  435  ; 
Anon.,  3  Atk.  572  ;  Perry  v.  Philips,  10  Ves.  38 ;  Story,  vol.  i.,  p.  546. 

But  the  usual  course  has  been  for  the  creditor  to  institute  proceedings  on 
behalf  of  himself  and  the  other  creditors  :  Be  Sir  Charles  — ,  3  P.  Wms.  343 ; 
Owens  V.  Dickinson,  Cr.  &  P.  48. 

Where  the  proceedii^s  have  been  instituted  by  a  creditor  suing  on  behalf  of 
himself  and  the  other  creditors,  if  the  executors  or  administrators  admit  assets 
the  pit  is  entitled  to  an  order  for  payment  of  his  own  debt  without  a  general 
account :   Woodgate  v.  Field,  2  Hare,  211 ;  Story,  vol.  1.,  p.  547. 

As  soon  as  the  decree  to  account  is  made,  the  executor  or  administrator  was 
entitled  under  the  former  practice  to  an  injunction  to  restrain  any  creditor  suing 
him  at  law :  Morrice  v.  Bank  of  England,  Cas.  t.  Tal.  217  ;  Martin  v.  Martin, 
1  Ves.  211 ;  Perry  v.  Philips,  10  Ves.  38. 

But  to  prevent  connivance  between  the  executor  or  administrator  and  a 
creditor,  it  has  been  common  practice  to  grant  an  injunction  only  where  the 
answer  or  affidavit  of  the  executor  or  administrator  states  the  amount  of  assets, 
and  upon  terms :  Story,  vol.  i.,  p.  550 ;  Gilpin  v.  Lady  Southampton,  18  Ves.  469 ; 
Lee  V.  Park,  1  Keen,  714. 

Where  there  is  a  devise  of  real  estate  and  bequest  of  specific  legacies,  the 
personal  estate  not  specifically  bequeathed  being  insuSBcient  for  payment  of  the 
specialty  debts,  the  deficiency  is  contributed  rateably  by  the  specific  legatees  and 
specific  devisees :  Silk  v.  Pryme,  1  Dick.  384 ;  Tombs  v.  Bock,  2  Coll.  490 ; 
Order,  p.  281 ;  Gervis  v.  Gervis,  14  Sim.  654,  overruling  Oornewall  v.  CornewaU, 
12  Sun.  298. 

If  unincumbered  lands  and  incumbered  lands  are  both  Specifically  devised,  but 
expressly  after  the  payment  of  all  debts,  they  contribute  proportionally  in  dis- 
cliarcre  of  the  mortgage  :  Story,  vol.  i.,  p.  570  ;  Carter  v.  Barnardiston,  1  P.  Wms. 
505  r  Howell  v.  Price,  1  P.  Wms.  291. 

Where  the  personal  assets  are  sufficient  to  pay  all  the  debts  and  legacies  and 
other  charges,  the  heir  or  devisee  who  has  been  compelled  to  pay  any  debt  or  in- 
cumbrance of  his  ancestor  or  testator  binding  upon  him,  is  entitled  (unless  there 
be  some  other  equity  which  repels  the  claim)  to  have  the  debt  paid  out  of  the 
personal  assets  in  preference  to  the  residuary  legatees  or  distributees:  Story, 

voL  i.,  p.  570. 

Where  the  debt  of  the  creditor  is  not  satisfactorily  proved  at  the  hearing,  the 
cause  has  been  directed  to  stand  over,  with  liberty  for  the  pit  to  bring  an  action  : 
Woodgate  v.  Field,  2  Hare  211,  217 ;  Gregson  v.  Booth,  5  Hare,  536. 

Where  the  pit  succeeded  at  law,  and  the  debt  might  have  been  proved  at  the 
hearing,  the  Court  in  making  a  decree  for  payment  of  the  debt  with  costs  has 
excluded  the  costs  at  law  :  Gregson  v.  Booth,  5  Hare,  536. 

Where  in  taking  an  account  it  appears  that  the  pit,  the  creditor,  has  been  over- 
paid the  Court  has  jurisdiction  to  order  the  pit  to  bring  into  Court  the  sum  over- 
paid: Graves  v.  Wright,  2  D.  &  War.  77. 

General  Administration — Parties. 

"  Any  residuary  legatee  or  next  of  kin  may  without  serving  the  remaining 
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residuary  legatee  or  next  of  kin,  have  a  decree  for  the  administration  of  the 
personal  estate  of  a  deceased  person  "  :  15  &  16  Vict.  c.  86,  s.  42,  rule  1. 

"  Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and  any  person 
interested  in  the  proceeds  of  real  estate  directed  to  be  sold,  may  without  serving 
any  other  legatee  or  person  interested  in  the  proceeds  of  the  estate,  have  a  decree 
for  the  administration  of  the  estate  of  a  deceased  person  " :  15  &  16  Vict.  c.  86, 
s.  42,  rule  2. 

"  Any  residuary  devisee  or  heir  may  without  serving  any  co-residuary  devisee 
or  co-heir,  have  the  like  decree '' :  15  &  16  Vict.  o.  86,  s.  42,  rule  3. 

"  Any  one  of  several  cestuis  que  trust  under  any  deed  or  instrument  may  with- 
out serving  any  other  of  such  cestuis  que  trust,  have  a  decree  for  the  execution 
of  the  trusts  of  the  deed  or  instrument " :  15  &  16  Vict.  c.  86,  s.  42,  rule  4. 

"  In  all  cases  of  suits  for  the  protection  of  property  pending  litigation,  and  in 
all  cases  in  the  nature  of  waste,  one  person  may  sue  on  behalf  of  himself  and  of 
all  persons  having  the  same  interest " :  15  &  16  Vict.  o.  86,  s.  42,  rule  5. 

"  Any  executor,  administrator,  or  trustee  may  obtain  a  decree  against  any  one 
legatee,  next  of  kin,  or  cestvA  que  trust  for  the  administration  of  the  estate  or  the 
execution  of  the  trusts"  :  15  &  16  Vict.  c.  86,  s.  42,  rule  6. 

Persons  who  under  the  practice  previous  to  the  15  &  16  Vict.  c.  86,  were  neces- 
sary parties,  are  to  be  served  with  notice  of  the  decree ;  and  after  such  notice 
will  be  bound  by  the  proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit :  15  &  16  Vict.  c.  86,  s.  42,  rule  8. 

"In  all  suits  concerning  real  or  personal  estate  which  is  vested  in  trustees  under 
a  will,  settlement,  or  otherwise,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  iinder  the  trust,  in  the  same  manner  and  to  the  same  extent  as 
the  executors  and  administrators  in  suits  concerning  personal  estate  represent  the 
persons  beneficially  interested  in  such  personal  estate  ;  and  in  such  cases,  it  shall 
not  be  necessary  to  make  the  parties  beneficially  interested  under  the  trusts 
parties  ;  but  the  Court  may  upon  consideration  of  the  matter,  on  the  hearing,  if 
it  shall  so  think  fit,  order  such  persons,  or  any  of  them,  to  be  made  parties  " : 
15  &  16  Vict.  c.  86,  s.  42,  rule  9. 

Subject  to  the  provisions  of  the  Judicature  Acts,  and  the  rules  of  Court  under 
them,  the  above-mentioned  provisions  are  to  be  in  force  as  to  actions  in  the  High 
Court  of  Justice :  Jud.  Rules,  ■Order  16,  rule  11 ;  ante,  p.  28. 

All  persons  may  be  joined  as  pits  in  whom  the  right  to  any  relief  claimed  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative.  And  all  persons 
may  be  joined  as  defts  against  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative :  Jud.  Rules,  Order  16,  rules 
1  and  3. 

The  legal  personal  representative  of  a  testator  has  been  held  to  be  a  necessary 
party  for  the  administration  of  the  real  and  personal  estate ;  and  that  if  not  a 
party,  no  decree  can  be  made,  although  an  executor  de  son  tort  and  trustees  of 
real  estate  are  before  the  Court :  Sonsdl  v.  Morris,  L.  E.  17  Eq.  20 ;  see  also 
Penny  v.  Watts,  2  Ph.  149 ;  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  Carey  v. 
EUls,  L.  E.  15  Bq.  79 ;  cmtra,  Coote  v.  Whittington,  L.  R.  16  Bq.  534. 

And  in  a  general  administration  suit  by  one  executor  against  another,  the  re- 
maining executor,  who  had  been  merely  served  with  notice  of  decree,  has  been  held 
a  necessary  party  defendant :  Latch  v.  Latch,  L.  R.  10  Ch.  464. 
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General  Administration  at  Chambers. 
Jurisdiction — Evidence — Variations. 

Any  person  claiming  to  be  a  creditor  or  a  specific  pecuniary  or  residuary  legatee, 
or  the  next  of  kin,  or  some  or  one  of  the  next  of  liin  of  a  deceased  person,  may 
obtain  an  order  for  the  administration  of  the  personal  estate  of  a  deceased  person : 
15  &  16  Vict.  c.  86,  s.  45, 

And  any  person  claiming  to  be  a  creditor  of  any  deceased  person,  or  interested 
under  his  will,  may  apply  for  an  order  at  chambers  for  the  administration  of  the 
real  estate  of  such  deceased  person,  where  the  whole  of  such  real  estate  is  by  devise 
vested  in  trustees  who  are  by  will  empowered  to  sell  such  real  estate  and  autho- 
rized to  give  receipts  for  the  rents  and  profits  and  for  the  produce  of  the  sale  of 
such  real  estate :  15  &  16  Vict.  c.  86,  s.  47. 

See  also  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  56,  s.  39),  Jud.  Rules, 
Order  54,  ante. 

Although  not  strictly  within  the  words  of  sects.  45  and  47  of  the  15  &  16  Vict. 
c.  86,  administration  orders  are  granted  on  the  application  of  persons  claiming 
under  the  persons  mentioned  in  those  sections :  Dan.  5th  ed.  1071 ;  see  also 
Turner  v.  Reynoldson,  L.  B.  16  Eq.  37. 

The  administration  decree  at  chambers  is  only  intended  to  apply  to  the  common 
administration  accounts :  Partington  v.  Reynolds,  4  Drew.  253. 

And  upon  a  common  decree  for  an  account  a  trustee  or  executor  cannot  be 
held  liable  for  the  loss  of  money :  Re  Fryer,  3  K.  &  J.  317  ;  see  also  Blaheley  v. 
BlaMey,  1  Jur.  (N.S.)  368. 

And  where  the  question  whether  administration  accounts  should  be  taken 
depends  upon  the  validity,  which  is  disputed,  of  a  deed,  an  administration  summons 
was  dismissed :  Acaster  v.  Anderson,  19  Beav.  161. 

The  judge  has  no  jurisdiction  upon  an  administration  summons  to  make  a 
decree  directing  an  account  for  wilful  default :  Partington  v.  Reynolds,  4  Drew.  253 ; 
BlaTeehy  v.  BUheley,  1  Jur.  (N.S.)  368 ;  Re  Fryer,  3K.&  J.  317. 

Nor  to  vary  or  to  add  to  the  usual  administration  decree  by  directing  an  account 
for  wilful  default :  Partington  v.  Reynolds,  4  Drew.  253.  The  two  decrees  are  essen- 
tially different  in  principle :  Hodgson  v.  Ball,  1  Ph.  177. 

And  upon  an  administration  summons  an  executor  cannot  be  charged  upon  an 
admission  of  assets :   Willshire's  Estate,  8  W.  B.  133. 

The  Court  may  upon  the  application  of  a  cestm  gue  trust  make  an  order  for 
administration  of  personalty  appointed  by  the  will  of  a  married  woman  under  a 
power  created  by  deed :  Smell  v.  Ashhy,  3  De  G.  M.  &  G.  933 ;  S.  0. 17  Jur.  269 ; 
biit  not  where  the  power  was  contained  in  a  will :  Re  Newberry,  10  W.  B.  378. 

Real  estate  may  be  administered  at  chambers  where  the  devise  is  made  subject 
to  the  payment  of  debts,  and  the  trust  for  sale  may  thereby  be  implied :  Ogden  v. 
Lov)ry,  4  W.  B.  156  ;  PigoU  v.  Young,  7  W.  B.  235. 

And  where  the  will  only  gives  the  executors  a  power  to  sell  and  give  receipts, 
without  vesting  the  estate  in  them  by  devise :  OoVrmn  v.  Twrner,  L.  R.  10  Eq. 
230 ;  18  W.  B.  963. 

So  too,  where  in  the  trust  for  sale  there  was  a  direction  that  a  considerable 
portion  of  the  real  estate  should  not  be  sold  for  a  period  of  five  years :  De  la  Salle 
V.  Moorat,  L.  R.  11  Eq.  8  ;  19  W.  R.  88. 

The  Court  has  a  discretionary  power  in  granting  administration  at  Chambers  : 
15  &  16  Vict.  c.  86,  ss.  45,  47. 

And  where  difficult  questions  are  likely  to  arise  the  Court  had  refused  to  make 
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an  order  at  chambers  for  administration  :  West  v.  Laing,  3  Drew.  331,  333 ;  see 
also  Be  Swmpson,  14  W.  R.  472. 

The  order  at  chambers  for  administration  is  made  upon  proof  by  affidavit  of 
due  service  of  the  summons,  or  on  the  appearance  in  person  or  by  his  solicitor  or 
counsel  of  such  executor  or  administrator,  and  iipon  proof  by  affidavit  of  such 
other  matters,  if  any,  as  the  judge  shall  require :  15  &  16  Vict.  c.  86,  ss.  45,  47. 

The  fact  that  the  deft  is  the  legal  personal  representative  or  trustee  of  the  real 
estate  of  the  deceased  person  should  be  established  by  production  of  the  probate 
or  letters  of  administration,  or  by  other  primary  evidence  of  the  grant :  Dan. 
5th  ed.  1074. 

Upon  an  ordinary  decree  in  a  creditor's  suit  the  Court  does  not  treat  the  decree 
as  conclusively  establishing  the  pit's  debt,  and  a  new  case  may  be  made  in  chambers 
and  fresh  evidence  gone  into :  CardeU  v.  Eawke,  L.  R.  6  Eq.  464 ;  seealso  Whifaker 
V.  Wright,  2  Hare,  310  ;  Owens  v.  Dickenson,  Or.  &  Ph.  48,  56 ;  Field  v.  Titmuss, 
1  Sim.  (N.S.)  218. 

See  Evidence  genbeally,  ante,  p.  102. 

The  judge  may  make  the  usual  order  for  the  administration  of  the  estate  of  the 
deceased,  with  such  variations,  if  any,  as  the  circumstances  of  the  case  may 
require :  15  &  16  Vict.  c.  86,  s.  45. 

Where  in  the  prosecution  of  the  decree  or  order  additional  accounts  or  inquiries 
are  required,  they  may  be  directed  by  the  judge :  Cons.  Ord.  35,  rule  21 ;  Mutter 
v.  Hudson,  2  Jur.  (N.S.)  34 ;  Be  Delevante,  6  Jur.  (N.S.)  118 ;  see  also  Wadham 
V.  Bigg,  2  Dr.  &  Sm.  78. 

Such  additional  accounts  or  inquiries  must  not  be  at  variance  with  the  principle 
of  the  decree :  Partington  v.  Beynolds,  4  Drew.  253  ;  Coope  v.  Carter,  2  De  Gr. 
M.  &  a.  298, 

MaESHALL1N(J. 

The  general  principle  of  marshalling  is  that  if  one  party  has  a  lien  on  or  interest 
in  two  funds  for  a  debt,  and  another  party  has  a  lien  on  or  interest  in  one  only  of 
the  funds  for  another  debt,  the  latter  has  a  right  in  equity  to  compel  the  former 
to  resort  to  the  other  fund  in  the  first  instance,  if  necessary  for  satisfaction  of  the 
claims  of  both  parties,  if  it  can  be  done  without  injustice  to  the  creditor  and  to 
the  common  debtor ;  Story,  vol.  i.  p.  561 ;  Clifton  v.  Burt,  1  P.  Wms.  678,  and 
note ;  Lenoy  v.  Duke  of  Athol,  2  Atk.  446  ;  Aldrich  v.  Cooper,  8  Ves.  388,  395  ; 
Ex  parte  Kendall,  17  Ves.  520 ;  Greenwood  v.  Taylor,  1  Russ.  &  My.  185,  187  ; 
Owynne  v.  Edwards,  2  Russ.  289. 

And  if  the  creditor  resorts  to  the  fund  upon  which  alone  the  other  party  has 
any  security,  the  Court  will  decree  satisfaction  pro  tanto  to  the  latter  out  of  the 
other  fund:  Aldrich  v.  Cooper,  8  Ves.  389, 394 ;  Order,  p.  283 ;  Trumner  v.  Bayve, 
9  Ves.  210,  211 ;  West/aling  v.  Westfaling,  3  Atk.  467  ;  Order,  p.  283. 

So,  too,  where  a  mortgagee  exhausts  the  personal  estate,  the  simple  contract 
creditors  will  be  allowed  to  stand  in  the  place  of  the  mortgagee  as  regards  the  real 
estate :  Wilson  v.  Fielding,  2  Vern,  763 ;  Aldrich  v.  Cooper,  supra. 

And  legatees  are  entitled  to  stand  in  the  place  of  specialty  creditors  or-mortgagee, 
or  devisee  of  mortgagee,  against  the  real  assets  where  the  personalty  has  been 
exhausted  by  the  specialty  creditors,  mortgagee,  or  devisee  of  mortgagee :  Aldrich 
V.  Cooper,  supra ;  Selhy  v.  Sdhy,  4  Russ.  336  ;  Norris  v.  Norris,  2  Dick.  542  ; 
Clifton  V.  Burt,  1  P.  Wms.  678,  note. 

And  where  legacies  by  will  are  charged  upon  real  estate  but  not  the  legacies  by 
codicil,  the  former  shall  resort  to  the  real  assets  upon  a  deficiency  of  the  personal 
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assets  to  pay  the  whole :  Hyde  v.  Eyde,  3  Chan.  Eep.  83,  cited  in  Clifton  v.  Burt, 
supra. 

And  the  doctrine  of  marshalling  does  not  depend  upon  assets  only,  although 
technically  the  term  is  applied  to  assets  only.  A  species  of  marshaUing  applies 
where  the  parties  are  living :  Lenoy  v.  Duke  of  Athol,  2  Atk.  446  ;  Aldrich  v. 
Cooper,  per  Lord  Eldon,  8  Ves.  388. 

The  mortgagee  who  has  two  funds,  as  against  the  other  specialty  creditors,  who 
have  but  one  fund,  must  resort  first  to  the  mortgage  security,  and  can  claim  against 
the  common  fund  only  what  the  mortgaged  estate  is  deficient  to  pay :  Cfreenwood 
V.  Taylor,  1  Euss.  &  My.  185,  187. 

And  if  A.  has  a  mortgage  upon  two  difierent  estates  for  the  same  debt,  and  B. 
has  a  mortgage  upon  one  only  of  the  estates  for  another  debt,  B.  has  a  right  to 
throw  A.  in  the  first  instance  for  satisfaction  upon  the  security  which  he,  B.,  can- 
not touch  :  Story,  vol  i.  p.  560  ;  Greenwood  v.  Taylor,  supra  ;  Barnes  r.  Backster, 
1  Y.  &  C.  401 ;  obs.  of  Lord  Eldon  in  Aldrich  v.  Cooper,  8  Ves.  388 ;  Averall  v. 
Wade,  Lloyd  &  Goold,  255. 

But  where  there  are  several  incumbrancers  the  Court  will  not,  as  between  the 
first  and  second  mortgagees  and  a  third  incumbrancer,  marshal  the  securities  so  as 
to  benefit  the  second  incumbrancer  and  prejudice  the  third  incumbrancer :  Barnes 
V.  Rackster,  1  Y.  &  C.  404 ;  Order,  p.  284. 

"Where,  therefore,  A.  having  two  estates  mortgages  both  to  B.,  then  one  to  C, 
then  both  again  to  B.,  and  then  both  to  D.,  the  Court  will  not,  as  between  C.  and 
D.,  marshal  the  securities  by  directing  B.  to  take  his  full  payment  out  of  one 
estate,  so  as  to  leave  C.  the  first  incumbrancer  on  the  other  estate,  but  B.'s  debt 
must  be  thr'own  rateably  on  both  estates :  S.  C. 

And  in  the  election  of  securities  such  an  election  must  be  made  as  will  not 
prejudice  any  other  persons  than  the  representatives  of  the  debtor  :  S.  C. ;  Aldrich 
V.  Cooper,  8  Ves.  388. 

The  principle  of  marshalling  applies  also  to  the  case  of  one  judgment  creditor 
who  has  a  right  to  go  upon  two  funds,  and  another  judgment  creditor  who  has  a 
right  upon  one  only  of  them,  both  belonging  to  the  same  debtor  :  Story,  vol.  i.  p. 
561 ;  Averall  v.  Wade,  Lloyd  &  Goold,  264. 

So,  too,  in  the  case  of  suretyship,  the  surety  paying  the  debt  may  be  given  the 
benefit  of  any  securities  given  to  the  creditor :  Aldrich  v.  Cooper,  supra ;  Ex 
parte  Rushforth,  10  Ves.  410,  414  ;  Parsons  v.  Buddock,  2  Vem.  608  ;  Ex  parte 
Kendall,  17  Ves.  520. 

Where  the  personal  estate  is  insuflScient  for  the  payment  of  debts  and  legacies,  the 
residuary  legatee  contributes  rateably  as  well  as  the  pecuniary  legatees :  Sensman 
V.  Fryer,  L.  R.  3  Ch.  420,  overruling  S.  C,  L.  R.  2  Eq.  627 ;  Order,  p.  282. 

A  residuary  devise  of  real  estate  remains  specific,  notwithstanding  the  24th 
section  of  the  Wills  Act :  S.  C. 

And  where  the  personal  estate  is  insufficient  for  the  payment  of  the  debts  the 
specific  devisee  must  contribute  rateably  with  the  residuary  devisee :  Lancefeld 
V.  Iggulden,  L.  K.  10  Ch.  136.  See  also  Tomkins  v.  Colthurst,  L.  K.  1  Ch.  D. 
626 ;  Farquharson  v.  Floyer,  L.  R.  3  Ch.  D.  109. 

Where  a  testator  gave  certain  charitable  legacies,  and  directed  that  they  should 
be  paid  out  of  his  pure  personalty,  those  legatees  are  entitled  to  be  paid  out  of  the 
pure  personalty  in  preference  to  the  other  legatees  ;  but  in  such  case  the  debts  of 
the  testator  and  general  administration  charges  are  first  payable  out  of  the  pure 
and  impure  personalty  rateably  :  Beaumont  v.  OUveira,  L.  E.  4  Ch.  310,  3l9 ; 
overruling  S.  C,  L.  E.  6  Eq.  543 ;  Order,  p.  310. 
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Where  a  testator,  domiciled  in  England,  died  possessed  of  personal  estate  and 
of  real  estate  in  Scotland  wMcli  descended  to  the  Scotcli  heir,  in  an  administration 
suit  it  was  held  that  the  liability  of  the  Scotch  real  estate  to  the  payment  of  the 
debts,  as  between  the  heir  and  pecuniary  legatees,  must  be  determined  by  the 
law  of  Scotland  :  Harrison  v.  Harrison,  L.  R.  8  Ch.  342. 

Where  the  law  of  Scotland  throws  the  general  debts  primarily  on  the  personal 
estate,  there  is  no  marshalling  in  the  English  Court  against  the  Scotch  heir  in 
favour  of  the  pecuniary  legatees :  S.  C. 

Specialty  and  Simple  Contract  Debts. 

In  the  administration  of  the  estate  of  every  person  who  shall  die  on  or  after  the 
1st  of  January,  1870,  no  debt  or  liability  of  such  person  shall  be  entitled  to  any 
priority  or  preference  by  reason  merely  that  the  same  is  secured  by  or  arises  under 
a  bond,  deed,  or  other  instrument  under  seal,  or  is  otherwise  made  or  constituted 
a  specialty  debt ;  but  all  the  creditors  of  such  person,  as  well  specialty  as  simple 
contract,  shall  be  treated  as.  standing  in  equal  degree,  and  be  paid  accordingly  out 
of  the  assets  of  such  deceased  person,  whether  such  assets  are  legal  or  equitable, 
any  statute  or  other  law  to  the  contrary  notwithstanding  :  Provided  that  this  Act 
shall  not  prejudice  or  affect  any  lien,  charge,  or  other  security  which  any  creditor 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt :  32  &  33  Vict.  c.  46. 

Legacy  and  Succession  Duty. 

Whenever  any  suit  is  pending  in  any  Court  for  the  administration  of  any  pro- 
perty chargeable  with  diity  under  the  Succession  or  Legacy  Duty  Acts,  the  Court 
is  to  provide  out  of  any  property  which  may  be  in  its  possession  or  control,  for 
the  payment  of  duty  to  the  Commissioners :  16  &  17  Vict.  c.  51,  s.  58. 

"  Every  order  directing  the  payment  of  money,  or  the  transfer  or  delivery  of 
securities  in  Court,  in  respect  of  which  duty  shall  be  payable  to  the  revenue  under 
the  Acts  relating  to  legacy  or  succession  duty,  shall,  unless  such  order  expressly 
provides  for  the  payment  of  the  duty,  also  direct  the  Chancery  Paymaster  to  have 
regard  to  the  circumstance  that  such  duty  is  payable ;  and  when  by  an  order 
money  or  securities  in  respect  of  which  such  duty  may  be  chargeable  are  directed 
to  be  invested,  carried  over,  or  placed  to  a  separate  account,  the  words  '  subject 
to  legacy  duty,'  or  '  subject  to  succession  duty,'  as  the  case  may  be,  shall  be 
added  in  the  order  to  the  title  of  the  account  thereby  directed  to  be  raised. 
Every  order  providing  for  payment  out  of  money  or  the  proceeds  of  securities  in 
Court  of  any  duty  payable  under  the  Acts  relating  to  legacy  or  succession  duty 
shall  direct  that  the  amount  of  such  duty  shall,  upon  the  requisition  of  the  Com- 
missioners of  Inland  Revenue,  be  transferred  to  the  account  of  Inland  Revenue  at 
the  Bank:"  Chancery  Funds  Rules,  1874,  r.  14. 

Where  the  amount  of  the  duty  is  small  it  is  sometimes  ordered  to  be  paid  to 
the  solicitor  on  his  undertaking  to  apply  it. 

If  a  fund  is  paid  out  of  Court  without  providing  for  duty  which  is  chargeable 
upon  it,  the  person  chargeable  may,  upon  the  application  of  the  Attorney-General, 
be  ordered  to  pay  the  amount :  Bryan  v.  Mansion  (L.  C),  3  Jur.  (N.S.)  473. 

Interest  on  Debts  and  Legacies. 

"  Where  a  decree  or  order  is  made  directiiig  an  account  of  the  debts  of  a 
deceased  person,  unless  otherwise  ordered   interest  shall  be  computed  on  such 
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debts,  as  to  such  of  them  as  carry  interest,  after  the  rate  they  respectively  carry, 
and  as  to  all  others  after  the  rate  of  £4  per  cent,  per  annum  from  the  date  of  the 
decree  or  order  "  :  Cons.  Ord.  42,  rule  9. 

"  A  creditor  whose  debt  does  not  carry  interest,  who  comes  in  and  establishes 
the  same  before  the  judges  in  chambers  under  a  decree  or  order  of  the  Com:t  or  of 
the  judge  in  chambers,  shall  be  entitled  to  interest  upon  his  debt  at  the  rate  of 
£A  per  cent,  per  annum  from  the  date  of  the  decree  Or  order,  out  of  any  assets 
which  may  remain  after  satisfying  the  costs  of  the  suit,  the  debts  established, 
and  the  interest  of  such  debts  as  by  law  carry  interest " :  Cons.  Ord.  42,  rule  10. 

All  judgment  debts  carry  interest  at  the  rate  of  £4  per  cent,  per  annum  from 
the  time  of  entering  up  the  judgment :  1  &  2  Vict.  c.  110. 

As  to  allowance  for  interest  on  the  arrears  of  annuities  :  See  Dan.  5th  ed.  1104, 
and  cases  there  cited. 

"  Where  a  decree  or  order  is  made  directing  an  account  of  legacies,  interest  shall 
be  computed  on  such  legacies  after  the  rate  of  £4  per  cent,  per  annum  from  the 
end  of  one  year  after  the  testator's  death,  unless  otherwise  ordered,  or  unless  any 
other  time  of  payment  or  rate  of  interest  is  directed  by  the  will,  and  in  that  case 
according  to  the  will"  :  Cons.  Ord.  42,  rule  11. 

In  the  case  of  legacies  charged  upon  or  directed  to  be  raised  out  of  the  rents 
and  profits  of  real  estate  or  by  mortgage  interest  is  chargeable  from  the  death  of 
the  testator :  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10 ;  Spurway  v.  Olynn,  9  Ves. 
483;  Shirt  v.  Westhy,  16  Ves.  393. 

"Where  real  estates  are  devised  upon  trust  for  sale,  and  out  of  the  proceeds  to' 
pay  legacies,  interest  is  payable  from  the  period  of  a  year  after  the  testator's  death : 
Ihimer  v.  Buck,  L.  B.  18  Eq.  301. 

Apportionment  of  Income — Appoktionment  Act,  1870. 

"  All  rents,  annuities,  dividends,  and  other  periodical  payments  in  the  nature 
of  income  (whether  reserved  or  made  payable  under  an  instrument  in  writing  or 
otherwise)  shall,  like  interest  on  money  lent,  be  considered  as  accruing  from  day 
to  day,  and  shall  be  apportionable  in  respect  of  time  accordingly  " :  33  &  34  Vict. 
c.  35,  a.  2. 

The  word  "  rents"  includes  rent-service,  rent-charge,  and  rent-seek,  and  also 
tithes  and  all  periodical  payments  or  renderings  in  lieu  of  or  in  the  nature  of  rent 
or  tithe. 

The  word  "  annuities  "  includes  salaries  and  premiums. 

The  word  "dividends"  includes  (besides  dividends  .strictly  so  called)  all  pay- 
ments made  by  the  name  of  dividend,  bonus,  or  otherwise,  out  of  the  revenue  of 
trading  or  other  public  companies,  divisible  between  all  or  any  of  the  members  of 
such  respective  companies,  whether  such  payments  shall  be  usually  made  at  any 
fixed  time  or  otherwise  :  33  &  34  Vict.  c.  35,  s.  5. 

The  income  arising  from  personalty  specifically  bequeathed  has  in  certain  cases 
been  held  not  apportionable  under  the  Apportionment  Act,  1870,  as  between  the 
specific  legatee  and  the  estate  of  the  testator:  Whitehead  v.  Whitehead,  L.  R. 
16  Eq.  528 ;  Jones  v.  Ogle,  L.  E.  8  Ch.  192.  But  as  a  general  rule  a  specific 
devise  or  bequest  appears  to  be  apportionable ;  Gapron  v.  Capron,  L.  R.  17  Eq. 
288  ;  Pollock  v.  Pollock,  L.  E.  18  Eq.  329  ;  Barsluck  v.  Pedley,  L.  E.  19  Eq. 
271. 

The  apportioned  part  of  any  such  rent,  annuity,  dividend,  or  other  payment 
shall  be  payable  or  recoverable  in  the  case  of  a  continuing  rent,  annuity  or  other 
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such  payment,  when  the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before,  and  in  the  case  of  a  rent, 
annuity,  or  other  such  payment  determined  by  re-entry,  death,  or  otherwise, 
when  the  next  entire  portion  of  the  same  would  have  been  payable  if  the  same 
had  not  so  determined,  and  not  before :  33  &  34  Vict.  c.  35,  s.  3. 

Ne  Exeat  in  Administration  Suit. 

A  ne  exeat  may  be  obtained  against  a  deft  ordered  to  pay  money  in  an  adminis- 
tration suit,  upon  evidence  that  he  is  about  to  leave  the  country  before  the  day 
of  payment  has  arrived :  Soley  v.  Sobey,  L.  E.  15  Eq.  200. 

Account  between  Tenant  foe  Life  and  Eemainderman. 

In  adjusting  the  accounts  of  a  testator's  estate  between  tenant  for  life  and  re- 
mainderman the  debts  and  legacies  are  to  be  taken  as  having  been  paid,  not  out 
of  capital  only,  but  with  such  portion  of  that  capital  as,  together  with  the  income 
of  that  portion  for  one  year,  is  sufficient  for ,  the  purpose :  Alhusen  v.  Wittell, 
L.  E.  4  Eq.  293.     See  also  Marshall  v.  Growiher,  L.  E.  2  Oh.  D.  199. 

And  the  rule  is  not  affected  by  the  circumstance  that  the  debts  and  legacies 
have  been  paid  before  the  expiration  of  a  year  from  testator's  death  :  Lambert  v. 
Lambert,  L.  E.  16  Eq.  320. 

Odtstanding  Estate. 

"  Every  decree  or  order  for  an  account  of  the  personal  estate  of  a  testator  or  in- 
testate shall  contain  a  direction  for  an  inquiry  what  parts  (if  any)  of  such 
personal  estate  are  outstanding  or  undisposed  of,  unless  the  Court  shall  other- 
wise direct ";  Cons.  Ord.  23,  rule  I'i.  ' 

DOMICIL. 

The  domicil  of  every  individual  as  soon  as  he  is  born  is  the  domicil  of  his 
father  if  the  child  be  legitimate,  and  the  domicil  of  the  mother  if  illegitimate. 
This  is  the  domioU  of  origin.  Other  domicils,  including  domicil  by  operation  of 
law,  as  on  marriage,  are  domicils  of  choice :  Udny  v.  TJdny,  1  H.  L.,  Sc.  441. 

Domicil  of  choice  is  a  conclusion  or  inference  which  the  law  derives  from  the  fact 
of  a  man  fixing  voluntarily  his  sole  or  chief  residence  in  a  particular  place,  with  an 
intention  of  continuing  to  reside  there  for  an  unlimited  time :  S.  C.  See  also 
Haldane  v.  Eckford,  L.  E.  8  Eq.  631,  640. 

The  evidence  must  be  stronger  to  shew  abandonment  of  original  domicil.  than 
to  shew  retention  of  original  domicil :  Lord  v.  Oolvin,  4  Dr.  366  ;  Whicker  v.  Hume, 
7  H.  L.  C.  124. 

And  to  establish  a  change  of  domicil  of  origin  it  is  necessary  to  shew  that  the 
person  whose  domicil  is  in  question  intended  to  change  his  domicil  as  distin- 
guished from  his  nationality  and  allegiance :  Moorhouse  v.  Lord,  10  H.  L.  C. 
272. 

But  an  intention  to  change  the  civil  status  has  been  held  unnecessary :  L.  E. 
12  Eq.  617. 

In  order  to  effect  a  change  of  domicil  it  is  sufficient  that  there  should  be  a 
change  of  residence  of  a  permanent  character  voluntarily  assumed :  Haldane  v. 
Echford,  L.  E.  8  Eq.  631. 
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The  intention  required  to  effect  a  change  of  domicil  (as  distinguished  from  the 
acts  embodying  it)  is  an  intention  to  settle  in  a  new  country  as  a  permanent 
home:  Douglas  v.  Douglas,  L.  E.  12  Eq.  617. 

But  the  residence  must  he  freely  chosen,  and  not  prescribed  or  dictated  by  any 
external  necessity,  and  it  must  be  residence  fixed,  not  for  a  limited  period  or 
particular  purpose,  but  generally,  and  indefinite  in  its  future  contemplation: 
Udny  V.  Udny,  1  H.  L.  Sc.  441. 

A  man  cannot,  at  least  with  reference  to  the  law  of  succession  to  personal 
estate,  have  two  domicils  :  Somerville  v.  Somerville,  i  Ves.  749  ;  Forbes  v  Forbes 
Kay,  341. 

The  domicil  of  an  infant  canuot  be  changed  by  his  own  act :  Forbes  v.  Forbes 
Kay,  341,  353. 

An  acquired  domicil  is  not  lost  by  mere  abandonment,  but  continues  until  a 
subsequent  domicil  is  acquired  :  Munroe  v.  Douglas,  5  Madd.  379. 

And  the  strongest  intention  of  abandoning  a  domicil,  and  actual  abandonment 
of  residence,  will  not  deprive  a  man  of  that  domicil,  unless  he  has  acquired 
another  :  Forbes  v.  Forbes,  Kay,  341. 

The  determination  of  a  man's  domicil  is  not  affected  by  the  circumstance  that 
the  choice  of  residence  had  been  made  in  deference  to  the  wishes  of  his  wife  : 
Aitchison  v.  Dixon,  L.  E.  10  Eq.  589. 

Costs  out  of  Estate. 

Generally,  wherever  an  estate  or  fund  is  administered  by  the  Court,  the  costs 
of  all  necessary  and  proper  parties  are  the  first  charge :  Hare  v.  Eose,  8  Ves.  558 ; 
Fffrd  V.  Lord  Chesterfield,  21  Beav.  426  ;  Barnwell  v.  Iremonger,  1  Dr.  &  Sm. 
255. 

Trustees,  executors,  and  administrators,  are  entitled  to  their  costs  out  of  the 
estate,  except  in  cases  of  misconduct  or  vexatious  conduct :  Ourteis  v.  Candler, 
6  Madd.  123  ;  Poole  v.  Pass,  1  Beav.  600 ;  Bolford  v.  Phipps,  3  Beav.  434,  440 ; 
4  Beav.  474 ;  Whitmarsh  v.  Sobertson,  6  Jur.  921 ;  Noble  v.  Meymott,  14  Beav. 
471 ;  King  v.  King,  1  De  G.  &  J.  663  ;  Faringtm.  v.  ParVxir,  L.  E.  4  Eq.  116. 

If  trustees  or  persons  holding  a  fiduciary  position  sever  in  the  institution  of  pro- 
ceedings or  in  their  defence,  they  will  only  be  entitled,  except  under  special 
circumstances,  to  one  set  of  costs  :  Farr  v.  Sheriff,  4  Hare,  528 ;  10  Jur.  630  ; 
Eughes  v.  Key,  20  Beav.  395  ;  Bnaw  v.  Tweed,  L.  E.  9  Eq.  622. 

Where  the  trustees  have  not  joined  in  instituting  the  procedings,  and  the  pit's 
costs,  independently  of  the  question  of  severance,  have  been  properly  incurred, 
the  costs  of  the  deft  trustee,  if  he  ought  to  have  been  made  a  co-pit,  are  deducted 
from  the  pit's  costs ;  and  if  the  deft  trustee  has  refused  to  join  as  a  co-pit,  his 
costs  should  be  deducted :  Dan.  5th  ed.  1274 ;  Hughes  v.  Key,  20  Beav.  395. 

Where  a  trustee  ought  to  have  paid  the  fund  into  Court  under  the  Trustee 
Relief  Act,  he  will  only  be  allowed  such  costs  as  he  would  have  been  entitled  to 
if  the  fund  had  been  so  paid  in  :  Wells  v.  Malbrni,  31  Beav.  48  ;  8  Jur.  (N.S.)  249 ; 
Qunnell  v.  White,  18  W.  E.  883. 

If  trustees  or  persons  holding  a  fiduciary  position  by  their  neglect  or  mis- 
conduct occasion  the  proceedings,  they  will  not  be  entitled  to  costs  out  of  the 
estate :  England  v.  Bownes,  6  Beav.  279 ;  Cockroft  v.  Sutcliffe,  2  Jur.  (N.S.)  323 ; 
Fyfe  V.  Arbuthnot,  3  Jur.  (N.S.)  651 ;  Simpson  v.  Bathurst,  L.  E.  5  Ch.  193. 

But  mere  neglect  of  duty,  such  as  the  omission  to  remit  balances,  if  unaccom- 
panied by  fraud,  does  not  disentitle  them  to  the  general  costs  of  suit,  although  it 
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may  subject  them  to  the  costs  of  so  much  of  the  suit  as  w:as  occasioned  by  their 
neglect :  Dan.  5th  ed.  1277,  n.,  and  cases  cited. 

Where  proceedings  are  instituted  either  by  creditors  or  legatees  for  a  general 
administration,  the  personal  representatives  of  the  testator  or  intestate  are  en- 
titled to  their  costs  out  of  the  estate.  And  even  where  the  assets  are  insufficient 
for  the  payment  of  the  debts,  the  costs  constitute  the  first  charge  upon  the  fund 
arising  from  the  personal  estate :  Gaunt  v.  Taylor,  2  Hare,  413,  420 ;  Ottley  v. 
Oilby,  8  Beav.  602 ;  Tanner  v.  Dancey,  9  Beav.  339,  342,  Stevens  v.  FUlen, 
12  Jur.  282. 

But  in  proceedings  by  a  creditor  against  a,  personal  representative  for  payment 
of  that  creditor's  debt  only,  the  Court  makes  no  order  for  payment  of  the  costs  of 
the  personal  representative,  although,  if  the  creditor  succeeds,  the  payment  of  his 
debt  as  well  as  his  costs  will  be  ordered  out  of  the  estate. 

Where  a  suit  for  administration  has  been  properly  instituted,  the  costs  of  the 
pit  and  all  necessary  parties  are  considered  as  expenses  in  administering  the 
estate,  and  are  a  first  charge  upon  it :  Dan.  5th  ed.  1286  ;  Loomes  v.  Stotherd, 
1  S.  &  S.  458  ;  Lwrkins  v.  Paxton,  2  My.  &  K.  320 ;  Barker  v.  Wardle,  2  My. 
&  K.  818. 

If  the  estate  is  insufficient  for  the  payment  of  all  the  costs,  the  executor's  costs 
are  first  payable ;  then  the  pit's ;  and  then  those  of  the  other  parties :  Tipping  v. 
Power,  1  Hare,  405, 411  ;  6  Jur.  434  ;  Tanner  v.  Dancey,  9  Beav.  339. 

In  suits  by  a  creditor  on  behalf  of  himself  and  other  creditors,  if  the  estate 
proves  insufficient,  the  pit  is  entitled  to  his  costs  as  between  solicitor  and  client : 
Sutton  v.  Doggett,  3  Beav.  9  ;  Brodie  v.  Bolton,  3  My.  &  K.  168  ;  Stanton  v. 
Eatfield,  1  Keen,  358,  362 ;  Thomas  v.  Jones,  1  Dr.  &  Sm.  134 ;  6  Jur.  (N.S.) 
391 ;  see  also  Larhins  v.  Paxton,  2  My.  &  K.  320. 

So,  too,  in  suits  by  a  legatee,  where  the  estate  is  sufficient  to  pay  the  debts,  but 
insufficient  to  pay  the  legacies  in  full:  Gross  v.  Kennington,  11  Beav.  89; 
Waldron  v.  Francis,  10  Hare,  App.  10;  Thomas  v.  Jones,  1  Dr.  &  Sm.  134; 
6  Jur.  (N.S.)  391 ;  Burrell  v.  Smith,  L.  R.  9  Eq.  443. 

Where  there  was  no  personalty,  and  the  suit  had  been  instituted  by  creditors 
to  administer  the  realty,  which  proved  deficient,  the  costs  of  all  parties  taxed  as 
between  party  and  party  were  directed  to  be  ^\&  pari  passu  out  of  the  fund;  the 
balance  then  remaining  to  be  applied  in  payment  of  the  pit's  extra  costs  as 
between  solicitor  and  client ;  and  then  in  payment  of  debts :  Henderson  v.  Bolls, 
L.  E.  2  Bq.  532;  Dan.  5th  ed.  1301. 

Where  the  pit's  claim  fails,  or  the  estate  is  exhausted  by  prior  demands,  so 
that  he  does  not  obtain  payment  of  his  demand,  he  is  nevertheless  entitled  to  his 
costs  if  the  Court  has  been  enabled  to  adminster  the  estate  through  his  exertions  : 
Wedgwood  v.  Adams,  8  Beav.  103. 

But  where  a  person  claiming  as  legatee  fails  to  establish  his  claim,  he  will  not 
in  general  be  allowed  his  costs  out  of  the  estate :  Dan.  5th  ed.  1289  ;  Lynn  v. 
Beaver,  T.  &  E.  63,  69  ;  Lee  v.  Delane,  4  De  G-.  &  Sm.  1,  6  ;  14  Jur.  861 ;  see 
also  Lee  v.  Brown,  4  Ves.  362,  369 ;  Otthy  v.  OUly,  8  Beav.  602 ;  Thompson  v. 
Olive,  11  Beav.  475. 

Where  any  doubt  arises  with  reference  to  any  bequest  or  devise  which  has 
occasioned  the  proceedings,  the  costs  of  suit  are  usually  paid  out  of  the  residuary 
personal  estate :  Nislet  v.  Murray,  5  Ves.  149,  158  ;  Wilson  v.  Brownswick, 
9  Ves.  180 ;  Wilson  v.  Sqwvre,  13  Sim.  212  ;  Eandley  v.  Davies,  5  Jur.  (N.S.) 
190  ;  Wilkinson  v.  Lindgren,  L.  R.  5  Ch.  570. 
And  this  is  the  rule  although  the  testator  charges  his  debts  and  testamentary 
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expenses  upon  a  specific  fund :  Brovm  v.  Groombridge,  4  Madd.  495,  502 ; 
Linley  v.  Taylor,  1  GiflF.  67 ;  Stringer  v.  Barper,  26  Beav.  585 ;  5  Jur.  (N.S.)  40l! 
But  where  a  specific  part  of  a  testator's  property  was  charged  with  his  debts  in 
exoneration  of  the  residue,  the  costs  of  the  suit  were  held  payable  out  of  the  part 
charged  :  Morrell  v.  Fisher,  4  De  G.  &  Sm.  422  ;  see  also  Wilson  v.  Beaton,  11 
Beav.  492. 

So,  too,  where  a  specific  part  was  charged  with  the  debts  and  the  costs  of  exe- 
cuting the  trusts  of  the  will:  Alsop  v.  Bell,  24  Beav.  451;  Webh  v.  Be  Beau- 
voison,  9  Jur.  (N.S.)  369  ;  11  W.  E.  132. 

Where  the  costs  of  suit  are  payable  out  of  the  general  residue,  no  distinction 
exists  between  the  cases  in  which  it  is  disposed  of  and  those  in  which  it  is  not : 
Eyre  v.  Marsden,  4  My.  &  Cr.  244 ;  Nisbett  v.  Murray,  5  Ves.  149  ;  House  v. 
Chaprmn,  4  Ves.  542 ;  Barton  v.  Cook,  5  Ves.  461. 

Where  a  testator  devised  the  whole  of  his  real  estate  to  trustees  upon  trusts, 
some  of  which  were  void  for  remoteness,  and  the  will  contained  no  residuary 
devise,  the  personalty  being  insufScient,  the  costs  were,  as  between  the  heir  and 
devisee,  ordered  to  be  borne  primarily  by  the  real  estate  descended :  Bow  v.  Bow, 
L.  E.  7  Eq.  414. 

In  the  latter  case,  the  whole  estate  being  vested  in  trustees  and  the  costs  of 
suit  being  costs  incurred  in  the  execution  of  the  trusts,  the  rights  of  the  heir-at- 
law  were  not  such  rights  as  would  attach  to  an  heir  having  a  clear  legal  estate : 
see  observations  of  V.-C.  J.  in  S.  0.  417. 

Where  a  particular  fund  has  been  severed  from  the  residue,  and  the  question  is 
simply  between  persons  claiming  it,  the  costs  come  out  of  that  fund :  Jenour  v. 
Jenour,  10  Ves.  562,  573 ;  Wilson  v.  Squire,  13  Sim.  212  ;  Dugdale  v.  Dugdale, 
12  Beav.  247,  251 ;  Governesses'  Institution  v.  Busbridger,  18  Beav.  467 ; 
Bichardson  v.  Busbridger,  20  Beav.  136. 

Where  real  and  personal  estates  are  administered  in  one  suit,  the  costs  may  be 
apportioned  between  the  two  estates :  Jones  v.  Mitchell,  1  S.  &  S.  290,  295 ; 
Dixon  V.  Dawson,  2  S.  &  S.  327,  340 ;  Bennett  v.  Foster,  7  Beav.  540,  544 ; 
Johnston  v.  Todd,  8  Beav.  489,  492 ;  BopUnson  v.  Ellis,  10  Beav.  169,  176. 

And  they  may  be  apportioned  between  appointed  aud  unappointed  parts  of  a 
fund :  Trollope  v.  Routledge,  1  De  G.  &  Sm.  662,  671 ;  Warren  v.  Postlethwaite,  2 
Coll.  116,  123. 

By  consent  the  Court  has  made  orders  charging  the  costs  of  an  administration 
suit  on  the  real  estate,  and  directing  a  sale:  Thackeray  v.  Parker,  1  New  Rep. 
567 ;  Coventry  v.  Coventry,  34  Beav.  572 ;  Fleming  v.  Armstrong,  34  Beav.  109 ; 
Cox  V.  Cox,  3  K.  &  J.  554. 

But  the  Court  has  no  jurisdiction  to  charge  such  costs  on  the  property  being 
administered  against  the  wish  of  a  beneficiary  who  offers  to  pay  his  share  of  those 
costs :  Lees  v.  lees,  L.  E.  15  Eq.  151. 

In  an  administration  suit  by  a  mortgagee  who  has  obtained  an  order  for  sale  for 
payment  of  his  debt,  the  executors  of  the  testator  have  been  given  their  costs, 
charges,  and  expenses  in  priority  to  the  pit's  costs :  Be  Spensby's  Estate,  L.  E. 
15  Eq.  16 ;  see  also  Wetenhall  v.  Davis,  33  Beav.  285.  But  see  contra  Cook  v. 
Bart,  L.  E.  12  Eq.  459,  463 ;  Pinchard  v.  Fellows,  L.  E.  17  Eq.  421. 

In  an  administration  suit  by  a  legatee,  others  in  the  same  class  served  with 
notice  of  the  decree  and  attending  the  proceedings  are  not,  except  under  special 
circumstances,  allowed  their  costs  of  attending :  Be  Taylor's  Estate,  L.  E.  1  Eq. 
495  ;  Armstrong  v.  Armstrong,  L.  E.  12  Eq.  614. 

A  direction  in  the  will  of  a  testator  to  pay  testamentary  expenses  and  debts 
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includes  the  costs  of  an  administration  suit :  Earloe  v.  Harloe,  L.  R.  20  Eq.  471 ; ' 
Miles  V.  Harrison,  L.  E.  9  Ch.  316. 

Costs  of  Incumbered  Shares. 

Where  parties  entitled  to  a  share  in  an  estate  heing  administered  have  incum- 
bered such  share,  they  and  their  incumbrances  will  only  be  entitled  to  one  set 
of  costs  between  them  out  of  the  estate,  and  the  extra  hosts  will  be  thrown  upon 
the  share  itself:  Greedy  y.  Lavender,  ll'Bes.v.  ill,  4:20  ;  Order,  p.  288;  Semnant 
V.  Hood,  27  Beav.  613  ;   Ward  v.  Tates,  1  Dr.  &  Sm.  80. 

And  in  such  case  the  costs  of  the  mortgagbrs  which  are  payable  out  of  the 
estate  will,  if  necessary,  be  ordered  to  be  paid  to  the  incumbrancers  in  order  of 
priority :  S.  C. ;  Perceval  v.  Perceval,  L.  E.  9  Eq.  386,  394. 

County  Court  Jurisdiction. 

The  County  Courts  held  under  the  Act  9  &  10  Vict.  u.  95,  are  to  exercise  all 
the  power  and  authority  of  the  Court  of  Chancery  (inter  alia) :  1.  In  all  suits 
by  creditors,  legatees  (whether  specific,  pecuniary,  or  residuary),  devisees 
(whether  in  trust  or  otherwise),  heirs-at-law,  or  next  of  kin,  in  which  the  per- 
sonal or  real,  or  personal  and  real,  estate  against  or  for  an  account  or  administra- 
tion of  which  the  demand  may  be  made  shall  not  exceed  in  amount  or  value  the 
sum  of  £500.  2.  In  all  suits  for  the  execution  of  trusts  in  which  the  trust  estate 
or  fund  shall  not  exceed  in  amount  or  value  the  sum  of  £500 :  28  &  29  "Vict.  c. 
99,  s.  1. 

The  County  Couvts  have  power  under  this  Act  to  entertain  administration 
suits  instituted  by  the  assignees  and  representatives  of  the  persons  enumerated  in 
those  classes :   Turner  v.  Beynoldson,  L.  E.  16  Eq.  37. 

But  the  Acts  conferring  equitable  jurisdiction  on  the  County  Courts  do  not 
prohibit  a  pit  from  instituting  proceedings  in  the  Court  of  Chancery :  Brown  v. 
Bye,  L.  E.  17  Eq.  343. 

Any  one  of  the  Vice-Chan cellors  on  application  at  chambers  may  transfer  the 
same  to  the  Court  of  Chancery  upon  such  terms,  if  any,  as  to  security  for  costs 
or  otherwise,  as  he  may  think  fit :  28  &  29  Vict.  c.  99,  s.  2. 

Where  during  the  progress  of  any  proceedings  it  appears  that  the  subject- 
matter  exceeds  the  limit  in  point  of  amount  to  which  the  jurisdiction  of  the 
County  Court  extends,  the  validity  of  any  order  or  decree  made  is  not  to  be 
affected,  but  the  suit  or  matter  is  to  bo  transferred  to  the  Court  of  Chancery ;  and 
any  party  may  apply  that,  notwithstanding  such  excess  in  the  amount  of  such 
limit,  the  suit  or  matter  may  be  prosecuted  in  chambers :  28  &  29  Vict.  c.  99, 
s.  9. 

Proceedings  for  the  administration  of  the  assets  of  a  deceased  person  are  to  be 
taken  in  the  County  Court  within  the  district  of  which  the  deceased  person  had 
his  last  place  of  abode  in  England,  or  in  which  the  executors  or  administrators,  or 
any  one  of  them,  shall  have  their  or  his  place  of  abode :  28  &  29  Vict.  c.  99, 
s.  10. 

Where  any  suit  or  proceeding  shall  be  pending  in  the  Court  of  Chancery 
which  might  have  been  commenced  in  a  County  Court,  any  party  may  apply  at 
chambers  to  have  the  same  transferred  to  the  County  Court  in  which  the  pro- 
ceedings might  have  been  commenced :  30  &  31  Vict.  c.  142,  s.  8. 

A  transfer  under  30  &  31  Vict.  c.  143    s.  8,  is  matter  for  discretion  of  the 
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judge  before  whom  the  suit  is  pending,  with  which  the  Court  of  Appeal  will  not 
interfere :  Linford  v.  dudgeon,  L.  R.  6  Ch.  359. 

"  The  provisions  contained  in  the  5th,  7th,  8th,  and  10th  sections  of  the  County 
Court  Act,  1867  (30  i&  31  Vict.  o.  142),  shall  apply  to  all  actions  commenced  or 
pending  in  the  said  High  Court  of  Justice  in  which  any  relief  is  sought  which 
can  be  given  in  a  County  Court " :  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  67. 


Charities. 

Gifts  to  Charities — Preliminary  Inquiries. 

Let  an  inquiry  be  made  hov?  much  of  the  testator's  personal  estate 
consisted  at  the  time  of  his  death  of  pure  personalty,  and  how  much 
of  personalty  savouring  of  realty.  If  ordered  :  Declare  that  the  pecu- 
niary legacies  to  the  —  charities  failed  in  the  proportion  that  the 
personalty  savouring  of  realty  bears  to  the  whole  personalty. 

Administration  Order — Pure  and  Impure  Personalty  to  he  Distinguished. 

Let  an  inquiry  be  made  who  were  the  next  of  kin,  according  to  the 
statutes  for  the  distribiition  of  intestates'  estates,  of  the  testator  J.  B. 
living  at  the  time  of  his  death,  and  whether  any  of  them  are  since  dead, 
and  if  so,  who  is  or  are  their  respective  legal  personal  representative 
or  representatives.  An  account  of  the  personal  estate  not  specifically 
bequeathed  of  the  said  testator  come  to  the  hands  of  the  Defts  E.  H.  and 
W.  B.,  the  executors  of  his  will,  or  either  of  them,  or  to  the  hands  of 
any  other  person  or  persons  by  the  order,  or  for  the  use  of  the  said  Defts 
or  either  of  them.  And  in  taking  such  accounts.  Let  that  part  of  the 
said  personal  estate  which  consists  of  pure  personalty  be  distinguished 
from  that  part,  if  any,  of  the  testator's  personal  estate  as  savours  of 
realty.  An  inquiry  what  were  the  respective  values  at  the  death  of 
the  testator  of  such  respective  parts  of  his  said  personal  estate  not 
specifically  bequeathed. — Usual  accounts  as  to  debts,  funeral  expenses, 
legacies,  and  outstanding  personalty. — Let  the  testator's  personal 
estate  not  specifically  bequeathed  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  administration,  and  then  in 
payment  of  the  legacies  and  annuities,  if  any,  given  by  his  will.— 
Inquiry  as  to  real  estate.— Adjourn  further  consideration.— Liberty 
to  apply.     Hosking  v.  Eolt  (T.-C.  H,),  July  7,  1876. 

Similar  Order — Inquiry  as  to  Charities  and  their  Treasurers,  &c. 
1.  An  inquiry  who  were  the  next  of  kin,  &c.     2.  An  account  of  the 
personal  estate  of  the  testator,  not  specifically  bequeathed,  &c.     3.  An 
inquiry  whether  any  and  what  parts  of  the  testator's  personal  estate 
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not  specifically  bequeathed  consisted  of  leasehold  hereditaments  or  of 
money  secured  upon  mortgage  of  or  in  any  wise  connected  with  any  in- 
terest in  real  estate,  and  whether  any  and  what  parts  thereof  consisted 
of  personal  estate  unconnected  with  land,  and  what  were  the  respective 
values  thereof  at  the  death  of  the  said  testator.  4.  An  inquiry  what 
are  the  several  charitable  institutions  intended  in  the  residuary  bequest 
contained  in  the  testator's  will,  and  who  are  the  present  treasurers  of 
such  charitable  institutions  respectively,  and  in  case  there  should  be 
no  such  treasurer,  then  who  are  the  trustees  or  managers  thereof,  or 
other  the  persons  entitled  to  receive  and  authorized  to  give  receipts 
for  moneys  payable  to  them  respectively.  5.  An  inquiry  whether  any 
and  which  of  the  said  charitable  institutions  are  or  is  authorized  by 
law  to  tate  and  receive  bequests  of  impure  personal  estate. — Usual 
accounts  of  testator's  debts,  funeral  expenses,  and  legacies,  and  annui- 
ties.-— Inquiry  as  to  outstanding  personalty. — Let  the  testator's  per- 
sonal estate,  not  specifically  bequeathed,  be  applied,  &c. — Adjourn 
further  consideration. — Liberty  to  apply.  Walton  v.  Paine  (M.  E.), 
Dec.  11,  1875. 

Similar  Order — Without  Prejudice  to  Validity  of  Gifts. 

Usual  accounts. — -Let  the  testator's  personal  estate  not  specifically 
bequeathed  be  applied  in  payment  of  his  debts  and  funeral  expenses, 
in  a  due  course  of  administration,  and  then  in  payment  of  the  legacies 
and  annuities  given  by  his  will,  but  subject  and  without  prejudice  to 
any  questions  whether  any  and  which  of  the  charitable  legacies  given 
by  the  testator  may  to  any  and  what  extent  be  void  under  the  statute 
9  Geo.  2,  cap.  36,  and  to  the  apportionment  thereof.  MacLaren  v.  Parh- 
ington  (V.-O.  H.),  Feb.  19,  1876. 

Prelimirtary  Inquiry  as  to  Charities  referred  to  in  Testator's  Will. 

Let  an  inquiry  be  made  what  are  the  institutions  referred  to  in  the 
will  of  the  testatrix  F.  M.  as  the  Dominican  convent  at  Caris- 
brook,  and  the  Sisters  of  Charity  of  St.  Paul  at  Selly  Oak,  and 
whether  they  are  charitable  institutions  within  the  meaning  of  the 
Mortmain  Act.  Cocks  v.  Manners  (V.-C.  W.),  Nov.  5, 1870  ;  cited  L.  E. 
12  Eq.  574. 

Similar  Order. 

An  inquiry  whether  there  was  any  church  answering  the  descrip- 
tion in  the  will  of  the  testatrix  M.  M.  of  "  an  additional  church  at 
Aberystwith"  being  erected  or  being  about  to  be  erected  at  the 
time  of  the  death  of  the  testatrix.  Sinnett  v.  Herbert  (V.-C.  B.), 
May  7, 1869. 
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Gifts  declared  Void. 

Declare  that  the  charitable  gifts  contained  in  the  will  of  the 
testator  A.,  or  in  the  indenture  dated,  &c.,  so  far  as  the  same  are 
payable  out  of  the  testator's  real  estate  or  personal  estate  savouring 
of  realty,  are  null  and  void  [or,  that  the  bequest  of  £ —  contained  in 
■the  will  of  the  testator  A.  to  — ,  to  be  applied,  &c.,  is  null  and  void], 
as  being  contrary  to  the  statute  passed  in  the  ninth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Second,  intituled,  "An 
Act  to  restrain  the  Disposition  of  Lands  whereby  the  same  become 
Unalienable." 

Crift  Void — Objects  Indefinite. 

Declare  that  the  residuary  bequest  contained  in  the  will  and  codicil 
of  J.  v.,  otherwise  V.,  the  testator  in  the  pleadings  named,  is  void  for 
uncertainty. — Consequential  directions.  Vezey  v.  Jamson,  I  Sim.  & 
Stu.  (39. 

Cfift  Void — Fever  Hospital. 

Declare  that  the  gift  to  the  Pit  C.  H.  by  S.  D.,  the  testator,  of  the 
sum  of  £5000  to  build  a  fever  hospital,  and  the  trusts  of  the  fund 
declared  by  the  Pits  in  and  by  the  deed-poll  of  the  3rd  of  April, 
1866,  being  for  the  erection  after  the  decease  of  the  said  S.  D.,  and 
for  the  fulure  maintenance  and  support  of  a  fever  hospital  at  Chel- 
tenham, are  respectively  void,  as  being  contrary  to  the  statute  passed 
in  the  ninth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Second,  intituled,  &c. — Directions  for  taxation  and  payment  of  costs. 
HawMns  v.  Allen,  L.  E.  10  Eq.  246. 

Gift  Void  as  to  Land— Chief  Clerk's  Certificate  Varied — Legacy  to  abate 
in  Proportion  which  Bealty  and  Personal  Estate  savouring  of  Realty 
bear  to  Pure  Personalty. 

It  appearing  from  the  chief  clerk's  certificate  and  the  first  schedule 
thereto  that  the  aggregate  value  at  the  time  of  the  testatrix's  death  of 
such  parts  of  her  personal  estate  as  had  arisen  from  or  were  connected 
with  land  was  the  sum  of  £2448  16s.  bd.,  and  that  the  aggregate  value 
at  the  same  period  of  such  parts  of  her  personal  estate  as  had  not 
arisen  from  and  were  not  connected  with  land  was  the  sum  of 
£9047  19«.  M.;  and  his  Loidship  heing  of  opinion  that  in  the  said 
sum  of  £2448  15«.  bd.  three  items  were  improperly  included,  viz.  those 
numbered  respectively  1,  4,  and  5,  in  the  said  schedule,  the  aggregate 
value  of  which  amounts  to  £634  2s.  Id.,  and  that  such  last-mentioned 
sum  should  be  subtracted  from  the  said  £2448  16«.  bd.,  whereby  the 
same  will  be  reduced  to  £1914  138.  U.  and  added  to  the  said 
£9047  19s.  Qd.,  whereby  the  said  £9047  19«.  9d.  will  be  increased  to 
£9582  Is.  lOd.,  Declare  that  the  legacy  of  £3000  bequeathed  by  the 


308  ADMINISTRATION.  [Part  II. 

will  of  the  said  testatrix  to  the  Deft  E.  and  to  the  Pit  tipon  trust  to 
he  by  them  applied  ''  in  aid  of  an  endowment  for  the  Welsh  church 
now  in  the  course  of  erection  at  Aberystwith  "  ought  to  abate  to  the 
extent  of  £500,  being  the  proportion,  namelj',  one  sixth,  which  the 
said  sum  of  £1914  13«.  4:d.  bears  to  the  whole  of  the  personal  estate  set 
forth  in  the  first  and  second  parts  of  the  said  schedule. — Trustees  to 
be  at  liberty  to  retain  the  sum  of  £2500,  the  unabated  proportion  of 
the  said  legacy  of  £3000  and  interest  at  £4  per  cent,  from  one  year 
after  testatrix's  death  out  of  her  estate,  and  to  be  applied  subject  to  duty 
upon  the  trusts  declared  of  the  said  legacy. — Directions  for  taxation 
and  payment  of  costs  and  payment  general  legacies  out  of  fund 
in  Court.  Sinnett  y.  Herbert,  L.  E.  7  Ch.  232,  reversing  S.  C,  L.  E. 
12  Eq.  574. 

Gifts,  some  Void,  some  Valid — Mepair  of  Monument,  Vault,  and 
Stained  Window,  &c. 
Directions  for  transfer  into  Court  of  £640  Bank  £3  per  Cent.  An- 
nuities and  for  taxation  andpay  ment  of  costs. — Declare  that  the  bequest 
of  £600  contained  in  the  will  or  testamentary  appointment  of  A.  F.,  the 
testatrix,  for  keeping  in  good  repair,  order,  and  condition  for  ever  the 
monument  of  the  testatrix's  mother  in  Hungerton  Church,  the  vault 
in  Hungerton  [churchyard]  in  which  she  is  interred,  and  the  orna- 
mental painted  window  in  Hungerton  Church,  is  as  to  the  said  monu- 
ment in  Hungerton  Church  and  the  said  ornamental  painted  window 
in  Hungerton  Church  a  valid  charitable  bequest,  but  is  as  to  the  said 
vault  in  Hungerton  [churchyard]  invalid  and  void.  And  the  Court 
being  of  opinion  that  the  direction  contained  in  the  said  will  for  the 
.application  of  the  surplus  of  the  dividends  arising  from  the  investment 
of  the  said  sum  of  £600  towards  keeping  in  repair  and  ornamenting 
the  chancel  of  the  said  church  is  a  valid  charitable  gift  to  the  extent 
of  the  surplus  dividends  arising  from  the  investment  of  two-thirds  of 
the  said  £600,  but  void  as  to  the  dividends  arising  from  the  invest- 
ment of  one-third  thereof.  Let  two-thirds  of  the  residue  of  the  said 
Bank  Annuities  be  carried  over  to  the  credit  of  the  cause,  "  The  Hun- 
gerton Monument,  Ornamental  Painted  Window,  and  Chancel  Eepair 
and  Ornament  Fund." — Directions  for  payment  of  income  to  the 
minister  and  churchwardens  of  the  parish  of  Hungerton  to  be  applied 
in  good  repair,  &c.,  of  the  monument  and  window,  and  any  surplus  to 
be  applied  in  ornamenting  and  repair  of  chancel.  Hoare  v.  Oshorn, 
L.  E.  1  Eq.  585. 

Charitable  Gifts,  some  Void,  some  Valid — Apportionment  of  Costs — 

Scheme. 

Declaee  that  the  bequest  of  £6200  given  and  bequeathed  by  the 
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will  of  H.  S.,  the  testator,  dated,  &c.,  to  the  Defts  C.  S.,  H.  S.,  and  S.  C. 
upon  trust  that  they  should  place  and  continue  the  same  out  at 
interest  on  such  mortgage  securities  as  they  or  the  major  part  of 
them  should  approve,  and  apply  the  interest,  dividends,  and  produce 
thereof  to  the  purposes  in  the  will  mentioned,  is  void,  as  heing  within 
the  intent  and  meaning  of  the  Act  made  and  passed,  &c.,  intituled,  &c. 
Declare  that  the  bequest  of  the  residue  to  the  trtiste^s  for  charitable 
purposes  is  void  under  the  same  statute,  so  far  as  such  residue  consists 
of  any  interest  in  land  or  money  payable  out  of  or  secured  on  land. 
Declare  that  the  Hibernian  mining  shares  and  Anglo-Mexican  mining 
shares  mentioned  in  the  Master's  report  are  not  such  an  interest  in 
land  as  that  the  bequest  thereof  for  charitable  purposes  is  within  the 
operation  of  the  Statute  of  Mortmain,  and  Declare  that  the  funeral 
and  testamentary  expenses,  debts,  and  legacies,  except  the  legacy  of 
£6200,  and  the  costs  of  all  parties  of  this  suit  as  between  solicitor  and 
client,  ought  to  be  paid  pro  rata  out  of  the  mixed  personalty  and  the 
pure  personalty. — Eeference  to  carry  on  the  accounts  directed  by  the 
decree,  and,  after  the  accounts  are  taken,  the  funeral  and  testament- 
ary expenses,  debts,  and  legacies,  except  the  legacy  of  £6200,  and 
the  said  costs  to  be  apportioned  pro  rata  between  the  said  mixed  per- 
sonalty and  pure  personalty.  Declare  that  the  Pits  as  the  next  of  kin, 
&c.,  are  entitled  to  so  much  of  the  mixed  personalty  as  shall  remain 
after  paying  its  proportion  of  such  funeral  and  testamentary  expenses, 
debts,  legacies,  and  costs. — Tax  all  parties  their  costs  of  suit  as  be- 
tween solicitor  and  client  to  be  retained  and  paid  in  manner  before 
directed. — Let  the  Defts  the  trustees  submit  a  scheme  for  the  applica- 
tion of  so  much  of  the  pure  personalty  as  shall  remain  after  paying  its 
proportion  of  such  funeral  and  testamentary  expenses,  debts,  legacies, 
and  costs,  the  costs  of  and  incidental  to  the  scheme  to  be  paid  exclu- 
sively out  of  the  pure  personalty. — Further  consideration  reserved. — 
Liberty  to  apply.     Baker  v.  Sutton  (M.  K.),  1  Keen,  224. 

Declaration  as  to  Chariiable  Bequests — Inquiry  as  to  Pure  and  Impure 

Personalty. 

Declare  that  according  to  the  true  construction  of  the  will  of  the 
testator  W.  M.  the  leasehold  property  in  the  county  of  Kent  belonging 
to  the  testator,  in  the  fourth  schedule  to  the  chief  clerk's  certificate 
mentioned  formed  part  of  the  residue  of  the  personal  estate.  Declare 
that  the  School  for  the  Indigent  Blind  is  not  entitled  to  any  share  in 
the  leasehold  estates  of  the  testator,  or  the  proceeds  thereof.  Declare 
that  the  residue  of  the  testator's  pure  personal  estate  is  divisible, 
subiect  to  the  direction  hereinafter  contained,  in  equal  sevenths  among 
the  following  charities,  &c.    Let  an  inquiry  be  made  how  much  of  tlie 
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personal  estate  of  the  testator  consisted  at  the  death  of  the  testator  of 
pure  personalty,  and  how  much  of  personalty  savouring  of  realty, 
having  regard  to  the  declaration  herein  contained,  and  what  is  the 
value  thereof  respectively.  Declare  that  the  pecuniary  legacies  to  the 
said  charities  failed  in  the  proportion  that  the  personalty  savouring  of 
realty  bears  to  the  whole  personalty,  &c.  Chester  v.  Chester,  Feb.  25, 
1867,  cited  L.  E.  12  Eq.  446. 

Cfifts  to  Societies  for  the  Advancement  of  Objects  of  Public  Utility  declared 
Charitable,  and  within  the  Mortmain  Act— Costs  and  Administration 
Charges  payable  out  of  the  Pure  and  Impure  Personal  Estate. 

Affirm  so  much  of  the  order  dated,  &c.,  as  declares  that  the  five 
several  legacies  of  £4000  bequeathed  to  the  respective  treasurers  for 
the  time  being  of  the  Eoyal  Society,  the  Eoyal  Geographical  Society, 
the  Eoyal  Humane  Society,  the  Marylebone  School  for  Girls,  and  the 
Albert  Orphan  Asylum,  were  given  for  charitable  purposes  within  the 
intent  and  meaning  of  the  statute  9  Geo.  2,  c.  36,  and  as  declares  that 
the  sum  of  £806  12g.  6d.  in  Court  to  the  credit  of  the  cause,  being  the 
proceeds  of  the  sale  of  the  property  at  Madeira  mentioned  in  the  chief 
clerk's  certificate,  and  £15,  being  the  rent  which  had  been  received  in 
respect  of  the  said  property  since  the  death  of  the  testator,  were  not 
such  an  interest  in  land  as  that  a  bequest  thereof  for  charitable  pur- 
poses was  within  the  operation  of  the  said  Act.  Vary  the  rest  of  the 
said  order,  and  instead  thereof,  Declare  that  the  costs  and  funeral  and 
testamentary  expenses  and  debts  of  the  testator  are  payable  rateably 
out  of  the  pure  and  impure  personal  estate,  and  the  proceeds  and  rents 
of  the  Madeira  property ;  and  that,  subject  thereto,  the  said  fi^ve  legacies 
of  £4000  each,  being  charity  legacies,  are  payable  out  of  the  testator's 
pure  personal  estate  in  preference  to  his  other  legacies,  and  his  other 
legacies  out  of  his  impure  personal  estate,  the  charity  legacies  being 
by  law  excluded  from  participation  therein.  And  Declare  that  the 
charity  and  other  legacies,,  so  far  as  they  are  not  paid  out  of  the  pure 
and  impure  personal  estate  as  aforesaid,  ought  to  participate  in  the 
proceeds  and  rents  of  the  Madeira  property ;  but  that  in  such  par- 
ticipation the  charity  legacies,  so  far  as  tliey  are  unpaid  as  aforesaid, 
ought  to  abate  in  the  proportion  which  the  testator's  impure  personal 
estate  bears  to  the  proceeds  and  rents  of  the  Madeira  estate.  Beaumont 
V.  OUveira,  L.  E.  4  Oh.  319  (Minute  of  Order). 

Declaration  that  Whole  Property  is  applicable  to  Charitable  Purposes — 

Account. 

Declare  that  the  whole  of  the  rents  in  the  information  mentioned 
are  applicable  for  the  purposes  pointed  out  by  the  will  of  Thomas 
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Eussell,  the  testator  therein  named,  or  to  some  other  like  charitable 
purpose.  Let  an  account  be  taken  of  the  rents  and  profits  of  the  charity 
estates  in  the  pleadings  mentioned  received  by  the  Defts,  the  Drapers' 
Company,  since  the  filing  of  the  information,  or  by  any  other  persons  or 
person,  &c.  Let  an  inquiry  be  made  of  what  the  charity  property 
consists.  Let  a  proper  scheme  for  the  future  administration  of  the 
charity  and  for  the  application  of  the  income  and  funds  which  shall  be 
found  due  from  the  Defts  be  settled,  &c.  Let  the  Defts,  the  company, 
pay  to  the  solicitor  of  the  informant  his  costs  of  suit,  to  be  taxed,  &c. — 
Reserve  further  consideration  and  subsequent  costs. — Liberty  to  apply. 
Att.-Gen.  v.  Drapers'  Co.,  2  Beav.  508. 

Similar  Decree — Payment  into  Court — Account. 

Declare  that  the  messuage,  tenement,  mills,  and  appurtenances, 
called,  &c.,  and  all  other  the  lands  and  hereditaments  in  the  informa- 
tion in  this  cause  mentioned,  with  the  rents  and  profits  thereof,  are 
applicable  to,  and  ought  to  be  applied  to,  and  distributed  and  employed 
for,  the  relief  and  maintenance  of  the  poor  people  inhabiting  within 
Bodmin  not  receiving  parochial  relief,  as  in  and  by  the  indenture  of  the 
18th  May,  1624,  in  the  pleadings  mentioned  and  directed. — By  consent 
of  the  Attorney-General,  Let  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Bodmin  pay  the  sum  of  £321,  the  balance  of  £400  re- 
ceived, as  a  fine  on  granting  a  lease  into  Court  to  the  credit  of  the 
cause. — Invest  and  accumulate. — Let  an  account  be  taken  of  the  rents 
and  profits,  &c.,  received  by  the  Defts,  or  by  any  other  person  or  per- 
sons, &c.,  in  respect  of  the  said  premises  since  the  filing  of  the  infor- 
mation.— Let  proper  persons  be  appointed  trustees,  and  to  administer 
the  charity.  Let  a  proper  scheme  for  the  future  management  of  the 
said  property[and  the  due  administration  and  application  of  the  future 
rents  and  profits  of  the  said  £321  when  so  paid  into  Court,  and  the 
interest  thereof  when  laid  out,  and  of  sums  found  due  on  the  account 
of  rents,  be  settled,  &c. — Costs  of  Attorney-General  to  be  taxed  by 
the  taxing  master  as  between  solicitor  and  client  and  paid  by  the 
Defts. — Liberty  to  apply.  Att.-Gen.  v.  Mayor  of  Bodmin  (M.  E.), 
July  7,  1840. 

Decree  on  Information — Declaration  that  Income  was  not  wholly  given  to 
Charity — A^ortionment  of  Surplus  Bents. 

Declare  that,  according  to  the  true  construction  of  the  will  of  the 
testator,  forty  undivided  forty-seven  parts  of  the  rents  and  profits  of 
the  estate  in  Gilden  Morden  were  applicable  and  ought  to  be  applied 
to  and  for  the  charitable  intents  and  purposes  in  the  said  will  declared 
concerning  the  same,  without  any  deduction  therefrom  for  or  in  respect 
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of  the  necessary  ordinary  expenses  of  taxes  and  repairs,  or  the  costs  of 
management  of  the  said  estate ;  and  that  the  remaining  seven  un- 
divided forty-seven  parts  of  the  said  rents  and  profits  were  applicable 
and  ought  to  be  applied  in  the  first  place  in  payment  df  all  necessary 
ordinary  expenses  of  taxes,  repairs,  and  costs  of  management  of  the 
whole  estate,  and  subject  thereto  belonged  to  the  Defts,  the  mayor, 
aldermen,  and  burgesses  of  the  town  of  Beverley,  for  their  ovsm  use 
and  benefit.  Declare  that  forty  undivided  forty-five  parts  of  the  rents 
and  profits  of  the  estate  at  Over  were  applicable  and  ought  to  be  ap- 
plied to  and  for  the  charitable  intents  and  purposes  by  the  said  will 
declai'ed  concerning  the  same,  without  any  deduction  therefrom  for 
or  in  respect  of  the  necessary  ordinary  expenses  of  taxes  and  repairs 
or  the  costs  of  management  of  the  said  last-mentioned  estate,  and  that 
the  remaining  five  undivided  forty-five  parts  of  the  said  last-mentioned 
rents  and  profits  were  applicable  and  ought  to  be  applied  in  the  first 
place  in  payment  of  all  necessary  ordinary  expenses,  taxes,  repairs, 
and  costs  of  management  of  the  whole  of  the  said  last-mentioned  estate, 
and  subject  thereto  belonged,  to  the  said  Defts,  the  mayor,  aldermen, 
and  burgesses  of  the  town  of  Beverley,  for  their  own  use  and  benefit. 
Att-Gen  V.  Corporation  of  Beverley,  6  De  G.  M.  &  G.  266,  269 ;  see  also 
Att.-Gen.  V.  Drapers'  Co.,  2  Beav.  608. 

Similar  Decree — Specific  Annual  Payments  to  Charity — Contribution — An- 
nual Payments  for  Repairs — Surplus  Bents  to  Corporation  beneficially.  • 

Declaee  that  according  to  the  true  construction  and  effect  of  the 
instrument  called  the  will  of  Sir  A.  J.,  the  master,  wardens,  and  com- 
monalty of  the  mystery  of  Skinners  of  London  became  and  now  are 
entitled  for  their  own  use  and  benefit  to  the  rents  and  profits  of  such 
of  the  messuages  and  premises  devised  by  the  said  instrument  as  con- 
sist of  the  several  particulars  set  forth,  &c.,  subject  to  the  payment 
thereout  of  such  only  of  the  several  specific  sums  in  the  said  will  men- 
tioned as  hereinafter  set  forth,  that  is  to  say ;  4«.  to  be  paid  weekly  to 
the  six  almsmen  at  St.  Helen's  in  manner  and  form  as  in  the  will  is 
directed-;  the  yearly  sum  of  lOs.  to  the  renter  warden  of  the  company; 
the  annual  sum  of  25«.  4d.  for  coals  to  be  distributed  among  the  six 
almsmen  as  in  the  will  is  directed ;  and  also  subject  to  a  contribution 
towards  the  sum  of  £160,  which  has  been  annually  allowed  to  the 
Defts  in  taking  their  accounts  in  this  cause  for  the  expenses  of  visiting 
the  School  at  Tonbridge  in  times  past,  and  also  towards  the  sum  of 
£200  allowed  for  that  purpose  by  the  scheme  for  the  establishment  of 
the  school ;  such  contribution  for  repairs,  and  for  the  past  and  future 
expense  of  visiting  the  school,  to  be  apportioned  and  made  according 
to  the  relative  annual  value  of  the  said  messuages  and  premises  de- 
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mised  by  the  instrument  or  will  of  Sir  A.  J.,  with  the  annual  value 
of  the  messuages  and  premises  mentioned  to  have  been  purchased  of 
J.  Gr.  and  J.  T.,  such  present  annual  values  to  be  ascertained,  &c.  Att.- 
Gen.  V.  Skinners'  Co.,  2  Euss.  407,  447. 

Lease  declared  Void — Account — Occupation  Bent — Costs. 
Declaee  that  the  lease  dated,  &c.,  of  the  charity  lands  and  premises 
in  the  pleadings  mentioned  called,  &c.,  is  void,  and  decree  the  same 
accordingly.  Let  the  Defts  deliver  up. the  said  lease  to  the  relators, 
^V.  Gr.  M.  and  W.  A.,  the  churchwardens  of  the  parish  of  — ,  to  be  can- 
celled. Let  the  Defts  deliver  up  possession  of  the  said  charity  lands, 
with  the  appurtenances,  and  all  other  the  premises  comprised  in  the 
said  lease,  to  the  said  W.  G.  M.  and  W.  A.,  as  such  churchwardens 
aforesaid.  Let  an  account  be  taken  of  the  rents  of  the  said  lands  and 
premises  which  have  accrued  since  the  —  day  of — ,  and  which  have  been 
received  by  the  Deft,  or  by  any  other  person  or  persons,  &c.  And  in 
case  it  shall  appear  upon  taking  the  said  account  that  the  said  Defts,  or 
any  or  either  of  them,  have  been  in  the  occupation  of  any  part  of  the  said 
lands  and  premises  since  the  —  day  of  — ,  or  if  it  cannot  be  ascer- 
tained what  rents  have  been  received  in  respect  of  such  lands,  the  said 
Defts  are  to  be  charged  in  taking  the  said  account  according  to  a 
valuation  to  be  set  thereon,  &c. ;  and  Let  the  Defts  be  charged  there- 
with accordingly.  Let  what  shall  be  found  due  on  taking  the  said 
account  be  paid  by  the  said  Defts  to  W.  G.  M.  and  W.  A.  as  such  church- 
wardens aforesaid.  Let  an  inquiry  be  made  whether  the  said  Defts, 
or  any  of  them,  have  in  their  or  any  of  their  possession,  custody,  or 
power,  any  and  what  deeds,  documents,  books,  accounts,  evidences,  or 
writings  belonging  to  the  said  lands.  Let  the  said  Defts  deliver  the 
same  to  the  said  churchwardens.  Defts  to  pay  to  the  relators  their  costs 
of  suit  to  be  taxed,  &c.     Att.-Gen.  v.  Lord  Hotham,  T.  &  E.  209,  220. 

Similar  Decree — Accourds — Lasting  Improvements — Costs. 
Declare  that  the  indenture  of  lease,  dated,  &c.,  in  the  pleadings  men- 
tioned is  an  improvident  lease,  and  ought  to  be  set  aside,  and  order  and 
decree  the  same  accordingly.  Let  the  following  accounts  and  inquiries 
be  taken  and  made  : — 1.  An  account  of  the  rents  and  profits  of  such 
part  of  the  charity  property  in  the  pleadings  mentioned  as  was  be- 
queathed to  the  Deft  J.  from  the  —  day  of  — ;  and  as  to  the  other 
Defts  an  account  of  the  rents  and  profits  of  the  rest  of  the  said 
charity  property  received  by  them  subsequent  to  the  filing  of  the  infor- 
mation, or  by  any  other  person  or  persons,  &c.  2.  An  inquiry  of  what 
the  said  charity  property  consists.  3.  An  inquiry  whether  any  and 
what  substantial  improvements  have  been  made  to  such  part  of  the 
charity  property  as  was  bequeathed  to  the  Deft  J.  subsequent  to  the  — 
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day  of  — ,  and  whether  any  and  what  substantial  improvements  have 
heen  made  by  any  and  which  of  the  other  Defts  subsequent  to  the  filing 
of  the  said  information  to  the  residue  of  the  said  charity  property,  and 
whether  any  and  what  sum  or  sums  ought  to  be  allowed  in  respect  of 
such  improvements. — Costs  of  relators  up  to  the  decree  to  be  taxed  as 
between  solicitor  and  client,  and  paid  out  of  first  moneys  belonging  to 
the  charity  which  shall  be  received. — Liberty  to  apply.  Att.-Gen.  v. 
JDavey,  19  Beav.  527. 

Decree  on  Information — Leases  to  he  made  at  Bach-Bents — Benewal  of 
Leases — Past  Outlay. 

Declare  that  it  will  be  fit  and  proper,  and  for  the  benefit  of  the 
above-mentioned  hospital,  that  the  Defts,  the  master,  company,  brethren, 
and  sisters  of  the  said  hospital,  should  not  for  the  future  let  any  of  the 
charity  property  on  fines  or  for  long  terms,  or  otherwise  than  at  the 
best  rents  which  can  be  procured. — Let  an  inquiry  be  made  of  what 
the  estates  and  property  belonging  to  the  said  charity  consist,  and  upon 
what  leases  the  same  are  let,  and  who  is  or  are  entitled  to  or  interested 
in  such  leases.  Let  a  scheme  be  settled  for  the  future  administration 
of  the  said  charity  and  the  application  of  the  income  thereof,  having 
regard  to  the  above-mentioned  declaration. — Continue  until  further 
order  injunction  awarded  against  the  Defts,  the  master,  brethren,  and 
sisters,  to  restrain  them  until  the  hearing  from  granting  any  fresh 
leases  of  the  property  of  the  said  charity  by  way  of  renewal  or  otherwise 
for  lives,  or  upon  fines,  or  for  long  terms  of  years,  or  otherwise  than  at 
the  best  rent  they  can  procure. — Let  the  order  dated,  &o.,  for  the 
maintenance  of  the  objects  of  the  charity  be  continued.  But  neither 
the  above  declaration  nor  the  said  injunction  is  to  extend  to  prevent 
any  renewal  of  leases  which  may  be  found  to  be  necessary  or  proper 
for  the  purpose  of  carrying  this  decree  into  effect ;  and  in  acting  on 
this  provision  regard  is  in  the  first  instance  to  be  had  to  the  leases  of 
lessees  other  than  the  petitioners  who  may  have  expended  money  upon 
the  said  estates  upon  the  faith  of  their  leases  being  renewable,  and  who 
may  not  have  had  suffi.cient  enjoyment  under  their  leases  to  recompense 

them  for  the  money  so  expended. — Further  consideration  adjourned. 

Liberty  to  apply.    Att.-Gen.  v.  St.  John's  Hospital,  L.  E.  1  Ch.  92. 

Marshalling — Direction  to  reserve  Pure  Personalty  for  Charity Costs. 

Let  the  order  dated  the  9th  June,  1873,  so  far  as  the  same  declared 
that  the  debts,  funeral  and  testamentary  expenses  of  the  testator  J.  M. 
given  or  bequeathed,  and  directed  to  be  invested  as  therein  mentioned 
and  the  costs,  charges,  and  expenses  by  the  said  order  directed  to  be 
taxed  and  paid,  were  payable  out   of  such  portions  of  the  testator's 
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personal  estate  as  had  arisen  from  or  were  otherwise  connected  with 
any  interest  in  land,  and  out  of  snch  portions  of  the  said  testator's 
personal  estate  as  were  in  nowise  connected  with  any  interest  in 
land,  pro  rata  according  to  the  respective  amounts  and  values  of  the 
said  respective  portions  of  the  testator's  personal  estate  respectively, 
and  that  the  Defts,  the  executors  of  the  will  of  the  testator,  should  be 
allowed  in  their  accounts  what  they  should  so  retain  and  pay  as  in  the 
said  order  directed,  and  that  the  said  Defts  should  pay  the  ultimate 
residue  of  any  balance  in  their  hands  after  such  retainer  and  payment 
thereout  as  aforesaid  into  Court,  &c.,  be  varied.  And  in  lieu  thereof. 
Let  the  debts  and  funeral  and  testamentary  expenses  of  the  said 
testator,  and  the  several  legacies  and  sums  of  money  by  the  said  will 
and  codicil  given  or  bequeathed  or  directed  to  be  invested  as  therein 
mentioned,  except  the  legacy  of  £100  to  the  Westmoreland  Society 
Schools,  in  the  county  of  Surrey,  and  the  costs,  charges,  and  expenses 
by  the  said  order  directed  to  be  taxed  and  paid,  and  the  costs  of  the 
Defts,  the  executors,  hereby  directed  to  be  taxed  and  paid,  be  paid 
out  of  such  portions  of  the  said  testator's  personal  estate  as  have  arisen 
from  or  are  otherwise  connected  with  any  interest  in  land  in  exonera- 
tion of  such  portions  of  the  said  testator's  personal  estate  as  are  in 
nowise  connected  with  any  interest  in  land.  And  as  to  the  said  legacy 
of  £100  to  the  Westmoreland  Society  Schools,  in  the  county  of  Surrey, 
Declare  that  such  proportion  thereof  as  is  payable  out  of  such  portions 
of  the  personal  estate  of  the  testator  as  have  arisen  from  or  are  other- 
wise connected  with  any  interest  in  land  is  void,  as  being  contrary  to 
the  statute  9  Geo.  2,  c.  36,  but  that  such  proportion  thereof  as  is  pay- 
able out  of  such  portions  of  the  personal  estate  of  the  testator  as  are 
not  in  any  wise  connected  with  any  interest  in  land  is  valid  and  payable 
thereout  in  priority  to  the  legacies  given  to  the  appellants  and  to  the 
Society  for  Promoting  Christian  Knowledge.  And  let  the  same  be 
paid  accordingly. — Appeal  deposit  to  be  repaid  to  the  appellants. — 
Directions  for  taxation  of  costs  of  all  parties  of  the  appeal. — Costs  of 
appellants  to  be  paid  out  of  such  portions  of  the  testator's  personal 
estate  as  are  connected  with  any  interest  in  land. — Costs  of  Defts,  the 
executors,  out  of  such  portions  as  have  arisen  from  or  are  otherwise 
connected  with  land,  and  the  costs  of  the  other  Defts  and  other  re- 
spondents to  be  paid  by  the  executors  out  of  such  portions  of  the 
personal  estate  as  have  arisen  from  or  are  otherwise  connected  with 
any  interest  in  land. — Ultimate  residue  after  such  payment  to  be  paid 
into  Court  to  the  credit  of  the  cause.   Miles  v.  Harrison,  L.  E.  9  Ch.  316. 

Mortmain  Act,  9  Geo.  2,  o.  36. 

No  manors,  lands,  tenements,  rents,  advowsons,  or  other   hereditaments,  cor- 
poreal or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chattels, 
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stocks  in  the  public  funds,  securities  for  money,  or  any  other  personal  estate 
whatsoever  to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  be  given,  granted,  aliened,  limited,  released,  transferred, 
assigned,  or  appointed,  or  any  ways  conveyed  or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  interest  what- 
soever, or  any  ways  charged  or  incumbered  by  any  person  or  persons  whatsoever, 
in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever ;  unless  such  gift, 
conveyance,  appointment  or  settlement  of  any  such  lands,  tenements,  or  here- 
ditaments, sum  or  sums  of  money,  or  personal  estate  (other  than'  stocks  in  the 
public  fands),  be  and  be  made  by  deed,  indented,  sealed,  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses  twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor  (including  the  days  of  the  execution 
and  death),  and  be  inrolled  in  the  High  Court  of  Chancery  within  six  calendar 
months  next  after  the  execution  thereof;  and  unless  such  stocks  be  transferred 
ill  the  public  books  usually  kept  for  the  transfer  of  stocks  six  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor  (including  the  days  of  the 
transfer  and  death) ;  and  unless  the  same  be  made  to  take  effect  in  possession  for 
the  charitable  use  intended  immediately  from  the  making  thereof,  and  be  with- 
out any  power  of  revocation,  reservation,  trust,  condition,  limitation,  clause,  or 
agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him  :  9  Geo.  2,  c.  36. 

The  above  provision  is  not  to  extend  to  purchases  or  transfers  made  for  valuable 
consideration :  sect.  2. 

Grifts,  grants,  conveyances,  and  transfers,  &c.,  niade  contrary  to  the  Act  to  be 
absolutely  void  :  sect.  3.  But  the  Act  not  to  extend  to  the  two  universities  or 
the  colleges  of  Eton,  Winchester,  or  Westminster :  sect.  4. 

The  statute  43  Eliz.  c.  4,  commonly  called  the  Statute  of  Charitable  Uses,  has 
become  obsolete  :  Ex  parte  Kirhhy  Savensworth  Hospital,  15  Ves.  305.  But 
the  recitals  in  the  Act  are  still  important,  as  the  Court  has  reference  to  it 
in  deciding  what  is  to  be  deemed  a  charitable  purpose:  Dan.  5th  ed.  1760; 
Kendal  v.  Qrainger,  5  Beav.  300,  302 ;  Att.-Oen.  v.  Corporation  of  Shrewsbury, 
6  Beav.  220. 


Charities  excepted  from  Mortmain  Act. 

Many  public  charities  and  institutions  have  been  excepted  either  wholly  or 
partially  from  the  operation  of  the  Act  of  9  Geo.  2,  c.  36 : —  the  Foundling 
Hospital,  17  Geo.  2,  c.  29  ;  the  British  Museum,  26  Geo.  2,  c.  22,  s.  14 ;  5  Geo.  4, 
c.  39  ;  the  Bath  Infirmary,  19  Geo.  3,  c.  23 ;  Queen  Anne's  Bounty,  43  Geo  3, 
c.  107 ;  the  Eoyal  Naval  Asylum,  51  Geo.  3,  c.  105 ;  Commissioners  of  Green- 
wich Hospital,  10  Geo.  4,  c.  25,  s.  37 ;  St.  George's  Hospital,  4  Will.  4,  o.  38,  s.l 
(local  and  personal  Acts) ;  Seamen's  Hospital  Society,  3  &  4  Will.  4,  c.  9  ;  mu- 
seums of  art  and  science  in  large  towns,  13  &  14  Will.  4,  c.  65.  See  Tudor's 
Charitable  Trusts,  97. 

By  the  custom  of  London,  confirmed  by  Magna  Charta,  citizens  and  freemen 
of  London  may  devise  in  mortmain :  9  Hen.  3,  c.  9 ;  8  Co.  129.  But  the  custom 
must  be  clearly  confined  to  lands  in  the  City  of  London:  Tudor's  Charitable 
Trusts,  97,  citing  Middleton  v.  Cater,  4  Bro.  C.  0.  409. 

Lands  not  exceeding  five  acres,  or  goods  and  chattels  not  exceeding  £500,  may 
by  deed  inrolled  or  by  will,  under  certain  conditions,  be  given  to  promote  the 
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building  or  repairing  of  churches,  chapels,  and  houses  for  the  residence  of  minis- 
ters of  the  Church  of  England :  43  Geo.  3,  o.  108. 

Any  person  or  body  corporate  may  by  deed  inrolled  under  22  Hen.  7,  c.  16, 
in  the  case  of  hereditaments  (but  without  deed  in  the  case  of  goods  or  chattels), 
or  by  will,  vest  in  the  Ecclesiastical  Commissioners  the  hereditaments,  goods, 
and  chattels  for  the  endowment  or  augmentation  of  the  income  of  ministers  or 
perpetual  curates  of  the  Church  of  England  :  6  &  7  Vict.  c.  37. 

Any  person  by  will  or  otherwise,  or  any  bodies  politic,  or  corporate  or  com- 
panies, may  give  any  sum  or  sums  of  money  for  the  redemption  of  land  tax 
charged  on  hereditaments  settled  to  any  charitable  uses:  42  Geo.  2,  o.  116, 
s.  22. 

COJSSTEUCTION   OF   GlFTS   TO   CHARITIES. 

Where  the  purpose  of  a  bequest  is  uncertain  or  indefinite,  and  might  compre- 
hend objects  not  falling  within  the  meaning  or  spirit  of  43  Eliz.  c.  4,  the  legacy 
cannot  be  supported  as  if  given  to  a  charitable  purpose:  Tudor's  Charitable 
Trusts,  230. 

A  bequest  in  trust  for  such  objects  of  benevolence  and  liberality  as  the  trustee 
in  his  discretion  shall  approve  will  not  be  supported  as  a  charitable  legacy,  as 
being  too  indefinite ;  Morice  v.  Bishop  of  Dwrham,  9  Ves. ;  affirmed  10  Ves.  540 ; 
'Williams  v.  Kershaw,  5  L.  J.  (Ch.)  84. 

Nor  a  bequest  to  trustees  to  dispose  of  at  their  pleasure,  either  for  charitable  or 
public  purposes,  as  the  laws  of  the  land  would  admit  of,  or  by  any  persons  in 
such  shares  as  the  trustees  in  their  discretion  should  think  fit :  Vezey  v.  Jamson, 
1  S.  &  S.  69  ;  Order,  p.  307. 

Nor  a  bequest  of  personalty  to  trustees  "  to  be  applied  for  the  relief  of  domestic 
distress,  assisting  indigent  but  deserving  individuals,  or  encouraging  undertakings 
of  general  utility '' :  Kendall  v.  Grainger,  5  Beav.  300.  See  also  James  v.  Allen, 
3  Mer.  17 ;  Mlis  v.  Selby,  7  Sim.  352 ;  Fowler  v.  Garlihi,  1  Huss.  &  My.  232 ; 
Browne  v.  TeaU,  7  Ves.  50 ;  Ommaney  v.  Butcher,  T.  &  E.  260 ;  Wilkinson  v. 
Barber,  L.  E.  14  Eq.  96. 

And  a  bequest  to  trustees  of  a  sum  of  money  "  to  be  laid  out  by  them  as  they 
shall  think  fit,  with  the  concurrence  of  the  trustees  of  Shakespeare's  house,  in 
forming  a  museum  at  Shakespeare's  house  in  Stratford,  and  for  such  other 
purposes  as  the  testator's  trustees  in  their  discretion  should  think  fit  and 
desirable  for  giving  effect  to  the  testator's  wishes,"  was  held  not  to  be  a  chari- 
table gift,  and  to  be  void  for  uncertainty :  Thomsoit  v.  ShaJcspeare,  6  Jur.  (N.S.) 
118,  281. 

And  where  a  bequest  is  made  for  charitable  purposes,  and  also  for  purposes 
of  an  indefinite  character  which  are  not  charitable,  the  whole  bequest  will  be 
void :  £Uis  v.  SeCby,  7  Sim.  352  ;  1  My.  &  Cr.  286  ;  cited  in  Tudor,  223. 

A  gift  for  the  repair  of  a  grave  or  tomb,  without  reference  to  the  distinction 
whether  in  .a  church  or  not,  is  void,  not  being  a  charity,  and  tending  to  perpetuity  ; 
Rickard  v.  Rdbson,  31  Beav.  244  ;  Fowltr  v.  Fowler,  33  Beav.  616 ;  Hoare  v. 
Oshom,  L.  E.  1  Eq.  586 ;  Order,  p.  308. 

A  <nit  of  money  to  be  applied  in  building  for  any  charitable  purpose  upon  land 
not  already  in  mortmain,  and  where  no  words  are  used  expressly  excluding  the 
application  of  the  money  given  in  the  acquisition  of  land,  implies  a  direction  to 
purchase  land,  and  is  therefore  void  under  the  Mortmain  Act:  Att.-Qen.  v. 
Davies,  9  Ves.  544,  per  Lord  Eldon ;  Pritcliard  v.  Arborum,  3  Euss.  456  ;  Att.- 
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Oen.  V.  Ball,  9  Hare,  647  ;  Dunn  v.  Bownas,  1  K.  &  J.  596 ;  Philpott  v.  St. 
George's  Hospital,  6  H.  L.  C.  338  :  WatmougKs  Trusts,  L.  K.  8  Bq.  272 ;  Bawkms 
V.  Allen,  L.  R.  10  Eq.  246  ;  Order,  p.  307  ;  Pratt  v.  Hwrvey,  L.  R.  12  Eq.  544. 

But  charitable  bequests  are  not  void  on  the  ground  of  being  made  to  a  elass 
generally  :  Powell  v.  Att.-Oen.,  3  Mer.  48 ;  Moggridge  v.  Thachwell,  7  Ves.  36 ; 
Mills  V.  Fa/rmer,  1  Mer.  5b,  per  Lord  Eldon;  Att.-Oen.  v.  Drapers^  Co.,  2 
Beav.  508,  Order,  p.  311. 

A  bequest  to  the  widows  and  children  of  seamen  belonging  to  the  town  of 
Liverpool  was  held  a  good  charitable  bequest:  Powell  v.  Att.-Oen.,  supra. 

So,  too,  a  bequest  "  to  the  poor  inhabitants  of"  St.  Leonard,  Shoreditch,  "  for 
ever":  Att.-Gen.  v.  Clarke,  Amb.  422.  And  a  bequest  to  the  parish  of  Great 
Creaton  was  held  to  be  a  good  charitable  bequest  to  be  applied  for  the  benefit  of 
the  poor  of  that  parish :  1  Cases  in  Chancery,  134. 

A  bequest  of  personalty  for  such  religious  and  charitable  institutions  and  pur- 
poses within  the  kingdom  of  England  as  in  the  opinion  of  the  trustees  should 
be  deemed  proper,  is  a  good  charitable  bequest :  Baker  v.  Sutton,  1  Keen,  224. 

And  a  bequest  to  trustees  "  for  the  benefit  of  such  public  or  private  charities 
as  they  iu  their  discretion  might  think  fit " :  Johnson  v.  Swan,  3  Madd.  457 ; 
Lmns  V.  Allenly,  L.  R.  10  Eq.  668. 

"Where  annual  sums  were  bequeathed  to  testator's  wife  for  life,  to  be  applied  to 
charitable  purposes  generally  at  the  discretion  of  the  wife,  with  the  advice  and 
assistance,  but  not  under  the  control  of  the  trustees,  the  disposition  of  the  fund 
was  held  to  be  at  the  absolute  discretion  of  the  widow,  and  no  scheme  was 
directed,  but  liberty  to  apply  was  reserved :   Waldo  v.  Caley,  16  Ves.  206. 

So,  too,  where  income  was  directed  to  be  applied  by  the  legatee  either  to  pri- 
vate iudividuals  or  public  institutions,  the  legacies  were  held  not  to  fail,  and  a 
scheme  to  be  unnecessary  :  Eorde  v.  Earl  of  Suffolk,  2  My.  &  K.  59. 

A  bequest  to  certain  charitable  purposes  named  by  the  testator  "  and  other 
charitable  purposes,  as  I  do  intend  to  name  hereafter,"  the  testator  making  no 
subsequent  disposition,  is  not  void  for  uncertainty,  and  a  scheme  will  be  directed : 
Mills  v.  Farmer,  19  Ves.  482  ;  see  also  Moggridge  v.  Thackwell,  7  Ves.  39 ; 
Att.-Oen.  V.  Syderim,  1  Vern.  224. 

A  bequest "  to  promote  the  knowledge  of  the  Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants  "  of  particular  districts,  was  held  to  be  valid : 
West  V.  Shuttleworfh,  2  My.  &  K.  684. 

So  too,  a  bequest "  for  the  use  of  Roman  Catholic  priests  in  and  near  London" : 
Att.-Oen.  V.  Gladstone,  13  Sim.  7. 

And  a  gift  "  for  the  benefit,  advancement,  and  propagation  of  education  and 
learning  in  every  part  of  the  world,  as  far  as  circumstances  will  admit " :  Whicker 
V.  Hume,  14  Beav.  509.     See  also  Curtis  v.  Button,  14  Ves.  537. 

A  bequest  "  for  charitable  and  other  pious  and  good  uses  "  at  the  discretion  of 
the  trustees,  was  held  to  be  a  valid  charitable  bequest:  Att.-Oen.  v.  College  of 
William  and  Mary,  1  Ves.  243. 

So,  too,  a  bequest  "  to  the  Queen's  Chancellor  of  the  Exchequer  for  the  time 
being  to  be  appropriated  to  the  benefit  and  advantage  of  Great  Britain  "  :  Nightin- 
gale V.  Ooulburn,  5  Hare,  484 ;  2  Ph.  594.  A  bequest  to  the  Government  of 
Bengal  for  the  express  purpose  of  that  Government  applying  the  amount  to 
charitable,  beneficial,  and  public  works  at  Decca :  Mitfard  v.  Eeynolds,  1  Phil. 
185,  706.  And  a  bequest  of  stock  "  to  Her  Majesty's  Government  in  exonera- 
tion of  the  National  Debt":  Newland  v.  Att.-Oen.,  3  Mer.  684.  So,  too,  a  be- 
quest for  putting  out  "  our  poor  relations  "  apprentices:   White  v.  White,  7  Ves. 
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422.  A  devise  to  the  British  Museum :  Trustees  of  British  Museum  v.  White, 
2  S.  &  S.  594.  And  a  gift  of  residue  "  to  found  at  Washington  an  establishment 
for  the  increase  of  knowledge  among  men  " :  7  H.  L.  C.  124. 

A  gift  for  the  repair  of  a  memorial  window  forming  part  of  the  fabric  of  the 
church  and  for  the  repair  of  a  monument  in  the  church  is  a  good  charitable  gift: 
Hoare  v.  Osbom,  L.  E.  1  Eq.  586. 

So,  too,  a  bequest  towards  the  erection  of  a  new  chapel  where  there  was  land 
duly  vested  in  trustees  at  the  date  of  the  testator's  will  on  which  a  new  chapel 
could  be  built :  Sooth  v.  Carter,  L.  E.  3  Eq.  757. 

And  a  bequest  towards  building  a  parsonage-house  where  there  was  glebe  on 
which  the  house  could  be  built :  Sewell  v.  Crewe-Mead,  L.  E.  3  Eq.  60. 

Funds  supplied  from  the  gift  of  the  Crown,  or  from  the  Legislature,  or  from 
private  gift,  for  any  legal,  public,  or  general  purpose,  are  charitable  funds :  Att.- 
Oen.  v.  ffeelis,  2  S.  &  S.  76. 

Bequests  of  pure  personalty  to  the  Royal  Society,  the  Eoyal  Greographical,  or 
Eoyal  Humane  Society,  are  charitable  legacies  :  Beaumont  v.  Oliveira,  L.  E.  6  Eq. 
524 ;  L.  R.  4  Ch.  309  ;  Order,  p.  310. 

And  bequests  to  a  convent  and  to  sisters  of  charity  are  good  as  to  pure 
personalty :  Cocks  v.  Manners,  L.  R.  12  Eq.  574. 

A  gift  to  the  Dominican  Convent  at  C, being  a  voluntary  association  of  women 
for  the  purposes  of  religious  exercises,  was  held  not  to  be  a  gift  for  charitable 
purposes,  nor  void  as  a  gift  on  a  perpetual  trust :  S.  C. 

Religious  purposes  are  charitable  only  when  religious  services  tend  directly  or 
indirectly  towards  the  instruction  or  edification  of  the  public :  S.  0. ;  Jones 
V.  Williams,  Amb.  651;  Att.-Oen.  v.  Baberdashers'  Co.,  1  My.  &  K.  420; 
Ommaney  v.  Butcher,  T.  &  R.  260. 

A  provision  that  a  charitable  corporation  might,  notwithstanding  the  Statutes 
of  Mortmain,  "  have,  take,  hold,  and  enjoy "  real  estate,  does  not  remove  the 
disability  imposed  on  testators  by  9  Geo.  2,  c.  36,  so  as  to  enable  them  to 
devise  lands  to  the  charity:  Bdbin^on  v.  Governors  of  London  Hospital,  10 
Hare,  19. 

And  where  by  private  Act  of  Parliament  a  charitable  institution  is  empowered 
to  receive  and  retain  any  sums  of  money  paid,  given,  "devised,  or  bequeathed" 
by  any  person  for  the  charity,  and  to  hold  lands  for  the  purposes  of  the  charity,  it 
does  not  enable  a  testator  to  devise  to  the  charity  any  interest  in  land  :  Lethersole 
V.  School  for  Indigent  Blind,  L.  R.  11  Eq.  1 ;  Chester  v.  Chester,  L.  R.  12  Eq. 
444.     But  see  Perring  v.  Traill,  L.  B.  18  Eq.  88. 

And  where,  in  addition  to  such  provisions,  a  private  Act  authorizes  the  surplus 
funds  of  the  charity  to  be  invested  on  mortgage,  a  bequest  by  a  testator  of  debts 
secured  to  his  estate  by  equitable  mortgage  of  leaseholds  is  void:  Chester  v. 
Chester,  L.  R.  12  Eq.  444. 

A  provision  in  a  private  Act  which  empowers  a  charity  to  purchase  and  hold 
lands  "  without  incurring  the  penalties  or  forfeitures  "  of  the  Statutes  of  Mort- 
main, does  not  pro  tanto  repeal  those  statutes :  S.  0. 

A  gift  for  the  endowment  of  a  future  church  is  not  void  under  the  Mortmain 
Act :  Sinnett  v.  Eerlert,  L.  R.  7  Ch.  232,  reversing  S.  C.  12  Eq.  201 ;  Order„p.  308, 

Whether  the  Court  will  hold  a  fund  for  an  indefinite  time  which  has  been 
given  for  a  charitable  object  when  there  is  no  reasonable  prospect  of  carrying  it 
into  execution,  quaere :  S.  C. 

Where  a  testator  gave  the  residue  of  his  personal  estate  to  trustees  upon 
trust  to  sell  and  pay  debts  and  legacies,  including  a  legacy  of  £100  to  a  charity 
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school,  and  bequeathed  all  the  residue  of  his  personal  estate  to  three  charities 
equally,  such  residue  to  be  paid  out  of  such  part  of  the  personal  estate  as  could  be 
lawfully  applied  to  the  payment,  it  was  held  that  such  a  direction  was  equivalent 
to  a  direction  to  marshal  the  assets  in  favour  of  the  three  charities ;  and  that  the 
debts  and  legacies  other  than  the  legacy  to  the  school  must  be  paid  primarily  out 
of  the  impure  personalty :  Miles  v.  Harrison,  L.  E.  9  Ch.  316  ;  Order,  p.  315 ; 
see  also  Wills  v.  Bourne,  L.  E.  16  Bq.  487. 

A  voluntary  covenant  in  favour  of  a  charity  cannot  be  satisfied  out  of  the 
impure  personalty  of  the  covenanter  :  Jeffries  v.  Alexander,  8  H.  L.  0.  594 ; 
Fox  V.  lownds,  L.  R.  19  Eq.  453. 

Charities — Inceeasb  of  Income. 

If  the  income  of  lands  devoted  to  charitable  purpose  is  apportioned  by  the 
founder  of  the  charity  in  certain  proportions  amongst  different  objects,  each 
object  of  the  charity  will  be  entitled  to  participate  in  the  increased  income  in  the 
same  proportion,  subject  to  the  discretion  of  the  Court  of  Chancery  in  settling  a 
scheme  to  make  alterations  in  certain  cases  and  within  certain  limits :  Dean  and 
Canons  of  Windsor,  per  Lord  Kingsdown,  8  H.  L.  C.  452. 

If,  on  the  other  hand,  lands  are  given  to  a  body  which  itself  may  be  an  object 
of  charity,  but  subject  to  the  payment  of  specific  sums  to  other  objects  of 
charity,  then  the  increased  incoine  will  belong  to  the  body  which  is  entitled  to 
the  lands,  and  the  other  objects  can  claim  nothing  beyond  the  specific  charges  : 
S.  C.  And  see  Thetford  School  Case,  8  Co.  Rep.  130;  Att.-Oen.  v.  Corporation 
of  Bristol,  2  Jac.  &  W.  317 ;  Ait.-Gen.  v.  Skinners'  Co.,  2  Russ.  407,  435,  447; 
Order,  p.  313;  Att.-Oen.  v.  Smyfhies,  2  Euss.  &  My.  717;  Att.-Oen.  v.  Fish- 
monger^ Company,  5  My.  &  Cr.  11;  Att.-Oen.  v.  Corporation  of  Beverley, 
6  H.  L.  0.  310,  reversing  S.  C,  6  De  G.  M.  &  G.  256 ;  Order,  p.  312  ;  Att.-Oen. 
V.  Corporation  of  South  Molton,  5  H.  L.  C.  1. 

And  where  the  general  purposes  of  a  gift  or  conveyance  are  declared  to  be 
charity,  and  the  particular  payments  do  not  exhaust  the  whole  fund,  any  surplus 
will  belong  to  the  charity,  unless  there  are  other  circumstances  from  which  a 
contrary  intention  can  be  collected:  Att.-Oen.  v.  Draper^  Co.,  2  Beav.  508,  n. ; 
and  see  cases  cited  above. 

But  it  is  a  question  to  be  determined  by  the  particular  words  of  each  will 
whether  a  gift  of  "surplus  "  or  "  residue  "  means  surplus  or  residue  properly  so 
called,  or  a  mere  proportional  share  of  a  particular  fund  .•■  Att.-Oen.  v.  Corporation 
of  South  Molton,  5  H.  L.  C.  1. 

And  where  a  testator  gives  to  A.  an  estate  or  rents  in  trust  to  make  certain 
payments  to  charities,  and  speaks  of  an  overplus  which  he  does  not  specifically 
bequeath,  A.  is  entitled  to  the  increased  income  after  making  the  specified  pay- 
ments :  Att.-Oen.  v.  Corporation  of  Burnley,  6  H.  L.  C.  310. 

And  where  after  making  a  specific  devise  of  land  upon  charitable  trusts  the 
residue  of  rents  was  to  be  applied  in  repairs,  and  the  overplus  to  t^o  to  trustees 
to  be  disposed  of  at  their  will,  the  trustees  were  held  entitled  to  the  overplus  of 
the  increased  rents  for  their  own  benefit :  Att.-Oen.  v.  Skinners'  Co.,  2  Euss.  407  • 
Order,  p.  313. 

So,  too,  where  specific  payments  are  directed  by  a  testator  to  be  made  to  a 
corporation  out  of  income,  and  the  residue  to  be  expended  in  repairs,  with  a  gift 
over  to  his  next  of  kin  upon  default  of  the  corporation,  the  whole  income  was  not 
considered  as  dedicated  to  charity,  and  the  corporation  was  held  entitled  to  the 
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surplus  rents  for  their  own  benefit:  Att.-Oen.  v.  Wax  Chandlers'  Co.,  L.  B. 
8  Eq.  462  ;  L.  R.  5  Ch.  503.  But  see  Merchant  Taylors'  Co.  v.  Att.-Gen.,  L.  R. 
11  Eq.  44;  L.  E.  6  Ch.  512,  where  the  construction  put  upon  the  charitable 
devise  was  that  the  lands  are  given,  not  upon  the  condition  of  paying  certain 
sums  to  the  charity,  but  upon  trust  to  apply  the  whole  income,  and  the  com- 
pany were  held  bound  to  apply  the  whole  for  charitable  purposes. 

Where  property  had  been  devised  in  the  sixteenth  century  for  the  perpetual 
sustentation  of  an  almshouse  for  the  poor  within  the  city  of  R.,  and  to  provide 
a  certain  amount  of  sleeping  accommodation  for  wayfarers,  an  administration  of 
the  charity  which  made  no  increase  in  the  number  of  wayfarers  relieved  was  held 
not  to  be  proper :  Att.-Gen.  v.  Corporation  of  Rochester,  5  De  Gr.  M.  &  G-.  797. 
No  length  of  usage  will  waiTant  deviation  from  the  terras  of  a  trust  which  the 
Court  regards  as  plain:  S.  C. ;  Att.-Oen.  v.  Corporation  of  Beverley,  6  De  G-.  M. 
&  G.  256. 

Where  charitable  legacies  are  directed  by  a  testator  to  be  paid  out  of  Jiis  pure 
personalty,  the  debts,  funeral,  and  testamentary  expenses  and  costs  of  suit  ought 
not  to  be  thrown  upon  the  mixed  personalty  in  exoneration  of  the  pure  personalty, 
but  wiU  be  apportioned  rateably :  Beaumont  v.  Oliveira,  L.  R.  4  Oh.  309 ;  Order, 
p.  310 ;  see  also  Eobinson  v.  Oeldard,  3  Mac.  &  Gr.  735 ;  Tempest  v.  Tempest, 
2  K.  &  J.  635  ;  7  De  G.  M.  &  G.  470. 

Where  one  or  more  of  the  charitable  objects  is  bad,  the  Court  will  either,  by 
directing  an  inquiry,  ascertain  the  proportion  of  the  fund  attributable  to  each 
object,  or  if  that  is  not  possible,  will  divide  the  fund  equally  between  the  different 
objects  :  Att.-Qen.  v.  Doyl»y,  7  Ves.  58  ;  Brown  v.  Higgs,  4  Ves.  708  ;  Hoare  v. 
Osborn,  L.  R.  1  Eq.  585. 

Where  a  testator  had  directed  his  real  and  personal  estate  to  be  sold,  and  after 
payment  of  debts  a  charitable  legacy  to  be  paid  out  of  the  proceeds,  the  pure 
personalty  being  insufficient  for  payment  of  the  debts,  held  that  the  charitable 
legacy  did  not  fail  altogether,  and  an  apportionment  was  directed  according  to  the 
proportion  which  the  value  of  the  pure  personalty  bore  to  the  mixed  fund : 
Briggs  v.  Chamberlain,  18  Jur.  56. 

Investment  of  Charity  Moneys. 

It  is  contrary  to  the  policy  of  the  Mortmain  Acts  and  to  the  usual  practice  of 
the  Court  to  allow  noney  belonging  to  a  charity  to  be  invested  in  land,  even  for 
the  purpose  of  enlarging  the  charity  :  Att.-Oen.  v.  Wilson,  2  Keen,  680,  n. 

But  charity  moneys  have  been  ordered  to  be  invested  in  land  for  the  purpose 
of  erecting  additional  buildings  in  furtherance  of  the  objects  of  the  charity,  the 
land  not  being  purchased  as  a  mere  investment :  Att.-Oen.  v.  Earl  of  Mansfield, 
11  Sim.  601 ;  Re  Bonner's  Trusts,  3  W.  R.  429. 

Administration  Cy-pres. 

Where  a  literal  execution  becomes  inexpedient  or  impracticable,  the  Court  will 
execute  it  as  nearly  as  it  can  according  to  the  original  purpose,  or  ey-pres :  Story, 
vol.  ii.  p.  405 ;  Att.-Gen.  v.  Oglander,  3  Bro.  C.  C.  166 ;  Att.-Oen.  v.  Oreen, 
2Bro.  C.  C.  492;  Att.-Gen.  v.  Peacock,  Rep  temp.  Pinch,  245;  Att.-Gen.  v. 
Ironmongers'  Co.,  2  Beav.  313 ;  1  Or.  &  P.  508,  522 ;  Att.-Oen.  v.  Corporation 
of  Rochester,  5  De  G.  M.  &  Gr.  797  ;  Be  Lambeth  Charities,  22  L.  J.  (N.S.)  958 ; 
Re'Ashton's  Cha/rity,  27  Beav.  117. 

And  if  the  object  of  the  gift  be  certain  but  not  at  present  in  existence,  yet  if 
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its  existence  may  be  expected  hereafter,  the  Court  will  neither  consider  the  gift 
lapsed  nor  apply  it  to  a  different  use :  Fonblanque  on  Equity,  vol.  ii.  ch.  1 ; 
Aylet  V.  Dodd,  2  Atk.  238  ;  Att.-Oen.  v.  Lady  Downing,  Amb.  571. 

And  where  in  a  gift  to  a  charity  the  object  of  the  gift  is  imperfectly  described, 
evidence  of  the  donor  having  been  interested  in  a  particular  society  is  admissible : 
Kelnerfs  Trusts,  L.  E.  12  Eq.  183. 

But  the  Court  will  not  apply  the  doctrine  of  cy-pres  where  there  is  an  entire 
absence  of  intention  to  give  in  general  charity :  Clarke  v.  Taylor,  1  Drew.  642  ; 
New  V.  Bonaker,  L.  E.  4  Eq.  655. 

In  the  absence  of  any  direction  in  the  instrument  creating  the  charity  as  to  the 
disposition  of  the  surplus,  there  is  no  resulting  trust  for  the  donor  or  his  repre- 
sentatives :  Tudor's  Charitable  Trusts,  267,  citing  Att.-Qen.  v.  Coopers'  Co., 
19  Ves.  189. 

Chaeity  Estates — Leases. 

In  certain  cases  leases  for  such  a  term  as  999  years,  and  even  an  absolute 
alienation  of  charity  lands,  has  been  sanctioned  by  the  Court :  Att.-Qen.  v. 
Bungerford,  8  Bli.  457 ;  2  CI.  &  P.  374 ;  Att.-Qen.  v.  Pilgrim,  12  Beav.  57 ; 
Att.-Gen.  v.  Warrm,  2  Sw.  302. 

Where  a  lease  is  sought  to  be  set  aside  on  the  ground  of  undervalue,  the  under- 
value must  be  considerable  in  amount :  Att.-Oen.  v.  Cross,  3  Mer.  541 ;  Expaiie 
Skinner,  2  Mer.  457. 

The  founder's  intention,  although  generally  followed,  will  not  be  binding  where 
he  directs  that  the  rents  of  the  charity  estates  are  not  to  be  raised :  Watson  v. 
Hinsworth  Hospital,  2  Vem.  596,  cited  in  Tudor's  Charitable  Trusts,  305. 

But  the  founder's  direction,  when  given,  as  to  the  duration  of  the  leases  must 
be  followed,  unless  varied  by  Act  of  Parliament :  Att.-Gen.  v.  Mayor  ofBochester, 
2  Sim.  34 ;  Att.-Gen.  v.  Griffiths,  13  Ves.  565. 

Where  no  direction  has  been  given  by  the  founder  as  to  the  duration  of  the 
leases,  it  is  in  general  laid  down  that  when  the  trustees  of  a  charity  grant  a  lease 
of  the  property  for  a  longer  term  than  is  consistent  with  proper  management,  the 
lease  will  be  set  aside :  Tudor's  Charitable  Trusts,  307 ;  Att.-Gen.  v.  Qreen,  6 
Ves.  452  ;  Att.-Qen.  v.  Backhouse,  17  Ves.  283  ;  Att.-Qen.  v.  Pilgrim,  12  Beav. 
57,  afiBrmed  2  H.  &  T.  186. 

The  Court  will,  when  a  proper  case  is  made,  authorize  leases  for  long  terms  of 
years :  Be  Cross  Charity,  27  Beav.  592.  Although  in  general  building  leases  for 
longer  terms  of  years  than  ninety-nine  years  are  not  sanctioned  by  the  Court : 
Att.-Gen.  v.  Wood,  6  Beav.  290  ;  Att.-Gen.  v.  Owen,  10  Ves.  560. 

And  as  a  general  rule  an  agriotiltural  lease  for  such  a  term  as  ninety-nine  yea  is 
at  a  fixed  rent  cannot  stand:  Att.-Qen.  v.  lord  Eotham,  1  T.  &  E.  216;  Att.- 
Qen.  V.  EaU,  16  Beav.  388.  And  an  agricultural  lease  for  500  years  has  been 
set  aside,  although  a  large  outlay  may  have  been  made  in  lasting  improvements 
and  repairs :  Att.-Qen.  v.  Davey,  19  Beav.  521  ;  Order,  p.  314. 

Where  the  custom  of  an  ancient  charity  had  been  that  the  lessees  should  have 
renewals  of  leases  on  easy  and  beneficial  terms,  and  the  practice  had  been  sanc- 
tioned by  the  Court,  the  Court  nevertheless  in  settling  a  now  scheme  directed  the 
land  to  be  let  in  future  at  a  rack  rent.  But  directed  that  in  granting  fresh  leases 
regard  should  be  had  to  the  claims  of  those  lessees  who  had  expended  money 
upon  the  faith  of  the  renewels  :  Att.-Gen.  v.  Si.  John's  Hospital,  L.  E.  1  Ch.  92  ;. 
Order,  p.  314. 
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Where  a  lease  is  set  aside,  and  there  has  been  no  actual  fraud,  an  allowance 
will  be  made  for  permanent  improvements :  Tudor's  Charitable  Trusts,  313 ; 
Att.-Gen.  v.  Green,  6  Ves.  452;  Att.-Qen.  v.  Kerr,  2  Beav.  420;  see  also  Ati.- 
Oen.  V.  Mayor  of  Stamford,  2  Sw.  592 ;  Att.-Qen.  v.  Dixie,  13  Ves.  540. 

Where  a  charity  lease  is  set  aside,  the  date  to  which  the  account  of  rent 
is  carried  back  differs.  In  aggravated  cases  it  is  directed  from  the  date  of  the 
lease,  in  other  cases  from  the  commissioners'  report ;  but  generally  from  the 
filing  of  the  information.  A  corresponding  inquiry  as  to  substantial  improvements 
will  be  directed  during  the  same  period :  Att.-Oen.  v.  Bavey,  19  Beav.  527. 

But  the  allowance  for  lasting  improvements  can  only  be  co-extensive  with  the 
period  of  accounting :  Att-  Oen.  v.  Earl  Craven,  21  Beav.  392. 

The  right  of  the  Attorney-General  to  question  the  validity  of  an  improvident 
lease  after  twenty  years'  enjoyment  is  barred  by  3  &  4  Will.  4,  c.  27:  St. 
Mary  Magdalen,  Oxford,  v.  Att.-Gen.,  6  H.  L.  C.  189 ;  3  Jur.  (N.S.)  675. 

And  where  a  lease  had  been  granted  for  500  years  at  a  fixed  rent,  the  Statute 
of  Limitations  was  held  to  bar  a  suit  to  set  aside  the  lease  :  Aft. -Gen.  v.  Davey, 
4  De  G.  &  J.  136. 


Charities  administered — Common  Decree  for  Scheme. 

Let  a  scieme  for  the  future  regulation  and  management  of  the  charity 
in  the  pleadings  mentioned,  and  the  application  of  the  present  and 
future  income  thereof,  be  settled  by  the  judge. 

Similar  Decree — Trustees — Accounts  and  Inquiries. 

Let  a  proper  scheme  for  the  future  regulation  and  management  of 
the  charity  in  the  pleadings  mentioned,  and  the  application  of  the 
present  and  future  income  thereof,  be  settled,  &c.  Let  new  trustees  be 
appointed  for  the  management  of  the  said  charity,  and  of  the  estates 
and  property  thereof;  and  in  the  said  scheme  provision  is  to  be  made 
for  the  future  appointment  of  trustees.  Let  the  following  inquiry  and 
account  be  made  and  taken:—!.  An  inquiry  of  what  the  property  of 
the  charity  in  the  pleadings  mentioned  consists,  and  where  the  same 
is  situate,  and  what  is  the  income  and  annual  value  thereof,  and  how 
and  by  whom  and  under  and  upon  what  rents,  terms,  and  conditions 
the  same  and  eveiy  part  thereof  is  let  and  is  now  held.  2.  An  account 
of  the  rents  and  profits  of  the  charity  estates  received  by  the  Defts,  or 
by  their  order  or  for  their  use,  and  of  their  application  thereof,  from 
the  4th  December,  1854,  the  time  of  filing  the  information  in  this 
cause.  Adjourn  further  consideration.— Liberty  to  apply.  Be  Att.-Gen. 
V.  Mayor  of  Hchester  (M.  E.),  July  19,  1855. 

Inquiry  as  to  Bent^— Letting — Scheme — Costs  up  to  Decree. 
An  inquiry  what  are   the   estates  subject    to    the  charitable  uses 
created  by  the  deeds  dated,  &c.,  in  the  pleadings  mentioned.     An 
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account  of  the  rents  and  profits  of  such  estates,  and  of  the  fines  taken 
for  the  renewals  of  the  leases  thereof,  come  to  the  hands  of  the  Defts, 
or  any  person  or  persons,  &c.,  and  at  what  time  such  fees  were  received, 
and  in  what  manner  the  same  and  the  rents  and  profits  have  been 
applied.  An  inquiry  whether  the  said  estates  have  been  properly  let, 
and  if  the  same  have  not  been  properly  let,  an  inquiry  whether  it  wiU 
be  proper  to  take  any  and  what  steps  to  set  aside  the  leases  so 
improperly  made.  Let  proper  persons  be  appointed  feoffees  or  trustees 
of  the  charity'  estates. — Inquiry  in  whom  the  legal  estate  is  vested. — • 
Eelator's  costs  up  to  decree  to  be  taxed  and  paid  by  Defts  out  of  money 
in  their  hands  oa  account  of  the  charity  estates.  Att.-Gen.  v.  Mayor  of 
Exeter  (M.  E.),  March  22,  1813. 

Charity  Schemes — Order  adopting  Sdhtme. 

Let  the  scheme  dated,  &c.,  which  has  been  affirmed  by  the  judge 
and  filed  in  the  report  office  of  this  Court,  be  the  scheme  for  the 
future  regulation  and  management  of  the  charity  in  the  pleadings 
mentioned  [and  for  the  administration  of  the  estates,  funds,  or  property 
thereof]. 

If  Scheme  to  he  set  out  in  Order. 

Let  the  scheme  for  the  regulation  and  management,  &c.  [and  for  the 
administration,  &o.  j,  set  forth  in  the  schedule  to  this  order,  be  carried 
into  effect. 

Charity  Schemes. 

Where  a  fund  is  given  to  a  corporation  in  England  for  a  charitable  purpose, 
the  Court  of  Chancery  may  order  it  to  he  paid  to  the  corporation  without  the 
settlement  of  a  scheme :  Society  for  the  Propagation  of  the  Oospd  in  Foreign 
Farts  V.  Att.-Qen.,  3  Buss.  142 ;   Walsh  v.  Gladstone,  1  Ph.  290. 

But  where  a  legacy  is  given  to  the  treasurer  or  other  officer  of  a  charitable 
institution  not  as  part  of  its  general  funds,  but  for  permanent  charitable  purposes, 
the  Court  will  order  a  scheme  to  he  settled :  Wdlbeloved  v.  Jones,  IS.  &  S.  40, 
43 ;  Corpoi-ation  of  the  Sons  of  the  Clergy  v.  Mose,  9  Sim.  610. 

Where  a  bequest  is  made  to  a  charity  out  of  the  jurisdiction,  the  Court  wUl  in 
general  order  the  funds  to  be  paid  to  the  trustees  named  by  the  founder,  without  a 
scheme :  Tudor's  Charitable  Trusts,  259  ;  Fories  v.  Forbes,  18  Beav.  522 ;  Milford 
V.  Reynolds,  1  Phil.  185 ;  Martin  v.  Paxton,  1  Buss.  116. 

But  where  fimds  are  bequeathed  by  a  British  subject  to  a  charity,  whether 
British  or  foreign,  and  there  is  no  hand  to  receive  the  funds,  the  Court  will  order 
the  funds  to  be  carried  to  a  separate  account :  Att.-Qen.  v.  Sturge,  19  Beav'.  597 ; 
AU.-Oen.  v.  Lepine,  2  Bw.  181. 

In  settling  a  scheme  for  a  grammar  school,  where  the  head  master  is  to  be  a 
graduate  of  Oxford  or  Cambridge  and  in  holy  orders,  the  Court  will  give  no  specific 
directions  as  to  religious  instruction  or  discipline :  Wanoicle  Orammar  School, 
1  Ph.  564. 
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There  is  no  general  rule  against  the  admission  of  hoarders  in  a  grammar  school : 
Att.-Oen.  V.  Bishop  of  Worcester,  9  Hare,  328. 

But  the  number  of  boarders  admitted  ought  not  in  any  manner  to  affect  the 
admission  of  free  boys  :  S.  C. 

The  teaching  of  writing  and  arithmetic  may  be  properly  introduced  into  a 
scheme  for  the  management  of  a  free  grammar  school:  Att.-Gen.  v.  Oascoigne, 
2  My.  &  K.  647. 

A  general  scheme  for  a  grammar  school  is  imperfect  without  some  positive 
direction  respecting  religious  instruction :  Ohelmsfurd  Qrammar  School,  1  K.  &  J. 
543.  But  special  clauses  as  to  instruction  in  the  catechism,  liturgy,  doctrine, 
and  discipline  of  the  Church  of  England,  or  as  to  the  exemption  of  scholars  from 
such  instruction,  will  not  be  directed  by  the  Court,  but  left  to  the  charity 
authorities :  S.  C. 

Where  an  academy  for  the  education  of  English  Presbyterians  had  been  esta- 
blished in  the  coimtry,  and  the  original  object  of  the  charity  appeared  to  be,  to 
benefit  that  part 'of  I  the  kingdom,  which  was  totally  deficient  in  academies,  the 
trustees  were  held  entitled  to  remove  the  academy  to  London,  the  locality 
•being  regarded  as  a  secondary  consideration :  Manchester  New  College,  16  Beav. 
610. 

Where  the  income  of  a  free  grammar  school  had  become  insufficient  to  carry 
out  a  scheme  of  education  settled  by  the  Court,  the  Court  has  sanctioned  the  admis- 
sion of  an  additional  number  of  boys  at  an  annual  payment.  But  both  classes 
to  be  considered  as  on  the  foundation  ;  and  no  competitive  examinations  to  be 
imposed  upon  the  free  scholars :  Manchester  School  Case,  L.  E.  1  Bq.  55 ;  L.  R. 
2  Ch.  497  ;  see  also  Berlcha/npstead  School  Case,  L.  R.  1  Eq.  102. 

Where  there  is  a  charity  for  the  purpose  of  education  in  particular  religious 
opinions,  it  must  be  governed  by  trustees  whose  opinions  are  in  conformity  with 
these  objects :  Shme  v.  Wilsm,  9  CI.  &  P.  355  ;  Att.-Oen.  v.  Murdoch,  7  Hare, 
445;  AU.-Oen.  v.  Pearson,  3  Mer.  353. 

But  where  the  trust  embraces  other  objects,  or  is  eleemosynary,  this  principal 
does  not  apply;  Att.-Oen.  v.  Calvert,  23  Beav.  245  ;  Baker  v.  Lee,  8  H.  L.  C. 
495  ;  AU.-Oen.  v.  St.  John's  Hospital,  L.  E.  2  Ch.  D.  554. 

The  Court  will  not  alter  a  scheme  deliberately  settled  without  weighty  reasons : 
Att.-Oen.  V.  Bishop  of  Worcester,  9  Hare,  328,  361.  But  will  do  so  where  the 
income  of  the  school  has  become  insufBcient  to  carry  out  such  scheme :  Man- 
chester School  Case,  supra. 

.  In  framing  a  scheme  for  the  administration  of  the  funds  of  a  charity,  the  Court 
will  not  apply  such  funds  to  the  purposes  of  education  until  the  primary  objects 
of  the  testator  are  first  carried  into  effect :  22  L.  J.  (N.S.)  959. 

For  forms  of  schemes,  see  Tudor's  Charitable  Trusts,  547. 

Costs. 

Charity  Fimds— Costs,  Charges,  and  Expenses  of  Pits,  the  Belators. 

Lkt  the  petitioners  be  at  liberty  to  lay  a  scheme,  &c.,  for  the  future 
management  and  appropriation  of  the  annual  income  of  the  charity  in 
question.  The  Master  to  settle  and  approve  the  same.  Let  the  Defts 
the  Coopers'  Company  reimburse  to  the  petitioners  out  of  the  charity 
funds   the   costs   and  expenses  incurred  by  the  petitioners  over  and 
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beyond  the  costs  which  have  been  paid  by  the  said  Defts  the  Coopers' 
Company  as  between  party  and  party.  Inquiry  whether  any  and 
what  costs  and  expenses  have  been  properly  incurred  by  the  petitioners 
other  than  the  costs  of  this  suit  relating  to  the  matters  in  question. 
— ^Defts  thp  Coopers'  Company  to  pay  the  amount  out  of  the  charity 
funds.    AU.-Gen.  v.  Coopers'  Go.,  3  Beav.  29. 

Deft  Corporation  to  pay  Cods  of  Suits  of  Attorney-General  and  Defts  the 

Trustees. 

Let  the  Defts,  the  coi-poration  of  Chester,  pay  to  Her  Majesty's 
Attorney-General,  the  informant,  and  to  the  Defts,  the  trustees  of  the 
charity,  the  following  costs,  to  be  taxed  by  the  taxing  master  as 
between  party  and  party,  that  is  to  say,  &c.  Reference  to  tax  other 
costs  of  the  informant  and  Defts,  the  trustees  of  the  charity,  as  between 
solicitor  and  client. — Directions  for  raising  last-mentioned  costs  out  of 
charity  funds  in  Court.  Att.-Gen.  v.  Corporation  of  Chester,  14  Beav. 
338. 


Informant  and  Belator's  Costs  as  between  Solicitor  and  Client  charged  on 
Property  the  Subject  of  the  Information. 

Vary  the  decree  dated,  &c.,  so  far  as  regards  the  direction  to  the 
taxing  master  to  tax  the  costs,  charges,  and  expenses  of  the  informant 
and  relator  of  and  incidental  and  preparatory  to  these  causes  properly 
incurred.  Let  it  be  referred  to  the  taxing  master  to  tax  the  costs 
of  the  informant  and  relator  of  these  causes  as  between  solicitor  and 
client.  Declare  that  such  costs,  when  taxed,  are  to  be  a  charge  upon 
the  trust  property  in  question  in  this  cause,  and  not  upon  the  whole 
charity  property  iu  the  pleadings  mentioned.  Let  the  said  costs  be 
raised  by  sale  or  mortgage  of  the  said  trust  estate,  the  subject-matter 
of  this  suit,  &c. — Consequential  directions.  Att.-Gen,.  v.  Kerr,  4  Beav. 
297, 

Costs  payable  hy  Attorney-General  under  18  (&  19  Vict.  c.  90— Liberty  to 


Let  it  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  Defts 
W.  E.  H.,  and  Let  the  same,  when  taxed,  be  paid  to  the  said  Defts 
W.  E.  H.,  in  manner  directed  by  the  Act  of  Parliament  of  the  18th 
and  19th  years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  c.  90 
[with  liberty  for  the  last-named  Defts,  or  any  of  them,  to  apply  to  this 
Court  as  they  may  be  advised  with  respect  to  the  said  costs].  Att.- 
Gen.  v.  Eanmer,  4  De  G.  &  J.  205,  217. 
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Gosts  payable  to  Attorney-General  under  18  &  19  Vict.  c.  90. 

Let  the  costs  of  the  Deft  B.  of  this  suit  be  taxed  hy  the  taxing 
master  and  be  paid  in  manner  directed  by  the  18  &  19  Vict.  c.  90. 

Costs. 

The  relator  in  a  charity  information  was  not  entitled  to  costs  as  between  soli- 
citor and  client  as  a  matter  of  right :  Att.-Gen.  v.  Fishmongers'  Co.,  1  Keen,  492 ; 
Att.-Gen.  V.  Kerr,  4  Beav.  302. 

But  the  relator,  where  there  was  nothing  to  impeach  the  propriety  of  the  suit, 
and  no  special  circumstances  to  justify  a  special  order,  was  entitled,  upon  obtain- 
ing a  decree  for  the  charity,  to  his  costs  as  between  solicitor  and  client,  and  to  be 
paid  the  difference  between  the  amount  of  such  costs  and  the  amount  of  the  costs 
which  he  might  recover  from  the  defts  out  of  the  charity  estate  :  Att.-Qen.  v.  Kerr, 
4  Beav.  297,  303,  -per  Lord  Langdale. 

And  in  general  where  the  object  of  the  suit  is  to  establish  a  charity,  and  the 
estate  is  ample,  the  costs  of  all  parties  will  be  taxed  as  between  solicitor  and 
client :  Dan.  5th  ed.  1301. 

There  may  be  special  cases  in  which  the  relator  may  be  entitled  to  charges  and 
expenses  in  addition  to  his  costs  of  suit  as  between  solicitor  and  client ;  but 
such  cases  depend  upon  their  peculiar  circumstances  :  Att.-Qen.  v.  Kerr,  4  Beav. 
297. 

The  extra  costs  of  a  charity  information  instituted  in  respect  of  one  only  of 
several  gifts  to  the  charity  should  in  the  first  instance  at  least  fall  on  the  property 
which  is  the  subject  of  the  information :  S.  C. 

Where  the  trustees  of  a  charity,  defts  to  an  information,  had  been  guilty  of  some 
neglect  in  respect  of  investments,  but  the  information  failed  as  to  its  greater  part, 
the  defts  were  ordered  to  pay  the  costs  as  between  party  and  party,  and  the 
relators  were  refused  their  extra  costs  out  of  the  charity  fund :  Att.-Oem.  v. 
Fishmongers'  Co.,  1  Keen,  492,  501. 

Where  an  heir-at-law  is  made  a  deft  to  the  information,  he  is  generally  entitled 
to  his  costs  as  between  solicitor  and  client :  4  Bro.  Rep.  177 ;  Currie  v.  Fye, 
17  Ves.  462  ;  Att.-Gen.  v.  Kerr,  4  Beav.  299. 

And  where  no  improper  point  is  raised  on  behalf  of  the  next  of  kin,  they  are 
entitled  to  their  costs  as  between  solicitor  and  client :  Carter  v.  Green,  3  K.  &  J. 

591. 

Where  the  relators  are  allowed  their  costs  of  proceedings  which  the  Attorney- 
General  has  attended  separately  by  his  own  solicitor  without  an  order  of  the 
Court,  the  Attorney-General  will  not  be  allowed  his  separate  costs  :  Att.-Gen.  v. 
Dove,  T.  &  R.  328. 

But  costs  are  often  made  payable  to  the  Attorney-General  in  interlocutory 
matters  independently  of  the  relator  :  1  S.  &  S.  397. 

The  costs  of  an  information  must  have  been  paid  by  a  company  in  which  a 
charitable  fund  is  vested  if  by  their  neglect  the  charity  has  fallen  into  desuetude 
and  the  general  estate  of  the  company  has  profited  by  the  non-application  of  the 
charity  funds :  Att.-Gen.  v.  Mercers'  Co.,  2  My.  &  K.  654. 

Where  a  corporatioa  has  been  guilty  of  a  breach  of  trust,  but  the  charity  had 
benefited  by  the  acts  of  the  corporation,  no  costs  of  suit  were  given  to  the  corpo-, 
ration:    Solicitor-Gen.  v.  Corporation  of  Bath,  13  Jur.  866. 

The  lessees  will  be  ordered  to  pay  the  costs  of  a  suit  to  set  aside  an  improvident 
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lease  of  charity  land:  Att.-Gen.  v.  Lord  Hotkam,  T.  &  K.  220;  Att.-Qen.  v. 
Owen,  10  Ves.  562. 

The  Court  will,  in  some  cases,  order  the  costs  to  be  raised  by  mortgage  of  a 
portion  of  the  charity  estates :  Re  Lambeth  Charities  (L.JJ.),  22  L.  J.  (N.S.) 
958. 

And  has  sometimes  ordered  a  sale  for  that  purpose :  Att.-Gen.  v.  Nethercoat, 
cited  1  Hare,  400.  But  the  Court  will  not  order  a  sale  for  that  purpose  except  in 
extreme  cases,  nor  even  direct  as  of  course  an  inquiry  whether  a  sale  would  be 
beneficial:  Att.-Oen.y  Mayor  of  Newark,  1  Hare,  395;  Att.-Oen.  v.  Bvlhr, 
Jao.  Eep.  412,  per  Lord  Eldon  ;  see  also  Att.-Gen.  v  Mayor  of  Bristol,  2  Jac.  & 
W.  294. 

In  all  informations,  actions,  suits,  and  other  legal  proceedings  on  behalf  of  the 
Crown  against  any  corporation  or  persons  in  respect  of  lands,  hereditaments,  goods, 
or  chattels  belonging  to  the  Crown,  and  the  proceeds  of  which  are  carried  to  the 
Consolidated  Fund,  the  Attorney-General  is  entitled  to  recover  costs  on  behalf  of 
Her  Majesty :  18  &  19  Vict.  c.  90,  s.  1. 

And  the  deft  is  entitled  to  costs  if  successful  against  the  Crown,  such  costs  to 
be  paid  by  the  Treasury  Commissioners :  sect.  2. 

Where  upon  a  charity  information  filed  by  the  Attorney-General,  the  decree 
directed  inquiries  to  be  made,  and  the  information  was  held  by  the  House  of 
Lords  wholly  to  fail,  costs  were  given  against  the  Attorney-General  up  to  the 
original  hearing:  Att.-Gen.  v.  Mayor,  &c.,  of  Southmdlton,  5  H.  L.  C.  1,  39. 

But  where  the  charity  information  has  been  filed  by  the  Attorney-General  upon 
an  address  from  the  Crown,  although  dismissed,  no  costs  will  be  given  against  the 
Attorney-General :  Att.-Oen.  v.  Bean  and  Canons  of  Windsor,  8  H.  L.  C.  369, 
404 ;  see  also  observations  of  Attonley-General  in  S.  C;  p.  459. 

In  suits  instituted  by  the  Attorney-General  without  a  relator,  costs  might  have 
been  ordered  to  be  paid  by  one  deft  to  another  :  Att.-Gen.  v.  Corporation  of 
Chester,  14  Beav.  338  ;  Order,  p.  326. 

There  might  have  been  substantial  grounds  for  an  appeal  on  the  part  of  the 
defts  to  a  charity  information  to  exempt  them  from  payment  of  costs :  Att.-Gen. 
V.  Corporation  of  Rochester,  5  De  G.  M.  &  G.  797. 

Although  interest  is  recoverable  under  the  1  &  2  Vict.  c.  110,  ss.  17,  18,  on 
costs  ordered  to  be  paid  by  one  party  to  another,  the  Act  does  not  apply  to  costs 
directed  to  be  raised  out  of  a  charity  estate :  Att.-Gen.  v.  Nethercote,  11  Sim. 
529. 

In  cases  in  which  part  of  the  property  given  to  a  charity  becomes  undisposed 
of  from  being  within  the  Mortmain  Act,  the  costs  are  paid  pro  rata  out  of  the 
part  so  undisposed  of  and  the  property  well  bequeathed  to  the  charity :  Att.-Oen. 
V.  Lord  Winchelsea,  3  Bro.  Eep.  373 ;  Att.-Oen.  v.  Eurst,  2  Cox,  364 ;  Bowse  v. 
Chapman,  4  Ves.  542 ;  Eyre  v.  Marsden,  4  My.  &  Cr.  244. 

Accounts  of  Debts  and  Liabilities. 

13  &  14  Vict.  c.  35  ;  23  &  24  Vict.  c.  38. 

Upon  motion,  &c.  \or,  upon  the  application  of],  A.,  the  executor  of 
the  will  [or,  administrator  of  the  estate  of  B.],  deceased,  and  upon 
[hearing  the  solicitors  for  the  applicant],  and  upon  reading  the  pro- 
bate of  the  will  \or,  letters  of  administration  of  the  estate  of],  the  said 
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B.,  granted  on  the  —  day  of  —  to  the  said  A.,  and  an  affidavit  of  the 
said  A.  that  no  proceedings  are  pending  to  administer  the  estate  of 
the  said  B.,  Let  an  account  be  taken  of  the  debts  and  liabilities  affect- 
ing the  personal  estate  of  the  said  B.  And  in  taking  such  account 
debts  are  to  be  distinguished  from  liabilities,  and  liabilities  certain 
from  liabilities  contingent.  And  the  personal  estate  of  the  said  B.  is 
to  be  applied  in  payment  and  satisfaction  of  such  debts  and  liabilities 
in  a  due  course  of  administration. — Liberty  to  apply. 

The  Court  may  upon  the  application  of  the  executors  or  administrators  of  any 
deceased  person  direct  an  account  to  be  taken  of  the  debts  and  liabilities  affecting 
the  personal  estate  of  such  deceased  person.  But  no  such  order  is  to  be  made 
pending  any  proceedings  to  administer  the  estate  of  such  person  :  13  &  14  Vict. 
c.  35,  s.  19. 

The  order  may  be  made  immediately  or  at  any  time  after  probate  or  letters  of 
administration  shall  have  been  granted ;  and  may  be  made  either  upon  motion  or 
petition  of  course  or  at  chambers :  23  <&  24  Vict.  c.  38,  s.  14. 

The  Court  or  judge  may,  upon  apphcation  by  motion  or  summons,  restrain  or 
suspend  until  the  account  directed  by  such  order  shall  have  been  taken  any  pro- 
ceedings at  law  against  such  executors  or  administrators  upon  such  terms  as  to 
the  Court  or  judge  shall  seem  just :  Ibid. 

In  taking  the  account  the  judge  is  at  liberty,  upon  the  application  of  the  exe- 
cutors or  administrators,  to  direct  that  the  particulars  only  of  any  claim  brought 
in  pursuance  of  such  order  shall  be  certified  by  his  chief  clerk  without  any 
adjudication  thereon :  Ibid. 

Notices  for  creditors  to  come  in  have  the  same  force  and  effect  as  notices  given 
by  executors  under  the  22  &  23  Vict.  c.  35,  s.  29. 

Under  the  latter  Act,  where  an  executor  or  administrator  has  given  such  or 
the  hke  notices  as  would  have  been  given  by  the  Court  of  Chancery  in  any  ad- 
ministration suit,  at  the  expiration  of  the  time  limited  in  the  notices  the  executor 
or  administrator  is  entitled  to  distribute  the  assets :  22  &  23  Vict.  c.  35,  s.  29. 

After  notices  under  the  last-mentioned  Act  and  distribution  of  the  estate,  a  suit 
cannot  be  brought  against  the  executor  or  administrator:  Clegg  v.  Rowland, 
L.  R.  3  Eq.  368  ;  Uuthburt  v.  Wharmby,  W.  N.  (1869),  12. 

The  application  for  an  order  under  the  13  &  14  Vict.  c.  35,  must  be  supported 
by  production  of  the  probate  of  the  will  or  letters  of  administration  to  the  estate 
of  the  deceased  person,  and  by  an  affidavit  of  the  sole  executor  or  administrator, 
or  some  or  one  of  the  executors  or  administrators,  that  there  are  no  proceedings 
pending  to  administer  the  estate :  Re  Brown,  6  W.  E.  5. 

Any  person  who  has  come  in  under  the  order  and  claimed  to  be  a  creditor,  or 
to  have  any  demand  upon  the  estate  by  reason  of  any  liability,  but  whose  debt  or 
claim  has  not  been  wholly  allowed,  may  within  four  clear  days  after  the  certifi- 
cate has  been  signed  take  the  judge's  opinion  thereon ;  and  may  within  eight 
clear  days  after  the  filing  of  such  certificate  apply  by  summons  or  motion  to 
discharge  or  vary  it :  13  &  14  Vict.  c.  35,  s.  20. 

Similar  provision  is  made  enabling  the  executor  or  administrator  to  apply  that 
any  debt  or  claim  allowed  may  be  disallowed :  Ibid. 

Where  any  debt  or  any  certain  Uability  has  been  allowed,  and  is  not  within 
fourteen  days  after  the  certificate  has  become  binding  paid  or  provided  for,  the 
Court  may  order  payment  of  such  debt  or  a  provision  to  be  made  for  such  liability 
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or  may  direct  an  account  of  the  debts  and  certain  liabilities  allowed  but  remaining 
unpaid  or  unprovided  for :  13  &  14  Vict.  c.  35,  s.  22. 

In  cases  of  contingent  liability  the  Court  may,  order  the  appropriation  of  a 
certain  sum  of  money  to  meet  such  liability :  13  &  14  Vict.  c.  35,  s.  23 ;  Se 
Eawhins,  10  Hare,  App.  33  ;  Re  Forest,  W.  N.  (1868)  194. 

After  filing  the  certificate  the  Court  may,  upon  the  application  of  the  executors 
or  administrators  of  the  deceased,  restrain  by  injunction  any  proceedings  taken 
against  them  in  respect  of  any  debt  or  liability :  13  &  14  Vict.  c.  35,  s.  24. 

Note. — The  practice  under  this  Act  has  become  obsolete.  And  see  now 
Judicature  Rules,  Order  15,  p.  24. 
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CHAPTER    XXV. 

INJUNCTIONS. 

Interim  Orders,  Ex  parte. 

Upon  motion,  &c.,  by  counsel  for  the  Pit,  and  upon  reading,  &o. 
[evidence],  and  the  Pit  hy  his  counsel  undertaking  to  abide  by  any 
order  this  Court  may  hereafter  think  fit  to  make  as  to  damages  in 
case  the  Court  shall  be  of  opinion  that  the  Defts  have  sustained  any 
by  reason,  of  this  order  which  the  Pit  ought  to  pay,  Let  the  Deft  B., 
his  vsrorkmen,  servants,  and  agents  [or,  his  solicitors  and  agents],  be 
restrained  until  over  the  —  day  of  —  from,  &c.  [If  ordered :  Let  the 
Pit  be  at  liberty  to  serve  the  Deft  B.  with  notice  of  motion  for  the  — 
day  of  —  for  an  injunction.] 

Interim  Order  on  Notice. 

Upon  motion,  &c.,  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for,  &c.,  and  upon  reading  [evidence]  and  [if  party  served  does  not 
appear,  an  affidavit  of  service  of  notice  of  this  motion  on  — ■  ]  and 
the  Pit  by  his  counsel  undertaking  to  abide  by  any  order  this  Court 
may  hereafter  think  fit  to  make  as  to  damages,  &c..  Let  the  Deft  B., 
his  [workmen]  servants  and  agents  [or,  his  solicitors  and  a,gents],  be 
restrained  until  over  the  —  day  of  —  from,  &c. 

Injunction,  Ex  parte. 

Upon  motion,  &c.,  and  upon  reading,  &c.  [evidence],  and  —  [the 
party  moving]  by  his  counsel  undertaking  to  abide  by  any  order  this 
Court  may  think  fit  to  make  as  to  damages,  &c.  [If  ordered,  and  to 
accept  short  notice  of  motion  to  dissolve  the  injunction  hereby 
awarded]  Let  an  injunction  be  awarded  against  — ,  to  restrain  him, 
his  [workmen]  servants  and  agents  [or,  solicitors  and  agents],  until 
the  hearing  of  this  action  or  further  order  from,  &c. 

Irywnction,  on  Notice. 

Upon  motion,  &c.,  by  counsel  for  — ,  and  upon  hearing  counsel  for 

^  and  upon  reading  [evidence]  [and  an  affidavit  of  service  of  notice 

of  this  motion  on  — ],  and  —  [party  moving]  by  his  counsel  under- 
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taking,  &o.  [undertaking  as  to  damages],  Let  an  injunction  be  awarded 
against  —  to  restrain  him,  his  [workmen]  servants  and  agents  [or,  his 
solicitors  and  agents],  until  the  hearing  of  this  action  or  further  order 
from,  &c. 

Undeetakins  as  to  Damages. 

The  undertaking  is  required  in  all  interlocutory  applications  for  interim  orders 
or  injunctions  as  well  on  notice  as  ex  parte :  Ghappell  v.  Davidson,  8  De  G.  M. 
&  G.  1 ;  Tuck  V.  Silver,  Job.  218 ;  Wakefield  v.  Duke  of  Bucdeugh,  11  Jur. 
(N.S.)  523. 

It  is  usually  given  by  counsel,  and  forms  part  of  the  order.  Where  the  order 
is  granted  in  Vacation,  the  written  undertaking  may  be  inserted  in  the  registrar's 
book,  and  signed  by  the  pit  or  his  solicitor. 

Where  a  limited  company  is  pit,  the  undertaking  must  be  signed  by  some 
responsible  person  :  Anglo-Danubian  Co.  (Limited)  v.  Rogerson,  10  Jur.  (N.S.) 
87. 

Where  there  was  no  ofScer  of  the  company  resident  in  London,  the  under- 
taking was  permitted  to  be  given  on  a  separate  piece  of  paper  and  transmitted  to 
the  registrar:  Daniell,  5th  ed.  1519  ;  Pacific  Steam  Co.  v.  Oibls  (V.-C.  W;),  14 
W.  E.  218. 

Where  a  married  woman  is  pit,  she  may  be  required  to  give  the  undertaking 
in  respect  of  her  separate  estate :   Holden  v.  Waterlow  (L.JJ.),  15  W.  R.  139. 

Where  the  undertaking  as  to  damages  has  been  given,  and  the  suit  is  subse- 
quently dismissed,  the  Court  can  still  enforce  the  undertaking:  Newhy  v. 
Harrison,  7  Jur.  (N.S.)  981 ;   9  W.  E.  849. 

Injunction  on  Payment  into  Cowtt — Money  lodged  to  Chcmcery  Suspense 

Account. 

Upon  motion,  &c.,  and  it  appearing  by  the  receipt  of  one  of  the 
cashiers  of  the  bank  that  the  Pit  A.  has  lodged  at  the  bank,  to  the 
credit  of  a  Chancery  suspense  account,  the  sum  of  £ — ,  Let  an  injunc- 
tion be  awarded,  &c.  Let  the  Pit  A.,  on  or  before  the  —  day  of  — , 
do  all  necessary  acts  pursuant  to  the  31st  of  the  Chancery  Funds  Con- 
solidated Eules,  1874,  for  the  purpose  of  having  the  said  sum  of  — 
transferred  by  him  into  Court  to  the  credit  of  this  cause,  A.  v.  B.,  &o. 

Where  conflicting  claims  are  set  up  to  a  fund,  the  Court  will  in  some  cases 
make  the  injunction  dependent  on  the  money  being  brought  into  Court :  Stock- 
port District  Waterworks  Co.  v.  Jowett  (L.  C.),  13  W.  E.  977. 

But  where  there  is  no  probability  that  the  money  is  in  danger,  or  that  the 
parties  would  be  injured  if  the  injunction  be  ill  founded,  the  Court  will  not 
make  the  injunction  dependent  on  the  money  being  paid  into  Court :  Maitland 
T.  Backhouse  (L.  C),  16  Sim.  58,  69 ;  12  Jur.  45. 

Where  it  is  desired  to  bring  money  into  Court  without  waiting  the  time  neces- 
sary to  obtain  a  direction  for  the  bank  to  receive  such  money,  it  may  be  lodged 
at  the  bank  to  the  credit  of  a  Chancery  suspense  account  (subject  to  being  dealt 
with  as  hereinafter  mentioned,  and  not  otherwise)  upon  a  written  application 
signed  by  the  person  desiring  to  lodge  the  same,  or  his  solicitor,  &c. :  Chancery 
I'unds  Kules,  1874,  rule  31. 
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INJUNCTIONS   AND   INTERIM   ORDERS,   WHEN   GRANTED — TeRMS. 

"  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of  Justice,  or 
before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or  injunction ;  but 
every  matter  of  equity  on  which  an  injunction  against  the  prosecution  of  any 
such  cause  or  proceeding  might  have  been  obtained,  if  this  Act  had  not  passed, 
either  unconditionally,  or  on  any  terms  or  conditions,  may  be  relied  on  by  way  of 
defence  thereto :  Provided  always,  that  nothing  in  this  Act  contained  shall  disable 
either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it  if  it  shall  think  fit ;  and  any  person,  whether  a  party 
or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled,  if  this  Act 
had  not  passed,  to  apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce  by  attachment  or  otherwise  any  judgment,  decree, 
rule,  or  order  contrary  to  which  all  or  any  part  of  the  proceedings  in  such  cause 
or  matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a  summary  way,  for  a  stay  of  proceedings  in  such 
cause  or  matter,  either  generally,  or  so  far  as  may  be  necessary  for  the  purposes 
of  justice ;  and  the  Court  shall  thereupon  make  such  order  as  shall  be  just " ; 
Judicature  Act,  1875  (36  &  37  Vict.  c.  66),  s.  24,  r.  5. 

"  A  mandamus  or  an  injunction  may  be  granted  by  an  interlocutory  pider  of 
the  Court  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  conve- 
nient that  such  order  should  be  made ;  and  any  such  order  may  be  made  either 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court  shall  think  just ; 
and  if  an  injunction  is  asked  either  before,  or  at,  or  after  the  hearing  of  any  cause 
or  matter,  to  prevent  any  threatened  or  apprehended  waste  or  trespass,  such  in- 
junction may  be  granted,  if  the  Court  shall  think  fit,  whether  the  person  against 
whom  such  injtmction  is  sought  is  or  is  not  in  possession  under  any  claim  of  title 
or  otherwise,  or  (if  out  of  possession)  does  or  does  not  claim  a  right  to  do  the  act 
sought  to  be  restrained  under  any  colour  of  title ;  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or  equitable  " :  36  &  37  Vict.  c.  66, 
s.  25,  sub-sect.  8. 

An  application  for  an  order  under  this  sub-section  "  may  be  made  to  the  Court 
or  a  judge  by  any  [:arty."  If  the  application  be  by  the  pit  for  an  order  under 
the  said  sub-sect.  8,  it  may  be  made  either  ex  parte  or  with  notice.  Judicature 
Kules,  Order  52,  rule  4,  ante,  p.  84. 

A  deft  may  apply  before  judgment :  Sargant  v.  Read;  L.  E.  1  Ch.  D.  600. 

Mandatory  Injunctions. 

The  Court  will  grant  a  mandatiry  injunction  where  it  is  the  only  sufficient 
remedy  for  the  injury  sustained:  Isenherg  v.  East  India  House  Co.,  3  De  G. 
J.  &  S.  263  ;  33  L.  J.  (Ch.)  392  ;  Durell  v.  Pritchard,  L.  R.  1  Ch.  244;  City  of 
London,  Brewery  Co.  v.  Tennant,  L.  E.  9  Ch..212, 218, 219  ;  Goodsonv.  Richard- 
son, L.  E.  9  Ch.  221 ;  Eogg  v.  Scott,  L.  K.  18  Eq.  444 ;  Smith  v.  Smith,  L.  B. 
20  Eq.  20. 

There  is  no  rule  which  prevents  the  Court  from  granting  a  mandatory  injunc- 
tion where  the  injury  sought  to  be  restrained  has  been  completed  before  filing  the 
bill :  Dwell  v.  Pritchard,  L.  E.  1  Ch.  244. 

Where  the  injury  can  be  compensated  by  a  pecuniary  sum  the  Court  will  not 
o-rant  a  mandatory  injunction,  but  will  either  direct  an  inquiry  as  to  the  damages 
sustained,  or  give  liberty  to  the  pit  to  proceed  at  law  :  Deere  v.  Quest,  1  My.  & 
Cr.  516  ;  Isenlerg  v.  East  India  House  Co.,  33  L.  J.  (Ch.)  392 ;  Lowe  v.  Innes, 
10  Jur.  (N.S.)  1037  ;  DmeU  v.  Pritchard,  L.  E.  1  Ch.  244 ;  Martin  v.  F.eadon, 
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L.  R.  2  Eq.  42r) ;  Bower  v.  Law,  L.  E.  9  Eq.  636 ;  iarfy  Stanley  v.  Earl  of 
Shrewsbury,  L.  R.  19  Eq.  616. 

And  the  Court  has  power  to  give  damages  although  a  building  complained 
of  is  completed  before  proceedings  are  instituted  and  a  mandatory  injunction  is  not 
granted  :  City  of  London  Brewery  Co.  v.  Tennant,  L.  R.  9  Ch.  212,  218. 

A  mandatory  injunction  may  be  obtained  upon  an  interlocutory  application  : 
Eervey  v.  Smith,  1  K.  &  J.  392 ;  Att.-Oen.  v.  Metropolitan  Board  of  Works, 

1  H.  &  M.  312 ;  Hepburn  v.  Lordan,  2  H.  &  M.  352. 

The  right  to  a  mandatory  injunction  is  gone  if  there  has  been  unreasonable 
delay,  and  mischief  would  be  caused  thereby  to  the  deft :  Kerr,  232  ;  Wicks  v. 
Hunt,  J  oh.  Hep.  372 ;  Ward  v.  Higgs,  12  W.  R.  1074. 

WASTE. 

Ornamental  Trees — Trees  grpwing  for  Protection  or  Shelter — Young  Trees. 

Let  an  injunction  be  awarded,  &c.,  to  restrain  the  Deft  H.  D.,  her 
sei-vants,  workmen,  and  agents,  from  cutting  down  any  timher  or  other 
trees  growing  on  the  estate  in  question,  which  are  planted  or  growing 
there  for  the  protection  or  shelter  of  the  several  mansion  houses  be- 
longing to  the  said  estate  or  for  the  ornament  of  the  said  houses,  or 
which  grow  in  lines,  walks,  vistas,  or  otherwise,  for  the  ornament  of 
the  said  houses,  or  for  the  gardens,  or  parks,  or  pleasure  grounds 
thereunto  belonging ;  and  to  restrain  the  Deft  H.  D.,  her  servants, 
workmen,  and  agents  from  cutting  down  any  timber  or  other  trees 
except  at  seasonalile  times  and  in  an  husband-like  manner,  and  from 
cutting  down  saplings  and  young  trees  not  fit  to  be  cut  as  and  for 
the  purposes  of  timber.    Chamherlayn  v.  Dummer  (L.  C),  1  Bro.  166 ; 

2  Dick.  600. 

Unripe  and  Ornamental  Tiniber —Inquiries  as  to  Timber  cut — Account. 

Declare  that  the  Deft  W.  W.  is  entitled  to  fell  all  such  timber 
on  the  devised  estates  as  is  mature  and  fit  to  be  cut,  except  such 
as  has  been  planted  or  left  standing  for  ornament  or  shelter  with 
reference  to  the  occupation  of  the  mansion-house  at  Brattleby;  but 
that  he  is  not  entitled  to  fell  any  unripe  timber  on  the  said  estate,  or 
any  timber  which  was  planted  or  left  standing  for  ornament  or  shelter 
with  reference  to  the  occupation  of  the  mansion-house  at  Brattleby. 
Continue  the  injunction  until  further  order,  the  Pit  undertaking 
to  be  answerable  as  the  Court  shall  direct  in  respect  of  any  damage 
thereby  occasioned  to  the  Deft  W.  W.  Inquire  whether  any  and 
which  of  the  trees  marked  on  the  Brattleby  estate  for  cutting  are 
timber  planted  or  left  standing  for  ornament  with  reference  to  the 
occupation  of  the  said  mansion-house.  Inquire  whether  and  what 
ornamental  or  sheltering  or  immature  timber  or  trees  have  been  cut 
by  the  said  Deft  on  the  estates  at  Brattleby  and  North  Kilsey,  or 
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either  of  them,  which  he  ought  not  to  have  cut  having  regard  to 
the  aforesaid  declaration ;  and  if  any  have  been  so  cut,  Let  an 
account  be  taken  of  the  value  of  the  trees  so  improperly  cut. — Adjourn 
further  consideration. — Liberty  to  apply.  Turner  v.  Wright  (V.-C.  W.), 
6  Jut.  (N.S.)  647. 

Ornamental  Trees  and  Trees  for  Shelter  not  confined  to  Trees  contiguous  to 

Mansion-house. 

Let  an  injunction  be  granted  to  restrain  the  Deft  until,  &c.,  from 
cutting  down  or  felling  any  trees  or  timber  standing  or  growing  for 
ornament  or  shelter  of  the  mansion-house  and  buildings  at  Ombersley 
Court,  or  any  other  houses  or  buildings  on  the  settled  estates,  or  which 
grow  for  ornament  in  any  of  the  vistas,  avenues,  walks,  pleasure 
grounds,  or  plantations  belonging  to  Ombersley  Court,  or  to  any  part 
of  the  estates,  hereditaments,  and  premises  late  belonging  to  Edwin 
Lord  Sandys,  deceased,  settled  and  conveyed  by  the  indenture  of 
settlement  to  the  use  of  the  Pit,  and  from  cutting  down  or  felling 
saplings  growing  on  any  part  of  the  said  estates  not  proper  to  be 
felled.     Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  107. 

Inquiry  as  to  Trees  planted  for  Ornament  or  Special  Purposes — 
Repairs,  &c. 

Let  an  inquiry  be  made  whether  the  woods  called  Long  Thicket, 
Chick's  Thicket,  and  Ford's  Coppice,  or  any  or  either  or  which  of  them, 
and  the  six  elm  trees  and  one  oak  tree  on  Lovedere  Farm,  and  the  oak 
trees  and  elm  trees  on  the  pasture  land  on  West  Bower  Farm,  which ' 
have  been  marked  for  cutting,  or  any  or  either  and  which  of  such  trees, 
were  or  was  or  have  or  has  been  planted  or  left  standing  by  any  owner 
in  fee  or  in  tail  of  the  Hallswell  estate,  or  any  part  thereof,  for  the  orna- 
ment or  shelter  of  the  mansion-house  of  the  said  estate,  or  of  the  gardens, 
park,  or  pleasure  grounds  thereto  bt-longing,  or  of  any  road '  or  roads, 
path  or  paths  leading  thereto,  or  for  the  purpose  of  intercepting  the  view 
of  any  object  or  objects  intended  to  be  kept  out  of  sight  from  the  said 
mansion-house,  gardens,  and  park  or  pleasure  grounds,  or  any  part 
thereof.  And  in  case  it  shall  be  so  found  as  to  the  said  woods,  or  any 
or  either  of  them,  then  Let  further  inquiry  be  made  whether  the  trees 
therein  have  ordinarily,  or  otherwise  and  under  what  circumstances, 
been  cut  for  repairs  or  for  sale,  and  what  estate  or  interest  the  person  or 
persons  by  whom  or  by  whose  order  or  direction  the  same  were  so  cut 
had  in  the  said  Hallswell  estate  at  the  time  of  the  cutting  thereof ;  and 
whether  the  trees  in  the  said  woods,  and  the  said  other  trees  which 
have  been  marked  for  cutting,  or  any  or  either  and  which  of  such  trees, 
injure  or  impede  the  growth  of  any  other  trees  adjoining  or  near 
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thereto,  which  are  of  so  much  importance  to  the  purposes  of  ornament 
or  shelter  to  the  said  mansion-house,  gardens,  parks,  or  pleasure 
grounds  as  that  the  removal  of  the  trees  so  marked  for  cutting  is 
essential  to  such  purposes  of  ornament  or  shelter.  Ford  v.  Tynte, 
(L.  JJ.),  10  Jur.  (N.S.)  429. 

Timber — Decree  in  Administration  Suit — Account. 

Declare  that  the  personal  estate  of  the  late  Duke  of  Leeds  is  liable 
to  account  to  the  Pit  for  all  the  benefit  and  profits  received  by  him 
from  or  by  means  of  the  acts  6f  equitable  waste  complained  of  in  the 
bill,  and  committed  by  him  on  the  family  estate  at  Keeton,  with  inte- 
rest on  the  amount  at  £4  per  cent,  per  annum  from  the  10th  July, 
1838,  the  day  of  the  late  duke's  death.  Let  an  account  be  taken  of  all 
sums  of  money  received  by  the  late  duke,  or  by  any  person  or  persons 
by  his  order  or  for  his  use,  arising  from  the  sale  of  the  materials  of 
Keeton  Hall  and  the  offices,  outbuildings,  hothouses,  and  other  build- 
ings belonging  thereto.  Let  an  inquiry  be  made  what  timber  and 
other  trees  on  the  estate  in  question  which  were  planted  or  growing 
for  the  protection  or  shelter  of  Keeton  Hall,  or  for  the  ornament  of 
the  said  house,  or  of  the  gardens,  park,  or  pleasure-grounds  belonging 
thereto,  or  which  grew  in  lines,  walks,  or  vistas,  for  the  ornament  of 
the  house  or  of  the  gardens,  park,  or  pleasure-grounds  thereto  belong- 
ing were  felled  by  the  late  duke,  and  also  what  saplings  and  young 
trees  not  fit  to  be  cut  were  felled  by  him.  Let  an  account  be  taken  of 
all  sums  of  money  received  by  the  late  duke,  or  by  any  person  or  per- 
sons by  his  order  or  for  his  use,  from  the  sale  of  such  timber  and  other 
trees  so  cut  down,  and  to  compute  interest  on  such  sums  at  £4  per  cent, 
from  the  day  of  the  decease  of  the  late  duke.  And  in  case  the  Defts 
his  executors  shall  not  admit  assets,  &c.,  Let  an  account  be  taken  of 
the  personal  estate  of  the  late  duke  not  specifically  bequeathed  come 
to  the  hands  of  his  executors,  &c.  Let  the  late  duke's  personal  estate 
be  applied  in  payment  of  his  funeral  expenses  and  debts,  including 
what  the  master  shall  find  to  be  due  for  principal  and  interest  in  taking 
the  accounts  hereinbefore  directed  in  a  due  course  of  administration. 
And  in  case  the  personal  estate  shall  be  insufficient  for  that  purpose  : 
Declare  that  the  deficiency  ought  to  be  raised  by  sale  or  mortgage  of 
the  late  duke's  real  estates.  And  in  that  case  Let  an  inquiry  be  made 
what  real  estate  the  late  duke  died  seised  and  possessed  of,  &c. — Direc- 
tions for  taxation  and  payment  of  costs  of  suit.  BvJte  of  Leeds  v.  Lord 
Amherst,  14  Sim.  357,  364;  2  Ph.  116. 

Mines — Injunction — Inspection — Account. 

Let  an  injunction  be  awarded,  against  the  Defts  R.  L.  &c.,  to  restrain 
them  from  digging  or  getting  any  coals,  culm,  or  other  minerals  or  soil 
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from  under  the  Upper  Easton  Estate  in  tlie  pleadings  mentioned,  or  in 
any  manner  digging  under  the  same,  and  also  from  robbing  or  taking 
away  the  pillars  or  supports  which  have  been  left  or  erected  in  the 
workings  under,  &c.,  er  any  part  thereof,  and  also  from  using  such 
parts  of  the  communications  called,  &o.,  as  lie  under  the  said  Upper 
Easton  Estate,  &c.  Let  the  Pits  or  a  proper  person  to  be  appointed  by 
them  for  that  purpose  be  at  liberty,  upon  reasonable  notice  being  given, 
to  inspect  the  workings  of  the  Defts  under  the  said  estate.  Let  the 
following  account  and  inquiry  be  taken  and  made  : — 

1.  An  account  of  the  several  quantites  of  coal,  culm,  and  other 
minerals  worked,  raised,  or  procuredby  the  Defts  or  either  of  them,  or  by 
any  other  person  or  persons  by  their  or  either  of  their  order  or  use,  out 
of  or  from  the  said  estate  or  any  part  thereof.  2.  An  inquiiy  how 
and  in  what  manner,  and  at  what  time  or  times,  and  for  what  sum  or 
sums  of  money  the  same  and  every  part  thereof  have  or  has  been  sold, 
applied  or  disposed  of.     Baynton  v.  Leonard  (M.  E.),  Feb.  15,  1853. 

Minerals  under  Copyholds — Account — Injunction. 

Let  an  account  be  taken  of  all  the  coals  and  minerals  which  have 
been  raised  or  dug  by  the  Deft  T.  H.,  or  by  his  licence  or  authority, 
from  underneath  the  piece  of  copyhold  land  within  and  parcel  of  the 
manor  of  B.,  situate,  &c.,  and  of  the  value  of  such  coals  and  minerals, 
and  of  all  money  received  by  the  Deft  T.  H.,  or  by  his  order  or  for  his 
use,  from  the  sale  of  or  otherwise  in  respect  of  such  coal  and  minerals. 
Let  a  perpetual  injunction  be  awarded  against  the  Deft  T.  H.  to 
restrain  him,  his  agents,  servants,  and  workmen,  from  raising,  dig- 
ging, or  working,  or  in  any  way  interfering  with  the  coal  or  other 
minerals  lying  underneath  the  said  piece  of  copyhold  land,  or  under 
any  other  copyhold  lands  of  the  Deft  T.  H.  -within  the  said  manor, 
being  old  inclosures,  or  which  have  been  allotted  to  him  as  copyholds 
out  of  the  open  arable  fields.  Deft  to  pay  costs  of  suit. — Adjourn 
further  consideration. — Liberty  to  apply.  Duhe  of  Portland  v.  Hill, 
L.  E.  2  Eq.  765. 

Waste. 

A  man  who  applies  for  an  injunction  against  waste  is  required  to  shew  a  par- 
ticular title.  An  affidavit  generally  that  the  pit  is  entitled  in  fee,  or  an  affidavit 
as  to  mformation  and  belief,  is  not  sufficient :  Kerr,  237  ;   Whitelegg  v.  Whitelegg, 

1  Bro.  0.  C.  57  ;  Davies  v.  Leo,  6  Ves.  784. 

And  pit's  affidavit  should  state  some  actual  violation  of  right :  Oibson  v.  Smith, 

2  Atk.  182 ;  Hanson  v.  Qwrdner,  7  Ves.  309. 

Beasonable  diligence  must  be  used  in  making  application  for  an  injunction : 
Bagot  v.  Bagot,  32  Beav.  509 ;  Barry  v.  Barry,  1  Jac.  &  W.  651 ;  Norivay  v. 
Bowe,  19  Ves.  159 ;  Parrott  v.  Palmer,  3  My.  &  K.  635  ;  Clegg  v.  Edmondson, 
8  De  G.  M.  &  G.  808. 

The  intervention  of  an  intermediate  estate  for  life  does  not  deprive  the  owner 
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of  the  iuheritance,  or  a  remainderman  for  life  of  his  right  to  an  injunction :  Perrot 
V.  Perrot,  3  Atk.  94 ;  Robinson  v.  Litton,  3  Atk.  210 ;  Davies  v.  Leo,  6  Ves. 
784 ;  Blagrave  v.  Blagrave,  1  De  G.  &  Sm.  252. 

A  mortgagee  in  possession  with  a  sufficient  security  may  not  commit  waste, 
and  he  is  hound  to  do  necessary  repairs  :  Godfrey  v.  Watson,  3  Atk.  518 ;  Sandon 
V.  Hooper,  6  Beav.  246. 

When  a  mortgagee  in  possession  pending  a  redemption  suit  committed  waste, 
he  was  ordered  on  motion  to  deliver  up  the  premises  to  the  mortgagor :  ■Hanson 
V.  Derby,  2  Vern.  392. 

In  general  the  Court  of  Chancery  will  not  interfere  to  restrain  permissive  waste, 
such  as  neglecting  repairs  :  Powys  v.  Blagrave,  4  De  G.  M.  &  G.  448.  But  will 
do  so  under  special  circumstances :  Caldwell  v.  Baylis,  2  Mer.  408. 

Although  a  tenant  for  life  may  hold  his  estate  without  impeachment  of  waste, 
the  Court  of  Chancery  has  not  allowed  an  unconscientious  use  of  the  legal  power : 
see  observations  of  L.  J.  Turner  in  Michlethwait  v.  MicMethwait,  1  De.  G.  &  J. 
504,  524. 

And  now  "  an  estate  for  life  without  impeachment  of  waste  shall  not  confer  or 
be  deemed  to  have  conferred  upon  the  tenant  for  life  any  legal  right  to  commit 
waste  of  the  description  known  as  equitable  waste,  unless  an  intention  to  confer 
such  right  sliall  expressly  appear  by  the  instrument  creating  such  estate  " :  Jud. 
Act,  1873  (36  &  37  Vict.  c.  66;,  s.  25,  sub-sect.  3. 

The  Court  will  restrain  by  injunction  a  tenant  for  life  from  pulUng  down  family 
mansions  or  farmhouses  :  Vcme  v.  Lord  Ba/rnard,  2  Vern.  738 ;  Aston  v.  Aston, 
1  Ves.  264,  266 ;  cutting  down  timber  of  too  young  growth :  Chamberlayne  v. 
Vwmmer,  1  Bro.  C.  C.  166 ;  Order,  p.  334 ;  Turner  v.  Wright,  6  Jur.  (N.S.)  647, 809 ; 
Order,  p.  335 ;  cited  in  Dan.  5th  ed.  p.  1479  ;  ornamental  trees  and  trees  for  shelter : 
PacHngton's  Case,  3  Atk.  215;  Lord  Downshire  v.  Lady  Sandys,  6  Ves.  107; 
Order,  p.  335 ;  Stansfeld  v.  Habergham,  10  Ves.  273 ;  WMesley  v.  Wellesley, 
6  Sim.  497 ;  Campbell  v.  Allgood,  17  Beav.  623 ;  MicMethwait  v.  Michlethnait, 
1  De  G.  &  J.  504;  3  Jur.  (N.S.)  1279;  HalUwell  v.  PhiUpps,  4  Jur.  (N.S.) 
607  ;  Ford  v.  Tynte  (L.JJ.),  10  Jur.  (N.S.)  429 ;  Order,  p.  336 ;  plantations, 
vistas,  avenues,  and  rides :  Lord  Tamworth  v.  Ferrers,  6  Ves,  419  ;  and  trees 
planted  for  special  purposes :  Day  v.  Merry,  16  Ves.  375,  cited  in  Daniell, 
5th  ed.,  p.  1479.     See  also  Honywood  v.  Honywood,  L.  E.  18  Eq.  306. 

It  is  not  necessary  that  timber  should  be  contiguous  to  a  house  or  park  in  order 
to  entitle  it  to  the  protection  of  the  Court  as  being  ornamental:  Marquis  of 
Downshire  v.  Sandys,  6  Ves.  110,  cited  in  Kerr,  272. 

The  cutting  of  saplings  or  young  trees  or  underwood  at  unseasonable  times  has 
been  held  to  be  a  malicious  destruction :  Bole  v.  Thomas,  7  Ves.  589  ;  Aston  v. 
Aston,  1  Ves.  264. 

But  the  Court  will  permit  ornamental  timber,  or  timber  forming  shelter  to  a 
mansion-house,  to  be  felled  where  it  is  decaying,  or  injurious  to  young  trees,  or 
necessary  for  the  comfort  of  the  house :  Litshington  v.  Boldero,  6  Madd.  149  ; 
Att.-Oeu.y.DukeofMa/rlboroughjSMaAd.  280;  GampbeU  v.  AUgood,  17  Beav. 
637,  cited  in  Kerr,  280. 

And  a  landowner  who  has  demised  for  a  term  of  years  the  right  of  shooting 
over  his  land  is  not  thereby  prevented  from  cutting  timber  in  the  ordinary  course 
of  management,  although  injurious  to  the  shooting :  Oearns  v.  Baker,  L.  E.  10 
Ch.  355  ;  Jeffryes  v.  Evans,  L.  E.  18  Eq.  259. 

Tenants  in  tail  after  possibility  of  issue  extinct  are  subject  to  the  same  restric- 
tions as  tenants  for  life  without  impeachment  of  waste. 
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And  tlie  doctrine  of  equitable  waste  applies  where  estates  were  limited  by  means 
of  executory  devises  over,  to  go  in  succession  i  Turner  v.  Wright,  6  Jur.  (N.S.) 
647.  There  is  no  difference  whether  the  property  goes  by  way  of  executory 
devise  or  remainder :  S.  C. 

The  report  of  an  expert,  to  whom  a  reference  has  been  made  by  the  Court  under 
the  15  &  16  Vict.  c.  86,  s.  42,  to  report  as  to  timber,  is  not  final  and  conclusive : 
Ford  V.  Tynte,  10  Jur.  (N.S.)  429, 

If  there  is  any  timber  on  the  estate  which  is  overripe,  or  in  a  state  of  decay,  or 
which  ought  for  any  other  reason  to  be  cut  down,  the  Court  of  Chancery  will,  on 
the  application  either  of  the  tenant  for  life  or  the  remainderman,  order  it  to  be 
cut  down  and  sold,  imposing  terms  upon  the  fund  produced  by  the  sale :  Btwich 
V.  Whiifldd,  3  P.  Wms.  268 ;  Tollemache  v.  Tolkmache,  1  Hare,  457  ;  Ftrrand  v. 
Wilson,  4  Hare,  382,  cited  in  Kerr,  278. 

A  tenant  for  life  will  not  be  allowed  to  derive  any  benefit  from  timber  impro- 
perly and  wilfully  cut  by  him :  Oarik  v.  Cotton,  3  Atk.  751 ;  1  Dick.  185  ; 
Lushington  v.  Boldero,  15  Beav.  1 ;  Bagot  v.  Bagot,  32  Beav.  509. 

But  where  a  long  period  has  elapsed  before  bill  filed,  the  Court  will  deal 
leniently  with  the  tenant  for  life  in  directing  inquiries :  Bagot  v.  Bagot,  32 
Beav.  509. 

And  although  the  Court  will  grant  an  injunction  to  restrain  cutting  down 
ornamental  timber,  yet  where  the  timber  has  been  felled  the  amount  of  damages 
can  only  be  measured  by  the  damage  done  to  the  inheritance :  Bubb  v.  Yelverton, 
L.  E.  10  Eq.  465. 

In  all  cases  in  which  a  bill  for  an  injunction  will  lie  to  restrain  future  waste,  a 
Court  of  Equity  will  give  an  account  of  past  waste :  Kerr,  284 ;  Jesus  College  v. 
Bloom,  3  Atk.  263 ;  Duhe  of  Leeds  v.  Lord  Amherst,  14  Sim.  357,  364  ;  2  Phil- 
lips, 117. 

And  after  the  determination  of  the  tenant's  estate  a  bill  will  lie  for  an  account 
of  equitable  waste,  although  no  injunction  is  prayed  by  the  bill:  Garth  v.  Cotton, 

1  Dick.  183  ;  Smith  v.  Cooke,  3  Atk.  381 ;  Qrierson  v.  Fyre,  9  Ves.  346. 

As  to  waste  generally,  in  the  cases  of  mines  and  minerals,  see  Bishop  of 
Londoji  Y.  Webb,  1  P.  Wms.  528 ;  Whitfield  v.  Beuiit,  2  P.  Wms.  240 ;  Clavering 
V.  Clavering,  2  P.  Wms.  389 ;  Mitchell  v.  Bors,  6  Ves.  147 ;   Viner  v.  Vaughan, 

2  Beav.  469  ;  Bagot  v.  Bagot,  32  Beav.  509 ;  Earl  Cowley  v.  Wellesley,  L.  B. 
1  Eq.  656 ;  aegg  v.  Rowland,  L.  E.  2  Eq.  160. 

An  account  of  profits  will  be  directed  in  the  case  of  mines  and  collieries,  with- 
out reference  to  the  question  whether  or  not  an  injunction  will  lie :  Bishop  of 
Winchester  v.  Knight,  1  P.  Wms.  406  ;  Pidteney  v.  Warren,  6  Ves.  89 ;  Thomas 
v.  OaUey,  18  Ves.  184. 

A  lease  of  lands  (without  mentioning  mines)  will  entitle  the  lessee  to  work 
open,  but  not  unopened,  mines.  If  there  be  open  mines,  a  lease  of  land  with  the 
mines  therein  will  not  extend  to  unopened  mines :  Clegg  v.  Rowland,  L.  E.  2  Eq. 
160. 

In  lands  held  by  oop^  of  court  roll,  not  at  the  will  of  the  lord,  but  according 
to  the  custom  of  the  manor,  the  freehold  is  in  the  lord ;  and  in  the  absence  of 
custom  (the  onus  of  establishing  which  lies  upon  the  tenant)  the  tenant  will  be 
restrained  from  working  the  minerals,  and  an  account  directed :  Dulce  of  Portland 
V.  Eill,  L.  E.  765  ;  see  Order,  p.  337. 

A  railway  company,  on  purchasing  land- under  the  Lands  Clauses  Act,  1845, 
does  not  become  entitled  to  the  mines  under  the  land :  Great  Western  Ry.  Co.  v. 
Bennett,  L.  E.  2  H.  L.  27. 
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The  property  in  minerals  severed  from  the  inheritance  vests  in  a  manner  similar 
to  that  of  severed  trees.  The  owner  of  the  inheritance  is  entitled  to  the  proceeds 
as  against  persons  having  estates  in  remainder  prior  to  the  ultimate  limitation  in 
fee  vested  in  him :  Kerr,  283 ;  Bell  v.  Wilson,  L.  E.  1  Ch.  303. 

The  lessee  of  land  who  erects  buildings  thereoa  without  the  consent  of  liis 
lessor  does  not  commit  waste  unless  it  is  proved  that  they  are  an  injury  to  the 
inheritance:  Jones  v.  Chappell,  L.  E.  20  Eq.  539. 

The  owner  or  lessee  of  houses  let  or  sub-let  to  weekly  tenants  cannot  maintain 
a  suit  to  restrain  a  temporary  nuisance,  such  as  the  noise  of  machinery  in  adjacent 
premises.  Senible,  such  a  suit  could  be  maintained  by  a  weekly  tenant  if  the 
nuisance  were  of  such  a  nature  as  to  be  injurious  to  his  health  or  comfort :  S.  C. 

TUESPASS. 

Threatened  Trespass — Injunction. 

List  a  perpetual  injunction  be  awarded  against  the  Deft,  his 
servants,  agents,  and  workmen,  from  paring,  cutting,  or  otherwise 
injuring  any  grass,  turf,  or  sods  upon  the  Whaddon  estates  in  the 
Pit's  bill  mentioned,  or  any  part  thereof,  and  from  cutting,  felling,  or 
otherwise  injuring  any  of  the  timber  or  timber-like  trees,  brushwood, 
underwood,  or  shrubs  now  growing,  standing,  and  being  on  the  said 
Whaddon  estates,  and  each  and  every  part  thereof.  Lowndes  v.  Settle 
(V.-C.  K.),  10  Jur.  (N.S.)  266  ;  12  W.  E.  399. 

Trepass — Boof  of  Building — Mandatory  Injunction. 

Let  an  injunction  be  awarded  against  the  Deft  G.  L.  to  restrain 
the  Deft  from  permitting  the  room  or  building  in  the  Pit's  bill  men- 
tioned, or  any  part  thereof,  to  remain  on  the  flat  lead  roof  of  the 
Pit's  shop  and  premises  comprised  in  the  indenture  of  lease  of  the 
18th  December,  1861,  in  the  bill  also  mentioned.  Let  the  Deft  G.  L., 
his  servants,  agents,  and  workmen,  be  in  like  manner  restrained  from 
in  any  manner  interfering  with  the  said  flat  roof  of  the  Pit's  said  shop 
and  premises,  or  any  part  of  such  roof,  during  the  subsistence  of  the 
terms  demised  by  the  said  indenture  of  lease.  Defendant  to  pay  costs 
of  suit.     Martyr  v.  Lawrence  (J.-G.  W.)  afiBrmed,  2  De  G.  J.  &  S.  261. 

Trespass — Building — Surface  Water — Mandatory  Injunction. 

Let  a  perpetual  injunction  be  granted  against  the  Defts  the  trustees 
of  the  Wazley,  Armley,  and  Bramley  district  of  road,  in  the  county 
of  York,  in  the  bill  mentioned,  and  their  workmen,  servants,  and  agents, 
from  encroaching  upon  the  lands  of  the  Pit  to  the  north  of  the  road,  so 
constructed  as  in  the  bill  mentioned,  by  making  or  building  any 
buttresses  or  other  works  thereon,  or  in  any  other  manner,  and  from 
continuing  the  said  road  in  such  a  state  and  condition  as  to  cause  the 
surface  water  therefrom  to  flow  upon  or  over  the  Pit's  lands,  or  to 
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cause  the  water  upon  the  Pit's  lands  to  he  thrown  hack  upon  the  Pit's 
said  lands.  Holmer  v.  Upton  (per  Lord  Gottenham),  Eeg.  Lih.  A.  1840, 
fo.  169,  cited  L.  R.  9  Ch.  214. 


Mines — Trespass — Inquiries  as  to  Coal  gotten — Injunction. 

Declare  Deft  Garratt  to  he  answerahle  in  manner  hereinafter  men- 
tioned in  respect  of  all  coals  gotten  or  removed  from  under  the  closes 
or  lands  mentioned  in  the  lease  of  March,  1848,  by  means  of  work- 
ings carried  on  from  the  North  Side  Colliery  and  Malago  Vale  Colliery, 
or  either  of  them,  prior  to  the  29th  May,  1854.  Declare  Stuckey's 
Banking  Company,  and  the  Defts  Aiken  and  Coles  as  public  officers  of 
the  same,  to  he  chargeable  in  manner  hereinafter  mentioned  in  respect 
of  all  coal  gotten  or  removed  from  under  the  closes  and  lands  in  the 
said  lease  mentioned,  by  means  of  workings  carried  on  from  the  said 
collieries,  or  either  of  them,  since  the  29th  May,  1854.  Inquire  what 
coals  were  so  gotten  and  removed  before  the  29th  May,  1854 ;  and 
what  coals  were  so  gotten  or  removed  since  that  date.  Let  it  be 
stated  in  the  certificate  to  be  made  under  this  order  whether  any  and 
what  quantity  of  coal  has  been  gotten  or  removed  from  under  the  said 
closes  the  precise  time  of  getting  or  removing  which  cannot  be  ascer- 
tained. An  account  of  the  value  of  all  coal  in  respect  of  which  the 
said  Defts  are  respectively  declared  to  be  chargeable  according  to  the 
market  price  of  such  coal  at  the  pit's  mouth  at  the  time  of  the  sale  or 
other  disposition  thereof,  or  as  nearly  thereto  as  can  be  ascertained.  All 
just  allowances  to  be  made  to  the  said  Defts  in  respect  of  their  charges 
and  expenses  on  account  of  such  coal.  The  aforesaid  declarations  and 
inquiries  to  be  without  prejudice  to  any  question  whether  Garratt  and 
Aiken  and  Coles,  or  either  of  them,  are  subject  to  be  charged  in 
respect  of  the  coal  (if  any)  which  may  have  been  gotten  or  removed, 
but  the  precise  time  of  getting  or  removing  which  cannot  be  precisely 
ascertained  as  being  either  before  or  after  the  29th  May,  1854. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Defts 
Stuckey's  Banking  Company  from  digging  or  getting  coals  in  or  under 
any  or  either  of  the  collieries,  closes,  or  lands  comprised  in  the  said 
indenture  of  the  27th  March,  1848,  other  than  Moffat's  land,  or  in  any 
manner  digging  under  the  same,  and  from  carrying  on  any  workings 
in  the  said  collieries  of  the  Pits,  or  any  or  either  of  them,  or  under 
the  said  closes  or  lands,  or  any  or  either  of  them.  And  also  to  restrain 
the  said  Defts  from  continuing  to  use  the  air  courses  or  level  roads 
under  the  said  closes  or  lands  mentioned  in  the  said  indentur.e. 

Let  the  Defts  Aiken  and  Coles  and  Stuckey's  Banking  Company 
give  and  allow  to  the  Pits,  their  servants,  workmen,  and  agents,  access 
through  their  pits  and  the  air  courses  and  roads  in  their  collieries,  in 
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order  that  the  Pits  may  Stop  and  close  the  air  courses  in  the  bill  men- 
tioned, and  stop  up  or  remove  the  roads  in  the  Pits'  mines.  Powell  v. 
Aihen,  4  K.  &  J.  343. 

Mines — Leases — BigJit  to  support — Injunction. 

Declare  that  the  Defts  are  not  entitled  under  the  indenture  of  lease, 
dated,  &c.,  to  work  any  coal  or  mineral,  or  to  execute  any  works  upon 
the  portion  of  land  coloured  red  upon  the  plan  attached  to  the  said 
lease,  or  to  search  for  any  coal  or  mineral  therein. — Injunction  accord- 
ingly.— Declare  that  the  Defts  are  entitled  to  have  a  sufficient  support 
for  the  upholding  of  the  mansion-house,  offices,  and  buildings  called 
" Brymbo  Hall,"  situate,  &c.,  and  that  the  Defts  are  not  entitled  to 
remove  any  of  the  earth  or  soil  necessary  for  such  support  from  any 
part  of  the  demised  premises. — Inquiry  whether  any  and  what  part  of 
the  lands  comprised  in  the  said  lease  other  than  such  portion  of  land 
coloured  red  affords  such  support  to  the  said  mansion-house,  offices, 
and  buildings  as  to  render  it  necessary  that  the  same  or  any  and  what 
part  thereof  should  be  left  undisturbed  for  the  purpose  of  such  support. 
— Liberty  for  Pits  to  bring  action  in  respect  of  past  workings. — Liberty 
for  Pits  to  have  access  to  the  mines  for  the  purpose  of  making  such 
supports  as  may  be  necessary  for  upholding  the  mansion-houKC,  &c. 
Dugdale  v.  Bobertson,  3  K.  &  J.  695. 

Contiguous  Mines — Injunction — Inquiry  as  to  Value  at  Pit's  Mouth — 

Damages. 

Let  (1)  An  inquiry  be  made  what  was  the  market  value  at  the  pit's 
mouth  of  all  the  coal  worked  and  gotten  by  the  Defts  from  the  Pits' 
mine  at  Colgnant  in  the  Pits'  bill  mentioned,  and  the  aggregate  amount 
thereof,  after  making  to  the  Defts  aU  just  allowances  for  the  costs  and 
expenses  incurred  by  them  in  bringing  such  coal  to  the  pit's  mouth, 
and  all  other  just  allowances,  but  not  including  the  costs  of  severing 
such  coal.  Let  the  Defts,  within  one  month  from  the  date  of  the  chief 
clerk's  certificate  of  the  result  of  such  inquiry,  pay  such  aggregate 
amount  as  aforesaid  to  the  Pits  the  Llynvi  Valley  Coal  and  Iron 
Company,  Limited.  Let  the  following  further  inquiry  be  made: 
(2)  An  inquiry  whether  the  Pits  have  sustained  any,  and  if  any 
what,  damage  by  reason  of  the  Defts  having  broken  through  the 
boundary  between  their  mine  of  Tywith  in  the  pleadings  mentioned 
and  the  Pits'  said  mine  of  Colgnant.  Declare  that  the  Defts  are  liable 
to  pay  to  the  Pits  the  amount  (if  any)  which  shall  be  certified 
to  be  payable  in  respect  of  such  damage.  Defts  to  pay  costs  up  to 
hearing. — Adjourn  further  consideration. — Liberty  to  apply.  Llynvi 
Valley  Coal  Go.  v.  Brogded  (V.-C.  B.),  Nov.  15,  1870. 
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Workings  for  Coal,  Culm,  or  Fire-clay — Injunction — Inspection. 

The  Pits  by  their  counsel  undertaking,  &o.,  Let  the  Deft  W.  E., 
his  agents,  servants,  and  workmen,  be  restrained  until  over  the  23rd 
January,  1873,  from  making,  continuing,  or  iising  for  any  purpose 
any  levels  or  level  drifts,  or  drift  workings,  or  excavations  under  the 
farms  and  lands  of  the  Pit  C.  M.  in  the  Pits'  bill  mentioned,  or  any 
of  them,  or  any  part  thereof,  or  under  the  eastward  half  of  the  road 
in  the  Pits'  bill  mentioned,  where  it  runs  parallel  to  the  said  farms 
and  lands,  and  from  getting  or  disturbing  any  coal,  culm,  fire-clay,  or 
other  minerals,  out  of  or  under  the  said  farm  and  lands,  or  any  of 
them,  or  any  part  thereof.  And  also  to  restrain  the  Deft  until  over 
the  23rd  January,  1873,  from  permitting  or  suffering  the  three  levels 
driven  by  him,  as  in  the  Pits'  bill  mentioned,  or  any  of  them,  to 
remain  open  or  pervious  to  water  any  longer  than  the  Pits  may 
require  the  same  to  be  left  open  for  the  purposes  of  inspection  and 
measurement  hereinafter  mentioned. 

Let,  for  the  purposes  of  measuring  the  Defts'  alleged  wrongfiil 
workings,  and  ascertaining  the  quantities  of  coal,  culm,  and  fire-clay 
lespeotively  gotten,  severed,  or  wasted,  as  in  the  Pits'  bill  mentioned, 
the  Deft  permit  the  Pits,  their  surveyors,  agents,  servants,  and  work- 
men, at  all  seasonable  times,  upon  one  day's  notice,  to  have  full  and 
free  access  thereto  by  the  Defts'  pit  and  workings  in  the  Pits'  bill 
mentioned,  and  for  that  purpose  to  use  the  machinery,  tackle,  and 
appliances  of  the  Deft.     Mansel  v.  Evans  (V.-C.  B.),  Jan.  16,  1873. 

Inspection  of  Workings — Plans — Costs. 

Upon  motion,  &c.,  Let  the  Pits  or  their  agents  be  at  liberty,  at  all 
seasonable  times,  upon  giving  one  clear  day's  notice,  to  descend  as  far 
as  may  be  necessary  into  the  Deft's  mines  in  the  Pits'  bill  mentioned, 
in  order  to  ascertain  whether  the  Deft  has  worked  into  the  Pits'  land 
in  the  bill  mentioned,  and  if  so,  how  far  and  to  what  extent.  Let  the 
Pits,  or  their  agents  and  surveyor,  be  at  liberty  to  do  all  such  acts  in 
the  way  of  measuring,  dialling,  or  latching,  and  to  make  all  such 
plans  or  surveys  as  may  be  necessary  for  the  foregoing  purpose.  Let 
the  Pits  pay  to  the  Deft  any  expenses  to  be  incurred  or  occasioned  by 
such  inspection.  Bennitt  v.  Whitehouse,  28  Beav.  119  ;  Eardleyv.  Lord 
Granville  (M.  E.),  June  3,  1875. 

Highway — Water  Pipes — Mandatory  Injunction. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Deft  Eichard 
Eichardson,  his  servants,  workmen,  and  agents,  from  allowing  any  pipes 
which  have  been  already  laid  by  the  Deft  in  or  through  the  land  or 
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soil  beneatb.  the  surface  of  the  highway  adjoining  the  Pit's  lands  in 
the  bill  mentioned  (to  one  undivided  moiety  whereof  the  Pit  is  entitled 
as  in  the  bill  is  also  mentioned)  to  remain  therein.  Deft  to  pay  Pit's 
costs  of  suit.  Goodson  v.  Bichardson  (M.  K.),  Deo.  3,  1873  ;  affirmedi, 
L.  E.  9  Ch.  221. 


Bights  of  Common — Inclosures — Injunction. 

The  Deft  T.  H.  having  disclaimed  at  Bar,  Let  the  Pits'  bill  be  dis- 
missed against  the  said  Deft  with  costs,  to  be  taxed  and  paid  by  the 
Pits.  Declare  that  the  Pits  and  the  other  owners  and  occupiers  of 
lands  and  tenements  lying  within  that  part  of  the  Forest  of  Essex, 
in  the  county  of  Essex,  now  known  by  the  name  of  Epping  Forest, 
other  than  the  waste  lands  of  the  said  Epping  Forest,  are  entitled 
in  right  of  and  as  appurtenant  to  their  several  lands  and  tenements 
within  the  said  Epping  Forest  to  a  right  of  common  of  pasture  upon 
all  the  waste  lands  of  the  said  Epping  Forest  for  all  manner  of  cattle, 
that  is  to  say,  neat  beasts  and  horses,  commonable  within  the  forest, 
levant  and  couchant  upon  their  respective  lands  within  the  said 
Epping  Forest,  according  to  the  assizes  and  customs  of  the  said  Epping 
Forest ;  and  Let  the  Pits  be  quieted  in  the  possession  and  enjoyment 
of  their  said  rights. 

And  the  Pits  (having  regard  to  the  provisions  of  the  Epping  Forest 
Act,  1871,  the  Epping  Forest  Amendment  Act,  1872,  and  the  Epping 
Forest  Act,  1873),  by  their  counsel  not  asking  for  any  injunction  as 
regards  lands  which  on  the  14th  August,  1871,  were  actually  covered 
with  buildings,  or  actually  inclosed  and  used  as  the  gardens  belonging 
to  or  curtilages  of  buildings,  or  as  regards  lands  which  were  actually 
inclosed  on  or  before  the  14th  August,  1871,  Declare  that  the  Pits 
are  entitled  to  an  injunction  to  restrain  the  Defts  respectively,  other 
than  the  Attorney-Greneral  and  the  Deft  T.  H.,  and  their  respective 
servants  and  agents,  from  permitting  or  suffering  to  be  or  to  remain 
inclosed  or  built  upon  any  of  the  waste  lands  of  the  said  Epping 
Forest  other  than  and  except  lands  which  on  the  14th  August,  1871, 
were  actually  covered  with  buildings,  or  actually  inclosed  and  used  as 
the  gardens  belonging  to  or  curtilages  of  buildings  or  lands  actually 
inclosed  on  or  before  the  14th  August,  1851. 

Let  an  inquiry  be  made  what  waste  lands  of  the  said  Epping  Forest 
in  the  possession  of  or  belonging  to  the  Defts  respectively,  other  than 
the  Attorney-General  and  the  Deft  T.  H.,  for  any  and  what  estate  or 
interest,  are  inclosed  or  built  upon  other  than  and  except  as  aforesaid. 

Liberty  to  apply  for  an  injunction  or  injunctions  in  pursuance  of 
the  declaration  of  right  hereinbefore  mentioned. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Defts  respec- 
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tively  (other  than  the  Attorney-General  and  the  Deft  T.  H.),  and  their 
respective  servants,  agents,  and  workmen  : — ■ 

1.  From  building  upon  any  part  of  the  waste  lands  of  the  said 
Epping  Forest  which  have  been  inclosed  since  the  14th  August,  1861, 
except  such  parts  thereof  as  were  on  the  14th  August,  1871,  actually 
covered  with  buildings,  or  actually  inclosed  and  used  as  the  gaideiis 
belonging  to  or  the  curtilages  of  buildings,  and  from  carrying  away 
or  destroying  the  loam  or  soil  of  any  part  of  such  waste  land  except 
as  aforesaid,  and  from  destroying  or  injuring  the  pasture  thereof,  or 
herbage  being  or  growing  thereon,  so  as  in  any  manner  to  prevent, 
disturb,  or  interfere  with  the  exercise  by  the  Pits,  or  the  other  persons 
entitled  as  aforesaid,  or  any  of  them,  of  their  said  rights  hereinbefore 
declared  over  the  said  lands,  where  the  same  shall  become  uninclosed. 
2.  From  inclosing  or  building  upon  any  part  of  the  waste  lands  of 
the  said  Epping  Forest  now  uninclosed,  or  which  shall  for  the  time 
being  be  uninclosed,  and  from  carrying  away  or  otherwise  destroying 
the  loam  or  soil  of  the  said  waste  lands  now  uninclosed,  or  which 
shall  for  the  time  being  be  uninclosed,  or  the  pasture,  turf,  or  herbage 
being  or  growing  thereon,  so  as  in  any  manner  to  prevent,  disturb,  or 
interfere  with  the  exercise  by  the  Pits,  or  the  other  persons  entitled 
as  aforesaid,  or  any  of  them,  of  their  said  right  hereinbefore  declared 
in  and  over  the  waste  lands  of  the  said  Epping  Forest  now  uninclosed, 
or  which  shall  for  the  time  being  be  uninclosed.  3.  From  otherwise 
preventing,  disturbing,  or  interfering  with  the  exercise  by  the  Pits, 
or  the  other  persons  entitled  as  aforesaid,  or  any  of  them,  of  their  said 
right  in  and  over  the  waste  lands  of  the  t-aid  Epping  Forest  now  unin- 
closed, or  which  shall  for  the  time  being  be  uninclosed.  Let  the  Defts 
(except  the  Attoruey-General  and  T.  H.)  pay  to  the  Pits  their  costs 
of  this  suit,  to  be  taxed,  &c. — Liberty  to  apply.  Commissioners  of 
Sewers  v.  Glasse,  L.  E.  19  Eq.  134,  164. 

Bights  of  Common —  Undertaking — Deed  of  Arrangement. 

The  Deft  C.  A.  M.  as  lord  of  the  manors  of  Dartford,  Dartford 
Perry,  and  Temple  Dartford,  in  the  county  of  Kent,  by  his  counsel 
admitting  that  the  Pits  and  Defts  W.  D.  S.,  M.  S.,  D.  P.,  and  G.  H., 
as  owners  of  Baldwj'n's  estate  in  the  Pits'  bill  mentioned,  and  all 
other  owners  of  freehold  lands  and  tenements  now  held  freely  of  the 
said  manors,  are  entitled  as  appendant  or  appurtenant  to  their  several 
tenements  aforesaid  to  a  right  of  common  of  pasture  upon  Dartford' 
Common  or  Heath  for  all  manner  of  commonable  cattle  and  sheep 
levant  and  couchant  upon  their  said  tenements,  and  the  said  Deft 
C.  A.  M.  by  his  counsel  undertaking  that  he  will  not  in  any  one  year 
dig,  excavate,  cut,  or  pare  any  greater  quantity  or  area  of  Dartford 
Heath  aforesaid  than— For  gravel  2e.,  for  sand  3p.,  for  loam  1e.  20p., 
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for  peat  2k.  2p.,  and  for  turf  2a.  :  and  that  he  will  observe  the  follow- 
ing provisions  relative  to  such  diggins;,  excavation,  cutting,  and 
paring,  that  is  to  say : 

(a.)  No  digging,  excavation,  paring,  or  cutting,  except  digging 
for  gravel  or  sand,  to  take  place  during  the  next  two  years. 
(6.)  All  excavations  for  loam  and  peat  and  cutting  or  paring  for 
turf  to  be  restricted  to  supplying  the  inhabitants  of  the 
parishes  of  Dartford,  Wilmington,  Bexley,  and  Crayford,  all 
in  the  county  of  Kent,  and  to  be  conducted  so  as  to  do  as 
little  damage  as  possible  to  the  pasturage  of  the  said  common 
or  heath, 
(c.)  No  loam  to  be  dug  to  a  greater  depth  than  nine  inches, 
(d.)  No  turf  to  be  pared  on  ten  acres  of  the  heath  at  the  north- 
west comer  used  as  a  cricket  ground. 
And  the  said  Deft  C.  A.  M.  by  his  counsel  also  undertaking  that  he 
will  not  cause,  sanction,  or  permit  any  further  inclosure  of  or  building 
upon  Dartford  Heath  except  temporarily  for  the  purpose  of  digging 
and  excavating  as  aforesaid,  and  that  he  will  enter  into  a  deed  of 
arrangement  with  the  Pits  and  Defts  other  than  himself  embodying 
the  above  terms,  in  which   deed  the  Eight  Hon.  C.  M.  E.,  Baron 
Tredegar,  and  his  sons  G.  C.  N.  and  "F.  C.  N.,  who  are  the  persons 
now  respectively  entitled  in  remainder  to  the  said  manors,  are  to  be 
made  parties,  to  concur  (so  far  as  they  are  respectively  interested)  in 
the  general  proviisions  made  by  this   order.   Let  the   said  deed  of 
arrangement  be  settled  by  the  judge  in  chambers  in  case  the  parties 
differ.     Let  the  said  Deft  C.  A.  M.  cause  the  said  deed  of  arrangement 
when  completed  to  be  entered  on  the  court  rolls  of  the  said  manors 
at  the  Fits'  expense.     Let  all  farther  proceedings  be  stayed,  each 
party  paying  their,  his,  or  her  own  costs.     Minet  v.  Morgan  (M.  E.), 
June  9,  1874. 

Trespass — Wife's  Separate  Estate — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Deft  Green  and  his 
agents  from  receiving  or  taking  any  proceedings  to  recover  possession 
of  the  money  in  the  savings  bank,  or  the  interest  thereof,  and  from 
taking  any  further  and  other  proceedings  by  distress  or  otherwise 
against  the  tenants  or  occupiers  of  the  pieces  or  parcels  of  ground, 
messuages,  or  tenements,  hereditaments,  and  premises,  or  other  the 
trust  estates;  and  from  receiving  the  rents  and  profits  thereof,  or 
otherwise  intermeddling  or  interfering  with  the  trust  estates,  furniture, 
effects,  moneys,  and  premises ;  and  from  continuing  in  possession  of 
the  house  and  premises  situate,  &c.,  until,  &c.,  or  further  order.  €h-een 
v.  Green,  5  Hare,  401,  n. 
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Trespass. 

Where  a  deft  is  in  possession  of  an  estate,  and  a  pit  claiming  possession  seeks 
to  restrain  him  from  acts  of  spoliation,  the  Court  will  not  grant  an  injunction 
unless  the  acts  are  so  flagrant  as  to  justify  it  in  departing  from  the  general 
principle :  Lmmdes  v.  Bettle,  10  Jur.  (N,S.)  226 ;  12  W.  R.  399  ;  33  L.  J.  (Ch.) 
451 ;  Order,  p.  341. 

Where  a  jdU-  is  in  possession  the  Court  has  left  him  to  his  remedy  at  law 
against  a  stranger  committing  such  acts,  imless  they  tended  to  the  destruction 
of  the  inheritance  :  S.  C. 

But  where  the  jjlt  in  possession  seeks  to  restrain  the  deft  claiming  title,  the 
tendency  of  the  Court  has  heen  to  grant  the  injunction.  And  where  a  pit  in  posses- 
sion filed  a  hill  against  a  deft  claiming  possession  and  who  threatened  to  come  upon 
a  property  and  cut  timber,  &c.,  the  Court  granted  a  perpetual  injunction  :  S.  C.  ; 
see  also  Stanford  v.  Hurlstone,  L.  K.  9  Ch.  116. 

If  the  trespass  does  not  amount  to  destructive  trespass,  hut  is  a  case  of  mere 
ordinary  naked  trespass,  the  Court  of  Chancery  has  declined  to  interfere,  the 
Courts  of  ordinary  jurisdiction  being  competent  to  deal  with  the  matter :  Mogg  v. 
Mogg,  2  Dick.  670 ;  Garston  v.  Asplin,  1  Madd.  152  ;  Jackson  v.  Stanhope, 
15  L.  J.  (Ch.)  446,  cited  in  Kerr,  293. 

The  Court  will  interfere  by  mandatory  injunction  against  trespass :  See  Mau- 
DATORT  Injunction,  ante,  p.  333.  The  fact  that  the  act  complained  of  is 
completed,  does  not  prevent  the  interference  of  the  Court  by  injunction  :  Powell 
V.  Aiken,  4  K.  &  J.  343  ;  Order,  p.  342  ;  Bowser  v.  Maclean,  2  De  G.  P.  &  J. 
415. 

The  Court  will  interfere  by  injunction  to  restrain  acts  of  trespass  by  public 
companies  and  public  bodies  :  Blakemore  v.  Qlamorganshire  Canal  Navigation, 
1  My.  &  K.  154. 

But  not  where  the  remedy  by  damages  is  sufficient,  or  where  the  injury  is  slight. 
Warden  of  Dover  Harbour  v.  Smdh  Eastern  By.  Co.,  9  Hare,  497 ;  WandsivortJi 
Board  of  Works  v.  London  and  South  Western  By.  Co.,  8  Jur.  (N.S.)  691. 

Where  a  trespass  was  committed  on  the  pit's  mine,  and  an  air  course  and  level 
roads  made  through  it  underground,  the  Court  interfered  by  injunction  restrain- 
ing the  defts  from  continuing  the  use  of  the  air  course  or  roads :  Potvell  v.  Akin, 

4  k.  &  J.  443. 

And  where  water  pipes  had,  without  the  consent  of  the  owner  of  the  soil,  been 
laid  in  the  soil  of  a  highway,  an  injunction  to  restrain  the  continuance  of  the 
pipes  was  granted :  Ooodson  v.  Bichardson,  L.  B.  9  Ch.  221 ;  Order,  p.  344. 

The  owner  in  fee  of  a  garden  over  which  the  tenants  of  his  adjoining  houses 
had  rights  of  enjoyment  and  management  has  been  granted  an  injunction  re- 
straining trespass  involving  nuisance  committed  by  a  person  acting  under  colour 
of  a  contract  with  the  tenants :  Allen  v.  Martin,  L.  R.  20  Eq.  462. 

The  Court  has  granted  a  mandatory  injunction  restraining  a  man  from  per- 
mitting a  building  erected  on  the  roof  of  a  neighbour's  house  to  remain  there : 
Ma/rtyr  v.  Lawrence,  3  De  G.  J.  &  S.  261,  cited  in  Kerr,  331 ;  Order,  p.  340. 

And  a  man  has  been  restrained  at  the  suit  of  his  wife  from  continuing  in  pos- 
session of  a  house  which  formed  part  of  her  separate  estate :  Oreen  v.    Oreen, 

5  Hare,  400,  n. ;  Order,  p.  346. 

The  Court  will  enforce  by  injunction  the  provisions  of  the  115th  and  117th 
sections  of  the  Railways  Clauses  Consolidation  Act  as  regards  engines  improper 
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to  be  used  and  carnages  belonging  to  another  company  :  Midland  By.  Co.  v. 
Amberyate  My.  Co.,  10  Hare,  359 ;  Bhymney  By.  Go.  v.  Taff  Vale  By.  Co., 
29  Beav.  153  ;  9  W.  E.  362. 

NUISANCE. 
General  Eights  to  Injunction. 

The  Court  will  not  interfere  by  injunction  if  the  dama'ze  is  slight,  and  the 
nuisance  merely  of  a  temporary  character :  Kerr,  338  ;  Att.-Oen.  v.  Sheffield  Ous 
Co.,  3  De  G.  M.  &  G.  304 ;  Qoldsmid  v.  Tunbridge  Wells  Commissioners,  L.  R. 
1  Ch.  349  ;  Att.-Qen.  v.  Borough  of  Birmingham,  4  K.  &  J.  546  ;  Durell  v. 
Pritchard,  L.  E.  1  Ch.  244;  St.  Helen's  Smelting  Co.  v.  Ti'pyivg,  11  H.  L.  C. 
e.iO  ;  Gaunt  v.  Finney,  L.  E.  8  Ch.  8. 

And  will  not  interfere  to  restrain  damage  caused  by  a  public  company  in  the 
construction  of  their  works,  if  the  injury  is  the  necessary  result  of  the  exercise  of 
their  statutory  powers :  Button  v.  London  and  South  Western  By.  Go.,  7  Hare, 
259 ;  Langham  v.  Great  Northern  By.  Co.,  1  De  G.  &  Sm.  485 ;  Imperial  Gas 
Go.  Y.  Broadhent,  7  De  G.  M.  &  G.  459. 

But  where  a  proper  care  is  not  shewn  an  injunction  will  lie :  Ware  v.  Begenfs 
Canal  Co.,  3  De  G.  &  J.  227. 

Bills  to  restrain  nuisances  have  been  entertained  in  the  following  cases,  cited  in 
Kerr,  348  :  Drainage  Commissioners,  Earl  of  Bipon  v.  ffobart,  3  My.  &  K.  169 ; 
Commissioners  of  Woods  and  Forests,  Squire  v.  Campbell,  1  M.  &  0.  459 ;  Con- 
servators of  the  Thames,  Att.-  Gen.  v.  Conservators  of  Thames,  1  H.  &  M.  1 ; 
Boards  of  Health,  Manchester  By.  Co.  v.  Worksop  Board  of  Health,  23  Beav. 
198  ;  Trustees  of  Turnpike  roads.  Weeks  v.  Howard,  10  W.  E.  577 ;  the  Secre- 
tary at  War,  Felkin  v.  Herbert,  30  L.  J.  (Ch.)  604 ;  Metropohtan  Board  of 
Works,  AU.-Gen.  v.  Metropolitan  Board  of  Works,  33  L.  J.  (Ch.)  377  ;  11  W.  E. 
820;  2  N.  R.  312;  and  Highway  Boards,  Att.-Gen.  v.  Bichmond,  L.  E.  2  Eq. 
306. 

Upon  an  information  to  restrain  a  public  nuisance,  properly  so  called,  it  must 
be  shewn  that  the  nuisance  is  actual  and  existing,  not  merely  prospective,  how- 
ever strongly  the  apprehension  of  injury  may  be  supported  by  scientific  evidence : 
Att.-Gen.  v.  Mayor  of  Kingston,  11  Jur.  (N.S.)  596  ;  13  W.  E.  888. 

After  the  establishment  of  the  right  at  law,  and  the  fact  of  its  violation,  a  man 
is  entitled  to  a  perpetual  injunction  in  the  absence  of  special  circumstances :  Im- 
perial Gas  Co.  V.  Broadbent,  7  H.  L.  C.  612. 

A  person  seeking  an  injunction  to  restrain  an  injury  to  his  legal  rights  must 
apply  to  the  Court  without  delay.  Where  the  injury  has  been  completed  at  the 
time  of  filing  the  bill  the  Court  has  left  the  parties  to  their  remedy  at  law : 
Deere  v.  Guest,  1  M.  &  C.  516 ;  Lawrence  v.  Austin,  11  Jur.  (N.S.)  576 ; 
13  W.  E.  981. 

But  where  the  damage  done  is  great,  the  mere  fact  that  the  injuiy  was  com- 
pleted before  the  filing  of  the  bill  does  not  disentitle  the  pit  to  a  mandatory 
injunction :  Durell  v.  Pritchard,  L.  E.  1  Ch.  244 ;  City  of  London  Brewery  Co. 
V.  Tennant,  L.  E.  9  Ch.  212. 

And  where  a  pit  has  come  in  time  as  to  part  of  his  case,  an  inquiry  has  been 
directed  as  to  damages  occasioned  by  so  much  of  the  injury  as  was  completed 
previously  to  the  filing  of  the  bill:  Hindley  y.  Emery,  11  Jur.  (N.S.)  878;  14 
W.  E.  25. 

The  fact  of  a  man  having  "  come  to  a  nuisance  "  does  not  disentitle  him  to  an 
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injunction :  Tipping  v,  St.  Eden's  Co.,  L.  R.  1  Ch.  66 ;  II  H.  L.  0.  642 ; 
Order,  p.  350. 

And  where  a  vendor  sold  land  with  the  knowledge  that  the  purchasers  intended 
to  erect  copper  works  upon  it,  the  vendor  and  persons  claiming  under  him  were 
held  not  debarred  from  Equitable  relief  in  respect  of  the  nuisance  occasioned  to 
other  parts  of  the  property :  S.  C. 

But  where  a  pit  seeks,  on  the  ground  of  smoke  nuisance,  to  stop  a  large  com- 
mercial work,  the  evidence  must  shew  a  present  injury  visible  or  sensible  to 
ordinary  persons,  and  such  an  injury  as  would  entitle  a  jury  to  give  substantial 
damages :  Salvin  v.  North  Brancepeth  Coed  Co.,  L.  R.  9  Ch.  705,  707 ;  see  also 
St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  C.  642. 

If  the  evidence  is  satisfactory,  the  Court  will  grant  an  injunction  against  a 
nuisance  without  having  the  question  whether  there  is  a  nuisance  tried  before  a, 
jury :  Inchball  v.  Barrington,  L.  R.  4  Ch.  388. 

Light  and  Aie. 

lAght  and  Air — Injundion— References  to  Chambers  as  to  pulling  down 

Buildings  erected. 

Let  a  perpetual  injunctioii  be  awarded  to  restrain  the  tteit  Charles 
Jack,  his  agents,  workmen,  and  servants,  from  erecting  any  building 
upon  the  site  of  the  premises  known  as  Downes  Wharf  in  the  pleadings 
mentioned  so  or  in  such  manner  as  to  darken,  injure,  or  obstruct  any 
of  the  ancient  lights  or  windows  of  the  Pit's  messuage  known  as 
Nos.  3  and  4,  Lower  East  Smithfield,  as  the  fcame  ancient  lights  and 
windows  were  enjoyed  previously  to  the  taking  down  of  the  ancient 
buildings  which  formerly  stood  on  Downes  Wharf  aforesaid.  And  the 
Pits  and  Deft  respectively  are  to  be  at  liberty  to  apply  as  they  may 
be  advised  to  the  judge  at  chambers  with  reference  to  the  pulling 
down  of  any  of  the  buildings  which  have  already  been  erected  by  the 
Deft,  so  as  to  darken,  injure,  or  obstruct  any  of  the  said  ancient  lights 
or  windows,  as  the  same  weie  enjoyed  previously  to  the  taking  down 
of  the  said  ancient  houses  or  buildings,  and  with  leference  to  the 
erection  of  any  buildings  on  the  Deft's  property,  but  not  so  as  to 
ini'ringe  the  said  injunction.  Deft  to  pay  to  Pits  their  costs  of  suit  up 
to  and  including  decree.     Tates  v.  JacJc,  L.  E.  1  Ch.  295. 

Similar  Order — Beference  to  Chambers  as  to  erection  of  New  Buildings. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Defts  the 
City  OfSces  Company  (Limited),  their  agents,  servants,  and  workmen, 
from  erecting  any  building  in  front  of  the  messuages  Nos.  11  and  12, 
Clement's  Lane,  Lombard  Street,  London,  so  or  in  such  manner  as  to 
darken,  injure,  or  obstruct  any  of  the  ancient  lights  or  windows  of  the 
said  messuages,  as  the  same  ancient  lights  or  windows  were  enjoyed 
previously  to  the  taking  down  of  the  ancient  houses  or  buildings 
which  formerly  stood  in  front  of  the  same  messuages.     And  the  Defts 
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are  to  be  at  liberty  to  apply  to  the  judge  at  chambers  as  they  may  be. 
advised  with  respect  to  the  erection  of  any  building  on  their  property, 
but  so  as  not  to  infringe  the  said  injunction.  Let  the  Defts  the  City 
OfiSces  Company  pay  to  the  Pits  their  costs  of  suit,  to  be  taxed,  (fee- 
Liberty  to  apply.  Stokes  v.  City  Offices  Go.  (V.-C.  W.),  11  Jur.  (N.  S.) 
660. 

Light  and  Air — Injunction. 

Let  an  injunction  be  awarded  against  the  Deft  to  restrain  him,  his 
servants  and  agents,  until  further  order  from  erecting  any  building  on 
the  land  leaded  to  him  by  the  Merchant  Taylors'  Company  as  in  the 
Pits'  bill  mentioned,  so  as  to  darken,  hinder,  or  obstruct  the  free 
access  of  light  and  air  to  the  windows  of  the  Pits'  building  in  the  bill 
mentioned,  as  such  access  was  enjoyed  by  the  Pits  and  their  predecessors 
in  title  and  other  the  occupiers  of  the  said  building  previously  to  the 
taking  down  by  the  Deft  of  the  houses  or  buildings  which  formerly 
stood  on  the  ground  so  leased  to  the  Deft  as  aforesaid.  Deft  to  pay 
costs  of  suit.     Byers'  Co.  v.  King  (V.-C.  J.),  Feb.  9,  1870. 

Air — Noxious  Vapours — Injimction. 

Let  an  injunction  be  awarded  against  the  Defts  the  St.  Helen's 
Smelting  Company  (Limited),  to  restrain  the  said  company,  their 
servants,  workmen  and  agents,  from  and  after  the  10th  Xovember,  1865, 
■from  using,  or  causing  or  permitting  to  be  used,  the  copper  smelting 
works  in  the  Pit's  bill  mentioned,  or  any  part  of  them,  so  and  in  such 
manner  as  that  any  vapour  or  smoke  may  be  emitted  therefrom  to  the 
injury  or  damage  of  the  timber,  plantations,  gardens,  pleasure  grounds, 
and  crops  upon  the  Bold  HiU  estate  in  the  Pit's  bill  mentioned,  or  any 
of  them.  Tipping  v.  St.  Helen's  Go.  (V.-C.  W.),  July  21,  1865;  L.  E. 
1  Ch.  66. 

Light  and  Air — Injury  completed — Declaration  of  Bight  to  Damages — 

Inquiry. 

Deglare  that  the  Pit  is  entitled  to  compensation  for  the  damage 
which  he  has  sustained  and  may  sustain  by  reason  of  the  erection  by 
the  Deft  of  the  walls  and  house  in  the  Pit's  bill  mentioned,  and  decree 
the  same  accordingly.  Let  an  inquiry  be  made  what  is  the  amount 
of  the  damage  so  sustained  by  the  Pit.  Let  the  Deft  .John  Headon  pay 
to  the  Pit  Alfred  Martin  what  shall  be  found  due  to  him  for  such 
damages,  and  also  his  costs  of  this  suit,  including  therein  the  costs  of 
and  relating  to  the  applications  for  an  injunction,  &c.,  to  be  taxed,  &o., 
Martin  v.  Headon,  L.  E.  2  Eq.  425. 
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Light  and  Air — Injury  completed— Inquiry  as  to  Compensation. 

Declaee  that  the  Eefts  having  caused  damage  and  injury  to  the  Pit 
by  the  obstruction  occasioned  by  their  buildings,  and  having  interfered 
with  the  access  of  air  and  light  to  the  ancient  windows  of  the  Pit's 
house,  called  the  Mulberry  Tavern,  at  Sheffield,  an  inquiry  ought  to  be 
made  what  amount  of  compensation  should  be  paid  to  the  Pit  in  respect 
of  that  damage  and  injury. 

Let  an  inquiry  be  made  accordingly  what  proper  sum  should  be 
paid  to  the  Pit  in  compensation,  such  sum  to  be  certified  and  to  be 
paid  to  the  Pit  within  one  month  from  the  date  of  the  chief  clerk's 
certificate.  Deft  to  pay  costs. — Liberty  to  apply.  Senior  v.  Pawson, 
L.  E.  3  Eq.  330. 

Light  and  Air — Injunction — Inquiry — Removal  of  Buildings. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
them,  their  servants,  &c.,  from  erecting  any  building  so  as  to  darken, 
hinder,  or  obstruct  the  free  access  of  light  and  air  to  the  ancient 
windows  of  the  Pits  as  such  access  was  enjoyed  previously  to  the 
taking  down  by  the  Defts  of  the  houses  or  buildings  which  formerly 
stood  on  the  ground  of  the  Defts  adjoining  to  the  property  of  the 
Pits.  Let  an  inquiry  be  made  whether  any  and  what  buildings  have 
been  erected  by  the  Defts  which  materially  interfere  with  the  access  of 
light  and  air  to  any  of  the  windows  in  the  Pits'  messuage. 

Order  the  Defts  to  remove  such  buildings  (if  any)  under  the  direc- 
tion of  the  judge  in  chambers. 

Let  the  Defts  be  at  liberty  to  apply  to  the  judge  in  chambers  as  they 
may  be  advised  with  respect  to  the  erection  of  any  buildings  on  their 
property,  but  so  as  not  to  infringe  the  said  injunction.  Defts  to  pay 
costs  of  suit. — General  liberty  to  apply.  Bent  v.  Auction  Mart  Co., 
L.  E.  2  Eq.  238. 

^ir — Noxious  Vapours — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts,  their  directors, 
managers,  engineers,  and  servants,  from  and  after  the  1st  January, 
1837,  and  thenceforth  during  the  continuance  of  any  interest  of  the 
Pit  in  the  premises  under  the  lease  dated  the  13th  November,  1850,  in 
the  pleadings  mentioned,  from  manufacturing  gas  or  coke  in  or  upon 
any  retort-house,  building,  or  site  situate  nearer  to  the  Pit's  premises 
than  the  retort-house  used  by  the  Defts  previously  to  the  year  1851, 
in  such  manner  as  to  allow  the  escape  of  any  steam,  gas,  or  other 
matter  noxious  to  the  vegetation  in  the  Pit's  ground  demised  by  the 
said  lease.     Broadbent  v.  Imperial  Gas  Co.  (V.-C.  W.),  7  De  G.  M.  &  G, 
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tiiglit  omd  Air — Noise — Mandatory  Injunction. 

Lrt  an  injunction  be  awarded  against  the  Defts  A.  B.,  A.  W,,  and 
W.  D.,  to  restrain  the  said  Defts  from  permitting  so  much  of  the  shed 
erected  by  them  as  in  the  bill  mentioned,  on  the  piece  of  land  separated 
from  the  rear  of  the  chapel  of  which  the  Pits  are  tmstees,  as  in  the 
bill  mentioned,  by  the  passage  of  13ft.  9in.  wide,  to  remain  as  intercepts 
or  obstructs  the  free  and  uninterrupted  passage  of  light  and  air  to  the 
Pits'  premises  in  the  bill  mentioned,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  such  premises  as  they  were  enjoyed  before  the 
erection  of  the  said  shed,  and  perpetually  to  restrain  the  said  Defts, 
their  servants,  agents,  and  workmen,  from  carrying  on  the  business 
of  the  Defts  in  the  bill  mentioned  in  such  a  manner  as  to  interfere 
with  the  reasonable  use  of  the  said  chapel  and  premises  by  the  Pits 
or  persons  claiming  under  them,  and  in  particular  from  allowing  to 
be  made  or  continued  any  noise  substantially  interfering  with  the  due 
carrying  on  of  the  religious  services  and  ceremonies,  and  the  due 
holding  of  meetings  and  day  and  Sunday  schools  on  suet  premises, 
and  the  due  user  of  such  premises'  for  such  other  purposes  as  the  said 
premises  may  lawfully  be  used  for ;  but  such  injunction  is  not  to  be 
issued  until  after  the  26th  February,  1875.  Defts  to  pay  costs  of  suit. 
Baxter  v.  Bower  (V.-C.  B.),  Jan.  26,  1875. 

Lighi  and  Air. 

Where  the  access  and  use  of  light  to  and  for  any  dwelling-house,  'workshop,  or 
other  building,  shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  witbout  interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  an/  local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  any  deed  or  writing :  2  Will.  4,  c.  71,  s,  3. 

The  right  conferred  by  this  Act  is  an  absolute  indefeasible  right  to  the  enjoy- 
ment of  light  without  reference  to  the  purpose  for  which  it  has  been  used :  Yates 
V.  Jack,  L.  R.  1  Ch.  298 ;  Order,  p.  349  ;  Cdlcraft  v.  Thompson,  15  W.  R.  387. 

The  right  when  acquired  is  not  lost  by  a  temporary  iijtermission  of  enjoyment 
not  amounting  to  abandonment:  TapUng  v.  Jones,  11  H.  L.  0.  290. 

The  statute  2  &  3  Will.  4,  c.  71,  does  not  take  away  any  of  the  modes  of 
claiming  easements  which  existed  before  the  Act,  and  the  title  to  access  of  light 
may  be  proved  by  enjoyment  of  it  from  time  immemorial  independently  of  the 
statute :  Aynsley  v.  Glover,  L.  E.  18  Eq.  544  ;  L.  R.  10  Ch.  283. 

And  where  the  right  is  proved  to  the  entry  of  light  to  ancient  windows  the 
enlargement  of  those  windows  does  not  vitiate  the  right  of  entry  of  light  to  the 
old  part:  S.  C.  See  also  Taplin  v.  Jorus,  11  H.  L.  C.  290;  Straight  v.  Bum, 
L.  K.  5  Oil.  163,  167. 

To  constitute  at  common  law  an  illegal  obstruction  of  light  by  building  it  is 
not  sufficient  that  the  i)lt  has  less  light  than  before,  or  that  the  part  of  his  house 
principally  affected  cannot  be  used  for  all  its  original  purposes :  Back  v.  Stacey, 
2  C.  &  P.  465. 
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Unless  the  abridgment  of  light  is  not  only  a  substantial  injury,  but  an  injury 
not  capable  of  being  properly  and  adequately  compensated  by  damages,  the  Court 
of  Chancery  will  not  interfere  :  Currier^'  Co.  v.  Corbett,  11  Jur.  (N.S.)  719  ;  Dent 
V.  Auction  Mart  Co.,  L.  R.  2  Eq.  238  ;  Eobson  v.  Whittingliam,  L.  R.  1  Ch.  442. 

But  there  is  no  rule  which  prevents  the  Com-t  from  granting  a  mandatory  in- 
junction when  the  injury  sought  to  he  restrained  has  been  completed  before  the 
filing  of  the  bill.  And  there  is  no  difference  in  this  respect  between  an  injury  to 
easements  and  other  rights :  Dwell  v.  Pritchard  (L.  J.  S.),  L.  R.  1  Ch.  244 ; 
Martin  v.  Eeadon,  L.  R.  2  Eq.  425. 

Where  a  house  was  in  a  populous  town,  the  Court  took  that  fact^nto  con- 
sideration in  estimating  the  damage  dene  by  obstructing  an  ancient.light :  Clarke 
V.  Clarh,  L.  R.  1  Ch.  16.  ',  ' 

But  it  has  been  subsequently  held  that  there  is  no  distinction  between  the  right 
to  light  and  air  in  regard  to  town  houses  and  country  houses :  Tates  v.  Jack,  L.  R. 
1  Ch.  295 ;  Dent  v.  AucUon  Mart  Co.,  L.  R.  2  Eq.  238  ;  Martin  v.  Eeadon, 
L.  R.  2  Eq.  425 ;  Orders,  p.  350,  351. 

The  Court  will  not  restrain  the  erection  of  a  building  merely  because  it 
deprives  an  ancient  window  of  some  portion  of  light :  Clarke  v.  Clark,  L.  R.  1 
Ch.  16. 

But  will  do  so  where  the  obstruction  is  to  sufficient  light  for  the  comfortable 
use  and  enjoyment  of  the  house  as  a  dwelling-house,  if  it  be  a  dwelling-house,  or 
for  the  beneficial  use  and  occupation  of  the  house,  if  it  be  a  warehouse,  shop,  or 
other  place  of  business :  Clarke  v.  Clarh,  L.  R.  1  Ch.  16 ;  Tates  v.  Jack,  L.  R.  1 
Ch.  295 ;  Kelh  v.  Pearson,  L.  R.  6  Ch.  809 ;  City  of  London  Brewery  Co.  v. 
Tennant,  L.  R.  9  Ch.  212  ;  Hackett  v.  Baiss,  L.  R.  20  Eq.  494. 

A  greater  amount  of  evidence  is  needed  to  prove  a  material  injury  to  hght  by 
lateral  or  oblique  obstruction  than  is  necessary  in  a  case  of  direct  obstruction : 
Clarke  v.  Clark,  L.  R.  1  Ch.  16 ;  City  of  London  Brewery  Co.  v.  Tennant,  L.  R. 
9  Cb.  212,  220. 

There  is  no  general  rule  that  there  can  be  no  material  injury  to  light  if  forty- 
five  degrees  of  sky  are  left  open.  But  if  forty-five  degrees  are  left,  it  \s  prima 
facie  evidence  that  the  light  is  not  seriously  obstructed :  Beadel  v.  Perry,  L.  R. 
3  Eq.  465  ;  City  of  London  Brewery  Co.  v.  Tennant,  L.  R.  9  Ch.  212,  220. 

The  Court,  when  considering  (as  a  jury)  whether  sufficient  damage  is  proved 
to  sustain  an  injunction,  is  not  bound  by  the  finding  of  the  Appeal  Court  upon 
somewhat  similar  facts  to  the  same  extent  as  it  is  bound  by  a  decision  on  a  point 
of  law :  Dent  v.  Auction  Mart  Co.,  L.  R.  2  Eq.  238. 

Where  the  Court  was  not  satisfied  from  the  evidence  whether  a  wall  proposed 
to  be  built  by  a  deft  would  be  a  material  obstruction  to  the  pit's  lights,  a 
temporary  screen  was  ordered  to  be  erected  to  the  height  of  the  proposed  wall, 
and  a  surveyor  appointed  to  report :  Leech  v.  Schweder,  L.  R.  9  Oh.  463. 

There  is  no  difference  in  the  right  of  an  owner  of  land  to  the  ordinary  easement 
of  light,  whether  it  is  acquired  by  twenty  years'  user  or  by  grant  from  the  owner 
of  the  servient  tenement :  S.  C. 

In  an  action  for  nuisance  to  property  arising 'from  the  noxious  vapours,  the 
injury,  to  be  actionable,  must  be  such  as  visibly  or  sensibly  and  substantially 
injures  the  property :  St  Eden's  Smelting  Co.  v.  Tiffing,  11 H.  L.  C.  642 ;  Salvin 
V.  Nmih  Brancepelh  Coal  Co.,  L.  R.  9  Ch.  705. 

Where  a  pit  has  proved  his  right  to  an  injunction  against  a  nuisance  it  is  no 
part  of  the  duty  of  the  Court  to  inquire  in  what  way  the  deft  can  best  remove  it : 
Att.-Oen.  V.  Colney  Hatch  Lunatic  Asylvm,  L.  B.  4  Ch.  146. 
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And  a  reference  to  an  expert  under  15  &  16  Vict.  c.  80,  s.  42,  is  improper : 
Att.-Oen.  V.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Cli.  146. 

When  the  difficulty  of  removing  the  injury  is  great,  the  operation  of  the 
injunction  is  often  suspended :  S.  C. 

The  statutory  regulation  as  to  the  height  of  buildings  in  streets  is  not  to  he 
taken  as  limiting  the  right  by  prescription  to  ancient  lights :  T?ieed  v.  Denlenham, 
L.  B.  2  Ch.  D.  165. 

Water. 

Corporation — Drainage — Injunction — Liberty  to  apply 

Let  the  Defts  be  restrained  -until  further  order  from  opening  any 
additional  main  or  branch  public  sewer  into  either  of  the  main  sewers 
in  the  bill  and  information  and  affidavits  mentioned.  Liberty  for 
either  party  to  apply.  And  in  the  event  of  the  Defts  not  proceeding 
forthwith  to  take  such  steps  as  may  he  necessary  and  proper  (due 
time  being  allowed  for  that  purpose)  to  prevent  the  continuance  of 
the  nuisance  complained  of  by  the  information  and  hUl,  (that  is  to  say,) 
to  prevent  the  pollution  of  the  Eiver  Tame,  so  to  render  it  injurious 
to  the  health  of  the  inhabitants  of  the  lands  adjoining  its  course,  and 
also  to  prevent  it  being  so  polluted  as  to  become  oifensive  and  unfit 
for  use  or  injurious  to  health  where  it  passes  through  the  grounds  of 
the  Pit  and  relator,  the  Pit  to  be  at  liherty  to  apply  on  the  first  day 
of  Michaelmas  Term  for  an  extension  of  the  injunction.  Att.-Gen.  v. 
Borough,  of  Birmingham,  4  K.  &  J.  528. 

Corporation — Diversion  of  Stream — Lands  Clauses  Act^-Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  the  mayor,  alder- 
men, and  hurgesses  of  the  borough  of  Bradford,  to  restrain  them, 
their  servants,  agents,  and  workmen,  until  the  hearing  of  this  cause 
or  further  order,  from  diverting,  abstracting,  taking,  or  using,^  or 
continuing  to  divert,  abstract,  take,  or  use,  any  of  the  water  of  the 
Swain  Eoyd  Stream  in  the  Pit's  bill  mentioned  without  first  making 
payment  to  the  Pit  of  the  purchase-money  or  compensation  payable  for 
the  Pit's  interest  in  such  stream,  in  case  the  same  shall  have  heen 
agreed  upon  or  duly  ascertained,  or  making  such  deposit  by  way  of 
security,  and  giving  such  bond  as  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  must  be  made  and  given  by  the  promoters  of  aa 
undertaking  in  order  to  entitle  them  to  enter  upon  and  use  lands 
without  the  consent  of  the  owners  or  occupiers  hefore  paying  the 
purchase-money  or  compensation  agreed  or  awarded  in  respect  thereof. 
Ferrand  v.  Mayor  of  Bradford,  21  Beav.  412. 

Bunning  Stream — Befuse — Injunction. 
Let  a  perpetual  injunction  be  awarded  against  the  Defts  the  Stow- 
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market  Company  to  restrain  the  said  Defts,  their  servants,  agents,  and 
workmen,  fi-om  discharging  from  their  works  in  the  Pit's  hill  men- 
tioned into  the  river  or  stream  in  the  said  bill  also  mentioned,  so  as  to 
cause  it  to  flow  to  the  Pit's  land,  messuage,  and  mills  therein  also 
mentioned  in  a  state  less  pure  than  that  in  which  it  flowed  there  pre- 
viously to  the  establishment  of  the  said  works,  to  the  injury  of  the  Pit, 
any  snch  refuse  or  other  matter  as  was  discharged  by  the  Defts  from 
the  same  works  into  the  said  river  or  stream  previously  to  the  filing 
of  the  said  bill,  or  any  noxious  fluids  or  other  fecal  matters  whatever. 
Lingwood  v.  Stovmarket  Co.,  L.  E.  1  Eq.  77,  336. 

Bunning  Stream — Sewage  and  Gas  Works — Injunction. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
them,  their  agents,  servants,  and  workmen,  from  allowing  any  sewage 
from  the  County  Lunatic  Asylum  at  Colney  Hatch  to  pass  or  flow 
down  their  drains  or  pipes  into  the  stream  called  Pim's  or  Pymm's 
Brook  in  the  bill  mentioned  so  as  to  be  a  nuisance.  But  the  injunc- 
tion hereby  awarded  is  to  be  suspended  until  the  first  day  of  Trinity 
Term  next.  And  the  Defts  are  to  be  at  liberty  to  apply  before  that 
day,  that  the  said  injunction  may  be  further  suspended.  Att.-Oen. 
V.  Colney  Hatch  Limatic  Asylum,  L.  E.  4  Ch.  145. 

Bunning  Stream — Diversion  of  Water — Perpetual  Injunction. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  E.  D.  and 
the  local  board  of  health  of  the  town  of  Bai'mouth,  in  the  county  of 
Merioneth,  to  restrain  the  said  Deft  and  the  said  local  board,  their 
contractors,  servants,  workmen,  and  agents,  from  abstracting  and 
diverting  the  water  from  the  stream  or  brook  called  or  known  as 
Ceilwart  Brook,  in  the  Pit's  bill  mentioned,  in  any  manner  so  as 
to  injuriously  affect  the  said  stream  or  brook,  or  the  supply  of  water 
flowing  in  it,  into,  over,  and  through,  the  Pit's  farm  and  lands  called 
Ceilwart  Issa,  and  a  cottage  called  the  Mill  Cottage,  situate  in  the 
parish,  of  Llanaber,  in  the  county  of  Merioneth,  aforesaid,  in  the 
Pit's  bill  mentioned.  Let  the  operation  of  the  said  injunction  be 
suspended  until  the  —  day  of  — .  Owen  v.  Davies  (M.  E.),  July  24, 
1874. 

Biver  Water — Biparian  Proprietors — Injunction — Inquiry  as  to  Damages. 

Let  an  injunction  be  awarded  against  the  Defts  Thomas  Lightowler, 
Joseph  Lightowler,  John  Lightowler,  James  Collerton,  and  Dickinson 
Collerton,  their  servants,  workmen,  and  agents,  from  causing  or 
sufi^ering  any  foul  water  to  flood  from  their  dye-works  in  the  Pit's  bill 
mentioned  into  the  Eiver  Hibble  above  or  within  the  limits  of  the 
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land  adjoining  the  said  liver  purchaeed  by  the  Pits  from  the  Defts 
Eobert  Edleston  and  Dickinson  Edleston  so  as  to  affect  the  water 
opposite  to  the  said  land  to  the  damage  and  injury  of  the  Pits  as 
owners  of  the  said  land  and  a  moiety  of  the  said  river  opposite  thereto. 
[And  also  to  restrain  the  said  Defts,  their  servants,  workmen,  and 
agents,  from  causing  or  suffering  any  foul  water  to  flow  from  their 
said  works  into  the  said  Eiver  Hibble  so  as  to  affect  the  water  drawn  by 
the  Pits  from  the  said  river  for  the  use  of  their  dye-works  at  Dean 
Clough  Mills  in  the  said  bill  mentioned,  to  the  damage  or  injury  of 
the  Plts.J       • 

Let  an  inquiiy  be  made  whether  any  and  what  damage  has  been 
sustained  by  the  Pits  by  reason  of  the  said  Defts  permitting  or  causing 
any  such  foul  water  to  flow  from  their  said  works  since  the  19th  May, 
1866. — Direction  for  payment  of  costs  of  suit  by  Deft  up  to  hearing. 
Crossley  v.  Lightowler  (V.-C.  W.),  Nov.  13,  1866,  varied  on  appeal  by 
omitting  clause  bracketed,  L.  E.  2  Ch.  473. 

Canal  Company — Stagnant  Water — -Injunction. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts,  the  com- 
pany of  proprietors  of  the  Bradford  Navigation,  Jeremiah  Growth er, 
and  Samuel  Dixon,  to  restrain  them,  their  servants,  workmen,  and 
agents,  from  diverting  into  the  canal  from  Bradford  to  join  the  Leeds 
and  Liverpool  Canal  at  Windhill,  in  ^  the  township  of  Idle,  in  the 
c<mnty  of  York,  or  allowing  to  pass  into  the  same,  or  collecting  or 
keeping  or  continuing  therein  any  filth,  sewage  or  polluted  matter  or 
water,  so  as  to  be  a  public  nuisance.  But  the  injunction  hereby 
awarded  is  not  to  take  effect  until  the  8th  November  next. — Direction 
for  payment  of  costs  of  suit  by  Deft.  Att.-Gen.  v.  Bradford  Canal  Co., 
L.E.  2Eq.  71. 

Corporation — Sewer — Statutory  Bights  of  Ovmer — I1lj^mction. 

Let  the  Defts  be  restrained  until,  &c.,  from  causing  or  permitting 
any  sewer  or  drain  to  be  opened  into  the  new  sewer  in  Yorkshire 
Street,  or  any  other  new  sewer  to  open  or  drain  into  the  Eiver  Eoche 
at  any  point  above  the  Town  Mill  "Weir,  and  from  allowing  any  new 
sewer  to  open  or  drain  into  the  Lordburn,  in  the  bill  mentioned.  Holt 
V.  Corporation  of  BocMale,  L.  R.  10  Eq.  354,  358. 

Metropolitan  Board  of  Worhs — Main  Drainage — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  the  Metropolitan 
Board  of  Works,  their  agents,  workmen,  and  servants,  from  making 
any  further  connection  of  any  drain  with  either  the  High  Level  Sewer 
or  the  Middle  Level  Sewer  in  the  bill  mentioned  until  the  hearing  of 
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tiis  cause  or  further  order.  And  the  said  Defts  hy  their  counsel 
undertaking  by  dredging  or  other  proper  means  to  keep  the  Eiver 
Lea  from  all  obstructions  to  navigation  occasioned  by  an  increased  de- 
posit of  sewage  matter  arising  from  the  connection  made  since  the 
month  of  February,  1863,  of  any  sewers  with  either  the  High 
Level  Sewer  or  the  Middle  Level  Sewer,  Let  the  further  hearing  of 
this  motion  stand  over  until  the  hearing  of  this  cause,  with  liberty 
for  either  party  to  apply  in  the  meantime,  especially  in  respect  of 
any  injury  that  may  be  apprehended  from  the  unhealthy  effluvia 
arising  from  the  increase  of  sewage  matter  brought  down  the  Middle 
Level  Sewer.  Ait.-Gen.  v.  Metropolitan  Board  of  Works,  11  W.  E.  820; 
2  N.  E.  312. 

Board  of  Health — Side  Sewer — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  until,  &c.,  from 
permitting  to  remain  open  and  from  opening  or  permitting  to  be  opened 
any  side  sewer  or  other  sewer  into  the  main  sewer  in  the  Pits'  bill 
mentioned  so  long  .as  the  said  main  sewer  shall  flow  through  the 
covered  drain  in  the  Pits'  bill  mentioned  or  otherwise  discharge  itself 
into  the  canal  of  the  Pits.  Let  the  Pits  be  at  liberty  to  bring  such 
action  as  they  may  be  advised,  such  action  to  be  brought  within  a 
year  from  this  date.  Manchester  By.  Go.  v.  Worksop  Board  of  Health, 
23  Beav.  198. 

Water — Bunning  Streams,  do. 

The  continuous  enjoyment  as  of  right  of  a  watercourse,  or  the  use  of  water  as 
an  easement,  over  or  from  any  land  or  water  for  twenty  years  next  before  the 
commenceinent  of  some  suit  or  action  in  which  the  claim  has  been  brought  in 
question,  without  interruption,  acquiesced  in  for  a  year,  is  evidence  from  which  a 
jury  is  justified  in  presuming  a  right :  2  &  3  Will.  4,  c.  71,  ss.  2,  4. 

Prima  facie  every  proprietor  of  land  along  the  margin  of  a  river  or  stream  of 
running  water  above  tide-water  is  the  proprietor  of  land  covered  by  the  water  up 
to  the  middle  thread  of  the  stream :  Kerr,  377. 

The  diversion  by  a  riparian  proprietor  of  any  portion  of  the  stream  without 
returning  the  water  to  its  natural  channel  before  it  leaves  his  land  is  an  illegal 
user :  Bealey  v.  Shaw,  6  East,  208. 

The  right  of  a  riparian  proprietor  does  not  depend  upon  the  ownership  of  the 
soil  covered  by  the  water,  but  is  appurtenant  to  the  ownership  of  the  bank :  Lord 
V.  Cummissioners  of  Sidney,  12  Moo.  P.  C.  473 ;  Stockport  Waterworks  Co.  v. 
Fatter,  3  H.  &  C.  300. 

Every  riparian  proprietor  has  a  right  to  use  the  water  flowing  past  his  land  for 
any  purpose,  or  an  extraordinary  use,  provided  he  does  not  interfere  with  the 
rights  of  proprietors  above  or  below.  Subject  to  this  condition  he  may  dam  up 
the  stream  for  the  purpose  of  a  mill,  or  divert  it  for  the  purpose  of  irrigation,  but 
he  has  no  right  to  interrupt  the  regular  flow  of  the  stream  if  he  thereby  interferes 
with  the  lawful  use  of  the  water  by  other  proprietors  and  inflicts  upon  them  a 
sensible  injury:    Miner  v.  Oilnour  (per  Lord  Kingsdown),  12  Moo.  P.  C.  131. 
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See  also  Elmhirst  v.  Spencer,  2  Mao.  &  G.  45 ;  Mayor,  &c.,  of  Liverpool  v. 
Ohorley  Waterworks,  2  De  G.  M.  &  G.  852  ;  Elwell  v.  Growther,  8  Jur.  (N.S.) 
1004 ;  10  W.  B.  615  ;  Bickett  v.  Morris,  12  Jur.  (N.S.)  803  ;  Lord  Norbm-y  v. 
Kitchen,  9  Jur.  (N.S.)  132. 

And  a  riparian  proprietor  lias  a  riglit  to  have  the  water  of  a  natural  stream  run 
through  his  land  in  a  natural  state  of  purity :  Bealey  v.  Shaw,  6  East,  208 ; 
Wright  V.  Howard,  1  Sim.  &  Stu.  190 ;  Crossley  v.  LigUowler,  L.  E.  3  Eq.  279  ; 
L.  B.  2  Ch.  478 ;  Order,  p.  356 ;  Lingwood  v.  Stowmarket  Company,  L,  B.  1  Eq. 
77  ;  Order,  p.  355. 

Mere  non-user,  for  less  than  twenty  years,  of  a  prescriptive  right  to  foul  a 
stream  is  not  in  itself  a  proof  of  abandonment.  But  actual  disuser  of  the  ease- 
ment for  twenty  years  destroys  the  right  to  it :  Crossley  v.  Lightowler,  L.  E. 
3  Eq.  279  •  L.  E.  2  Oh.  478. 

For  cases  of  encroachments  in  navigable  tidal  rivers,  see  Eex  v.  Bussell,  6  B.  & 
G.  566 ;  Bex  v.  Ward,  4  Ad.  &  E.  384 ;  Brownlow  v.  Metropolitan  Board  of 
Works,  13  0.  B.  (N.S.)  768 ;  16  0.  B.  (N.S.)  546  ;  Kearns  v.  Oordwainers'  Co., 
6  0.  B.  (N.S.)  388 ;  Macey  v.  Metropolitan  Board  of  Works,  33  L.  J.  (Ch;)  337  ; 
Att.-Oen.  V.  Conservators  of  Thames,  1  H.  &.  M.  1 ;  Att.-Qen.  v.  Terry,  L.  E. 
9  Ch.  423 ;  Lyon  v.  Fishmongers'  Co.,!,.  E.  10  Ch.  679. 

The  owner  of  land  at  the  side  of  a  public  navigable  river  has  no  right  to  erect 
on  the  bed  of  the  river  for  the  benefit  of  his  trade  any  structure,  whether  an  actual 
obstruction  to  navigation  will  be  thereby  occasioned  or  not:  Att.-Qen.  v.  Terry, 
L.  K.  9  Ch.  423. 

It  has  been  held  that  the  owners  of  land  on  the  banks  of  tidal  rivers  have  only 
rights  to  the  river  as  one  of  the  public,  and  have  no  easements  or  private  rights 
similar  to  those  of  owners  of  land  on  the  banks  of  inland  streams :  Lyon  v.  Fish- 
mongers' Co.,  L.  E.  10  Ch.  679.  But  this  decision  has  been  reversed  on  appeal. 
W.  N.  (1876),  236. 

For  cases  of  injunction  restraining  the  pollution  of  water,  see  Att.-Oen.  v. 
Sheffield  Gas  Consumers  Co.,  3  D.  M.  &  G.  304 ;  Ooldsmid  v.  Tunbridge  Wells 
Commissioners,  L.  B.  1  Eq.  161 ;  L.  E.  1  Ch.  349  ;  Lingwood  v.  SUmmicurket  Co., 
L.  E.  1  Eq.  77.  See  also  Att.-Gen.  v.  Mayor  of  Kingston,  13  W.  E.  888 ;  Att.- 
Qen.  V.  Metropolitan  Board  of  Works,  1 H.  &  M.  298  ;  Cator  v.  Lewisham  Board 
of  Works,  11  Jur.  (N.S.)  340;  Att.-Oen.  v.  Borough  of  Birmingham,  4K.  &  J. 
528  ;  Att.-Oen.  v.  Leeds  Corporation,  L.  E.  5  Ch.  583  ;  Att.-Qen.  v.  Hackney 
Local  Board,  L.  B.  20  Eq.  626. 

Noise  and  Noisy  Trades. 
Music  and  Fireworhs — Injunction. 
Let  a  perpetual  injunction  be  awarded  to  restrain  the  Deft  Joseph 
Shaw  Brewster,  his  servants,  workmen,  and  agents  from  continuing  to 
bold  and  from  permitting  to  be  held  upon  the  grounds  in  the  Pits'  bill 
mentioned  as  being  in  the  occupation  of  the  said  Deft  any  public 
exhibition  or  other  entertainment  whereby  a  nuisance  may  be  occa- 
tiioned  to  the  annoyance  or  injury  of  the  Pit.  Walker  v.  Brewster 
(V.-O.  W.),  L.  E.  5  Eq.  25. 

Bell-ringing — Injunction. 
Let  an  injunction  be  awarded  to  restrain  the  Deft  De  Held,  and  all 
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persons  acting  under  his  direction  or  by  his  authority,  until,  &o., 
from  tolling  or  ringing  the  bells  in  the  Pit's  bill  mentioned  or  any 
of  them,  so  as  to  occasion  any  nuisance,  disturbance,  and  annoyance 
to  the  Pit  and  his  family  rcBiding  in  his  dwelling-house  at  Park 
Eoad,  Clapham,  in  the  Pit's  bill  mentioned.  Soltau  v.  De  Seld,  2  Sim. 
(N.S.)  133. 

Circus — Injunction. 
Let  an  injunction  be  awarded  against  the  Deft  J.  B.  to  restrain 
him,  his  servants,  workmen,  and  agents,  from  using  the  circus  in 
the  Pit's  bill  mentioned,  or  any  other  erection  or  building  erected 
or  built,  or  to  be  erected  or  built,  in  the  Fair  Field  in  the  Pits'  bill 
mentioned,  for  any  equestrian  perfoi-mance  or  other  public  entertain- 
ment whereby  a  nuisance  or  annoyance  may  be  occasioned  to  the 
Pit.  Inchhald  v.  Barrington  (V.-C.  M.),  Dec.  15,  1868  ;  affirmed  L.  E. 
4  Ch.  390. 

Noise,  and  Noisy  Trades. 

Mere  noise,  as  well  as  the  conduct  of  a  noisy  trade,  may  he  subject  for  an  in- 
junction: White  V.  Cohen,  1  Drew.  313;  Eaden  v.  Firth,  1  H.  &  M.  573; 
Cnmnp  v.  Lambert,  L.  E.  3  Bq.  309.  So,  too,  bell  ringing  may  be  a  nuisance  and 
proper  subject  for  injunction :  Soltau  v.  Be  Eeld,  2  Sim.  (N.S.)  133 ;  Order, 
supra.  So,  too,  a  circus :  Inchlald  v.  Barrington,  L.  E.  4  Ch.  390 ;  Order, 
supra ;  and  the  erection  of  mortar  mills,  steam  engines,  and  pumps :  Fenwich  v. 
East  London  By.  Co.,  L.  E.  20  Eq.  144;  and' the  unu.sual  use  of  a  house: 
Ball  V.  Bay,  L.  E.  8  Ch.  467 ;  Broder  v.  Saillard,  L.  E.  2  Ch.  D.  692. 

The  collection  of  a  crowd  of  noisy  and  disorderly  people,  to  the  annoyance  of 
the  neighbourhood,  outside  grounds  in  which  entertainments  with  music  and  fire- 
works are  given  for  profit,  is  a  nuisance  hable  to  injunction :  Walker  v.  Brewster, 
L.  E.  5  Eq.  25  ;  Order,  p.  358. 

The  Lands  Clauses  Consolidation  Act  and  the  Eailways  Clauses  Consolidation 
Act  do  not  contain  any  provisions  under  which  a  person  whose  land  has  not  been 
taken  for  the  purposes  of  a  railway  can  recover  statutory  compensation  from  the 
railway  company  in  respect  of  damage  or  annoyance  arising  from  vibration  occa- 
sioned (without  negligence)  by  the  passing  of  trains,  after  the  railway  is  brought 
into  use,  even  though  the  value  of  the  property  has  been  actually  depreciated 
thereby  (diss.  Lord  Caims)  :  Hammersmith  amd  City  By.  Co.  v.  Brand,  L.  E. 
4  H.  L.  171. 

Nuisance  to  Eight  of  Way. 
Declare  that  the  Pit  and  the  Defts  have  an  equal  and  reciprocal 
right  to  the  use  of  the  roadway  from  —  to  — ,  and  that  the  persons 
interested  therein  have  not,  nor  have  any  of  them,  any  preferential 
right  of  way,  and  that  the  necessity  or  urgency  of  their  particular 
trade  or  business  does  not  give  them  any  right  to  occupy  the  said 
roadway  by  stationary  obstruction,  when  the  passage  is  required  by 
any  other  person  having  the  right  of  using  such  roadway.  Declare 
that  it  is  the  duty  of  all  the  parties  interested  in  the  said  riglat  of 
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way  so  to  arrange  the  use  of  the  same  as  best  to  facilitate  the  use  of 
it  for  the  others  interested  therein ;  and  that  the  said  persons  in- 
terested therein  are  not  entitled  to  place  or  leave  any  stationary 
ohstruction  in  such  roadway,  except  at  such  times  as  the  use  thereof 
is  not  required  for  any  other  of  the  persons  interested  therein ;  and  if 
when  so  occupied  the  use  of  the  roadway  is  required  by  any  other 
person  entitled  to  use  the  same,  the  person  placing  such  obstruction 
in  the  roadway  is  bound  forthwith  to  remove  the  same. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  and  any  persons 
interested  in  the  said  roadway,  their  respective  servants  and  agents, 
from  placing  or  leaving  any  stationary  obstruction  in  the  said  road- 
way, except  at  such  time  as  the  use  thereof  is  not  required  for  any 
other  of  the  persons  interested  therein,  and  from  making  use  of  the 
said  roadway  in  any  manner  inconsistent  with  the  meaning  of  the 
said  declarations.  Thorpe  v.  Brumfitt  (M.  E.),  1873 ;  affirmed  L.  K. 
8  Ch.  650. 

For  cases  in  respect  of  nuisances  to  rights  of  way,  see  Vestry  of  St.  Mary, 
Nemngton  v.  Jacobs,  L.  R.  7  Q.  B.  47 ;  Swaine  v.  Great  Northern  Ey.  Co., 
4  De  G.  J.  &  S.  211 ;  Watts  v.  Kelsm,  L.  E.  6  Ch.  166  ;  Sext  v.  Oill,  L.  E.  7  Ch. 
699,  711 ;  Qaunt  v.  Fynney,  L.  E.  8  Ch.  8 ;  Thorpe  v.  Brumfitt,  L.  E.  8  Ch. 
650 ;  Order,  supra. 

Nuisance  in  respect  of  Eight  to  Suppoet. 

Mailway  Company. 

Let  ii  perpetual  injunction  be  awarded  to  restrain  the  Deft  from 
working  any  of  the  minerals  referred  to  in  his  notice  in  the  pleadings 
mentioned,  or  any  other  minerals  to  the  support  of  which  the  Pits  are 
entitled  under  their  contracts  dated,  &c.,  in  such  a  manner  as  to 
occasion  damage  to  the  railway  or  works  of  the  Pits  by  the  abstraction 
of  such  minerals.  North  Eastern  My.  Go.  v.  Grassland,  2  J.  &  H.  665  ; 
32  L.  J.  (Ch.)  357. 

Bight  to  Support, 

The  right  to  the  support  of  land  in  its  natural  state,  vertically  by  the  subja- 
cent strata,  and  laterally  by  the  adjacent  soil,  is  a  right  to  which  the  owner  of 
the  surface  is  of  common  right  entitled  :  Kerr,  366 ;  Bowhotham  v.  Wilson, 
8  H.  L.  C.  348  ;  Elliot  v.  North  Eastern  By.  Co.,  10  H.  L.  C.  333. 

And  a  right  to  support  of  soil  in  excess  of  the  ordinary  common  law  right 
arises  by  implication  of  law,  where  the  owner  of  the  land  has  granted  the  surface, 
reserving  to  himself  the  subjacent  minerals ;  or  has  granted  any  part  of  his  land, 
retaining  the  adjoining  part :  Kerr,  369 ;  Caledonian  By.  Co.  v.  Sprott,  2  Macq. 
449. 

A  landowner  who  has  conveyed  land  to  a  railway  company  for  the  purposes  of 
the  hne,  although  reserving  to  himself  the  minerals,  cannot  derogate  from  his  own 
conveyance  and  let  down  the  surface :  North  Eastern  By.  Co,  v.  Crossland,  2 
J.  &  H.  565  ;  32  L.  J.  rOh.1  .^R7  •  Order,  supra;   Elliott  v.  North  Eastern  By. 
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Co.,  10  H.  L.  C.  333.  See  also  Midland  By.  Co.  v.  ChecUey,  L.  E.  4  Eq.  19  ; 
Great  Western  Ry.  Co.  v.  Smith,  L.  R.  2  Ch.  D.  235. 

But  the  parties  may  in  granting  a  piece  of  land  agree  to  reserve  the  minerals 
to  the  grantor,  and  allow  him  so  to  work  them  as  to  damage  the  surface.  It  is  a 
question  of  contract,  and  of  contract  not  repugnant  to  law :  Harris  v.  Bydding, 
5  M.  &  W.  60  ;  Smart  v.  Morton,  5  E.  &  B.  30 ;  Hext  v.  GUI,  L.  B.  7  Ch.  699 ; 
Duhe  of  Bucdeugh  v.  Wakefield,  4  H.  L.  C.  377  ;  Aspden  v.  Sedden,  L.  R.  10  Ch. 
394. 

As  to  right  of  support  between  adjoining  houses,  see  Bichards  v.  Base,  9  Ex. 
218. 

As  to  party  walls,  see  Matts  v.  Hawkins,  5  Taunt.  20 ;  Cuhitt  v.  Palmer, 
8  B.  &  C.  257  ;  Steadman  v.  Smith,  8  E.  &  B.  1 ;  Kerr,  376.  See  also  Metro- 
politiin  Buildings  Act,  18  &  19  Vict.  c.  122. 

For  cases  where  railway  companies  have  power  to  stop  workings  when  within  a 
certain  distance  of  the  surface,  and  to  purchase  the  rights  of  the  owner  of  the 
minerals,  but  have  declined  to  do  so,  see  Dudley  Canal  Co.  v.  Qrazehrook,  1 
B.  &  A.  59  ;  Stmtrbridge  Canal  Co.  v.  JEarl  of  Dudley,  3  E.  &  E.  409  ;  London 
and  North  Western  By.  Co.  v.  Ackroyd,  38  L.  J.  (Ch.)  588.  See  also  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  ss.  77-79. 


BREACH  OF  AGREEMENT  OR  COVENANT. 
Negative  Covenant — Professional  Services  at  Opera. 

Let  an  injunction  be  awarded  to  restrain  tlie  Deft  Johanna  Wagner 
from  singing  or  performing  atthe'Eoyal  Italian  Opera,  Covent  Garden, 
or  at  any  other  theatre,  without  the  sanction  or  permission  in  writing 
of  the  Pit  during  the  existence  of  the  agreement  dated  the  9th  Nov.. 
1851,  in  the  pleadings  mentioned,  and  to  restrain  the  Deft  Frederick 
Gye  in  like  manner  from  accepting  the  professional  services  of  the 
said  Deft  Johanna  Wagner  as  a  singer  and  performer  or  singer* at  the 
said  Eoyal  Italian  Opera,  Covent  Garden,  or  at  any  other  theatre,  and 
from  permitting  her  to  sing  and  perform  or  to  sing  at  the  said  Eoyal 
Italian  Opera,  Covent  Garden,  during  the  existence  of  the  said  agree- 
ment of  the  9th  Nov.,  1851,  with  the  Pit,  without  the  permission  or 
sanction  of  the  said  Pit.     Lumley  v.  Wagner,  1  De  G.  M.  &  G.  604. 

Agreement — Monthly  Magazine — Injunction. 

Let  an  injunction  he  awarded  against  the  Deft  Hichard  Bentley  to 
restrain  the  said  Deft,  his  servants,  agents,  and  workmen,  from  pub- 
lishing, carrying  on,  or  conducting  the  '  Temple  Bar  Magazine,'  in  the 
Pit's  bill  mentioned,  until  the  hearing  of  this  cause  or  further  order. 
But  this  order  is  to  be  without  prejudice  to  the  publication  of  the  said 
mao-azine  until  the  hearing  of  this  cause,  so  as  that  the  name  of  the 
Deft  Eichard  Bentley  do  not  appear  either  on  the  title-page  or  other- 
wi>e  of  the  said  publication,  or  in  any  of  the  advertisements  of  the 
said  publication.     And  this  order  is  to  be  without  prejudice  to  the 
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right,  if  any,  of  the  Pits  to  damages  or  profits  in  respect  of  any  publi- 
cation of  the  said  work.  Ainsworih  v.  Bentley  (V.-C.  W.),  14  W.  E. 
630. 

Agreement — Daily  Newsjiaper — Name  or  Style  of — Injunction. 

Let  an  injunction  be  awarded  against  the  Deft  to  restrain  him  and 
his  agents  from  printing,  publishing,  or  selling  any  newspaper  or 
other  periodical  under  the  name  of  The  Daily  London  Journal,  or 
under  any  other  name  or  style,  of  which  the  words  London  Journal 
should  form  part,  and  from  doing  or  committing  any  act  or  default 
that  might  tend  to  lessen  or  diminish  the  sale  or  circulation  of  the 
Pit's  periodical  called  The  London  Journal,  Ingram  v.  Stiff  (V.-C.  W.), 
June  3,  1859;  affirmed  on  appeal,  but  undertaking  added  as  to 
damages  :  S.  C.  5  Jur.  (N.S.)  947. 

Agreement — Buildings — Commissioners  of  Woods — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  the  Commis- 
sioners of  Woods  and  Forests,  their  agents  and  workmen,  from  con- 
tinuing the  projected  buildings,  or  commencing  any  other  buildings 
whatever,  on  the  garden  or  plot  of  ground  described  in  the  pleadings 
of  this  cause,  or  any  part  thereof ;  and  also  from  permitting  such  part 
of  the  said  buildings  as  have  been  already  erected  on  the  said  garden 
or  plot  of  ground  from  remaining  thereon  until  the  Defts  shall  fully 
answer  the  Pit's  bill  or  further  order.     Bmikin  y.  HusJcisson,  4  Sim.  13. 

Agreement — Mailway  Company — BooTz  Stalls — Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  the  Eastern  Coun- 
ties Eailway  Company  to  restrain  them,  their  directors,  servants,  and 
agents,  from  evicting  the  Pits  from  the  book  stall  at  the  Bishopsgate 
Street  Station,  or  any  other  book  stall  existing  at  the  date  of  the 
agreement  at  any  station  comprised  in  the  agreement.  Let  an  injunc- 
tion be  awarded  against  the  said  Defts  to  restrain  them,  their  direc- 
tors, servants,  and  agents  from  removing  any  advertisement,  &o., 
affixed,  exhibited,  or  published  pursuant  to  the  provisions  of  the 
agreement.     Holmes  v.  Eastern  Counties  By.  Co.,  3  K.  &  J.  675. 

Covenant — Assignment  or  Underlease — Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  Taylor  and  Cannan 
to  restrain  them,  their  solicitors  and  agents,  until  the  hearing  of  this 
cause  or  further  order,  from  selling,  assigning,  or  underletting,  or 
otherwise  disposing  of  or  parting  with  the  possession  of  the  messuage, 
farm  lands,  hereditaments,  and  premises  demised  by  the  indenture  of 
lease  of  the  26th  April,  1856,  in  the  Pit's  bill  mentioned,  or  any  of 
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them,  or  any  part  thereof  respectively,  without  such  consent  as  in  the 
said  indenture  mentioned  first  had  and  obtained.  Bi/ke  v.  Taylor, 
2  Giff.  566. 

Covenant — Business  not  to  he  carried  on — Injunction. 

Let  a  perpetual  injunction  he  awarded  against  the  Deft  T.  H.  E.  to 
restrain  him,  his  partners  and  agents,  from  either  directly  or  indiieotly 
setting  up,  embarking  in,  or  carrying  on  the  business  or  trade  of  a 
wine  or  spirit  merchant  at  the  town  of  Carnarvon,  or  at  any  other 
town  or  place  within  the  three  counties  of  Carnarvon,  Anglesey,  and 
Merioneth.     Turner  v.  Evans,  2  De  G.  M.  &  G.  740.: 

Similar  Order — Trade  Business. 

Let  an  injunction  be  awarded  against  the  Deft  to  restrain  him,  &c., 
until,  &c.,  from  resuming  or  carrying  on  the  business  of  a  stuff  mer- 
chant at  or  in  the  immediate  neighbourhood  of  Bradford,  either  alone 
or  in  partnerehip  with  any  other  person  or  persons  whatsoever,  under 
the  style  or  firm  of  J.  D.  &  Co.,  or  in  any  other  manner  holding  out 
that  he  is  carrj-ing  on  the  business^  of  a  stuff  merchant  in  continua- 
tion of  or  in  succession  to  the  business  carried  on  by  the  late  firm  of 
J.  D.  &  Co.     Ghurton  v.  Douglas,  5  Jur.  (N.S.)  887. 

Similar  Order — Trade  Secret. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  to  restrain 
him,  &c.,  from  carrying  on  any  manufactory  for  the  production  of 
Crockett's  Leather  Cloth  in  the  bill  mentioned,  and  from  being  engaged 
in  any  company  for  the  sale  of  the  said  cloth,  or  any  cloth  or  any  pro- 
duction similar  thereto,  and  from  in  any  manner  holding  himself  out 
as  the  manufacturer  of  such  Crockett's  Leather  Cloth  or  any  production 
similar  thereto.     The  Leather  Cloth  Co.  v.  Lorsont,  L.  E.  9  Eq.  345i 

Agreement — Partnership — Solicitor's  Business — Boolts  and  Documents. 

Let  an  injunction  be  awarded  against  the  Deft  to  restrain  him,  &c., 
until  the  hearing,  &c.,  from  detaining  and  keeping  possession  of  the 
books,  &c.,  removed  by  him  or  by  his  order  from  the  chambers  occu- 
pied by  the  Pits  (and  for  retaining  which  no  written  authority  has 
been  produced  by  the  Deft),  or  any  or  either  of  them  (except  the  five 
boxes  not  claimed  by  the  Pits),  and  from  permitting  the  same,  or  any 
or  either  of  them,  except  the  five  boxes,  to  remain  away  from  the  office 
of  the  Pits,  and  from  parting  with  the  books,  deeds,  documents,  and 
papers  removed  by  the  said  Deft  or  by  his  order  from  the  chambers 
occupied  by  the  Pits,  or  any  or  either,  &c.,  except  the  five  boxes  not 
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claimed  by  the  Pits,  to  any  person  or  persons  other  than  the  Plts.^nd 
from  destroying,  mutilating,  or  ohliterating  the  said  books,  deeds, 
documents,  and  papers,  or  any  or  either  of  them,  except  as  aforesaid, 
or  any  part  or  parts  thereof  respectively,  or  any  entry  or  entries 
therein,  and  from'  making  any  alteration,  interlineation,  or  erasure  in 
the  same,  or  any  or  either  of  them.     Whittaker  v.  Howe,  3  Beav.  388. 

Agreemant — Partnership — Trade  Business — Bills  of  Exchange,  &e. — Books 

and  Papers. 

Let  an  injunction  be  awarded  against  the  Deft  T.  G.  to  restrain 
him,  &c.,  until,  &o.,  from  drawing  any  cheques  or  cheque  on  the 
bankers  of  the  co-partnership  in  the  bill  mentioned  in  the  name  of 
C.  G.  &  Sons,  and  from  drawing,  making,  accepting,  indorsing,  or 
negotiating  any  bill  of  exchange,  promissory  note,  or  other  security 
whatever  in  the  name  of  the  co  partnership  firm  C.  G.  &  Sons,  and 
fiom  receiving  any  of  the  debts  or  other  moneys  due  to  the  said  part- 
nership, or  any  cheque,  note,  bill,  or  security  belonging  thereto ;  and 
from  hindering  or  preventing  the  Pits,  or  either  of  them,  from  having 
access  to  the  books  of  the  said  partnership  and  liberty  to  inspect  or 
transcribe  the  same,  or  any  of  them,  when  they,  or  either  of  them, 
bhall  think  proper  ;  and  from  placing  and  depositing  or  keeping  the 
said  partnership  books,  or  any  of  them,  or  permitting  them,  or  any  of 
them,  to  be  placed,  deposited,  or  kept  at  any  other  place  than  the 
place  of  busineiss  of  the  said  partnei'ship  without  the  consent  of  the 
Pits.     Greatrex  v.  Greatrex,  11  Jur.  1052. 

Breach  of  Agreement  or  Covenant. 

Unless  the  whole  agreement  can  be  specifically  enforced,  the  Court  will,  as  a 
general  rule,  decline  to  interfere  by  injunction  :  Stacker  v.  Wedderhum,  3  K.  &  J. 
393 ;  Gervais  v.  Edwa/rds,  2  D.  &  War.  80 ;  South  Wales  By.  Go.  v.  Wythes, 
5  De  G.  M.  &  G.  880. 

The  Court  will  not  interfere  partially,  except  in  cases  in  which  the  parts  of  the 
agreement  which  cannot  be  specifically  enforced  are  independent  of  those  which 
may  he  specifically  enforced:  Kerr,  492  ;  Croome  v.  Lediard,  2  M.  &  K.  251 ; 
Gibson  v.  Goldsmid,  5  De  G.  M.  &  G.  757  ;  Kernot  v.  Potter,  3  De  G.  F.  &  J. 
447. 

The  interference  of  the  Court  by  way  of  interlocutory  injunction  against  breach 
of  covenant  or  agreement  being  in  aid  of  the  legal  right,  the  party  api)lyiiig  for 
an  injunction  must  shew  a  good  prima  facie  legal  title :  Capes  v.  Button,  2  Euss. 
357 ;   Sainter  v.  Ferguson,  1  M.  &  G.  289,  cited  in  Kerr,  493. 

If  the  covenant  or  agreement  is  of  such  a  character  that  the  Court  cannot 
enforce  its  specific  performance,  or  if  an  adequate  remedy  can  be  given  at  law,  the 
Court  will  not  interfere  by  iujuuctiou:  Furness  Hy.  Co.  v.  Smith,  1  De  G.  &  S. 
299. 

The  party  seeking  the  injunction  must  shew  that  he  has  carrii.d  out,  as  fur  as 
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possible,  his  own  part  of  the  agreement :    Stacker  v.   Wedderhurn,  3  K.  &  J 
405. 

But  where  the  remedy  at  law  would  be  inadequate,  the  Court  has  granted  the 
relief,  although  not  entirely  satisfied  with  the  conduct  of  the  pit :  Holmes  v. 
Eastern  Counties  By.  Co.,  3  K.  &  J.  675  ;  Order,  p.  362. 

In  cases  where  a  covenant  is  affirmative,  the  remedy  in  equity  is  by  way  of 
specific  performance.  If  it  is  a  negative  one,  the  remedy  is  by  way  of  injunction  ■ 
Kerr,  503,  521. 

The  Court  will  not  enforce  by  injunction  a  covenant  which  is  vague,  indefinite 
or  uncertain  in  its  terms  :  Eimherley  v.  Jennings,  6  Sim.  340 ;  Mann  v.  Stephens, 
15  Sim.  379  ;  or  which  is  harsh  and  oppressive :  Kirriberley  v.  Jennings,  supra ; 
Talbot  v.  Ford,  13  Sim.  173. 

'  Where  an  agreement  contains  both  affirmative  and  negative  stipulations  form- 
ing but  one  conti-act,  the  Court  will  interfere  by  injunction  to  prevent  the 
violation  of  the  negative  stipulation,  although  not  able  to  enforce  the  specific 
performance  of  the  entire  contract :  Lumley  v.  Wagner,  1  De  G.  M.  &  G.  604, 
per  Lord  St.  Leonards ;  Order  p.  361.  See  also  Montague  v.  Mockton,  L.  R.  16  Eq 
189. 

Where  the  importation  of  a  negative  quality  into  an  affirmative  agreement  is  not 
against  the  meaning  of  the  agreement,  a  Court  of  Equity  will  import  the  negative 
quality,  and  restrain  an  act  inconsistent  with  the  agreement :  Kerr,  521 ;  Web- 
ster V.  Dillon,  3  .lur.  (N.S.)  432  ;  Tipping  v.  Eckersley,  2  K.  &  J.  270. 

In  exercising  the  jurisdiction  by  way  of  mandatory  injunction  against  acts  in 
violation  of  conti-act,  covenant,  or  agreement,  the  Court  looks  to  the  express 
stipulation  of  the  agreement,  and  is  not,  as  in  cases  of  trespass  or  nuisance, 
influenced  by  considerations  as  to  the  nature  or  extent  of  the  damage,  or  the 
comparative  convenience  or  inconvenience  of  granting  an  injunction :  Kerr,  533  ; 
Lane.  v.  Newdigate,  10  Ves.  192  ;  Newman  v.  Brandling,  3  Sw.  99 ;  Rankin  v. 
Huskisson,  4  Sim.  13  ;   Whittaker  v.  Howe,  3  Beav.  383  ;  Order,  p.  364. 

For  cases  where  injunctions  have  been  granted  under  covenants  in  restraint  of 
trade :  see  Avery  v.  Langford,  Kay,  663  ;  Turner  v.  Evans,  2  De  G.  M.  &  G. 
740 ;  Order,  p.  363  ;  Whittuker  v.  Howe,  3  Beav.  383 ;  Solfe  v.  Solfe,  15  Sim.  88  ; 
Williams  v.  Williams,  2  Sw.  253 ;  Churton  v.  Douglas,  5  Jur.  (N.S.)  887 ; 
Order,  p.  363 ;  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345 ;  Order  p.  363. 

A  restraint  on  trade  is  not  good  unless  it  is  reasonable :    Mitchell  y.  Reynolds, 

1  P.  Wms.  181. 

In  respect  of  time  the  restriction  may  be  unlimited.  But  in  respect  of  space 
the  restraint  must  be  confined  within  reasonable  limits :  Kerr,  509,  510,  and  cases 
there  cited. 

And  the  reasonableness  or  unreasonableness  of  the  restriction  in  respect  of 
space  depends  in  great  measure  on  the  nature  of  the  business,  and  the  mode  in 
■which  it  is  carried  on  :  Ibid. 

A  covenant  not  to  use  a  house  as  a  "  public-house,  for  sale  of  beer,  wine, 
malt  liquor,  or  spirits,"  is  not  broken  by  taking  out  an  ordinary  excise  licence 
for  the  sale  of  beer  not  to  be  drunk  on  the  premises :   Pease  v.  Coats,  L.  R. 

2  Eq.  688. 

A  covenant  not  to  use  a  house  as  "  a  beerhouse  "  is  not  broken  by  the  sale, 
under  a  licence,  of  beer  by  retail  to  be  consumed  off  the  premises :  London  and 
North  Western  Ry.  v.  Oarnett,  L.  R.  9  Eq.  26. 

An  agreement  in  restraint  of  trade  is  divisible.  Where  an  agreement  of  the 
sort  contains  a  stipulation  which  is  capable  of  being  construed  divisibly,  and  one 
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part  is  void  as  mireasonaWe  and  the  other  is  rot,  the  latter  will  be  upheld,  and 
the  contract  will  not  be  held  void  altogether:  Kerr,  513;  Mallam  v.  May,  11 
M.  &  W.  664 ;  Price  v.  Oreen,  13  M.  &  W.  696  ;  16  M.  &  W.  346. 

A  vendor  who  has  taken  from  each  of  several  purchasers  of  plots  of  land, 
formerly  the  same  estate,  a  covenant  to  build  only  in  a  specified  manner,  and  has 
permitted  breaches  of  the  covenant  to  be  committed  by  some  of  the  purchasers, 
cannot  obtain  an  injunction  compelling  the  observance  of  the  covenant  by 
another  purchaser :  Peek  v.  Matthews,  L.  1{.  3  Bq.  515. 

The  Court  will  restrain  by  injunction  partners  of  a  firm  doing  acts  contrary  to 
the  partnership  articles  or  agreement,  or  from  interfering  in  the  proper  discharge 
of  the  duties  of  a  co-partner :  Fairthorne  v.  Weston,  3  Hare,  387  ;  Morris  v. 
Colman,  18  Ves.  437;  Charlton  v.  Pmdter,  19  Yes.  147,  n. ;  Bichardeoii  v. 
Mastiiigs,  7  Beav.  301 ;  Miles  v.  Thomas,  9  Sim.  606 ;  England  v.  Curling, 
8  Beav.  129  ;  Ball  v.  Hall,  12  Beav.  414 ;  Shrewsbury  and  Chester  By.  Co.  v. 
Shrewsbury  and  Birmingham  By.  Co.,  1  Sim.  (N.S.)  423  ;  Glassington  v. 
Thwaites,  1  Sim.  &  Stu.  124. 

And  in  suits  for  dissolution  of  a  partnership,  partners  have  been  restrained 
from  interfering  with  the  partnership  business,  from  parting  with  the  books  of  a 
])artnership,  and  from  drawing  cheques  and  negotiating  the  bills  of  the  jmrtner- 
ship :  Smith  v.  Jeyts,  4  Beav.  503  ;  Whittaker  v.  Howe,  3  Beav.  388 ;  Order, 
p.  364;  Ore/Urex  v.  Oreatrex,  11  Jur.  1052:  Order,  p.  364. 

COPYRIGHT. 
LiTERAEY  Copyright. 
Directories. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  to  restrain 
him,  his  workmen,  servants,  and  agents,  from  puHishing,  printing, 
selling,  delivering,  or  otherwise  disposing  of,  or  causing  or  know- 
ingly permitting  to  be  published,  printed,  sold,  delivered,  or  otherwise 
disposed  of,  any  copies  or  copy  of  his  book,  called  '  The  Imperial 
Directory  of  London,  1866,'  in  the  Pit's  bill  mentioned,  containing 
the  divisions  headed  Streets,  Official,  Parliamentary,  Court,  Civic, 
Parochial  and  Clerical,  Customs,  Banking  and  Insurance,  Legal, 
Postal,  Public  Institutions,  Conveyance,  and  Miscellaneous,  or  any  or 
either  of  them,  or  any  part  thereof  respectively.  Deft  to  pay  Pit's 
costs  of  suit,  to  be  taxed,  &c.  Kelly  v.  Morris  (V.-C.  W),  L.  E.  1  Eq. 
697.     •• 

Directory — Paid-far  Insertions — Advertisements. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
them,  their  respective  workmen,  servants,  and  agents,  from  printing, 
publishing,  selling,  delivering,  or  otherwise  disposing  of  the  book 
called,  '  The  Merchants'  and  Manufacturers'  Pocket  Directory  of 
London,  1868,'  already  printed  and  published  by  the  Defts,  as  in  the 
Pit's  bill  mentioned,  or  any  copy  or  copies  of  any  pirated  poition 
thereof,  and  from  copying  or  pirating  any  portion  of  the  Pit's  book 
called  '  The  Business  Directory  of  London,'  in  the  bill  mentioned,  or 
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any  part  thereof,  and  from  selling,  or  otherwise  disposing  of  any 
book  containing  such  pirated  matter  as  aforesaid.  But  this  injunction 
is  not  to  extend  to  any  advertisements  which  appeared  at  the  end  of 
the  Deft's  said  book,  or  on  any  separate  pages  thereof,  as  distinct 
from  the  list  of  names  in  the  body  of  the  said  book,  Defts  to  pay 
costs  of  suit,  to  be  taxed,  &c.     Morris  v.  Ashlee,  L.  E.  7  Eq.  34. 

Topographical  Dictionary. 

Let  the  Deft,  his  agents,  servants,  and  workmen  be  restrained,  &c., 
from  further  printing,  publishing,  selling,  or  otherwise  disposing  of 
any  copy  or  copies  of  a  book  called  'A  New  and  Comprehensive 
Gazetteer,'  containing  any  articles  or  article,  passages  or  passage  copied, 
taken,  or  colourably  altered  from  a  book  called  '  The  Topographical 
Dictionary  of  England,'  published  by  the  Pits.  Lewis  v.  Fullarton, 
2  Beav,  6,  14. 

Portion  of  Work  protected. 

The  Pit  by  his  counsel  undertaking  as  to  damages,  &c.,  Let  the 
Defts,  their  servants  and  agents,  be  restrained  until  the  hearino-  of 
this  cause  or  farther  order  from  printing,  publishing,  selling,  deliver- 
ing, or  otherwise  disposing  of,  any  of  the  copies  of  the  book  or  work 
called  '  The  Guardian  Angel '  in  the  Pit's  bill  mentioned,  printed  or 
caused  to  be  printed  by  the  Defts,  as  in  the  bill  mentioned,  or  any 
other  copy  or  copies  of  the  said  book  or  work  containing  the  six  last 
chapters  of  the  said  book  or  work  printed  and  published  by  the  Pit 
as  in  the  bill  mentioned,  or  any  parts  of  such  six  last  chapters.  Low 
V.  Ward,  L.  E.  6  Eq.  415. 

Hand-hook — Injunction. 

Let  the  Defts  S.  &  Co.  and  T.  &  Co.,  their  sei-vants,  workmen,  and 
agents,  be  restrained  until,  &c.,  from  printing,  publishing,  selling,  or 
otherwise  disposing  of  '  The  Invalids'  aad  Visitors'  Hand-book  '  in 
the  Pit's  bill  mentioned,  or  any  copy  thereof,  or  any  part  of  the 
work  '  Spas  of  England '  published  by  the  Pit,  or  any  work  written 
or  composed  by  the  Deft  Dr.  G.  of  a  similar  nature  or  description  to 
the  work  so  published  by  the  Pit,  or  to  any  part  thereof. 

Let  the  Deft  Dr.  G.,  his  servants,  workmen,  and  agents,  be  re- 
strained until,  &c.,  from  assigning  or  otherwise  disposing  of  to  the 
Defts,  or  any  of  them,  or  any  other  person,  &c.,  the  copyright  of  the 
same  work,  or  of  any  part  thereof,  and  from  being  concerned  in  any 
work  of  a  similar  description  to,  or  which  might  interfere  with  the 
value  of  the  copyright  of,  the  work  so  published  by  the  Pit.  Colhurn 
V.  Simms,  2  Hare,  543. 
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Ulustrdted  Book — Engrmingg- — Injunction. 

Let  the  Defts,  their  servants,  agents,  and  workmen,  be  restrained 
until,  &c.,  from  printing,  or  puhlishing,  or  selling,  or  exposing  for  sale 
or  hire,  or  otherwise  disposing  of  any  further  or  other  copies  or  copy 
of  a  hook  called  '  The  Comical  History  and  Tragical  End  of  Eej'nard 
the  Fox,'  or  any  other  book,  work,  publication,  or  thing  containing 
any  passage,  article,  print,  woodcut,  engraving,  matter,  or  thing  con- 
tained in  the  book  of  the  Pits  intituled,  &c.  Bogue  v.  Houhton,  5  De 
G.  &Sm.  267;  16  Jnr.  372. 

Essay — Selections  from  Poem — Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  to  restrain  them, 
their  servants  and  agents,  until,  &c.,  from  sellinf;  or  exposing  for  sale 
any  further  copies  of  the  work  or  volume  called  •  Book  of  the  Poets — 
The  Modern  Poets  of  the  Nineteenth  Century,'  in  the  Pit's  bill  men- 
tioned, or  such  part  or  parts  thereof  as  consists  or  consist  of  the  Pit's 
original  compositions  comprised  between  pages  233  and  251,  both 
inclusive,  of  the  said  volume,  and  from  printing  or  publishing  the 
same,  or  any  other  of  the  Pit's  compositions,  in  any  other  volume  or 
work,  or  otherwise,  without  the  Pit's  leave  first  obtained  thereto.  Pit 
to  bring  stich  action  as  he  may  be  advised. — Costs  of  motion  reserved. 
Campbell  v.  Scott,  1 1  Sim.  31 ;  see  al.>^o  Tinsley  v.  Lacy,  1  H.  &  M.  747 ; 
11  W.  R.  876  ;  Order,  p.  374. 

Essay — Injunction —  Damages. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  T.  N.  to 
restrain  the  said  Deft,  his  servants  and  agents,  from  selling  or  dispos- 
ing of,  or  causing  to  be  published,  sold,  or  disposed  of  any  copies  or 
copy  of  the  Deft's  book  intituled,  '  The  Pedigree  of  the  English 
People,'  in  its  present  state,  or  of  any  book  containing  the  7th  section 
of  chap.  1  of  part  3,  or  sect.  1  of  chap.  5,  part  3,  of  the  Deft's  said 
book.  Let  the  Deft  deliver  up  to  the  Pit  the  above-mentioned  portions 
of  the  said  book  to  be  cancelled. 

Let  the  Deft  T.  N.  within  twenty-one  days  after  service  of  this 
order  pay  to  the  Pit  L.  P.  the  sum  of  £70,  as  the  ascertained  amount 
of  damages  sustained  by  the  Pit,  by  sale  of  the  number  of  copies  of 
the  Deft's  book.  Deft  to  pay  costs  of  suit.  Pike  v.  Nicholas  ( V.-C.  J.), 
April  24,  1869  ;  reversed  L.  E.  5  Ch.  261. 

Map — Injunction — Inquiry  as  to  Damages. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
thera,  their  seivants,  agents,  and  workmen,  from  printing,  publishino-, 
selling,  or  othei-wise  disposing  of,  and  from  offering  or  exposing  for 
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sale  the  '  Bird's-eye  View  or  Plan  of  Paris  and  its  Fortifications^  in 
the  Pit's  bill  mentioned  to  have  been  published  by  the  Defts. 

Let  the  Defts  deliver  up  to  the  Pits  all  unsold  copies  of  the  said 
view  or  plan  now  in  their  possession  or  power.  Let  an  inquiry  be 
made  what  sum  of  money  is  proper  to  be  awarded  to  be  paid  by  the 
Defts  to  the  Pits  in  respect  of  any  damage  which  has  been  sustained 
by  the  Pits  by  reason  or  on  account  of  the  publication  or  t^ale  of  the 
said  view  or  plan  by  the  Dt- fts.  Defts  to  pay  to  Pits  the  sum  certified 
within  one  month  after  date  of  chief  clerk's  certificate.  Defts  to  pay 
costs  of  suit. — Liberty  to  apply.  Stannard  v.  Harrison  (V.-G.  B.), 
Nov.  19,  1870. 

Hlustrated  Catalogue  of  Designs — Injunction. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Deft,  his 
servants,  agents,  and  printers,  from  publishing,  printing,  selling, 
delivering  or  otherwise  disposing  of  the  sheet  of  monumental  designs 
in  the  bill  mentioned,  or  any  other  sheet  in  the  compilation  of  which 
the  Pit's  book  of  monumental  designs  has  been  used,  and  from  copying 
or  pirating  any  parts  of  the  said  book. 

Let  the  Deft  on  or  before  the  2nd  of  April,  1875,  deliver  to  the  Pit 
upon  oath  (if  required)  any  such  sheets  in  the  power  or  custody  of  the 
Deft  for  the  purpose  of  being  destroyed. — Deft  to  pay  costs  of  suit. 
Chrace  v.  Newman,  L.  E.  19  Eq.  623. 

Literary  Copyright — ^Dubation  of — Meaning. 

"  The  copyright  in  every  book  which  shall  after  the  passing  of  this  Act  be 
published  in  the  lifetime  of  its  author  shall  endure  for  the  natural  life  of  such 
author,  and  for  the  further  term  of  seven  years,  commencing  at  the  time  of  his 
death,  and  shall  be  the  property  of  such  author  and  his  assigns :  Provided  always, 
that  if  the  said  turm  of  seven  years  shall  expire  before  the  end  of  forty-two  years 
from  the  first  publication  of  such  book,  the  copyright  shall  in  that  case  endure 
for  such  period  of  forty-two  years;  and  that  the  copyright  in  every  book  which 
shall  be  published  after  the  death  of  its  author  shall  endure  for  the  term  of  forty- 
two  years  from  the  first  publication  thereof,  and  shall  be  the  property  of  the 
proprietor  of  the  author's  manuscript  Irom  which  such  book  shall  be  first  pub- 
lished, and  his  assigns  " :  5  &  6  Vict.  o.  45,  s.  3. 

The  term  "  copyright "  shall  mean  the  sole  and  exclusive  liberty  of  printing  or 

othervpise  multiplying  copies  of  any  subject  to  which  the  said  word  is  in  the 

Act  applied  :  5  &  6  Vict.  c.  45,  s.  2. 
The  term  "  book "  means  and  includes  every  volume,  part,  or  division  of  a 

volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music,  map,  chart,  or  plan 

separately  published  :  5  &  6  Vict.  c.  45,  s.  2. 
The  word  "  assigns  "  means  and  includes  every  person  in  whom  the  interest  of 

an  author  in  copyright  shall  be  vested,  whether  derived  from  such  author 

before  or  after  the  publication  of  any  book,  and  whether  acquired  by  sale, 

gift,  bequest,  or  by  operation  of  law  or  otherwise  :  5  &  6  Vict.  c.  45,  s.  2. 
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To  come  within  the  protection  of  the  copyright  statutes,  a  work  need  not  con- 
sist of  new  or  original  matter.  Compilations  of  old  materials,  or  of  materials 
which  are  common  to  all  men,  may  be  the  subject  of  copyright :  Kerr,  450. 

Copyright  is  personal  property :  5  &  6  Vict.  c.  45,  s.  25. 

And  an  agreement  by  publishers  with  an  author  to  print,  reprint,  and  publish 
a  work  by  him  at  their  own  risk,  on  the  terms  that  the  profits  should  be  equally 
divided,  and  the  author  make  the  necessary  alterations,  &o.,  in  another  edition,  is 
an  agreement  of  a  personal  nature,  not  assignable  without  the  author's  consent : 
Stevens  v.  Benning,  6  De  Gr.  M.  &  G.  223 ;  see  also  Eeade  v.  Bentley,  3  K.  &  J. 
271 ;  4  K.  ifc  J.  656. 

Subjects  of  Literary  Coptright. 

Copyright  hefore  publication  depends  entirely  upon  Common  Law  ;  the  privilege 
is  simply  a  right  of  user  incidental  to  the  property  exclusively  vested  in  the 
absolute  and  lawful  possessor  of  the  material  product.  And  the  .right  exists  in 
every  unpublished  innocent  production  of  Art,  Literature,  or  Science :  Phillips  on 
Copyright,  p.  2.  See  Webb  v.  Rom,  cited  4  Burr  2330 ;  Forrester  v.  Waller, 
Ibid. ;  Macklin  v.  Richardson,  Amb.  694  ;  Morris  v.  Kelly,  1  Jac.  &  W.  481 ; 
Turner  v.  Robinson,  10  Jr.  Ch.  E.  510;  Prince  Albert  v.  Strange,  2  De  G.  & 
Sm.  652 ;  1  M.  &  G.  25. 

As  to  copyright  before  publication  in  letters :  see  Pope  v.  Curl,  4  Burr  2330 ; 
2  Atk.  342 ;  Thompson  v.  Stanhope,  Amb.  737 ;  Perceval  v.  Phipps,  2  V.  &  B. 
19 ;  Gee  v.  Pritcha/rd,  2  Sw.  402. 

There  may  be  copyright  in  encyclopedias,  reviews,  magazines,  and  other 
periodicals :  5  &  6  Vict.  c.  45,  s.  18 ;  in  histories,  Duke  of  Qvxenslmry  v.  Sheb- 
heare,  2  Eden,  329  ;  in  road  or  guide  books,  Oary  v.  Longman,  1  East,  358  ;  Gary 
V.  Faden,  5  Ves.  23  ;  Longman  v.  Winchester,  16  Ves.  269,  271 ;  in  directories, 
Kelly  V.  Mmris,  L.  E.  1  Eq.  697 ;  Order,  p.  366  ;  KeUy  v.  Eooper,  1  Y.  &  0.  (Oh.) 
197 ;  4  Jur.  21 ;  Levns  v.  Fullerton,  2  Beav.  6  ;  Order,  p.  367  ;  in  lectures,  5  &  6 
Will.  4,  c.  65  ;  in  books  of  statistics,  Scott  v.  Stanford,  16  L.  T.  (N.S.)  51 ;  Cornish 
V.  Upton,  4  L.  T.  (N.S.)  862 ;  in  manuscript  treatises  and  letters  having  the 
character  of  literary  compositions,  Webb  v.  Rose,  2  Bro.  P.  C.  138 ;  Pope  v.  Curl, 
2  Atk.  341 ;  Thompson  v.  Stanhope,  Amb.  737  ;  Perceval  v.  Phipps,  2  V.  &  B.  19 ; 
Gee  V.  Pritchard,  2  Sw.  418 ;  see  also  as  to  letters,  Sopkinson  v.  Lord  Rurghley, 
L.  E.  2  Ch.  447  ;  in  descriptive  catalogues  of  curiosities  or  works  of  art  or  of  designs, 
Eogg  V.  Kirby,  8  Ves.  215,  221 ;  Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  652 ; 
1  Mac.  &  G.  25 ;  Order,  p.  378 ;  Batten  v.  Arthur,  1  H.  &  M.  603 ;  32  L.  J.  (Ch.) 
771 ;  Grace  v.  Neumian,  L.  E.  19  Eq.  627 ;  but  not  in  mere  catalogues  of  articles 
for  sale,  Cobbett  v.  Woodward,  L.  E.  14  Eq.  407 ;  in  court  calendars,  Longman 
V.  Winchester,  16  Ves.  269 ;  in  books  of  elementary  lessons  in  science,  Jarrold 
V.  Boulstone,  3  K.  &  J.  708 ;  in  additions,  corrections,  or  original  notes  to  an  old 
work,  Tonson  v.  Walker,  3  Sw.  672  ;  Gary  v.  Longman,  1  East,  358 ;  Mason  v. 
Murray,  Ibid. ;  Gary  v.  Faden,  5  Ves.  23,  25 ;  in  abridgments,  BeU  v.  Walker, 
1  Bro.  C.  C.  451 ;  Giles  v.  Wilcox,  2  Atk.  143 ;  in  law  reports,  Sweet  r.  Shavi, 
1  Jur.  917  ;  Sweet  v.  Maugham,  11  Sim.  51 ;  see  also  Saunders  v.  Smith,  3  My. 
&  C.  711,  729  ;  in  head-notes  or  the  side  or  marginal  notes  of  law  reports.  Sweet 
V.  Benniiig,  1  Jur.  (N.S.)  543  :  in  translations,  Wyatt  v.  Barnard,  3  V.  & 
B.  77. 

Extracts  and  quotations  from  books  in  which  copyright  exists,  although  per- 
mitted to  a  limited  extent,  may  not  be  made  either  in  quantity  or  quality  so  as 
sensibly  IJo  affect  the  value  of  the  original  work :  Bramhall  v.  Melcombe,  3  M.  & 
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C.  738 ;  Oumphell  v.  Scott,  11  Sim.  31 ;  Murray  v.  Bogue,  1  Drew.  369  ;  Bdl  v. 
Whitehead,  8  L.  J.  (Ch.)  N.S.  141 ;  Tind^  v.  Lacey,  1  H.  &  M.  747 ;  Sweet  v. 
Benning,  16  C.  B.  459  ;  see  also  Folsom  v.  Marsh,  2  Story,  116. 

And  the  Crown  has,  by  virtue  of  its  prerogative,  the  e.xclusive  right  to  the 
publication  of  Acts  of  Parliament,  proclamations.  Orders  of  Council,  liturgies,  books 
of  divine  service,  the  translatiou  of  the  Bible,  &c. :  Kerr,  461,  citing  Basket  v. 
University  of  Oambridye,  1  W.  Bl.  105  ;  Basket  v.  Cunningham,  2  Eden,  137  ; 
Manners  v.  Bligh,  3  Bli.  (N.S.)  402. 

There  is  no  copyright  in  works  of  libellous,  immoral,  or  irreligijus  character  : 
Walcot  V.  Walker,  7  Ves.  1 ;  Gee  v.  Pritchard,  2  Swan.  413 ;  Southey  v.  Sher- 
wood, 2  Mer.  435  ;  Murray  v.  Beiibow,  1  Jac.  474 ;  Lawrence  v.  Smith,  1  Jac.  471. 

But  the  Court  has  no  jurisdiction  to  restrain  a  publication  merely  because  it 
contains  a  libel :  Gee  v.  Pritchard,  2  Sw.  402,  413 ;  Clark  v.  Freeman,  11  Beav. 
112;  JEmperor  of  Austria  v.  Day,  3  D.  P.  &J.  217;  Fleming  v.  Newton,  1 
H.  L.  C.  363  ;  Prudential  Assurance  Co.  v.  Knott,  L.  R.  10  Ch.  142. 

Eegisteation. 

"A  book  of  registry  wherein  may  be  registered,  as  hereinafter  enacted,  the 
proprietorship  in  the  copyright  of  books  and  assignments  thereof,  and  in  dramatic 
and  musical  pieces,  whether  in  manuscript  or  otherwise,  and  licences  affecting 
such  copyright,  shall  be  kept  at  the  hall  of  the  Stationers'  Company,  by  the 
ofiScer  appointed  by  the  said  company  for  the  purposes  of  this  Act,  and  shall  at 
all  conveuient  times  be  open  to  the  inspection  of  any  person,  &c.,  and  such  officer 
shall  whenever  reasonably  required  give  a  copy,"  Sec.    5  &  6  Vict.  c.  45,  s.  11. 

"  And  such  copies  so  certified  and  impressed  shall  be  received  in  evidence  in  all 
Courts,  and  in  all  summary  proceedings,  and  shall  be  prima  facie  proof  of  the 
proprietorship  or  assignment  of  copyright  or  licence  as  therein  expressed,  but 
subject  to  be  rebutted  by  other  evidence,  and  in  the  case  of  dramatic  or  musical 
pieces  shall  be  prima  facie  proof  of  the  right  of  representation  or  performance 
subject  to  be  rebutted  as  aforesaid  "  :  Ibid. 

"  It  shall  be  lawful  for  the  proprietor  of  copyright  in  any  book  heretofore  pub- 
lished, or  in  any  book  hereafter  to  be  published,  to  make  entry  in  the  registry 
book  of  the  Stationers'  Company  of  the  title  of  such  book,  the  time  of  the  first 
publication  thereof,  the  name  and  place  of  abode  of  the  proprietor  of  the  copyright 
of  the  said  book,  or  of  any  portion  of  such  copyright,  in  the  form  in  that  behalf 
given  in  the  sohedule  to  this  Act  annexed,  upon  payment  of  the  sum  of  five 
shillings  to  the  officer  of  the  said  company"  :  5  &  6  Vict.  c.  45,  s.  13. 

New  matter  contained  in  subsequent  editions  is  not  protected  until  registration : 
Murray  v.  Bogue,  1  Drew.  364. 

A  separate  article  for  a  periodical  is  not  a  book  to  be  registered  under  section  13 : 
Murray  v.  Maxwell,  3  L.  T.  (N.S.)  Ch.  466. 

A  newspaper  requires  no  registration  under  the  5  &  6  Vict.  c.  45.  But  the 
proprietor  can  sue  in  respect  of  a  piracy  :  Cox  v.  Land  and  Water  Joumai,  L.  R. 
9  Eq.  324  ;  18  W.  R.  206. 

Persons  aggrieved  by  any  entry  in  the  book  of  registry,  may  apply  to  a  Court 
of  Law  to  have  the  entry  varied  or  expunged :  5  &  6  Vict.  c.  45,  s.  14.  See 
Stevens  v.  Wildy,  19  L.  J.  Ch.  (N.S)  190;  2  Ell.&Bl.  577  ;  Fx  parte  Davidson, 
18  C.  B.  310 ;  Fx  parte  Boston,  14  C.  B.  631. 

Non-registration  should  be  distinctly  pleaded  in  an  action  for  infringement  of 
copyright :  Chappell  v.  Davidson,  18  C.  B.  194. 
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No  proprietor  of  copyright  in  any  book  wWch  shall  be  part  published  after  the 
passing  of  this  Act  shall  maintain  any  action,  &c.,  in  respect  of  any  infringement 
of  such  copyright  unless  he  shall,  before  commencing  such  action,  &c.,  have 
caused  an  entry  to  be  made,  &c.,  provided  that  the  omission  to  make  such  entry 
shall  not  aifect  the  copyright  in  any  book,  but  only  the  right  to  sue  or  proceed 
in  respect  of  the  infringement  thereof  as  aforesaid :  5  &  6  Vict.  c.  45,  s.  24. 

Assignment  of  Copyeight. 

Every  registered  proprietor  may  assign  his  interest  or  any  portion  of  his  interest 
therein,  by  making  an  entry  in  the  said  book  of  registry  of  such  assigrunent,  and 
of  the  name  and  place  of  abode  of  the  assignee  thereof,  in  the  form  given  in  that 
behalf  in  the  schedule  to  the  Act,  on  payment  of  the  sum  of  five  shillings ;  and 
such  assignment  so  entered  shall  be  effectual  in  law  to  all  intents  and  purposes 
whatsoever,  without  being  subject  to  any  stamp  or  duty,  and  shall  be  of  the  same 
effect  as  if  such  assignment  had  been  made  by  deed  :  5  &  6  Vict.  c.  45,  s.  13. 

If  the  entry  of  proprietorship  is  not  sufficient  there  is  no  valid  assignment  by  a 
subsequent  entiy :  Low  v.  Soutledge,  33  L.  J.  (Ch.)  717. 

An  assignment  of  copyright  under  the  statute  of  Anne,  or  under  the  3  &  4 
Will.  4,  0.  15,  must  have  been  in  writing,  and  attested  by  two  witnesses  to 
entitle  the  assgnor  to  sue :  Jefferys  v.  Booaey,  4  H.  L.  C.  815  ;  Cumberland  v. 
Copeland,  31  L.  J.  (Rx)  19. 

Since  the  repeal  of  the  statute  of  Anne,  the  attestation  to  an  assignment  in 
writing  seems  unnecessary :  Jefferys  v.  £oosey,  4  H.  L.  C.  815,  855, 881.  But 
see  8  Jur.  (N.S)  148. 

The  assignor  of  a  copyright  may  after  assignment  continue  to  sell  copies  of  a 
a  work  printed  by  him  before  the  assignment,  and  remaining  in  his  pos-ession : 
Taylor  v.  Pillow,  L.  R.  7  Eq.  418. 

A  licence  to  publish  is  not  an  infringement  of  copyright :  Reade  v.  Bentley, 
4  K.  &  J.  656. 

And  an  agreement  between  publisher  and  an  author  to  print  and  publish  a  work 
at  their  own  risk,  on  the  terms  of  dividing  equally  with  him  half  profits,  and 
stipulating  that  if  another  edition  should  be  required  the  author  should  make  all 
necessary  additions,  is  an  agreement  of  a  personal  nature,  and  not  an  assignment 
of  the  copyright :  Kerr,  449,  citing  Stevens  v.  Benning,  6  De  G.  M.  &  G.  223. 
See  also  Beade  v.  Bentley,  3  K.  &  J.  271 ;  4  K.  &  J.  656. 

A  foreign  author  resident  abroad,  although  his  title  be  good  by  the  law  of  the 
country  in  which  he  resides,  cannot  by  mere  assignment  give  the  assignee  a  title 
by  which  he  can  sue  in  this  country :  Jefferys  v.  Boosey,  4  H.  L.  G.  815. 

Limitation  op  Actions,  &c. 

All  actions,  suits,  &c.,  for  any  offence  committed  against  the  Copyright 
Act  must  be  commenced  within  twelve  calendar  months  next  after  the  offence 
committed  :  5  &  6  Vict  c.  45,  s.  26. 

But  this  section  does  not  apply  to  prevent  a  suit  for  an  injunction  to  restrain  a 
piracy  of  copyright  by  sale  of  a  book  published  more  than  twelve  months  before ; 
bill  filed :  Bogg  v.  Scott,  L.  E.  18  Eq.  444. 

International  Copyright  in  Books. 
Her  Majesty  may,  by  Order  in  Council,  direct  that  as  respects  all  books  to  bo 
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defined  in  sucli  Order,  which  shall  after  a  future  time,  to  be  specified  in  such 
Order,  be  first  published  in  any  foreign  country,  the  authors  shall  have  copyright 
therein  during  such  period  as  shall  be  defined  in  such  Order :  7  &  8  Vict,  o,  12, 
s.  2. 

If  the  Order  in  Council  applies  to  books,  the  copyright  law  as  to  books  first 
published  in  this  country  shall  apply  to  the  books  to  which  the  Order  relates, 
with  certain  exceptions  :  7  &  8  Vict.  c.  12,  s.  3. 

No  author  of  any  book  is  to  be  entitled  to  the  benefit  of  the  Act  or  the  Order  in 
Council  unless  such  book  is  registered  with  the  Company  of  Stationers :  7  &  8 
Vict.  c.  12,  s.  6. 

Copies  of  books  wherein  copyright  is  subsisting,  printed  in  foreign  countries 
other  than  those  wherein  the  book  was  first  published,  are  prohibited  to  be 
imported :  7  &  8  Vict.  c.  12,  s.  10. 

Authors  of  works  first  published  in  foreign  countries  are  not  entitled  to  copy- 
right except  under  the  Act :  7  &  8  Vict.  e.  12,  s.  19. 

Her  Majesty  may,  by  Order  in  Council,  direct  that  the  authors  of  books  pub- 
lished in  foreign  countries  may,  for  a  limited  time,  prevent  unauthorized  trans- 
lations, and  the  law  of  copyright  is  to  extend  to  prevent  such  translations :  15 
16  Vict.  c.  12,  ss.  2,  3. 

See  Order  in  Council,  January  10,  1852  ;  and  15  &  16  Vict.  c.  12. 

For  cases  of  literary  copyright  under  these  Acts,  see  Olhndmf  v.  Black,  4  De  G. 
&  Sm.  209  ;  14  Jur.  1080 ;  Cassell  v.  Stiff,  2  K.  &  J.  279 ;  Jefferys  v.  Boosey, 
4  H  L.  C.  817 ;  1  Jur.  (N.S.)  615. 

All  articles  of  political  discussion  published  in  any  newspaper  or  periodical 
in  a  foreign  country,  may  be  re-published  or  translated  unless  the  author  has 
notified  his  intention  to  reserve  the  right :  15  &  16  Vict.  c.  12,  s.  7. 

No  author  is  entitled  to  the  benefit  of  the  15  &  16  Vict.  c.  12,  or  of  any  Order 
in  Council  issued  in  pursuance  thereof,  in  respect  of  the  translation  of  any  book, 
unless  the  requsitions  of  the  Act  as  to  registration  of  the  original  work  and  of 
the  translation  are  complied  with :  15  &  16  Vict.  c.  12,  s.  8. 

The  translation  sanctioned  by  the  author,  or  a  part  thereof,  must  be  published 
either  in  the  country  mentioned  in  the  Order  in  Council  by  virtue  of  which  it  is  to 
be  protected,  or  in  the  British  dominions,  not  later  than  one  year  after  the  regis-' 
tration  and  deposit  in  the  United  Kingdom  of  the  original  work,  and  the  whole 
of  such  translation  must  be  published  within  three  years  of  such  registratioli  and 
deposit :  15  &  16  Vict.  c.  12,  s.  8,  sub-s.  3.  See  Wood  v.  Chart,  L.  E.  10  Eq. 
193  ;  post,  p.  375 ; 

All  pirated  copies  of  any  work  of  literature  or  art  are  prohibited  to  be  im- 
ported :  15  &  16  Vict.  c.  12,  s.  9. 

The  provisions  of  the  Act  are  to  apply  to  translations  of  books  published  in 
France :  15  &  16  Vict.  c.  12,  s  11. 


Dramatic  and  Musical  Copyright. 

Opera  Magazine — Pianoforte  Music. 

Let  an  injunction  be  awarded  against  the  Deft  to  restrain  him,  his 
seiT-ants,  agents,  and  woikmen  until,  &c.,  from  selling  or  otherwise 
disposing  of  the  portion  of  No.  Ill  of  the  '  Pianista,  or  Italian  Opera 
Promenade  Concert  Magazine  of  Pianoforte  and  Vocal  Music,'  contain- 
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ing  three  pianoforte  solos  from  Meudelssohn's  original  composition  of 
music  to  Shakespeare's  'Midsummer  IS'ight's  Dream'  called  respec- 
tively the  '  Scherzo,'  the  '  Nottumo,'  and  the  '  "Wedding  March,'  and 
also  from  reprinting  or  multiplying  any  farther  copies  of  the  said 
No.  Ill  of  the  'Pianista'  which  shall  contain  the  said  pieces  or  any 
of  them,  and  also  from  printing,  publishing,  or  selling  any  portion  of 
the  said  work  or  composition  of  Music  to  Shakespeare's  '  Midsummer 
Night's  Dream'  composed  and  arranged  by  Felix  Mendelssohn 
Bartholdy,  except  the  overture  thereof.  Buxton  v.  James,  5  De  G.  & 
Sm.  80. 

Dramatised  Novel. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  to  restrain 
him  and  his  agents  from  further  printing,  publishing,  selling,  or 
otherwise  disposing  of  any  copies  of  the  drama  called  '  Lady  Audley's 
Secret '  in  the  Pit's  bill  mentioned,  without  first  omitting  therefrom 
all  passages  identical  with,  or  copied  or  taken  or  only  colourably 
differing  from  the  book  called  '  Lady  Audley's  Secret '  in  the  Pit's 
bill  mentioned,  published  by  the  Pit's  firm;  and  also  from  further 
printing,  publishing,  selling,  or  otherwise  disposing  of  any  copies  of 
the  drama  called  '  Aurora  Floyd  '  in  the  Pit's  bill  mentioned,  without 
first  omitting  therefrom  all  passages  identical  with,-  or  copied  or  taken 
or  only  colourably  differing  from  the  book  called  '  Aurora  Floyd,'  pub- 
lished by  the  Pit's  firm.  Deft  to  pay  Pit's  costs  of  suit. — Liberty  to 
apply,  Tinsley  v.  Lacey,  32  L.  J.  (Ch.)  535  ;  11 W.  E.  876 ;  1  H.  &  M. 
747. 

Dramatic  and  Musical  Copyright. 

The  words  "  dramatic  piece  "  mean  and  include  every  tragedy,  comedy,  play, 
opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertainment :  5  &  6  Vict, 
c.  45,  s.  2. 

The  provisions  of  the  3  Will.  4,  apply  to  musical  compositions,  and  the  sole 
liberty  of  representing  or  performing,  or  causing  or  permitting  to  be  represented  or 
performed,  any  dramatic  piece  or  musical  composition  is  to  endure  and  be  the 
property  of  the  author  thereof  and  his  assigns  for  the  term  provided  for  the  dura- 
tion of  copyright  in  books ;  and  the  provisions  enacted  in  respect  of  the  property 
in  such  copyright,  and  of  registering  the  same,  are  to  apply  to  the  Uberty  of 
representing  or  performing  any  dramatic  piece  or  musical  composition,  except 
that  the  first  public  representation  or  performance  of  any  dramatic  piece  or 
musical  composition  is  to  be  deemed  equivalent  to  the  first  publication  of  any 
book :  5  &  6  Vict.  c.  45,  s.  27. 

A  song  which  describes  feelings  in  words  of  passion  is  dramatic  in  its  nature : 
Siissell  v.  Smith,  12  Q.  B.  217. 

And  a  pantomime  is  within  the  statutes :  Lee  v.  Simpson,  3  C.  B.  871 ;  cited 
in  Kerr,  463. 

To  publisli  in  tlie  form  of  quadrilles  and  waltzes  the  airs  of  an  opera  of  which 
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there  exists  an  exclusive  copyright  is  an  act  of  piracy :  D'Almaine  v.  Boosey, 
1  Y.  &  C.  288 ;  see  also  Chapell  v.  Sheard,  1  Jur.  (N.S.)  996. 

The  English  assignee  of  the  copyright  of  a  foreign  musical  composer  is  within 
the  protection  of  the  statutes  relating  to  a  copyright :  D'Almaine  v.  Boosey, 
1  Y.  &  C.  288. 

And  the  man  who  adapts  words  of  his  own  to  an  old  air,  and  adds  thereto  a 
prelude  and  accompaniment  also  his  own,  acquires  a  copyright  in  the  combina- 
tion :  Kerr,  463 ;  Lever  v.  Davidson,  1  C.  B.  (N.S.)  182. 

Novels  may  be  dramatised  and  acted  upon  the  stage:  Eeade  v.  Conquest, 
9  C.  B.  (N.S.)  755  ;  9  W.  E.  434;  7  Jur.  (N.S.)  265. 

But  the  drama  may  not  be  printed :  Tinsley  v.  Lacey,  32  L.  J.  (Ch.)  535  ;  11 
W.  R.  876 ;  1 H.  &  M.  747 ;  Order,  p.  374. 

The  pianoforte  score  of  an  opera  may  be  the  subject  of  copyright :  Wood  v. 
Boosey,  2  Q.  B.  340;  15  W.  R.  309;  15  L.  T.  (N.S.)  530;  3  Q.  B.  223. 

As  regards  registration,  it  is  sufficient  if  the  title,  the  name  and  place  of  abode 
of  the  author  or  composer,  the  name  and  place  of  abode  of  the  proprietor,  and  the 
time  and  place  of  its  first  representation,  be  registered :  5  &  6  Vict.  c.  45,  s.  20. 

In  Wood  V.  Booseyi  supra,  it  was  held  that  the  arranger  of  the  pianoforte  score 
and  not  the  composer  of  the  opera,  must  register. 

The  assignment  of  the  right  to  represent  a  dramatic  piece  or  perform  a  musical 
composition  must  be  in  writing,  but  need  not  be  by  deed  :  Kerr,  463  ;  Shepherd  v. 
Conquest,  17  C.  B.  (N.S.)  427 ;  Marsh  v.  Conquest,  17  C.  B.  (N.S.)  418. 

Intkrnational  Copyeight  in  Dramatic  Pieces. 

'  Her  Majesty  may,  by  an  Order  in  Council,  direct  that  authors  and  composers 
of  dramatic  pieces  and  musical  compositions  first  publicly  represented  and  per- 
formed in  foreign  countries  shall  have  copyright  therein  :  7  &  8  Vict.  c.  12,  s.  5. 

Her  Majesty  maj,  by  an  Order  in  Council,  direct  that  authors  of  dramatic 
pieces  first  publicly  represented  in  any  foreign  country  may,  for  a  limited  time, 
not  extending  beyond  the  expiration  of  five  years  from  the  time  at  which  the 
authorized  translation  of  such  dramatic  piece  is  first  published  or  publicly  repre- 
sented, prevent  the  representation  in  British  dominions  of  unauthorized  transla- 
tions :  15  &  16  Vict.  c.  12,  s.  4. 

The  Act  is  not  to  apply  to  fair  imitations  and  adaptations  to  the  English  stage 
of  any  dramatic  piece  or  musical  composition  published  in  any  foreign  coimtry  : 
15  &  16  Vict.  c.  12,  s.  6. 

No  author  is  to  be  entitled  to  the  benefit  of  the  Act  in  respect  of  the  transla- 
tion of  any  dramatic  piece  without  complying  with  the  requisitions  thereby  made 
as  to  registration  of  the  original  work  and  its  translation :  15  &  16  Vict.  c.  12, 
s.  8. 

In  the  case  of  dramatic  pieces  the  translation  sanctioned  by  the  author  must  be 
published  within  three  calendar  months  of  the  registration  of  the  original  work  : 
15  &  16  Vict.  c.  12,  s.  8,  sub-s.  6. 

A  translation  such  as  is  required  by  the  Act  must  be  a  translation  of  the  whole 
work,  not  merely  what  the  author  should  sanction  as  a  translation :  Wood  v. 
Chart,  L.  R.  10  Eq.  193. 

For  cases  of  musical  composition  under  these  Acts,  see  Buxton  v.  James,  5  De  G. 
&  Sm.  80 ;  16  Juf.  15, 
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Pmnts,  Engravings,  and  Etchings, 

Etchings. 

Let  the  Deft  W.  S.,  his  servants,  agents,  and  workmen,  be  restrained 
until,  &c.,  from  exhibiting  the  gallery  or  collection  of  etchings  in  the 
bill  mentioned,  or  any  of  such  etchings,  or  from  making  or  permitting 
to  be  made  any  engravings  or  cupies  of  the  same  or  any  of  them ;  and 
from  publishing  the  same  or  any  of  them,  or  from  parting  with  or 
disposing  of  the  same  or  any  of  them,  and  from  selling  or  in  any 
manner  publishing  and  from  printing  the  descriptive  catalogue  in  the 
Pit's  bill  mentioned,  or  any  work  being  or  purporting  to  be  a  catalogue 
of  the  etchings  made  by  the  Pit  as  aforesaid.  Prince  Albert  v.  Strange, 
2  De  G.  &  Sm.  652,  656;  1  Mac  &  G.  25 ;  18  Jur.  109. 

Same  Case — Order  on  the  Hearing. 

Declare  that  the  Pit  is  entitled  to  have  delivered  to  him  the  im- 
pressions (by  the  answer  of  the  Deft  J.  admitted  to  be  in  his  posses- 
sion) of  such  of  the  several  etchings  in  the  pleadings  mentioned  as  in 
the  catalogue  and  in  the  pleadings  are  stated  to  have  been  etched  by 
the  Pit,  that  is  to  say  [describing  them  by  reference  to  the  numbers  in 
the  catalogue].  Let  the  Deft  J.  within  four  days  after  service  of  this 
decree  deliver  up  the  above  impressions  above  specified  on  oath,  and 
deposit  them  with  the  clerk  of  records  and  writs.  Let  the  Deft  S. 
within  the  like  period  deliver  to  the  clerk  of  records  and  writs  at  the 
said  office  the  twenty-three  copies  of  the  descriptive  catalogue  men- 
tioned in  the  order  dated,  &c.  [Similar  direction  against  Deft  Judge 
as  regards  six  other  copies.]  Let  the  clerk  of  records  and  writs 
destroy  the  said  copies  of  the  catalogue,  giving  notice  to  the  solicitors 
of  the  several  parties  of  the  time  and  place,  &c.  Let  the  Defts,  their 
servants,  agents,  and  workmen,  be  restrained,  &c.  [injunction  in 
terms  of  interim  order  above]. — Directions  for  payment  of  costs  by 
Deft  J. —  Liberty  to  apply.  Prince  Albert  v.  Strange,  2  De  G.  &  Sm. 
652,  717  ;  1  Mao.  &  G.  25;  13  Jur.  109. 

Copyright  in  Prints,  Engravings,  Etchings. 

"  Every  person  who  shall  invent  and  design,  engrave,  etch,  or  work  in  tnezzo- 
tinto  or  chia/ro-oscuro,  or  from  his  own  works  and  inventions  shall  cause  to  be 
designed  and  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro-oscuro,  any 
historical  or  other  print  or  prints,  shall  have  the  sole  right  and  Uberty  of  printing 
and  reprinting  the  same  for  the  term  of  fourteen  years  (extended  to  twenty-eight 
years  by  7  Geo.  3,  o.  38,  s.  7),  to  commence  from  the  day  of  the  first  publishing 
thereof,  which  shall  be  truly  engraved  with  the  name  of  the  proprietor  on  each 
plate,  and  printed  on  every  such  print  or  prints " :  8  Geo.  2,  c.  13. 

"All  and  every  person  or  peisons  who  shall  invent  or  design,  engrave,  etch,  or 
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work  in  mezzotinto  or  cJiiaro-oscuro,  or  from  his  own  work,  design,  or  invention 
shall  cause  or  procure  to  be  engraved,  etched  or  worked,  any  historical  print  or 
prints,  or  any  print  or  prints  of  any  portrait,  conversation,  landscape,  or  archi- 
tecture, map,  chart  or  plan,  or  any  other  print  or  prints  whatsoever,  shall  have 
the  benefit  of  the  8  Geo.  2,  c  13,  and  of  this  Act " :  7  Geo.  3,  c.  38,  s.  1. 

Her  Majesty  may  by  Order  in  Council  direct  that  as  regards  prints  and  other 
works  of  art,  to  be  defined  in  such  Order,  which  shall  be  first  published  in  any 
foreign  country,  the  author  or  inventor  may  have  copyright  therein,  and  the 
English  Copyright  Law  is  to  apply :  7  &  8  Vict.  c.  12,  ss.  2,  3. 

The  benefit  of  the  Copyright  Act  extends  to  lithographs :  15  &  16  Vict  0.  12 
s.  14. 

Prints  and  ei^ravings  forming  part  of  a  book  are  protected  by  5  &  6  Vict. 
c.  45,  and  need  not  comply  with  the  requisitions  of  the  8  Geo.  2,  c.  13,  and 
7  Geo.  3,  c.  38. 

By  sect.  6  no  inventor,  designer,  or  engraver  of  any  foreign  print  is  to  be 
entitled  to  the  benefit  of  the  Act  or  of  the  Oi-der  in  Council  unless  the  same  shall 
have  been  registered  according  to  the  mode  prescribed  in  the  Act. 

The  provision  contained  in  the  8  Geo.  2,  c.  13,  as  to  the  date  and  name  of  the 
proprietor  being  engraved  on  the  plate,  must  be  strictly  complied  with  :  Thompson 
v.  Symons,  5  T.  R.  41 ;  Macmurdo  v.  Smith,  7  T.  R.  518  ;  Harrison  v.  Sogg, 
2  Ves.  Jun.  323 ;  Newton  v.  Cowie,  4  Bing.  324 ;  S.  C.  12  J.  B.  Moore,  457  ; 
Brooks  V.  Cock,  3  Ad.  &  B.  138  ;  ColnagU  v.  Ward,  12  L.  J.  (N.S.)  (Q.B.)  1. 

But  where  a  book  is  published  containing  letterpress  illustrated  by  wood 
engravings  the  provisions  of  the  Copyright  Act  as  to  hooks  having  been  com- 
plied with,  it  was  held  that  those  provisions  extended  to  the  wood  engravings 
equally  with  the  letterpress :  Bogue  v.  Soulston,  5  De  G.  &  Sm.  267  ;  see  Order, 
p.  368. 

A  copy  is  piratical  within  the  above-mentioned  Acts  if  it  comes  so  near  the  print, 
engraving,  &o.,  as  to  give  every  person  seeing  it  the  idea  created  by  the  original : 
Kerr,  464 ;  West  v.  Francis,  5  B.  &  Aid.  743. 

The  copying  by  photography  of  engravings  patented  by  the  Copyright  Acts  is  a 
copy  within  the  meaning  of  the  17  Geo.  3,  c.  57  :  Gamhart  v.  Ball,  9  Jur.  (N.S.) 
1059 ;  11  W.  H.  699. 

And  all  processes  for  the  indefinite  multiplication  of  copies  are  within  the  Acts 
for  the  protection  of  artists  and  engravers. 

No  copyright  exists  in  any  obscene,  immoral,  or  libellous  engraving :  5  Geo.  4, 
c.  83,  s.  4  ;  1  &  2  Vict.  c.  38,  s.  2 ;  20  &  21  Vict.  c.  83. 

For  the  summary  proceedings  which  may  he  taken  to  recover  penalties  under  the 
Engraving  Acts,  see  25  &  26  Vict.  c.  68. 

CoPYEiGHT  IN  Sculpture,  Casts,  and  Models, 

Every  person  or  persons  who  shall  make  or  cause  to  be  made  any  new  and 
original  sculpture,  or  model,  or  copy,  or  cast  of  the  human  figure  or  human  figures, 
or  of  any  bust  or  busts,  or  of  any  part  or  parts  of  the  human  figure  clothed  in  drapery 
or  otherwise,  or  of  any  animal  or  animals,  or  of  any  part  or  parts  of  any  animal, 
combined  with  the  human  figure  or  otherwise,  or  of  any  subject  being  matter  of 
iuvention  in  sculpture,  or  of  any  alto  or  basso-relievo  representing  any  of  the  matters 
or  thino-s  hereinbefore  mentioned,  or  any  cast  from  nature  of  the  human  figure,  or  of 
any  part  or  parts  of  the  human  figure,  or  of  any  cast  from  nature  of  any  animal  or 
of  any  part  or  parts  of  any  animal,  or  of  any  such  subject  containing  or  represent- 
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ing  any  of  the  matters  and  things  hereinbefore  mentioned,  whether  separate  or 
combined,  shall  have  the  sole  right  and  property  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy,  and  cast,  &c.,  for  the  term  of  fourteen  years 
from  first  putting  forth  or  publishing  the  same :  provided  in  all  and  in  every  case 
the  proprietor  or  proprietors  do  cause  his,  her,  or  their  name  or  names  vrith  the 
date  to  be  put  on  all  and  every  such  new  and  original  sculpture,  model,  copy, 
or  cast,  and  on  every  such  cast  from  nature,  before  the  same  shall  be  put  forth  or 
published :  54. Geo.  3,  o.  56  ;  see  also  38  Geo.  3,  c.  71. 

The  copyright  in  the  subjects  of  the  Act  is  to  extend  for  an  additional  term  of 
fourteen  years  if  the  maker  of  the  original  sculpture,  &c.,be  alive,  except  in  cases 
of  sale,  &c. :  54  Geo.  3,  o.  56,  s.  6. 

Sculptui?e  and  models  may  be  registered  under  the  13  &  14  Vict.  c.  104,  s.  6. 

Assignments  of  the  right  of  property  of  any  new  and  original  sculpture,  or  model, 
or  cast,  or  of  any  cast  from  nature  of  the  proprietor,  must  be  by  deed  attested  by 
two  or  more  witnesses :  54  Geo.  3,  c.  56,  s.  4. 

Copyright  in  Original  Paintings,  Drawings,  and  Photographs. 

"  The  author,  being  a  British  subject  or  resident  within  the  dominions  of  the 
Crown,  of  every  original  painting,  drawing,  and  photograph  which  shall  be  or  shall 
have  been  made,  either  in  the  British  dominions  or  elsewhere,  and  which  shall  not 
have  been  sold  or  disposed  of  before  the  commencement  of  this  Act,  and  his  assigns, 
shall  have  the  sole  and  exclusive  right  of  copying,  engraving,  reproducing,  and 
multiplying  such  painting  or  drawing,  and  the  design  thereof,  or  such  photograph 
and  the  negative  thereof,  by  any  means  and  of  any  size,  for  the  term  of  the 
natural  life  of  such  author  and  seven  years  after  his  death  :  provided'  that  when 
any  painting  or  drawing,  or  the  negative  of  any  photograph,  shall  for  the  first  time 
after  the  passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be  made  or  executed  for 
or  on  behalf  of  any  other  person  for  a  good  or  valuable  consideration,  the  person  so 
selling  or  disposing  of,  or  making  or  executing  the  same,  shall  not  retain  the  copy- 
right thereof  unless  it  be  expressly  reserved  to  him  by  agreement  in  writing,"  &c. : 
25  &  26  Vict.  c.  68,  s.  1. 

All  copyright  under  the  Act  is  to  be  deemed  personal  property  ;  and  assign- 
ments and  licences  are  to  be  in  writing :  25  &  26  Vict.  c.  68,  s.  4. 

And  no  proprietor  of  copyright  is  entitled  to  the  benefit  of  the  Act  until  after 
registration :  Ibid. 

In  any  action  in  any  of  Her  Majesty's  Superior  Courts  of  Record  at  Westminster 
and  in  Dublin  for  the  infringement  of  any  such  copyright  the  Court  may  make  an 
order  for  an  injunction,  inspection,  or  account :  25  &  26  Vict,  c,  68,  s.  9; 

Copyright  in  Designs. 

Woven  Fabrics — Injunction — Drawings  and  Articles  to  he  delivered  up. 

Let  the  injunction  awarded  on  the  —  day  of  —  against  the  Defts, 
restraining  them  and  each  of  them,  their  workmen,  servants,  and 
agents  from  selling  or  disposing  of  any  of  the  articles  of  manufacture 
to  which  the  Pits'  design,  in  the  Pits'  bill  mentioned,  or  a  fraudulent 
imitation  thereof  had  been  applied,  as  in  the  said  bill  mentioned, 
and  from  applying  the  Pits'  said  design  or  any  fraudulent  imitation 
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■thereof,  to  any  woven  fabrics  or  articles  of  manufacture,  be  continued 
■until  over  the  —  day  of  — .  Let  the  Defts  forthwith  deliver  up  to 
the  Pits,  for  the  purpose  of  being  destroyed,  the  drawing  or  draw- 
ings, point  paper,  and  the  several  cards  used  in  applying  the  design 
in  the  Pits'  bill  mentioned ;  and  also  the  articles  manufactured  by 
the  Defts  to  which  the  said  Pits'  design  had  been  applied :  the  same 
to  be  verified  by  affidavit.  Direction  for  taxation  of  costs  and  pay- 
ment by  Defts.  On  payment  of  costs  proceedings  to  be  stayed,  except 
to  enforce  injunction.    MacBae  v.  Holdaworfh,  2  De  G.  &  Sm.  496. 

MaTdilla  Shawls — Injunction, 

Let  the  Defts,  their  agents,  servants,  and  workmen,  be  restrained 
until,  &c.,  from  manufacturing  or  making,  or  causing  or  procuring  to 
be  manufactured  or  made,  or  selling,  or  exposing,  or  offering  for  sale 
or  exporting  or  otherwise  disposing  of  any  of  the  shawls  known  in 
the  trade  as  the  mantilla  shawl,  in  the  Pit's  bill  mentioned,  having 
applied  thereto  the  Pit's  design  registered  the  12th  of  February,  1857, 
and  numbered  in  the  Designs  Office,  London,  No.  — ,  or  a  design  in 
fraudulent  imitation  thereof,  or  any  shawls  or  shawl  of  the  Pit's  said 
registered  design,  or  of  any  design  being  an  imitation  therebf,  or  only 
colourably  differing  therefrom,  and  from  in  any  way  pirating  or 
infringing  the  Pit's  said  design  during  the  continuance  of  the  Pit's 
-copyright  in  the  said  design,  or  of  any  extension  thereof.  Norton  v. 
Nichols,  cited  4  K.  &  J.  475. 

CoPYKiGHT  IN  Designs. 

"  With  regard  to  any  new  and  origiDal  design  (except  for  sculpture  and  other 
things  within  the  provisions  of  the  several  Acts  mentioned  In  the  schedule  to  this 
Act  annexed),  whether  such  design  he  applicable  to  the  ornamenting  of  any 
article  of  manufacture,  or  of  any  substance,  artificial  or  natural,  or  partly  artificial 
and  partly  natural,  and  that  whether  such  design  be  so  applicable  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or 
more  of  such  purposes,  and  by  whatever  means  such  design  may  be  so  applicable, 
whether  by  printing,  or  by  painting,  or  by  embroidery,  or  by  weaving,  or  by 
sewing,  or  by  modelling,  or  by  cutting,  or  by  embossing,  or  by  engraving,  or  by 
staining,  or  by  any  other  means  whatever,  manual,  mechanical,  or  chetnicalj 
separate  or  combined,  the  proprietor  of  every  such  design  not  previously  pub- 
lished either  within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  else- 
where, shall  have  the  sole  right  to  apply  the  same  to  any  articles  of  manufacture, 
or  to  any  such  substances  as  aforesaid,  for  the  respective  terms  in  the  said  Act 
mentioned  " :   5  &  6  Vict.  c.  100. 

Copyright  in  designs  for  ornament  is  regulated  by  the  Act  above  cited,  and  by 
6  &  7  Vict.  c.  65,  13  &  14  Vict.  c.  104,  21  &  22  Vict.  c.  70,  and  24  &  25  Vict. 
c.  73.  See  also  Harrison  v.  Taylor,  4  H.  &  N.  415 ;  Heg.  v.  Firmin,  cited 
3  H.  &  N.  304 ;  Mullmey  v.  Stevens,  10  h.  T.  (N.S.)  190 ;  Lazarus  v.  diaries, 
L.  K.  16  Eq.  117. 
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Copyright  in  designs  for  utility  is  regulated  by  6  &  7  Vict.  c.  65,  and  13  &  14 
Vict.  e.  104. 

The  word  "  design  "  does  not  mean  an  invention,  but  .means  something  in  the 
nature  of  a  drawing,  diagram,  or  picture,  applicable  to  the  ornamentation  of  some 
article  of  manufacture :  Kerr,  467. 

The  design  must  he  registered :  5  &  6  Viet.  c.  100,  s.  2. 

The  transfer  of  copyright  in  the  design  must  be  by  writing,  and  must  be  regis- 
tered :  5  &  6  Vict.  c.  100,  s.  3. 

By  the  6  &  7  Vict.  c.  65,  the  benefit  of  the  5  &  6  Vict.  o.  100,  is  extended  to 
certain  designs  not  comprised  in  the  latter  Act. 

By  the  13  &  14  Vict.  c.  105,  ss.  1,  2,  certain  designs  may  be  registered  pro- 
visionally for  one  year. 

By  the  21  &  22  Vict.  c.  70,  s.  3,  the  term  of  copyright  in  designs  for  ornament 
is  extended. 

By  24  &  25  Vict.  c.  73,  the  provisions  of  the  previous  Acts  as  to  designs  are 
extended  to  designs  done  either  in  or  out  of  the  United  Kingdom,  and  whether 
the  inventor  he  or  be  not  a  subject  of  Her  Majesty. 

For  cases  upon  "  designs  "  under  the  above  Acts,  see  Margetson  v.  Wright,  2 
Be  G.  &  Sm.  420 ;  MacEae  v.  Eoldsworth,  2  De  G.  &  Sm.  496  :  Order,  p.  379  ; 
Nm-tm  V.  Nicholls,  4  K.  &  J.  475 ;  Nortm  v.  Nicholh,  5  Jur.  (N.S.)  1203 ; 
Order,  p.  379 ;  MacEae  v.  Eoldsworth,  18  W.  E.  489, 19  VV.  B.  36. 

The  power  and  duties  of  the  Board  of  Trade  under  the  Copyright  of  Designs 
Acts  are  now  transferred  to  the  Commissioners  of  Patents.  See  Coptright  op 
Designs  Act,  1875. 

PATENTS. 

.Combination  of  Lead  and  Tin — Injunction  after  Trial  hy  Jury — Inquiry  as 

to  DamageSi 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Defts,  their 
servants  and  agents  and  workmen,  from  making  or  manufacturing  or 
selling  any  material  made  or  manufactured  by  them  similar  to,  or  only 
colourably  differing  from,  the  material  or  combination  of  lead  and  tin 
discovered  and  invented  by  the  Pit,  as  in  the  bill  mentioned,  and 
comprised  and  described  in  the  letters  patent  granted  to  tbe  Pit,  as  in 
the  bill  mentioned,  and  the  Pit's  specification  of  his  invention. 

Let  an  inquiry  be  made  whether  the  Defts,  ov  any  of  them,  have  in 
their  possession  or  power  any  and  what  articles  manufactured  in 
violation  of  the  Pit's  patent.  Let  all  articles  which  shall  be  certified 
to  have  been  so  manufactured,  and  to  be  in  the  possession  of  the  Defts, 
or  any  of  them,  be  destroyed  in  the  presence  of  Archibald  Samuel 
Campbell,  the  Pit's  manager,  and  Arthur  Kinder,  the  Defts'  manager, 
and  the  respective  solicitors  of  the  Pit  and  Defts.  Let  the  following 
further  account  and  inquiries  be  made  and  taken.  2.  An  account  of 
the  profits  made  by  the  Defts  by  the  use  and  exercise  of  the  Pit's  paid 
invention  by  the  said  Defts  since  the  4th  July,  1859,  the  date  of  the 
incorporation  of  the  Defts'  cumpany,  3.  An  inquiry  what  sum  of 
money  is  fit  to  be  awarded  to  be  paid  by  the  Defts   to  the  Pit  in 
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respect  of  any  damages  sustained  by  the  Pit  by  the  use  and  exercise 
by  the  Defts  of  the  Pit's  said  invention  since  the  said  4th  July, 
1859.  Let  the  Defts  pay  to  the  Pit  William  Betts  his  costs  of  this 
cause  up  to  this  time,  and  his  costs  of  the  said  trial  (such  costs  to  be 
taxed  by  the  taxing  master). — Adjourn  further  consideration. — Liberty 
to  apply.  Betts  v.  De  Vitre  ( V.-C.  W.),  Jan.  26,  1865  ;  affirmed,  L.  E. 
3  Ch.  429  ;  varied,  L.  E.  5  H.  L.  1,  by  making  Pit  elect  between  account 
of  profits  and  damages. 

Com  Mills — Injunction — Inquiry  as  to  Damages. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Deft  A.  C, 
his  servants,  agents,  and  workmen,  for  the  residue  of  the  term'  as 
mentioned  in  the  letters  patent  of  the  6th.  of  June,  1863,  in  the 
pleadings  mentioned,  from  in  any  manner  using,  exercising,  or  putting 
in  practice,  or  continuing  to  use,  exercise,  or  put  in  practice,  at  his 
mills  at  Winchester  or  elsewhere,  the  Pit's  invention  and  improve- 
ments for  which  the  letters  patent  of  1849  and  1863  in  the  pleadings 
mentioned  were  granted,  or  any  material  part  thereof,  or  any  means, 
apparatus,  or  arrangement  merely  colourably  differing  therefrom. 

Let  the  following  account  and  inquiry  be  made  and  taken,  viz. : 
1.  An  account  of  all  com  ground,  or  caused  to  be  ground,  by  the 
Deft,  his  servants,  agents,  or  workmen,  in  his  said  mills  or  elsewhere, 
by  means  of  any  machinery  or  apparatus  erected  or  applied  on  the 
principle  protected  by  the  Pit's  said  letters  patent,  or  only  colourably 
differing  therefrom.  2.  An  inquiry  what  damage  the  Pit  has  sustained 
by  reason  of  the  user  by  the  Deft  of  the  Pit's  said  invention  without 
the  Pit's  licence.  Let  the  Deft  A.  C,  within  twenty-one  days  after 
the  chief  clerk  shall  have  made  his  certificate  of  the  result  of  such 
account  and  inquiry,  pay  to  the  Pit  the  amount  which  shall  be  certi- 
fied to  be  due  to  him.  Let  the  Deft  A.  C.  pay  to  the  Pit  his  full  costs, 
charges,  and  expenses  of  this  cause,  to  be  taxed  by  the  taxing  master 
as  between  solicitor  and  client. — Liberty  to  apply.  Bovill  v.  Crate 
(V.-C.  W.),  June  14,  1867. 

Paraffins  Oil — Perpetual  Injunction  after  trial  at  Law — Account — 
Certificate  that  Validity  of  Patent  came  in  question. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
them,  their  servants,  agents,  and  workmen  during  tbe  continuance  of 
the  letters  patent  of  the  —  day  of  — ,  in  the  pleadings  mentioned,  or 
during  any  extension  of  the  term  thereof,  from  manufacturing,  selling, 
or  exposing  for  sale  any  paraffine  oil,  or  oil  containing  paraffine,  or 
paraffine  made  according  to  the  invention  or  specification  of  the  Pit, 
or  in  the  manufacture  or  production  of  which  any  part  of  the  said 
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invention  is  used,  and  from  in  any  manner  infringing  the  rights  and 
privileges  granted  by  the  said  letters  patent. 

Let  an  account  be  taken  of  all  the  parafBne  oil  or  oil  containing 
paraffine  and  paraffine  manufactured  according  to  the  said  invention 
of  the  Pit,  which  have  been  sold  by  the  Defts  or  any  of  them,  and  of 
the  profits  of  any  such  sales. — Defts  to  pay  within  one  month  after 
certificate  amount  certified  to  be  the  amount  of  such  profits.  Let  the 
Defts  deliver  up  to  the  Pit  all  the  paraffine  oil  and  oil  containing 
paraffine  and  paraffine  in  Deft's  possession,  which  have  been  made  or 
manufactured  according  to  the  said  invention  or  any  part  thereof. 
Let  a  certificate  be  given  pursuant  to  the  Act  5  &  6  Will.  4,  c.  83, 
s.  3,  and  the  5  &  6  Vict.  c.  97,  and  the  15  &  16  Vict.  c.  83,  that  the 
validity  of  the  said  letters  patent  came  in  question. — Directions  for 
payment  of  costs  by  Defts.  Young  v.  Fernie  (V.-C.  S.),  June  1,  1864; 
L.  E.  1  H.  L.  63. 

Inquiry  as  to  Damages — Further  Consideration  adjourned. 

Let  an  inquiry  be  made  what  damages  the  Pits  have  sustained  by 
the  sale  by  the  Deft  John  Eylands  within  six  years  prior  to  the  filing 
of  the  Pit's  bill  of  any  articles  manufactured  before  the  1 3th  Novem- 
ber, 1865,  the  day  of  the  expiration  of  the  patent  in  the  Pit's  bill 
mentioned,  pursuant  to  the  process  the  exclusive  use  of  which  was 
granted  by  the  letters  patent  in  the  Pit's  bill  mentioned.— Direction 
for  taxation  of  costs  and  payment  by  Deft. — Further  consideration 
adjourned. — Liberty  to  apply.      Davenport  v.  Bylands,  L.  E.  1  Eq.  302. 

Inspection  of  Patent — Machinery — Samples^ 

Let  the  Pits,  on  or  before  the  22nd  of  December  instant,  deliver 
to  the  solicitor  of  Deft  H.  J.  particulars  in  writing  of  the  breaches 
complained  of,  and  that  the  Deft  H.  J.  do  on  or  before  the  24th  of 
December  instant,  deliver  to  Pit's  solicitor  particulars  in  writing 
of  any  objections  on  which  he  means  to  rely  at  the  trial  hereby 
directed.  Let  the  Pits  and  Deft  H.  J.  by  their  solicitors  and  scientific 
witnesses,  be  at  liberty  from  time  to  time,  upon  giving  three  days' 
notice  of  their  intention  so  to  do,  mutually  inspect  the  machinery 
heretofore  used  by  the  Pits  and  the  said  Deft  in  the  manufacture 
of  chenille,  and  Let  the  same  machine  be  put  to  work  upon  such 
inspection ;  and  Let  the  Pits  and  the  said  Deft,  by  their  said 
witnesses  and  solicitors,  be  at  liberty  to  take  samples  of  the 
chenille  made  or  to  be  made  upon  the  said  machines.  Let  the  Pits  by 
their  solicitor  and  witnesses  as  aforesaid,  be  at  liberty  upon  the  like 
notice,  to  inspect  the  machinery  or  exhibits  marked  Y  and  Z  1,  pro- 
duced by  the  said  Deft,  and  referred  to  as  exhibits  in  certain  affidiivits 
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made  in  this  case  by  William  Smith,  filed  respectively  the  24th  of 
November  and  the  2nd  of  December,  1862,  and  to  put  his  last-men- 
tioned machines  to  work,  and  to  take  samples  of  the"  product  thereof. 
Davenport  v.  Jephson  (V.-C.  W.),  1  New  Eep.  173. 

Inspection  of  Patent — Machinery  to  he  verified. 

Upon  motion  for  an  injunction,  &c..  Let  the  Deft  W.  W.  on  or 
before  the  — ■  day  of  ^,  or  within  seven  days  after  service  of  this 
order,  make  and  file  an  affidavit  stating  the  several  kinds  of  machines 
sold  or  exposed  for  sale  by  him  f-ince  the  21st  June,  1864.  Let  the 
said  Deft  within  four  days  after  filing  such  3,ffidavit  produce  one  of 
each  kind  of  machine  at  the  office  of  — ,  his  solicitor,  situate,  &c. 
Let  the  Pits,  their  solicitors  and  agents,  together  with  J.  B,  and  A.  N., 
be  at  liberty  at  all  seasonable  times,  upon  reasonable  notice,  to  inspect 
the  machines  so  produced.  Singer  Manufacturing  Co.  v.  Wilson,  13  W.  E- 
560 ;  6  New  Eep.  505. 

Inspection  of  Patent  Samples  for  Analysis. 

Let  the  Deft  J.  W.  give  to  J.  J.  and  E.  P.,  the  agents  of  the  Pits, 
liberty  to  inspect  the  type  used  in  printing  The  Tirnes  newspaper,  and 
deliver  to  the  said  J.  J.  and  E.  E.  a  competent  part  of  such  type  (not  ex- 
ceeding four  ounces  in  weight)  which  has  been  so  used  in  the  printing- 
office  of  the  said  newspaper,  the  Pits  by  their  counsel  undertaking  to 
abide  by  any  order  this  Court  may  make  as  to  compens9,tion. — Costs 
of  application  costs  in  the  cause. — Liberty  to  apply.  Patent  Type 
Founding  Co.  v.  Walker,  Joh.  Eep.  727. 

Machines — Injunctionr-^Affidavit- — Machines  to  be  marlced — Certificate. 

Upon  motion  for  a  decree,  &c.,  after  the  parties  had  proceeded  to  a 
trial,  &c..  Let  an  injunction  be  awarded  against  the  Deft  to  restrain 
him,  his  agents,  servants,  and  workmen,  during  the  subsistence  of  the 
Pits'  patent,  in  the  bill  mentioned,  or  any  extension  thereof,  from 
manufacturing,  or  selling,  or  disposing  of,  or  using  any  machine  of 
the  same  construction  as  that  supplied  by  him  to  the  Westminster 
Brewery  Company  in  the  bill  mentioned,  or  only  colourably  difiering 
therefrom,  or  any  other  machine  constructed  according  to  the  Pits' 
patented  invention,  or  only  colourably  differing  therefrom,  or  being  aji 
infringement  of  the  Pits'  said  patent,  and  from  in  any  way  infringing 
the  Pits'  said  patent.  Let  the  Deft,  within  seven  days  after  service 
of  this  order,  make  and  file  an  affidavit  stating  what  machines  of  the 
same  construction  as  that  supplied  by  him  to  the  Westminster  Brewery 
Company,  including  such  machine,  are  in  his  possession  or  power, 
And  the  Pits  are  tp  be  at  libeity  to  inspect  and  mark  the  same  for  the 
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purpose  of  identification.  Let  an  account  be  taken  of  the  profits  made 
by  the  Deft  by  making,  using,  selling,  or  disposing  of  the  machine 
supplied  by  him  to  the  said  Westminster  Brewery  Company,  or  any 
other  machine  of  the  game  oonstructi<jn  therewith,  or  otherwise  by  an 
infringement  of  the  Pits'  said  patent.  Deft  to  pay  within  one  month 
after  date  of  certificate  the  amount  certified.  Let  a  certificate  be 
given,  pursuant  to  the  Act  6  &  6  Will.  4,  c.  83,  5  &  6  Vict.  c.  97,  and 
15  &  16  Vict.  c.  83,  that  the  validity  of  the  Pits'  patent  came  in  ques- 
tion in  this  cause.  Deft  to  pay  Pits  their  costs  of  this  cause  up  to  and 
including  this  hearing,  and  their  costs  of  the  trial  by  jury  of  the  ques- 
tions of  fact  directed  to  be  tried  by  the  order  dated,  &c.,  including 
the  costs  of  a  special  jury. — Liberty  to  apply.  Needham  v.  Oxley, 
11  W.  E.  852. 

Injunction,  refused — Account  to  he  kept. 

Upon  motion  for  an  injunction,  &o.,  and  the  Defts  by  their  counsel 
undertaking  to  keep  an  account  of  all  the  soldered  cartridges  or  sol- 
dered cartridge-cases  sold  by  them,  Let  the  said  motion  stand  over 
until  the  hearing  of  the  cause.     Daw  v.  Eley,  W.  N.  (1868),  232. 

Pate  n  ts — How  obtained — S  pecific ations. 

•'  All  monopolies,  and  all  commissions,  grants,  licences,  charters,  and  patents 
heretofore  made  or  granted,  or  hereafter  to  he  made  or  granted,  to  any  person  or 
persons,  bodies  politic  or  corporate  whatsoever,  of  or  for  the  sole  buying,  selling, 
making,  working,  or  using  of  any  thing  within  this  realm  ....  shall  be  utterly 
void  and  of  none  effect,  and  in  no  wise  to  he  put  in  use  or  execution  " :  21  Jac.  1, 
c.  3,  s.  1. 

"  Provided  nevertheless  that  any  declaration  before  mentioned  shall  not  extend 
to  any  letters  patent  and  grants  of  privilege  for  the  term  of  fourteen  years  or 
under  hereafter  to  he  made  of  the  sole  working  or  making  of  any  manner  of  new 
manufactures  within  this  realm  to  the  true  and  first  inventor  and  inventors  of 
such  manufactures,  which  others  at  the  time  of  making  such  letters  patent  and 
grants  shall  not  use,  so  as  also  they  be  not  contrary  to  law  nor  mischievous  to  the 
state  by  raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient :  the  said  fourteen  years  to  be  accounted  from  the  date  of  the  first 
letters  patent  or  grant  of  such  privilege  hereafter  to  he  made":  21  Jac.  1, 
c.  3,  s.  6. 

Charters  granted  to  corporations  and  letters  patent  that  concern  printing,  salt- 
petre, gunpowder,  casting  ordnance,  or  shot  for  ordnance,  and  letters  patent  of  any 
ofBce,  are  saved  from  the  operation  of  sect.  1  of  the  Act  21  Jac.  l,c.  3,  ss.  9. 
and  10. 

The  word  "  manufacture,"  in  the  Act,  21  Jac.  1 ,  c.  3,  not  only  comprehends 
anything  made,  hut  also  the  mode,  method,  and  process  of  making  a  thing,  apart 
from  its  produce  and  results,  such  as  a  new  machine,  or  a  new  combination  of 
machinery,  or  a  new  process,  or  an  improvement  of  an  old  process  :  Kerr,  410, 
citing,  Crane  v.  Price,  4  Mac.  &  G.  580 ;  Morgan  v.  Seaward,  2  M.  &  W.  544 ; 
Sex  V.  Wheeler,  2  B.  &  Aid.  345;  Balston  v.  Smith,  11  H.L.  C.  223. 
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Under  the  15  &  16  Vict.  c.  83  (Patent  Law  Amendment  Act),  s.  1,  tlie  com- 
missionera  of  patents  for  inventions  are  appointed.  By  sect.  4  every  petition  for 
the  grant  of  letters  patent  and  a  provisional  specification  has  to  be  left  at  the 
ofBce  of  the  commissioners.  These  applications  are  referred'  to  one  of  the  law 
officei-s  (sect.  7),  who,  if  satisfied  that  tlie  nature  of  the  invention  is  rightly 
described,  may  give  a  certificate  of  his  allowance,  which  upon  filing  co°nfers 
provisional  protection  (sect.  8),  or  a  complete  specification  may  be  deposited 
(sect.  9). 

The  applications  for  letters  patent  must  be  advertised  (sect.  12),  and  the 
specifications  and  objections  (if  any)  are  then  referred  to  the  law  ofiicer,  who  has 
power  to  order  by  or  to  whom  the  costs  are  to  be  paid  (sects.  13  and  14).  The 
law  oflScer  has  power  to  cause  a  warrant  to  be  made  for  the  sealing  of  letters 
patent ;  the  Lord  Chancellor  has  similar  power  with  respect  to  the  warrant ;  and 
the  writ  of  scire  facias  lies  for  the  repeal  of  any  letters  patent  issued  under  the 
Act  in  the  Uke  cases  as  the  same  would  lie  for  the  repeal  of  letters  patent  issued 
under  the  Great  Seal  (sect.  15). 

Letters  patent  issued  under  the  Great  Seal  are  valid  for  the  whole  of  the 
United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man  (sect.  16).  But  no 
letters  patent  (except  in  hen  of  those  lost,  &c.)  are  to  be  issued  after  the  expira- 
tion of  the  protection  conferred  under  the  Act  (sect.  20). 

AU  letters  patent  to  be  granted  under  the  Act  (except  letters  patent  granted 
after  filing  complete  specification)  require  the  specification  thereunder  to  be  filed 
in  the  Court  of  Chancery  instead  of  being  inroUed  (sect.  27).  All  letters  patent 
to  be  granted  under  the  Act,  except  letters  patent  granted  after  filing  complete 
specification,  require  the  specification  to  be  filed  in  the  Court  of  Chancery  instead 
of  being  inroUed. 

The  specification  must  so  describe  the  invention  as  to  place  the  public  on  a 
footing  of  equality  of  knowledge  with  respect  to  it  with  the  patentee ;  and  the 
whole  of  the  patentee's  knowledge  and  every  improvement  in  practice  by  him  up 
to  the  time  of  specification  must  be  given  :  KeiT,  419. 

If  the  specification  omits  anything  which  the  patentee  knows  to  be  useful  or 
necessary,  or  does  not  communicate  to  the  public  the  most  beneficial  mode  known 
to  him  of  exercising  the  subject  of  the  patent  privilege,  or  if  it  is  calculated  in  any 
way  to  mislead,  or  is  on  a  fair  interpretation,  equivocal  in  its  terms,  or  is  too 
broad  and  general,  or  if  the  process  described  in  the  specification  does  not  produce 
that  which  the  patent  professes  to  produce,  the  specification  is  bad,  and  the 
patent  is  altogether  void :  Ibid. 

The  specification  of  a  patent  may  describe  the  process  to  be  adopted  so  insulfi- 
ciently  as  to  invalidate  the  patent,  and  yet  disclose  enough  to  shew  that  what 
is  claimed  by  a  subsequent  patent  is  not  new  :  Beits  v.  Neilson,  L.  B.  3  Ch.  429. 

In  testing  the  specification  knowledge  and  means  may  be  employed  which  have 
been  acquired  since  the  date  of  the  patent :  S.  C. 

It  is  no  objection  to  the  grant  of  a  patent  that  another  person  has  been 
making  experiments  and  working  towards  a  similar  invention  :  Ex  parte  Henry, 
L.  B.  8  Ch.  167. 

The  deposit  of  a  complete  specification  is  not  equivalent  to  the  grant  of 
letters  patent  under  the  Great  Seal,  and  does  not  prevent  any  other  person  who 
had  previously  applied  for  a  patent  for  a  similar  invention  from  obtaining  such 
patent :  Ex  parte  Henry,  L.  E.  8  Ch.  167. 

Where  a  patent  has  actually  been  sealed  a  second  patent  will  not  usually  he 
granted  to  another  inventor,  and  the  Lord  Chancellor  will  not  entertain  the  question 
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Tvlietlier  or  not  some  one  else  who  had  previously  applied  was  a  prior  inventor : 
Ex  parte  Bates,  L.  R.  4  Ch.  577 ;  but  see  ScOtt  v.  Toung,  L,  R.  6  Ch.  274. 

And  where  the  law  officer  has  reported  that  part  of  an  invention  is  identical 
with  part  of  an  invention  the  subject  of  an  existing  patent,  a  second  patent  will 
not,  except  under  special  circumstances,  be  granted  for  that  part :  JEx  parte 
Manceaux,  L.  E.  6  Ch.  272. 

Where  rival  applicants  had  applied  on  the  same  day  for  patents,  and  afterwards 
agreed  to  withdraw  opposition  to  each  other,  letters  patent  dated  the  day  of 
application  were  granted  to  one  applicant  although  letters  patent  of  the  same  date 
had  been  granted  to  the  other :  In  re  Qething,  L.  B.  9  Ch.  633. 

Where  applications  had  been  made  for  two  patents  alleged  to  be  similar,  and 
the  patent  of  the  second  applicant,  had  been  sealed,  the  letters  patent  of  the  first 
applicant  were  subsequently  ordered  to  be  sealed,  the  specifications  shewing  that 
the  inventions  were  not  substantially  similar  :  In  re  Harrison,  L.  R.  9  Ch.  631. 

On  the  hearing  of  a  petition  for  the  Great  Seal  to  be  affixed  to  letters  patent, 
witnesses  may  be  examined  viva  voce  :  In  re  Gething,  L.  R.  9  Ch.  633. 

Patents — Subject  of — Injxtnctioss. 

A  new  use  of  an  old  invention  to  an  analogous  subject  is  not  subject  matter  for 
a  patent:  Harwaod  v.  Great  Northern  By.  Co.,  11  H.  L.  654;  Thompson  v. 
James,  32  Beav.  570.  See  also  Brook  v.  Aston,  28  L.  J.  (Q.  B.)  175 ;  Eorton  v. 
'Mahon,  12  C.  B.  (N.S.)  437 ;  16  C.  B.  (N.S.)  141 ;  Jwdan  v.  Moore,  L.  B. 
1  C.  P.  624.  Balston  v.  amith  11  H.  L.  C.  223 ;  Fatterson  v.  Gaslight  &  Coke 
Company,  L.  R.  2  Ch.  D.  812. 

But  a  new  arrangement,  or  new  combination  of  materials,  or  the  new  applica- 
tion of  old  means  or  contrivances  may  be  subject  matter  for  a  patent :  Sill  v. 
Thompson,  3  Mer.  629  j  Eltctric  Telegraph  Company  v.  Brett,  10  C.  B.  838 ; 
Newtony.  Grand  Junction  By.  Co.,  5  Ex.  331,  334 ;  Smithy.  London  and  North 
Western  By.  Co.,  2  E.  &  B.  69,  76 ;  Lister  v.  Leather,  8  E.  «&  B.  1004  ;  Young  v. 
Fernie  4  Giif.  577 ;  EUls  v.  Liverpool  Gas  Light  Company,  9  Jur.  (N.S.)  140. 

So,  too,  the  combination  of  two  principles  before  used  separately  in  the  same 
trade :  Kerr,  412,  citing  Bovill  v.  Keyworth,  7  E.  B.  &  69. 

And  a  combination  of  old  inventions :  Murray  v.  Clayton,  L.  E.  7  Ch.  570 ;, 
Carrington  v.  Nuttall,  Li  E.  5  H.  Li  205. 

But  a  patent  for  combination  of  several  improvements  is  not  infringed  by  using 
a  combination  of  some  only  of  those  improvements :  Clark  v.  Adie,  L.  B.  10  Ch. 
667.  See  also  Jf'oxweU  v.  Bostock,  12  W.  R.  723 ;  Parlces  v.  Stevens,  L.  E.  8  Bq. 
358;  5  Ch.  36  ;  Daw  v.  Eley,  L.  E.  7  Eq.  49. 

The  law  as  declared  by  the  Statute  of  Monopolies  requires  that  the  person  to 
whom  a  patent  privilege  is  granted  should  be  the  first  and  true  inventor,  and 
that  the  subject  matter  of  the  patent  should  not  be  in  use  at  the  date  of  the 
patent :  Kerr,  413. 

And  if  an  invention  goes  into  public  use,  or  has  been  publicly  employed  in 
actual  use  a  man  cannot  afterwaiiis  have  a  patent  although  he  is  the  original 
inventor :  Ibid.  414  and  cases  there  cited. 

Under  the  former  practice  it  was  not  necessiury  that  the  validity  of  the  patent 
should  be  established  at  law  before  the  Court  interfered  by  injunction.  Where 
there  has  been  a  certain  length  of  exclusive  enjoyment  the  injunction  was 
granted  :  Universities  of  Oxford  and  Camhridge  v.  Richardson  {per  Lord  Eldon), 
6  Ves.  689,  706 ;  Harmer  v.  Plane,  14  Ves.  130 ;  Hill  v.  Tlwmpscm,  3  Mer.  622! 
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Long  and  uninterrupted  possession  is  to  be  considered  such  ^rma/acie  evidence 
of  title  as  to  justify  the  Court  in  granting  the  injunction  until  the  invalidity  of 
the  patent,  if  it  he  invalid,  is  established:  Stevens  v.  Keating  (per  Lord  Cotten- 
ham),  2  Ph.  333. 

But  if  the  evidence  as  to  exclusive  possession  is  not  satisfactorj',  or  if  from 
the  nature  of  the  alleged  invention,  or  the  conflicting  evidence  as  to  its  novelty, 
its  validity  appears  doubtful,  the  Court  did  not  grant  an  injunction  until  the 
title  was  established  at  law :  Gollard  v.  Allison  (per  Lord  Cottenham')  4  Mv  & 
Cr.  487.  ^'         •'■ 

Where  the  patent  is  recent  the  Court  has  declined  to  act  upon  the  presumed 
validity  or  invalidity  of  the  patent  without  the  right  being  ascertained  by  a 
pre\dous  trial :  Sill  v.  Thompson,  3  Mer.  622. 

But  the  recency  of  the  patent  did  not  render  it  as  of  course  to  require  the 
establishment  at  law  of  the  title.  The  Court  will  have  regard  to  the  case  made 
upon  the  pleadings  and  evidence:  Gardner  v.  Broadbent,  2  Jur.  (N.S.)  1041  • 
Clark  V.  Ferguson,  1  Giff.  184 ;  Electric  Telegraph  Go.  v.  NoU,  2  Coop.  C.  C. 
49 ;  Binard  v.  Levinstein,  10  L.  T.  (N.S.)  177. 

Where  the  patent  has  been  the  subject  of  different  suits  all  terminating  favour- 
ably to  the  patentee,  in  a  fresh  suit  it  was  held  that  the  patentee  was  entitled  to 
an  injunction  pending  the  trial  of  the  legal  right :  Newell  v.  Wilson,  2  De  G.  M. 
&  G.  282.  And  this  although  a  fresh  fact  was  brought  forward  tending  to 
impeach  the  novelty  of  the  invention  :  S.  C. 

But  where  a  motion  for  new  trial  at  law  has  been  made  hona  fide,  and  there 
has  seemed  some  ground  for  granting  a  new  trial,  the  Court  has  directed  the 
motion  for  injunction  to  stand  over :  Hill  v.  Thompson,  3  Mer.  622. 

So,  too,  where  a  bill  of  exceptions  has  been  tendered  to  the  verdict  at  law : 
Collard  V.  Allison,  4  My.  &  Cr.  487 ;  Bridson  v.  McAlpine,  8  Beav.  229. 

But  the  Court  will  consider  the  whole  circumstances  of  the  case,  and  will  not 
withhold  an  injunction  merely  because  a  motion  for  new  trial  is  made  or  bill  of 
exceptions  tendered  :  Bridson  v.  Benecke,  12  Beav.  7. 

Where  the  motion  for  an  injunction  is  ordered  to  stand  over  until  after  the 
title  at  law  is  established,  the  defts  are  usually  put  upon  terms  as  to  keeping 
accounts :  Hill  v.  Thompson,  3  Mer.  622 ;  Bridson  v.  McAlpine,  8  Beav  229. 

Where  a  patent  is  once  fairly  established,  and  there  is  a  clear  case  of  infringe- 
ment, the  Court  will  before  the  hearing  grant  an  interlocutory  injunction:  Daven- 
port V.  Jephson,  1  N.  B.  178. 

But  an  interim  injunction  will  not  be  granted  to  restrain  infringement  of  a 
patent  several  years  old  but  never  established  by  legal  proceedings,  unless  there 
has  been  actual  user  of  the  patent  for  a  considerable  time :  Plympton  v.  Macolm- 
srni,  L.  R.  20  Eq.  37. 

Where  an  injunction  is  applied  for  ex  parte  in  patent  cases  it  is  incumbent  on 
the  party  making  the  application  to  swear  as  to  his  belief  that  he  is  the  original 
inventor  and  that  the  invention 'had  not  been  practised  at  the  time  when  the 
patent  was  granted :  Hill  v.  Thompson,  3  Mer.  625 ;  Gardner  v.  Broadbent,, 
2  Jut.  (N.S.)  1041. 

When  the  Court  has  granted  an  injunction  upon  the  terms  of  the  pit  hricg- 
in"  an  action,  it  will  deprive  the  pit  of  the  injunction  if  he  does  not  commence 
and  proceed  with  his  action  with  due  promptness.  But  it  will  not  do  this  if  the 
deft  has  been  supine  in  the  cause :  Bickford  v.  Skewes  (L.  C.  Cottenham),  4  My. 

&  Cr.  498. 

And  where  an  interlocutory  injunction  to  restrain  an  infringement  of  a  patent 
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was  moved  for  in  a  suit  in  whicli  the  bill  was  filed  in  July,  and  it  appeared 
that  the  pit  wrote  complaining  of  the  infringement  in  the  preceding  Novem- 
ber, and  knew  of  the  deft's  proceedings  in  the  previous  August,  the  injunction 
was  refused  on  the  ground  of  delay :  Bovill  v.  Crate  (V.-C.  W.),  L.  B.  1  Eq.  388. 

Where  a  pit  has  succeeded  in  shewing  that  at  the  filing  of  the  bill  he  was 
entitled  to  an  injunction,  the  Court  will  not  at  the  hearing  refuse  him  an 
inquiry  as  to  damages  under  the  21  &  22  Vict.  c.  27,  although  the  patent 
has  expired  pending  litigation :  Davenport  v.  Bylands,  L.  B.  1  Eq.  302  ;  Order, 
p.  384. 

But  where  a  bill  was  filed  immediately  before  the  patent  expired,  so  that  it 
was  plainly  a  decree  to  procure  damages  in  Chancery  rather  than  at  Common 
Law,  it  was  dismissed :  Betts  v.  Oillois,  L.  B.  10  Eq.  392. 

Perpetual  Injunction  in  Patent  Cases. 

In  patent  cases,  unless  the  pit  takes  steps  to  bring  the  matter  before  the  Court 
by  motion  before  the  hearing,  he  will  not  in  general  be  entitled  to  a  perpetual  in- 
junction at  the  hearing  :  Bacon  v.  Jones,  4  M.  &  C.  433 ;  Patent  Type  Founding 
Co.  V.  Walter,  Joh.  Eep.  727. 

Inspection  of  Patent. 

The  Court  has  jurisdiction  in  a  patent  suit  to  order  inspection  of  the  deft's 
premises  and  machinery ;  and,  if  necessary,  to  order  that  samples  be  taken  :  East 
India  Co.  v.  Kynaston,  3  Bli.  153 ;  BusseU  v.  Cowley,  1  Web.  Pat.  Cas.  457 ; 
Patent  Type  Founding  Company  v.  Walter,  Joh.  Eep.  727  ;  Order,  p.  383 ;  Daven- 
port V.  Jephson,  1  New  Eep.  308  ;  Order  p.  383  ;  Singer  Manufacturing  Co.  v. 
Wilson,  13  W.  E.  560 ;  5  New  Eep.  505  ;  Order,  p.  384  ;  Needham  v.  Oxlty, 
11  W.  E.  852  ;  Order  p.  384  ;  Batley  v.  Kynoch,  L.  E.  19  Eq.  90 ;  Jud.  Eules, 
Order  52,  rule  3. 

But  the  Court  will  not  order  inspection  of  a  deft's  works  and  machinery  unless 
satisfied  that  the  inspection  is  essential  to  the  pit's  case :  Batley  v.  Kynoch,  supra. 

Destbuction  oe  Delivery  of  Articles. 

All  articles  in  possession  of  the  deft  made  in  violation  of  the  patent  may  be 
ordered  to  be  delivered  up  or  destroyed  :  Tangye  v.  Stott,  14  W.  E.  386 ;  Betts 
v.  De  Vitre,  34  L.  J.  (Ch.)  289. 

But  where  a  patent  for  a  combination  of  machinery  only  has  been  infringed, 
the  Court  will  order  the  machines  to  be  marked,  not  destroyed  or  broken :  Need- 
Urn  V.  Oxley  (V.-C.  W.),  11  W.  E.  852 ;  Order  p.  384. 

Account  of  Pbofits — Damages. 

The  right  to  an  account  of  profits  in  respect  of  articles  manufactured  or  sold  in 
violation  of  a  patent  privilege,  is  incident  to  the  right  to  an  injunction  to  restrain 
future  infringements :  Kerr,  435. 

The  account  is  of  all  profits  which  the  deft  has  actually  made  by  the  infringe- 
ment of  the  patent  for  six  years  prior  to  filing  the  bill :  Crossley  v.  Derly  Gaslight 
Co.,  4L.  J.  (N.S.)Ch.  25. 

But  if  the  pit  be  an  assignee,  the  accpunt  will  be  taken  from  the  date  of  the 
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registration  of  the  assignment :  Ellwood  v.  Christy,  18  C.  B.  (N.S.)  494  ;  cited 
in  Kerr,  436. 

An  inquiry  as  to  damages  may  be  directed  under  the  21  &  22  Vict.  c.  27. 

And  the  form  of  inquiry  in  patent  cases  as  to  damages  is,  "  what  damage  the 
pit  has  sustained,"  and  not  "what  damage,  if  any":  Davenpmt  v.  Bylands, 
L.  E.  1  Eq.  302,  308  ;  Order,  p.  382. 

And  the  Court  may  grant  the  inquiry  as  to  damages,  although  the  patent  has 
expired  during  the  litigation :  S.  C. 

An  account  of  profits  has  been  directed  against  the  manufacturer  infringing  the 
patent,  and  an  inquiry  as  to  damage  against  the  person  using  the  patent  article : 
Fenn  v.  Bihby,  L.  E.  3  Eq.  308. 

The  rule  that  upon  a  decree  against  a  party  for  the  infringement  of  a  patent  the 
patentee  is  not  entitled  (under  the  21  &  22  Vict.  c.  27  ss.  2,  5)  to  have  both  an 
account  of  profits  and  an  inquiry  into  damages  is  now  established,  and  applies  to 
every  case  of  infringement :  De  Vifre  v.  Betis,  L.  E.  5  H.  L.  1 ;  varying  S.  C. 
L.  E.  3  Ch.  429  ;  Order,  p.  381. 

When  a  pit  neglected  to  ask  for  damages  until  a  jury  trying  the  issues  had 
given  its  verdict,  the  Court  exercised  its  option  by  directing  an  account  of  profits : 
Needham  v.  Oxley,  11  W.  E.  825  ;  Order,  p.  384. 

The  deft  must,  if  required  to  do  so  for  the  purposes  of  the  account  or  the  in- 
quiry as  to  damages,  set  out  the  price,  and  profit,  and  names  of  the  purchasers 
of  the  patent  articles,  and  the  names  and  addresses  of  all  persons  from  whom  he 
has  received  sums  of  money  in  respect  of  royalties  or  licences :  Kerr,  436 ;  Howe 
V.  McKernan,  30  Beav.  547 ;  Ddame  v.  Dickenson,  3  K.  &  J.  388  ;  Crossley  v. 
Stewart,  1  New  Eep.  426. 

Costs  in  Patent  Suits. 

The  judge  may  certify  on  the  record  that  the  validity  of  the  letters  patent  came 
in  question ;  and  the  record  with  such  certificate  being  given  in  evidence  in  any 
suit  or  action  for  infringing  the  letters  patent,  shall  entitle  the  pit  in  any  such 
suit  or  action,  on  obtaining  a  decree,  to  his  full  costs,  charges,  and  expenses,  as 
between  solicitor  and  client,  unless  the  judge  shall  certify  that  he  ought  not  to 
have  such  full  costs :  15  &  16  Vict.  c.  83,  s.  43  ;  Davenport  v.  Sylands,  L.  R. 
1  Eq.  302 ;  Order,  p.  382. 

But  the  Act  does  not  apply  to  the  costs  of  a  first  trial  (whether  at  law  or  of 
issues  of  fact  in  the  Court  of  Chancery),  but  only  to  the  costs  of  a  second  trial : 
Penn  v.  Bibhy,  L.  E.  3  Eq.  308. 

Trial  of  Issues  as  to  Patent. 

The  pit  in  any  action  must  deliver  with  his  declaration  particulars  of  the 
breaches  complained  of  in  tlie  said  action,  and  the  deft  must  deliver  to  the  pit 
particulars  of  any  objections  to  the  validity  of  the  patent  on  which  he  means  to 
rely  at  the  trial :  15  &  16  Vict.  c.  83,  s.  41.  See  Pen-y  v.  Mitchell,  "Web.  Pat. 
Cas.  269  ;  Mwgan  v.  Fuller,  L.  K.  2  Eq.  297 ;  Needham  v.  Oxley,  1  H.  &  M- 
248  ;  Talbot  v.  La  Boche,  15  C.  B.  310 ;  Batley  v.  Kynoch  (No.  2),  L.  E.  19  Eq. 

229. 

At  the  trial  of  such  action  no  evidence  shall  be  allowed  to  be  given  in  support 
of  alleged  infringement,  or  of  any  objection  impeaching  the  validity  of  the 
letters  patent,  which  shall  not  be  contained  in  such  particulars :  15  &  16  Vict. 
c.  83,  s.  41. 
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The  place  or  places  at  or  in  which,  and  in  what  manner  the  invention  is 
alleged  to  have  heen  used  or  published  prior  to  the  date  of  the  letters  patent,  must 
be  stated  in  the  particulars,  and  by  the  deft :  Ibid. 

And  the  deft's  objections  must  state  with  precision  the  case  which  the  pit  has 
to  meet :  Daw  v.  Ehy,  L.  R.  I  Eq.  38  ;  Penn  v.  Bibhy,  Ibid.  548. 

But  the  deft  will  not  be  required  to  deliver  particulars  of  his  objections  to  the 
patent  where  replication  has  been  filed,  and  the  Court  has  refused  to  direct  issues : 
Bovill  V.  Ooodier,  L.  B.  1  Eq.  35. 

Where  the  patent  is  impeached  on  the  ground  of  want  of  novelty  and  prior 
user  of  the  invention,  the  deft  will  not  be  allowed  in  the  course  of  the  hearing 
before  the  Court  without  a  jury,  to  introduce  evidence  of  prior  user  not  disclosed 
by  the  particulars  of  objection,  although  such  evidence  may  have  only  come  to 
his  knowledge  since  the  delivery  of  the  particulars  of  objection.  Semhle  that  the 
Court  will  give  the  deft  leave,  on  short  notice  of  motion,  to  amend  his  particulars 
of  objection  so  as  to  introduce  such  newly-discorered  evidence :  Daw  v.  Eley, 
L.  B.  1  Eq.  38;  Bovill  v.  Smith,  L.  E.  2  Eq.  459. 

See  also  as  to  order  for  amendment  of  deft's  objection :  Penn  v.  Bibhy,  L.  R. 
1  Eq.  548. 

A  deft  will  not  be  allowed  to  add  a  totally  new  issue  of  fact  not  in  any  way 
suggested  by  his  answer  to  the  issues  already  directed  for  trial.  Semhle,  that  in 
order  to  raise  such  new  issue  the  deft  must  file  a  supplemental  answer  :  Morgan 
V.  Fuller  (I),  L.  B.  2  Eq.  296. 

In  the  absence  of  special  circumstances,  the  ordinary  issues  in  a  patent  suit 
will  be  tried  before  the  Court  itself  without  a  jury :  Be  Patent  Marine  Company 
V.  Chadburn,  L.  R.  16  Eq.  447. 

The  practice  prescribed  by  the  15  &  16  Vict.  c.  83,  s.  41,  with  respect  to  actions 
at  law  for  the  infringement  of  letters  patent,  ought  to  be  followed  in  Chancery 
suits  as  nearly  as  possible :  Finnegan  v.  James,  L.  R.  19  Eq.  72. 

For  form  of  issue  in  patent  case,  see  Toung  v.  Fernie,  1  De  G.  J.  &  S.  353 ; 
Order,  p.  114 ;  and  as  to  issues  generally,  ante,  p.  114. 

TRADE-MARKS. 

Newspaper — Injimction. 

Let  the  Defts,  their  servants,  workmen,  and  agents,  be  restrained 
iintil,  &c.,  from  printing,  publishing,  or  continuing  to  print  or  publish 
any  newspaper  or  other  periodical  paper  with  or  under  the  name  or 
style  of  The  Penny  Bell's  lAfe  and  Sporting  News ;  or  with  or  under 
any  name  or  style  of  which  the  name,  style,  or  words  of  BelFs  Life 
shall  form  a  part  or  in  any  way  occur ;  and  from  using  the  said  name, 
style,  or  title  of  Bell's  Life  by  way  of  name,  style,  or  title  to  any  news- 
paper or  periodical  without  the  licence  or  consent  of  the  Pit.  Clement 
V.  Maddich,  1  Gifif.  98. 

Newspaper — Injunction— Undertaking  to  change  Name. 

Let  a  perpetual  injunction  be  awarded  against  the  Deft  to  restrain 
him,  his  servants,  agents,  and  workmen,  from  printing,  publishing,  or 
continuing  to  print  or  publish,  any  newspaper  or  other  periodical 
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paper  with  or  under  the  name  or  style  of  The  Iron  Trade  Circular,  or 
with  or  Tinder  any  name  or  style  of  which  the  words  Iron  Trade  Circu- 
lar form  part,  in  such  a  manner  as  to  differ  only  colourably  from  the 
name  or  style  of  the  Pit's  newspaper  in  the  Pit's  bill  mentioned  as 
appearing  thereon,  as  in  the  said  bill  mentioned,  or  otherwise  so  con- 
trived as  to  lead  the  public  to  believe  that  the  Deft's  newspaper  in 
the  said  bill  mentioned  is  the  same  as  the  Pit's  said  newspaper,  or 
from  applying  any  such  name  or  style  as  aforesaid  to  any  newspaper 
or  periodical  publication  without  the  consent  of  the  Pit.  And  the 
Deft,  by  his  counsel,  undertaking  to  change  the  title  of  his  said 
newspaper  to  Griffiths'  Iron  Trade  Circular,  stay  all  further  proceedings- 
No  costs  on  either  side.     Corns  v.  Griffiths  (V.-C.  M.),  May  3,  1873. 

Trade-Mark — Steel  Bars — Injunction. 

Let  the  injunction  granted  ill  this  cause  on  the  —  day  of  —  to 
restrain  the  Defts  and  each  of  them,  their  and  each  of  their  servants 
and  agents,  until,  &c.,  from  stamping  or  impressing,  or  causing  to  be 
stamped  or  impressed,  on  any  bars  of  steel  or  other  pieces  of  steel  the 
names  Crowley  Millington,  or  either  of  them,  or  any  of  the  names  or 
marks,  or  any  material  part  of  any  of  the  marks  in  the  Pits'  bill  men- 
tioned to  be  stamped  by  the  Pits  on  steel  manufactured  by  the  Pits,  and 
from  manufacturing  or  causing  to  be  manufactured,  and  also  from  sell- 
ing or  contracting  to  sell,  any  bars  of  steel  or  other  pieces  of  steel 
stamped  with  any  of  the  said  names  or  marks,  or  any  material  part  of 
any  of  the  said  marks,  or  any  name  or  mark  in  imitation  of  any  of  the 
said  names,  or  any  material  part  of  any  of  the  said  marks,  be  made 
perpetual  against  the  said  Defts  respectively  and  their  respective  ser- 
vants and  agents.     Millington  v.  Fox,  3  My.  &  Cr.  338. 

SoTig —  Title-page — Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  Charles  Sheard  and 
James  Atken  to  restrain  them,  their  servants,  and  agents  until,  &c., 
from  printing,  publishing,  selling,  exposing  for  sale,  or  otherwise  dis- 
posing of  the  song  '  Minnie  Dale,'  or  any  copy  or  copies  thereof,  or  any 
other  publication  containing  a  colourable  imitation  of  the  name,  title, 
or  title-page  of  the  Pit's  said  song,  and  from  otherwise  pirating  the 
said  sono-  '  Minnie,'  or  infringing  the  copyright  of  the  Pits  therein. 
Chappell  V.  Sheard,  2  K.  &  J.  122. 

Trade-marTc — Figure — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts,  their  agents, 
servants  and  workmen,  from  and  after  the  31st  May,  1865,  and  until, 
&c.,  from  selling  or  otherwise  disposing  of  or  exposing  for  sale  any 
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packages  of  mustard  to  which  the  Pits'  trade-mark,  or  the  figure  of  an 
ox,  or  any  other  figure  or  mark  in  imitation  of  the  Pits'  trade-mark, 
or  any  label  containing  any  such  imitative  mark  or  figure,  has  been 
or  shall  be  affixed,  and  also  from  printing  or  circulating,  or  causing 
to  be  printed  or  circulated,  any  notices  or  other  documents  containing 
such  imitative  mark.  Let  so  much  of  the  Pits'  bill  as  seeks  an  account 
against  the  Uefts  stand  dismissed.  Let  the  Defts  Henry  Taylor  and 
John  Taylor  pay  to  the  Pits  Eobert  Harrison  and  Jacob  Harrison 
their  costs  of  suit,  to  be  taxed,  &c.  Harrison  v.  Taylor  (V..-C.  W.), 
May  1,  1865. 

Trade-mark — Liquorice — Injunction. 

Let  the  Defts,  their  agents  and  servants,  be  restrained  until,  &c.,  fiom 
stamping  or  marking,  or  causing  or  permitting  to  be  stamped  or  marked, 
upon  any  liquorice  manufactured  or  prepared  by  them  the  word 
'  Anatolia,'  or  from  colourably  using  any  other  word,  and  also  from 
selling  or  offering  for  sale  any  liquorice  marked  Anatolia,  not  being 
of  the  Pits'  manufacture  ;  and  also  from  selling  or  offering  for  sale  any 
liquorice  or  preparation  of  liquorice  not  being  of  the  Pits'  manufacture, 
so  as  to  represent  that  the  same  has  been  manufactured  by  the  Pits. 
McAndrew  v.  Basset  (V.-C.  W.),  33  L.  J.  (Ch.)  661. 

Trade-mark —  Wines — Injunction. 

Let  the  Defts  be  restrained  until,  &c.,  from  affixing  or  causing  to  be 
affixed  to  any  casks  of  wine  shipped  to  their  orders  the  brand  or  mark 
of  a  crown  and  the  word  "  Seixo,"  or  any  other  combination  of  marks  or 
words  so  contrived  as  by  colourable  imitation  or  otherwise  to  repre- 
sent the  marks  or  brands  of  the  Pit,  and  from  employing  any  marks 
or  words  which  should  be  so  contrived  as  to  represent  or  induce  the 
belief  that  such  wines  were  Crown  Seixo,  or  the  produce  of  the  Quinta 
do  Seixo,  or  otherwise  using  the  word  Seixo  without  clearly  distin- 
guishing the  same  from  the  wine  produced  by  the  Quinta  do  Seixo. 
Seixo  V.  Provezende  (V.-C.  W.),  Jan.  17,  1865;  L.  E.  1  Ch.  192. 

Trade-mark —  Glenfield  Starch — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  respondent  (the  Deft), 
his  servants  and  agents,  &c.,  from  using  the  word  "  Glenfield "  in  or 
upon  any  labels  affixed  to  packets  of  starch  manufactured  by  or  for 
him,  and  from  in  any  other  way  representing  the  starch  manufactured 
by  or  for  him  to  be  "  Glenfield  Starch,"  and  from  selling  or  causing 
the  same  to  be  sold  as  "  Glenfield  Starch,"  and  from  doing  any  act  or 
thing  to  induce  the  belief  that  starch  manufactured  by  or  for  him  is 
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"  Olenfield  Starch"  or  starch  manufactured  by  tlie  appellants. — Ee- 
spondent  to  pay  costs  of  appellants  in  the  Courts  below.  Woiherspoon 
V.  Currie,  L.  E.  5  H.  L.  509,  523. 

Trade-mark — Eureka  Shirts — Injunction. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  to  restrain 
them,  their  agents,  servants,  and  workmen,  from  applying  the  marker 
title  "  Eureka  "  to  any  shirts  manufactured  by  the  Defts,  or  to  any  shirts 
sold  by  them,  unless  such  shirts  be  manufactured  by  the  Pit,  and  from 
selling  or  disposing  of  any  shirts  already  marked  with  the  mark  or 
title  "  Eureka,"  unless  such  mark  shall  have  been  applied  by  the  Pit 
and  with  his  sanction,  and  from  issuing  any  boxes  or  packages  con- 
taining shirts  upon  or  in  which  the  mark  or  title  "  Eureka  "  shall  be 
applied  to  shirts  not  of  the  Pit's  manufacture.  Let  an  account  be 
taken  of  the  profits  made  by  the  Defts  in  manufacturing  and  selling 
and  in  selling  shirts  under  the  mark  or  title  of  "  Eureka  "  since  the 
22nd  February,  1870,  the  date  of  the  filing  of  the  Pit's  bill.  Defts 
to  pay  to  Pit  the  amount  certified  to  be  due  within  fourteen  days  after 
date  of  certificate.  Directions  for  payment  by  Defts  of  the  cost  of 
suit  other  than  the  costs  of  the  appeal,  and  for  return  of  appeal 
deposit.     Ford  v.  Foster,  L.  E.  7  Ch.  611. 

Trade-mark — Injunction — Account  of  Goods  sold — Damages. 

Let  the  Deft  be  restrained,  &c.,  from  selling  goods  as  the  Pit's 
manufacture  or  as  bearing  his  trade-mark  which  have  not  been  manu- 
factured by  the  Pit  and  from  representing  as  the  manufacture  of  the 
Pit  or  as  bearing  his  trade-mark  any  goods  which  are  not  of  the  Pit's 
manufacture,  and  from  selling  or  ofiering  for  sale  any  goods  not  manu- 
factured by  the  Pit  to  which  the  Pit's  trade-mark,  or  any  trade-mark 
similar  to  or  only  colourably  diifering  therefrom  shall  be  affixed,  and 
from  aflfixing  to  any  goods  the  Pit's  trade-mark,  or  any  mark  similar 
to  or  only  colourably  differing  therefrom. — Let  the  following 
account  and  inquiry  be  taken  and  made  : — 1.  An  account  of  the  quan- 
tities of  goods  not  of  the  Pit's  manufacture  to  which  the  Pit's  trade- 
mark or  any  mark  similar  to  or  only  colourably  differing  from  such 
trade-mark  have  been  applied  by  the  Defts  or  which  they  have  sold 
with  such  counterfeit  mark  affixed  thereto.  2.  An  inquiry  what 
damages  have  been  sustained  by  the  Pit  by  reason  of  the  Defts  having 
sold  such  goods.  Let  such  articles  not  of  the  Pit's  manufacture,  but 
marked  with  the  said  counterfeit  trade-mark  as  are  in  the  possession 
or  power  of  the  Defts,  be  disposed  of  as  the  Court  shall  direct. — Adjourn 
further  consideration.— Liberty  to  apply.— 2^08<er  v.  Megevand  (M.  E,), 
May  19,  1876. 
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Teade-mAeks. 

No  man  is  allowed  to  use  names,  marks,  letters,  or  other  indicia  by  wMch  he 
may  induce  purchasers  to  believe  that  the  goods  which  he  is  selling  are  the 
manufacture  of  another  person :  Perry  v.  Truefltt,  6  Beav.  73  ;  The  Collier's 
Compomy  v.  Cowen,  3  K.  &  J.  428 ;  JBraham  v.  Bustard,  1  H.  &  M.  447 ;  Wother- 
spoon  V.  Currie,  L.  It.  5  H.  L.  508. 

The  name  of  the  manufacturer,  or  any  symbol  or  emblem,  however  unmeaning 
in  itself,  or  any  system  of  numbers,  may  become  the  subject  of  a  trade-mark : 
Leather  Cloth  Co.  v.  American  Cloth  Co.,  11  H,  L.  C.  523,  per  Lord  Kingsdown ; 
see  also  Tovmg  v.  Macrae,  9  Jur.  (N.S.)  822 ;  Ainsworth  y.  Walmsley,  L.  E. 
1  Eq.  518 ;  Wotherspoon  v.  Cwrrie,  L.  E.  5  H.  L.  508  ;  Order,  p.  393  ;  Fwd  v, 
Foster,  L.  E.  7  Oh.  611;  Order,  p.  393;  Eirst  v.  Denham,  L.  E.  14  Eq.  542. 

And  the  name  of  the  place  of  origin  from  which  an  article  has  been  produced 
may  be  the  subject  of  a  trade-mark :  McAndrew  v.  Bassttt,  33  L.  J.  (Ch.)  561 ; 
Order,  p.  392  ;  Wotherspoon  v.  Currie,  L.  E.  5  H.  L.  508  ;  Eadde  v.  Norrtuiri, 
L.  E.  14  Eq.  348. 

So  too  a  crest :  Beard  v.  Turner,  13  L.  T.  (N.S.)  746  ;  Standish  v.  Whitwell, 
14  W.  E.  512. 

And  a  fancy  name  which  designates  a  particular  kind  of  article  may  be  in 
general  use  in  price  lists  which  circulate  between  manufacturers  and  retail 
dealers  without  prejudicing  the  right  of  the  inventor  to  the  exclusive  use  of  the 
fancy  name  as  a  trade-mark  in  the  sale  of  the  article  to  the  public :  Ford  v. 
Foster,  L.  E.  7  Oh.  611. 

It  must  be  made  out  that  the  person  sought  to  be  restrained  is  selling  his  own 
goods  to  persons  who  purchase  them  as  being  the  goods  of  another :  Burgess  v. 
Burgess,  3  De  G.  M.  &  0.  904 ;  Croft  v.  Bay,  7  Beav.  85  ;  Farina  v.  SUverlocJc, 

1  K.  &  J.  517  ;  6  De'  a.  M.  &  G.  214 ;   Welch  v.  Knott,  4  K.  &  J.  747  ;  Seixo  v, 
Provezende,  L.  E.  1  Ch.  192  ;  Order,  p.  392. 

But  where  there  is  no  trade-mark  the  goods  manufactured  by  a  particular  firm 
may  be  sold  by  a  rival  under  the  name  of  that  firm  if  the  goods  are  sold  as  the 
actual  manufacture  of  that  rival :   Singer  Ma/nufa^turing  Co.  v.  Wilson,  L.  E. 

2  Ch.  D.  434. 

An  injunction  will  be  granted  against  the  use  of  a  trade-mark  although  such 
use  may  originally  have  taken  place  in  ignorance  of  the  rights  of  the  owner : 
MilUngton  v.  Fox,  3  My.  &  Cr.  338  ;  Order,  p.  391 ;  see  also  Francks  v.  Weaver, 
10  Beav.  297  ;  McAndrew  v.  Bassett,  10  Jur.  (N.S.)  496. 

Where  a  trade-mark  is  not  actually  copied,  the  existence  of  a  fraudulent  inten- 
tion is  a  necessary  element  in  the  consideration  of  the  case.  The  party  com- 
plained of  must  be  proved  to  have  done  the  act  with  the  fraudulent  design  of 
passing  off  his  own  goods  as  those  of  the  pit :  Wotherspoon  v.  Currie,  L.  E. 
5  H.  L.  508. 

It  is  not  necessary,  however,  to  shew  an  exact  resemblance  between  the  original 
and  the  counterfeit.  It  is  sufficient  if  there  is  sufBcient  resemblance  as  will 
mislead  an  unwary  purchaser :  S.  C. 

If  a  trade-mark  represents  an  article  as  protected  by  a  patent,  when,  in  fact,  it 
is  not  so  protected,  such  a  statement  prima  facie  amounts  to  a  misrepresentation 
of  an  important  fact,  which  would  disentitle  the  owner  of  the  trade-mark  to  relief 
in  a  Court  of  Equity  :  Leather  Cloth  Co.  v.  American  Cloth  Co.,  ]  1  H.  L.  C.  523 ; 
per  Lord  Kingsdown ;  see  also  Perry  v.  Truefitt,  6  Beav,  73 ;  Bidding  v.  Eow, 
8  Sim.  477. 
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But  if  a  patent  had  existed,  but  since  expired,  and  tlie  term  is  not  used  as  in- 
dicating the  existing  protection  of  a  patent,  but  as  the  name  by  which  the  article 
has  become  known,  misrepresentation  would  not  be  implied :  Leather  Cloth  Co.  v. 
American  Cloth  Co.,  11  H.  L.  C.  523  ;   see  also  Eddsten  v.  Vick,  11  Hare,  87. 

By  the  Trade-Marks  fiegistration  Act,  1875,  and  for  the  purposes  of  that  Act  a 
trade-mark  is  defined  to  consist  of  one  or  more  of  the  following  essential  particulars ; 
that  is  to  say,  a  name  of  an  individual  or  firm  printed,  impressed,  or  woven  in 
some  particular  and  distinctive  manner ;  or  a  written  signature,  or  copy  of  a 
written  signature,  of  an  individual  or  firm  ;  or  a  distinctive  device,  mark,  heading, 
label,  or  ticket ;  and  there  may  be  added  to  any  one  or  more  of  the  said  particulars 
any  letters,  words,  or  figures,  or  combination  of  letters,  words,  or  figures;  also  any 
special  and  distinctive  woi-d  or  words,  or  combination  of  figures  or  letters  used  as 
a  trade-mark  before  the  passing  of  this  Act,  may  be  registered  as  such  under  this 
Act :  38  &  39  Vict,  c  91,  s.  10. 

"  From  and  after  the  1st  day  of  July,  1877,  a  person  shall  not  be  entitled  to 
institute  any  proceedings  to  prevent  or  to  recover  damages  for  the  infringement  of 
any  trade-mark  as  defined  by  the  principal  Act  until  and  unless  such  trade-mark 
is  registered  in  pursuance  of  that  Act,  or  until  and  -unless,  with  respect  to  any 
device,  mark,  name,  combination  of  words,  or  other  matter  or  thing  in  use  as  a 
trade-mark  before  the  passing  of  the  principal  Act,  registration  thereof  as  a  trader 
mark  under  the  principal  Act  shall  have  been  refused  " :  The  Trade-Marks  Regis- 
tration Amendment  Act,  1876  (39  &  40  Vict.  c.  33),  s.  1. 

"  When  an  application  by  any  person  to  register  as  a  trade-mark  a  device,  mark, 
name,  word,  combination  of  words,  or  other  matter  or  thing  proposed  for  registra- 
tion as  a  trade-mark,  which  has  been  in  use  as  a  trade-mark  before  the  passing 
of  the  Trade-Marks  Eegistration  Act,  1875,  has  been  refused,  it  shall  be  the  duty 
of  the  registrar  on  request,  and  on  payment  of  the  prescribed  fee  to  give  to  the 
applicant  a  certificate  of  such  refusal,  and  a  certificate  so  granted  shall  be  con- 
clusive evidence  of  such  refusal " :  The  Trade-Marks  Eegistration  Amendment 
Act,  1876  (39  &  40  Vict.  c.  33),  s.  2. 

See  The  Tbade-Maeks  Registbation  Acts,  1875  and  1876,  post,  p.  832. 

Counterfeit  Trade-mark — Destruction  of  Chattel — Inspection  of 

Manufactdre. 

"  In  every  case  in  any  suit  at  law  or  in  equity  against  any  person  for  forging 
or  counterfeiting  any  trade- mark  or  for  fraudulently  applying  any  trade-mark  to 
any  chattel  or  article,  or  for  selling,  exposing  for  sale,  or  uttering  any  chattel  or 
article  with  any  trade-mark  falsely  or  wrongly  applied  thereto,  or  with  any  forged 
or  counterfeit  trade-mark  applied  thereto,  or  for  preventing  the  repetition  or  con- 
tinuance of  any  such  wrongful  act,  or  the  committal  of  any  similar  act  in  which 
the  pit  shall  obtain  a  judgment  or  decree  against  the  deft,  the  Court  shall  have 
power  to  direct  every  such  chattel  and  article  to  be  destroyed  or  otherwise  dis- 
posed of ;  and  in  every  such  suit  in  a  Court  of  law  the  Court  shall  or  may  upon 
giving  judgment  to  the  pit  award  a  writ  of  injunction  or  injunctions  to  the  deft 
commanding  him  to  forbear  from  committing,  and  not  by  himself  or  otherwise  to 
repeat  or  commit,  any  offence  or  wrongful  act  of  the  like  nature  as  that  of  which 
he  shall  or  may  have  been  convicted  by  such  judgment,  and  any  disobedience  of 
any  such  writ  of  injunction  or  injunctions  shall  be  punished  as  a  contempt  of 
Court " :  25  &  26  Vict.  c.  88,  s.  21. 

"  And  ia  every  such  suit  at  law  »r  in  equity  it  shall  be  lawful  for  the  Court  or 
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a  judge  thereof  to  make  such  order  as  sucli  Court  or  judge  shall  think  fit  for  the 
iaspection  of  every  or  any  manufacture  or  process  carried  on  by  the  deft  in  which 
any  such  forged  or  counterfeit  trade-mark,  or  any  such  trade-mark  as  aforesaid, 
shall  he  alleged  to  be  used  or  applied  as  aforesaid,  and  of  every  or  any  chattel, 
article,  and  thing  in  the  possession  or  power  of  the  deft  used  or  intended  to  be  or 
capable  of  being  used  for  producing  or  making  any  forged  or  counterfeit  trade- 
mark alleged  to  be  forged  or  counterfeit,  or  for  falsely  or  wrongfully  applying  any 
trade-mark  ;  and  any  person  who  shall  refuse  or  neglect  to  obey  any  such  order 
shall  be  guilty  of  a  contempt  of  Court  " :  Ibid. 

Account  of  Pbofits — Damages. 

A  man  whose  trade-mark  has  been  taken  is  entitled  to  an  account  of  profits : 
Burgess  v.  Hills,  26  Beav.  244 ;  Burgess  v.  Hatchley,  26  Beav.  249 ;  Gartier  v. 
Carlisle,  31  Beav.  292  ;  Harrison  v.  Taylor,  11  Jur.  (N.S.)  408. 

But  iwhere  a  person  innocently  sells  goods  bearing  a  spurious  trade-mark, 
although  he  vnll  be  restrained  by  injunction  he  will  not  be  made  to  account : 
Moet  V.  Gouston,  33  Beav.  578. 

A  foreigner  has  a  remedy'  by  suit  in  this  country  for  an  injunction  and  account 
of  profits,  although  the  goods  may  not  have  been  manufactured  or  sold  in  this 
country  :  Gollins  Go.  v.  Brown,  3  K.  &  J.  423. 

On  an  inquiry  whether  any  and  what  damage  has  accrued  to  the  pits  from 
the  unlawful  use  by  the  deft  of  a  trade-mark,  the  onus  lies  upon  the  pit  to 
prove  special  damage  by  loss  of  custom  or  otherwise :  Leather  Cloth  Go.  v.  Eirsch- 
field,  L.  B.  1  Eq.  299. 

If  a  trade-mark  is  not  only  a  trade-mark  properly  so  called,  hut  contains  state- 
ments materially  affecting  the  value  of  the  goods  to  which  it  is  affixed,  these 
statements  must  be  judged  like  statements  made  in  separate  labels  or  advertise- 
ments :  Leather  Cloth  Co.  v.  American  Cloth  Co.,  11  H.  L.  C.  523,  543,  per  Lord 
Kingsdown. 

A  publisher  or  author  has  either  in  the  title  of  his  work,  or  in  the  application 
of  his  name  to  the  work,  or  in  the  particular  marks  which  designate  it,  a  species 
of  property  similar  to  that  which  a  trader  has  in  a  trade-mark  :  Kerr,  478 ;  Lord 
Byron  v.  Johnstone,  2  Mer.  29  ;  Seeley  v.  Fisher,  11  Sim.  581 ;  Clement  v. 
Maddick,  1  Griif.  98  ;  Ghappell  v.  Sheard,  2  K.  &  J.  117  ;  Chappell  v.  Davidson; 
2  K.  &  J.  123 ;  Maxwell  v.  Hogg,  L.  E.  2  Ch.  307. 

As  to  the  mode  of  taking  the  accounts  see  Gartier  v.  Carlisle,  31  Beav.  292  ; 
Bent  V.  Tvrpin,  2  J.  &  11.  139 ;  Leather  Cloth  Go.  v.  Hirschfleld,  L.  B.  1  Bq. 
299. 

CONFIDENTIAL  COMMUNICATIONS,  &c. 
Solicitor — Confidential  Information — Injunction. 
Let  an  injunctioa  be  awarded  until  further  order  to  restrain  the  Pits 
Daniel  Davies  and  Eobert  Davies  from  employing  Kichard  Humphrey 
Jones  and  John  Francis  Belwood  Fay,  solicitors  of  this  Court,  or  either 
of  them,  as  their  solicitor  or  solicitors  in  this  suit ;  and  also  to  restrain 
the  said  E.  H.  Jones  and  J.  F.  B.  Fay  from  acting  as  solicitor  or  solicitors 
for  the  said  Pits  in  this  suit;  and  also  to  restrain  the  said  E.  H. 
Jones  from  communicating  to  the  said  Pits  D.  Davies  and  E.  Davies, 
or  either  of  them,  their  or  his  counsel,  clerks,  attorneys,  or  agents. 
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any  information  relating  to  the  agreements  in  the  pleadings  men- 
tioned which  came  to  the  knowledge  of  the  said  E.  H.  Jones  as 
solicitor  to  the  Deft  Amelia  Marie  Clough.  Davies  v.  Clough,  8  Sim. 
262,  269. 

Trader — Becijie — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Deft  Moat,  his  agents, 
servants,  and  workmen,  nntil,  &c.,  from  selling  or  causing  or  pro- 
curing to  he  sold  under  the  title  or  designation  of  '  Morison's  Universal 
Medicine '  or  of  '  Morison's  Vegetable  Universal  Medicine,'  any  medi- 
cine made  or  manufactured  by  him  the  said  Deft,  or  by  or  under 
his  order  or  direction,  and  also  to  restrain  the  Defts,  his  agents, 
servants,  and  workmen,  from  making  or  compounding  any  medicines 
accoi-ding  to  the  secret  recipe  or  prescription  in  the  bill  mentioned, 
and  from  in  any  manner  Using  the  said  secret  recipe  or  prescription 
of  or  for  compounding  the  said  medicines  or  any  part  thereof.  Morison 
V.  Moai,  9  Hare,  241. 

Confidential  Communications — Letters — Mancsceipts. 

The  right  and  property  of  an  author  or  composer  of  any  work,  whether  of 
literature,  art,  or  science,  in  any  such  work  unpubhshed,  entitles  the  owner  to 
withhold  the  same  altogether  from  the  knowledge  of  others :  Prince  Albert  v. 
Strange,  1  Mac.  &  G.  25  ;  Order,  p.  376 ;  Tipping  v.  GJarh,  2  Hare,  393. 

And  the  Court  will  interfere  by  injunction  to  prevent  a  title  being  set  up 
arising  out  of  a  violation  of  such  right :  Prince  Albert  v.  Strange,  svpra ;  Gee 
V.  Pritchard,  2  Sw.  402. 

A.  man  by  sending  a  letter  to  another  gives  him  a  right  to  read  and  keep  the 
letter,  but  does  not  give  him  the  right  to  publish  its  contents  to  the  world : 
Kerr,  187  ;  Percival  v.  Phipps,  2  Ves.  &.  B.  19,  29  ;  Patin  v.  Oafhercdle,  1  Coll. 
565. 

The  right  to  an  itijunction  in  the  above  cases  does  not  depend  solely  upon  pro- 
perty, but  has  its  foundation  in  a  breach  of  trust.,  confidence,  or  contract :  see 
observations  of  Cottenham,  L.  C,  in  Prince  Albert  v.  Strange,  supra ;  Abernethy 
V.  Hutcldnscm,  3  L.  J.  (Ch.)  209. 

T"he  Court  will  restrain  a  solicitor  employed  by  a  client  to  conclude  an  agree- 
ment from  acting  as  the  soUcitor  of  a  person  who  had  filed  a  bill  to  set  aside  the 
agreement  and  from  communicating  any  information  relating  to  it :  Davies  v. 
Clough,  8  Sim.  262,  269 ;  Order,  supra. 

The  injvmction  goes  to  restrain  the  client  from  employing  the  solicitor  as  well 
as  the  solicitor  from  being  employed :  Ibid. ;  liiggs  v.  Head,  Sau.  &  Sc.  335 ; 
Hobhouse  v.  Hamilton,  Ibid.  359,  n. 

The  Court  will  also  restrain  a  solicitor  from  communicating  to  a  person  suing  a 
former  client  documents  or  matters  of  evidence  in  possession  of  the  solicitor  in 
respect  of  such  employment :  Lewis  v.  Smith,  1  Mac.  &  G.  417. 

The  Court  will  not  interfere  where  the  work,  the  publication  of  which  is  sought 
to  be  restrained,  is  of  an  injurious  tendency :  Southey  v.  Slierwood,  2  Mer.  435. 

The  Court  will  not  restrain  a  person  from  divulging  a  trade  secret :  Newberry 
V  James,  2  Mer.  451 ;   Williams  v,  Williams,  3  Mer,  160, 
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But  the  Court  will  restrain  such  person  if  he  has  entered  into  a  contract,  either 
express  or  implied,  upon  the  subject :  Morism  v.  Moat,  9  Hare,  241 ;  21  L.  J. 
248 ;  Order,  p.  397. 

INJUNCTIONS  AGAINST  RAILWAY  AND  OTHER  COMPANIES  AND 
COEPORATIONS. 

BaUway  Company — Compulsory  Purchase  of  whole  of  Hospital^InjimcHon. 

Let  an  injunction  be  awarded  against  the  Defts  the  Charing  Cross 
Eailway  Company  to  restrain  them,  their  servants  and  agents,  nntil 
the  hearing  of  this  cause  or  further  order,  from  issuing  their  warrant 
for  summoning  a  jury  for  all  or  any  of  the  purposes  in  the  notice 
dated  the  22nd  of  January,  1861,  referred  to  in  the  Pit's  bill  men- 
tioned; and  also  from  taking  any  proceedings  whatever  for  acquiring 
compnlsorily  the  portion  only  of  St.  Thomas'  Hospital  referred  to  in 
the  said  notice  and  in  the  Pit's  bill  mentioned.  St.  Thomas'  Hospital 
V.  Charing  Cross  By.,  1  J.  &  H.  400. 

Bailway  Company — Nursery  Garden — Whole  of  Land  to  be  tahen — 


Let  an  injunction  be  awarded  against  the  Defts  the  Metropolitan 
District  Eailway  Company  to  restrain  them,  their  attorneys,  contrac- 
tors, servants,  and  agents,  until,  &c.,  from  entering  upon  or  taking 
possession  of,  and  from  proceeding  to  construct  their  railway  or  works 
upon  any  part  of  the  Pit's  premises  in  the  bill  mentioned,  until  they 
have  paid  to  the  Pits  or  properly  secured  the  amount  of  the  purchase- 
moiiey  or  compensation  payable  in  respect  of  the  whole  of  the  said 
premises,  and  from  taking  any  proceedings  in  pursuance  of  the  notice 
dated  the  —  day  of  —  in  the  bill  mentioned,  or  otherwise,  to  ascer- 
tain the  purchase-money  or  compensation  payable  in  respect  of  part 
-only  of  the  said  premises.  Salter  v.  Metropolitan  District  By.  Co., 
L.  E.  9  Eq.  432. 

Bailway  Company — Land  not  bond  fide  required  for  Undertaking — 

Injunction. 
Let  an  injunction  be  awarded  against  the  Defts  the  Manchester  and 
Leeds  Eailway  Company  to  restrain  them,  their  solicitors  and  agents, 
until  the  further  order  of  the  Court,  from  proceeding  before  a  jury  to 
assess  the  value  of  and  take,  under  the  powers  of  the  Acts  of  Parlia- 
ment in  the  pleadings  mentioned,  any  larger  or  other  part  of  the  land 
in  the  pleadings  mentioned  than  will  be  required  to  enable  the  said 
Defts  to  form  a  slope  next  to  the  said  railway  at  the  rate  of  two  feet 
horizontal  to  one  foot  perpendicular,  besides  twelve  feet  in  breadth, 
along  the  whole  length  of  the  said  field.  Webb  v.  Manchester  and  Leeds 
By.  Co.,  4  My.  &  Or.  116. 
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Bailway  Company — Station  to  he  erected — Injunction. 

Let  the  Defts  the  Salisbury  and  Dorset  Junction  Eailway  Company, 
within  three  calendar  months  from  the  date  of  this  decree,  make  and 
erect  a  station  at  Alderholt,  in  the  parish  of  Cranbourne,  in  the 
county  of  Dorset,  in  the  Pit's  bill  mentioned. 

Let  the  Defts  the  Salisbury  and  Dorset  Junction  Railway  Company 
and  the  London  and  South  Western  Eailway  Company  be  restrained 
until  further  order  from  allowing,  the  said  Salisbury  and  Dorset  Junc- 
tion Eailway  to  remain  without  a  station  for  the  reception,  transmis- 
sion, egress,  and  ingress  of  passengers  and  goods  along  their  said  line 
of  railway  according  to  the  terms  of  the  covenant  contained  in  the 
indenture  dated,  &c.,  in  the  Pit's  bill  mentioned.  But  the  operation 
of  the  said  injunction  is  to  be  suspended  until  after  the  expiration  of 
three  calendar  months  from  the  date  of  this  decree.  Let  the  Defts  the 
companies  pay  to  the  Pit  his  costs  of  suit,  to  be  taxed,  &o.  Churchill 
V.  Salisbury  and  Dorset  By.  Co.  (V.-C.  B.),  March  4,  1875. 

Bailway  Company — Compensation  to  Owners — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  the  East  and 
West  Lidia  Docks  and  Birmingham  Junction  Eailway,  their  servants, 
Workmen,  and  agents,  from  keeping  possession  of  the  land  and 
premises  in  the  Pit's  bill  mentioned  and  described,  or  any  part  thereof, 
and  from  prosecuting  the  works  of  the  said  intended  railway  upon  the 
said  land  and  premises,  until  the  value  of  the  rights  and  interests  of 
the  Pits  therein  have  been  ascertained  and  due  payment  of  such  value 
made  or  secured  to  the  Pits  in  manner  by  the  companies'  respective 
Acts  of  Parliament  required,  or  until  the  said  Defts  shall  have  fully 
answered  the  Pit's  bill,  or  until  further  order.  Banhen  v.  East  India 
Bocks,  12  Beav.  298. 

Bailway  Company — Compensation  to  Owners — Injunction. 

Let  the  Defts  the  East  London  Eailway  Company,  their  servants, 
agents,  and  workmen,  be  restrained  until,  &c.,  from  digging  or  break- 
ing up  the  soil  of  any  part  of  the  strips  of  land  situate,  &c.,  in  the 
Pit's  bill  mentioned,  and  from  excavating  any  tunnel  or  other  under- 
ground workings  through  or  in  any  part  of  the  same,  and  from  re- 
moving or  carrying  away  from  the  said  lands  any  sand  or  gravel,  and 
from  erecting  or  constructing  any  machinery,  apparatus,  or  other 
matter  or  thing  on  any  part  of  the  said  lands,  or  otherwise  committing 
or  doing  any  waste  or  damage  thereon,  or  in  or  to  the  ground  or  soil 
thereof,  and  from  further  disturbing,  intermeddling,  or  interfering 
with  the  possession  or  enjoyment  of  any  part  of  the  said  land,  until 
the  compensation  payable  to  the  Pit  in  respect  of  his  right  in  the  suil 
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thereof  has  been  aseei'tained  and  paid  or  secured  in  accordance  with 
the  provisions  of  the  East  London  Eailway  Act,  1865,  and  the  Acts 
incorporated  therewith.  Colebrooke  v.  East  London  By.  Co.  (M.  E.), 
April,  10,  1875. 

Mailway  Company — Undertaking  to  treat — Motion  to  stand  over. 

Upon  motion  for  an  injunction,  &c.,  and  the  Defts  the  railway  com- 
pany by  their  counsel  undertaking  to  serve  the  Pits  on  or  before  the 
—  day  of  —  with  notice  to  treat  under  the  lands  Clauses  Consolida- 
tion Act,  1846,  for  the  purchase  of  the  land  in  the  bill  mentioned,  and 
forthwith  to  apply  to  the  Board  of  Trade  for  the  appointment  of  a 
valuer,  and  also  undertaking  within  forty-eight  hours  after  the  date  of 
the  certificate  of  the  said  board  to  deposit  in  the  bank  under  the  provi- 
sions of  the  said  Act  the  amount  to  be  mentioned  in  the  certificate  of 
the  said  board,  the  Court  doth  not  think  fit  to  make  any  order  upon 
the  said  motion,  except  that  the  costs  thereof  be  costs  in  the  cause. 
Woolridg&y.  Byde  and  Newport  By.  Co.  (M.  E.),  Oct.  14,  1874. 

Bailway .Company — Injury  to  Adjoining  House' — Inquiry  as  to  Damages. 

Let  an  inquiry  be  made  what  sum  of  money  ought  to  be  paid  by  the 
Great  Eastern  Eailway  Company  to  the  Pits  in  respect  of  the  injury 
done  to  the  Pits  by  the  said  company  having  commenced  operations  to 
pull  down  the  messuage  24,  High  Street,  Shoreditoh,  in  the  pleadings 
mentioned,  and  to  dig,  excavate,  and  remove  the  ground  or  soil  on  the 
south  side  of  the  said  messuage,  without  taking  in  the  first  instance 
all  necessary  precautions  to  prevent  injury  to  the  Pit's  premises  in  the  ' 
bill  mentioned.  Defts  to  pay  within  a  month  from  date  of  certificate 
the  amount  certified  to  be  due. — ^Directions  for  taxation  and  payment 
of  costs.     Biscoe  v.  Oreat  Eastern  By.  Co.,  L.  E.  16  Eq.  036. 

Bailway  Company — Begatta — Injunction. 

Let  a  perpetual  injunction  be  awarded  against  the  Defts  the  North 
Stafibrdshire  Eailway  Company  to  restrain  them,  their  tenants, 
ofiicers,  servants,  and  agents,  and  every  of  them,  from  holding,  keep- 
ing or  celebrating  any  regatta  or  other  public  amusements  on  the 
lake  or  reservoir  called  or  known  bj'  the  name  of  the  Eudyard  Eeser- 
voir,  situate  in  Eudyard  Vale,  near  Leek,  in  the  county  of  Stafford, 
in  the  pleadings  mentioned ;  and  from  using  or  employing  any  steam- 
boats or  other  boats  or  vessels  on  or  upon  the  said  lake  or  reservoir  for 
the  purpose  of  any  such  regatta  or  other  public  amusements ;  and  also 
to  restrain  the  said  Defts,  their  tenants,  ofiicers,  servants,  and  agents, 
from  letting  out  boats  on  the  said  lake  or  reservoir  for  hire,  and  from 
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using  the  said  reservoir  for  any  otlier  purpose  to  the  injury  or  preju- 
dice of  the  Pits,  or  for  any  other  purpose  than  the  purposes  mentioned 
in  the  Act  intituled  "  An  Act  to  enable  the  Company  of  Proprietors, 
&o.,  to  make  a  Navigable  Canal,"  &c.  Bostoch  v.  North  Staffordshire 
By.  Co.,  3  Sm.  &  G.  283. 

Bailway  Company — Arrears  of  Dividends — Injunction. 

Let  an  injunction  be  avsrarded  to  restrain  the  Eastern  Union  Bail- 
way  Company  and  Sir  Samuel  Bignold,  T.  B.,  &c.,  or  other  the  direc- 
tors of  the  said  company  for  the  time  being,  until  the  hearing  of  this 
cause  or  further  order,  from  declaring  or  paying  any  dividend  on  the 
ordinary  shares  or  stock  of  the  said  company  without  first  paying  or 
satisfying  the  arrears  of  dividends  due,  as  in  the  bill  mentioned,  at  the 
time  of  the  passing  of  the  Eastern  Union  Eailway  Amendment  Act, 
1853,  in  respect  of  the  preference  stock  or  shares  in  the  bill  men- 
tioned. And  this  order  to  be  without  prejudice  to  any  question  as  to 
the  arrears  of  dividends  between  the  time  of  the  passing  of  the  said 
Act  and  of  the  redemption  of  such  preference  stock  or  shares.  Sturge 
V.  Eastern  Union  By.  Co.,  7  De  G.  M.  &  G.  168,  169. 

Bailway  Company — Extension  of  Railway — Expenses — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  G.  E.,  H.  G.,  B., 
&c.,  and  the  Defts  the  Oxford,  Worcester,  and  Wolverhampton  Eail- 
way Company,  until,  &c.,  from  using  or  applying  the  funds  and 
moneys  of  the  said  company  for  or  towards  the  payment  of  any  costs, 
charges,  or  expenses  of  or  relating  to,  or  in  any  manner  occasioned  by, 
the  scheme  for  an  extension  railway  in  the  Pits'  bill  menti(jned,  or  the 
soliciting  or  promotion  thereof,  or  the  bill  introduced  or  about  to  be 
introduced  into  Parliament  as  in  the  Pits'  bill  mentioned,  or  in  any- 
wise connected  therewith,  or  from  or  by  reason  of  any  other  bill  or 
scheme  for  the  like  purpose,  and  in  particular  from  entering  into  any 
contracts,  agreements,  or  engagements  in  the  name  or  on  behalf  of 
the  said  railway  company  with  reference  to  the  proposed  undertaking, 
or  any  other  scheme  for  the  like  purpose,  or  the  promotion  thereof,  or 
vsdth  reference  to  the  said  bill,  or  any  other  bill  for  the  like  purpose, 
or  the  soliciting  or  promotion  of  any  such  bill ; 

And  also  from  excluding  S.  B.,  F.  P.  B.,  T.  B.,  E.  P.,  H.  S.,  and 
T.  W.,  or  any  of  them,  or  any  other  of  the  Great  Western  Eailway 
Company's  directors  of  the  Oxford,  Worcester,  and  Wolverhampton 
Eailway  Company,  from  full  and  free  access  to  and  inspection  of,  and 
obtaining  full  and  complete  information  touching  and  concerning 
all  agreements,  contracts,  reports,  correspondence,  proceedings,  acts, 
matters  and  things  made,  done,  received,  passed,  entered  into,  or  had 
by  any  of  the  directors,  or  officers,  servants,  or  agents  of  the  said 
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company  relating  to  or  concerning  the  said  proposed  scheme  or  under- 
taking, or  the  solicitation  or  promotion  of  the  said  bill  or  any  matter 
preliminary  thereto  or  connected  therewith ;  and  also  from  excluding 
the  said  S.  B.,  F.  P.  B.,  &o.,  or  any  of  them,  or  any  other  of  the  Great 
Western  directors  of  the  said  Oxford,  'Worcester,  and  "Wolverhampton 
Eailway  Company  from  their  full  and  free  participation  in,  and 
management  of,  tlie  affairs  of  the  same  Oxford,  Worcester,  and  Wolver- 
hampton Eailway  Company,  and  from  full  and  free  access  to  all  books 
and  papers  and  proceedings  of  the  same  company,  and  of  the  officers, 
servants  and  agents  thereof,  and  from  receiving  full  information  in 
all  respects  as  to  the  resolutions,  deliberations,  and  proceedings  of  all 
and  every  the  committees  of  the  same  board  of  directors  appointed 
and  to  be  appointed.  Great  Western  By.  Go.  v.  Bushput,  5  De  G.  & 
Sra.  290. 

Bailway  Company— Gosts  of  Suit  not  instituted  hy  it — Injunction. 

Let  an  injunction  be  awarded  against  the  Defts  to  restrain  them 
and  the  Dublin  Trunk  Connecting  Eailway  Company,  their  servants 
and  agents,  until,  &c.,  from  paying  or  applying  any  moneys  or  funds 
of  or  belonging  to  the  said  company,  which  are  now  in  their  or  any 
of  their  hands,  or  under  their  or  any  of  their  control,  or  which  shall 
or  may  be  received  by  or  come  into  their  hands,  or  under  their  or  any 
of  their  control,  for  or  towards  the  costs,  or  costs,  charges,  and  ex- 
penses of  the  Pits  of  or  in  the  suit  of  W.  v.  0.  in  the  bill  men- 
tioned.    Kernaghan  v.  Williams,  L.  E.  6  Eq.  288. 

Bailway  Gompany — Capital  Account  wrongly  charged — Injunction. 

The  Court  being  of  opinion  that  one  moiety  of  the  charges  for  the 
directors  and  auditors  and  office  expenses  has  been  improperly  charged 
on  former  occasions  of  dividends  being  declared  to  capital  account,  and 
that  interest  on  the  difference  between  £449,330  and  £1,331,320 
debentures  is  not,  nor  is  any  part  thereof,  properly  chargeable  to 
capital  account,  and  that  the  statement  and  account  issued  by  the 
directors  this  day  is  founded  upon  accounts  making  the  same  charges 
to  capital  account,  and  the  Pit  undertaking,  &c.,  Let  an  injunction 
be  awarded  against  the  Defts  the  Metropolitan  Eailway  Company  to 
restrain  them  and  the  Defts,  directors  of  the  said  company,  from 
declaring  or  paying  any  dividend  except  so  far  as  the  profits  and  other 
income  of  the  said  company  may  be  applicable  to  such  dividend,  regard 
being  had  to  the  provisions  of  the  special  Acts  authorizing  the  several 
undertakings  of  the  said  company,  and  those  of  the  Companies  Clauses- 
Consolidation  Act,  1846.  Bloxam  v.  Metropolitan  By.  Co,  L.  E.  3  Ch. 
337,  345. 
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Railway  Companies — Bunning  of  Trains — Inquiries — Injunction. 

The  Court  being  of  opinion  that  the  Pit  is  entitled  in  the  first 
mentioned  suit  to  an  injunction  as  prayed  against  the  Defts  the 
railway  companies,  with  reference  to  the  running  of  trains  over  his 
land  or  otherwise  using  the  same  for  their  purposes  without  his  con- 
sent, and  the  Pit  submitting  in  lieu  of  such  injunction  to  have  paid 
to  him  the  present  value  of  the  land  recovered  by  him  in  ejectment, 
such  value  to  be  ascertained  by  the  Court,  including  what  is  proper  to 
be  paid  for  mesne  profits  in  respect  of  the  user  of  such  land  by  the 
Defts  the  railway  companies  for  six  years  before  the  filing  of  the  bill 
in  the  first-mentioned  suit  up  to  the  settlement  of  the  amount  of  such 
mesne  profits  as  hereinafter  provided,  and  the  alternative  being  offered 
by  the  Court  to  the  Defts  the  railway  companies  either  to  have  such  an 
injunction  as  aforesaid  granted,  or  to  pay  to  the  Pit  such  value  and 
mesne  profits  as  aforesaid,  and  the  Defts  the  railway  companies 
preferring  the  latter  of  such  alternatives. 

1.  Let  an  inquiry  be  made  what  is  the  present  value  of  the  land  of 
the  Pit  recovered  by  him  in  the  said  ejectment.  2.  An  inquiry  what 
farther  sum  is  proper  to  be  allowed  ^nd  paid  to  the  Pit,  as  and  for 
mesne  profits  in  respect  of  the  user  by  the  Defts .  the  railway  com- 
panies, or  either  of  them,  of  the  Pit's  land  since  the  —  day  of  — ,  being 
the  commencement  of  six  years  next  preceding  the  filing  of  the  Pit's 
bill  in  the  said  first-mentioned  suit.  '  Directions  for  payment  of 
amount  certified.  Judgment  obtained  by  Pit  against  the  Defts  the 
Great  Western  Eailway  Company  to  stand  as  a  security  for  amount 
due  in  respect  of  such  value  of  land  and  mesne  profits.  Upon  pay- 
ment by  the  Great  Western  and  Brentford  Eailway  Company  to  the 
Pit  J.  S.  of  the  amount  certified  to  be  due,  the  Pit  and  all  proper 
parties,  at  the  expense  of  the  Defts,  the  said  company,  to  convey  the 
said  land  and  vacate  the  said  judgment.  Let  an  injunction  be 
awarded  in  the  second-mentioned  suit  to  restrain  the  Defts  the  said 
company  from  further  proceeding  in  the  matter  of  the  inquiry  before 
the  jury  in.  the  bill  referred  to. — Directions  for  payment  of  costs. 
Stretton  v.  Great  Western  By.  Go.  (V.-C.  B.),  July  21,  1870. 

Bailway  Company — Manufacture  of  Locomotive  or  Boiling  Stock  for  Sale 
or  Hire — Injunction. 

LEt  an  injunction  be  awarded  against  the  London  and  North 
Western  Eailway  Company  to  restrain  them,  their  directors,  servants, 
and  agents,  until,  &c.,  from  manufacturing  locomotive  engines  or 
other  rolling  stock  for  sale  or  hire,  or  for  any  other  purpose  except  for 
the  ptupose  of  being  used  by  the  London  and  North  Western  Bailway 
Company  upon  any  railway  worked  and  used  by  them  or  some  part 
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thereof;  and  also  from  letting  for  hire  any  locomotive  engines  or  other 
rolling  stock  except  for  the  purposes  of  the  trafiSc  on  another  railway 
in  extraordinary  emergencies;  and  from  repairing  any  locomotive 
engines  or  other  rolling  stock  not  belonging  to  the  London  and  North 
Western  Eailway  Company  except  when  required  hy  the  exigencies  of 
their  traffic. 

But  this  injunction  is  not  to  extend  to  prevent  the  London  and 
North  Western  Eailway  Company  from  occasionally  letting  for  hire 
locomotive  engines  or  other  rolling  stock  manufactured,  or  purchased, 
or  otherwise  acquired  by  them  for  their  own  use  to  contractors  work- 
ing on  the  company's  line  of  railway,  or  on  any  line  worked  by  the 
London  and  North  Western  Eailway  Company,  or  to  the  proprietors  of 
collieries  and  works  adjoining  their  railway,  or  any  railway  worked  by 
them.  Nor  is  this  injunction  to  extend  to  prevent  the  said  railway 
company  from  building  locomotive  engines  and  other  rolling  stock 
for  and  selling  them  to  the  Manchester  and  South  Junction  and  Altrin- 
cham  Eailway  Company  for  use  on  the  line  of  railway  of  the  last  men- 
tioned company.  Defts  the  company  to  pay  costs  of  suit. — Liberty  to 
apply.  The  Attorney-General  v.  London  and  North  Western  Mailvoay 
'  (M.  E.),  Dec.  16,  1875. 


Corporation — Special  Lease — Injunction . 

Declare  that  the  Defts,  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Great  Yarmouth,  are  not  authorized  under  the  provisions 
of  the  Act  made  and  passed,  &c.,  to  grant  the  lease  in  question  to  the 
Deft  Charles  Moore,  in  consideration  of  such  fine,  at  such  rent,  and  for 
such  term  as  are  in  the  pleadings-  mentioned.  Let  an  injunction  be 
awarded  to  restrain  the  said  Deft  Charles  Moore  from  accepting,  and 
the  Defts,  the  mayor,  aldermen  and  burgesses  of  Yarmouth  from  execut- 
ing, the  said  lease.     Att.-Gen.  v.  Corporation  of  Yarmouth,  24  Beav.  625. 

Corporation^Charity — Menewal  of  Leases  and  Fines — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  the  master  and 
brethren  of  the  Hospital  of  St.  Cross,  near  Winchester,  and  the  Deft 
^Francis  Earl  of  Guildford  from  making  any  further  leases  of  any 
part  of  the  possessions,  hereditaments,  and  property  of  the  said 
hospital,  and  from  renewing  any  subsisting  leases  of  any  part  thereof 
upon  fines,  and  from  taking  or  receiving  any  sum  in  respect  of  any 
fines  to  be  taken  upon  any  grants  by  copy  of  court  roll  of  any  of  the 
said  manors,  lands,  possessions,  and  property,  and  also  to  restrain  the 
said  Defts  from  receiving  any  part  of  the  rents  and  profits  and  income 
of,  or  arising  from,  any  part  of  the  said  lands,  hereditaments,  and 
property  which  belongs  to  the  said  Hospital  of  St.  Cross,  or  to  the 
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said  Hospital  or  Almshouse  of  Noble  Poverty.     Att.-Gen.  v.  St.   Gross 
Hospital,  17  Beav.  435. 

Corporation — Public  Becreation  Ground — Injunction. 

Declare  that  according  to  the  true  constmction  of  the  Act  of 
Parliament  made  and  passed  in  the  7th  and  8th  years  of  the  reign  of 
her  present  majesty  Queen  Victoria,  intituled,  &c.,  the  piece  of  land 
in  the  said  Act  and  in  the  said  information  mentioned  and  described 
as  the  north-western  portion  of  the  Marsh,  and  now  known  as  the 
Cricket  Ground,  ought  to  be  used  for  the  purposes  of  public  recreation 
only,  and  be  subject  to  such  rights  of  common  and  of  recreation  and 
other  public  rights  as  are  mentioned  in  the  said  Act,  and  that  it  is  a 
breach  of  trust  in  the  Defts  to  remove  the  fair  called  the  Above  Bar 
Fair  in  the  said  information  mentioned  to,  or  permit  the  same  to  be 
held  in  or  upon  the  said  piece  of  ground  called  the  Cricket  Ground,  or 
any  part  thereof,  or  in  or  upon  the  road  called  the  Itchen  Bridge 
Eoad  in  the  said  Act,  and  order  and  decree  the  same  accordingly. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  Defts,  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Southampton,  their 
workmen,  servants,  and  agents,  from  removing  the  said  Fair  called 
Above  Bar  Fair  to,  or  holding  or  permitting  the  same  to  be  holden 
upon,  the  said  piece  of  ground,  being  the  north-western  portion  of  the 
Marsh  mentioned  in  the  said  Act,  and  now  called  or  known  as  the 
Cricket  Ground,  or  any  part  thereof,  or  upon  the  said  road  called 
the  Itchen  Bridge  Eoad,  and  from  letting  the  said  ground,  or  anj- 
part  thereof,  to  any  person  for  the  purpose  of  erecting  booths,  stands, 
or  other  buildings,  or  permitting  to  be  erected  thereon  any  booth, 
stand,  or  other  building  for  the  purposes  of  the  said  fair,  and  from 
letting  out  the  said  piece  of  land,  or  any  part  thereof,  for,  or  as,  or 
permitting  the  same  to  be  used  for  or  as  standing  room  for  any 
waggons,  carts,  or  other  vehicles,  or  for  the  exhibition  or  sale  of 
horses,  oxen,  sheep,  or  other  cattle  for  the  purposes  of  the  said  Fair. — 
Defts  to  pay  costs  of  suit.  Attorney-General  v.  Mayor  of  Southampton, 
1  Giff.  363. 

Beligious  Bodies — Incumbent  improperly  appointed — Injunction. 
Let  an  injunction  be  awarded  against  the  Deft  F.  M.  to  restrain  him 
until,  &c.,  from  performing  divine  service  in  the  church  of  St.  Mary, 
Shrewsbury,  and  from  reading  therein  the  articles  and  other  matters 
required  to  be  read  by  a  curate  licensed  to  a  church  on  taking  posses- 
sion thereof;  and  fiom  doing  or  causing  to  be  done  any  act,  matter, 
or  thing  to  put  himself  into  possession  of  the  said  curacy  under  or  by 
virtue  of  the  said  election,  nomination,  and  licence,  or  any  of  them. 
Attorney-General  v.  Earl  of  Powis,  Kay^  186, 
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Eeligious  Bodies — Preachers — Injunction  against  Interference  with. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  T.  S.,  &o.,  from 
taking  possession  of  the  pulpit  in  the  chapel  of  Fearby  at,  &c.,  vested  in 
the  trustees  of  the  indenture  dated,  &c.,  and  from  excluding  the 
preachers,  or  any  of  them,  duly  appointed  by  the  major  part  of  the  trus- 
tees acting  in  the  trusts  of  the  said  indenture  to  preach  and  officiate  in 
the  said  chapel,  from  preaching  or  officiating  in  the  said  chapel,  and 
from  in  any  manner  disturbing  or  interfering  with  the  performance 
of  divine  worship  in  the  said  chapel,  and  from  in  any  manner  inter- 
meddling or  interfering  with  the  trust  premises :  Stott  v.  Storey 
(V.-C.  W.),  July  18,  I860. 

Incorporated  Company — Forfeiture  of  Shares — Injunction. 

Let  an  injunction  be  awarded  to  restrain  the  Defts  Mitchell,  Bell, 
Bagshawe,  &c.,  and  the  Chartered  Bank  of  India,  Australia,  and 
China,  until  further  order,  from  forfeiting  or  declaring  to  be  forfeited 
any  shares  in  the  said  company  on  the  ground  either  of  non-payment 
of  any  call  or  of  non-execution  of  the  deed  of  settlement  in  the 
pleadings  mentioned,  and  from  selling  or  disposing  of  as  forfeited  on 
either  of  such  grounds  any  shares  or  share  in  the  said  company,  and 
to  restrain  the  Defts  H.  and  B.  from  executing  the  said  deed  of  settle- 
ment on  behalf  of  the  Pits,  or  the  other  subscribers  to  the  said 
company,  or  any  of  them.  Norman  v.  Mitchell,  6  De  G.  M.  &  G.. 
648. 

Incorpoeatbd  and  other  Companies — Coepoeations. 

All  companies  incorporating  the  Lands  Clauses  Act  (8  Vict.  c.  18)  and  the 
Pailways  Clauses  Consolidation  Act  (8  Vict.  c.  20)  with  their  Special  Act,  and 
taking  possession  of  lands  under  their  summary  powers,  may  be  restrained  by  in- 
junction as  trespassers  if  possession  is  not  taken  in  strict  accordance  with  the 
Acts :  Fooks  v.  Wilts  and  Somerset  By.  Co.,  5  Hare,  199  ;  Manchester  By.  Co.  v. 
Oreat  Northern  By.  Co.,  9  Hare,  284 ;  Stone  v.  Commercial  By.  Co.,  4  My.  &  Cr. 
122,  cited  in  Kerr,  304. 

If  the  lands  are  in  •possession  of  a  receiver  or  committee  of  a  lunatic  appointed 
by  the  Court,  and  the  company  proceeds  without  the  sanction  of  tjie  Court,  an 
injunction  may  he  obtained :  Tink  v.  Bundle,  10  Beav.  318. 

A  company  will  be  restrained  from  entering  upon  land  until  the  moneys 
awarded  have  been  paid  or  deposited  as  required  by  the  84th  clause  of  the  Hall- 
ways Clauses  Act :  Lee  v.  Milner,  2  Y.  &  C.  Ex.  617. 

But  where  a  company  let  into  possession  of  the  land  required  for  their  railway, 
and  having  given  a  bond  for  payment  pf  the  purchase-money,  made  default,  it  was 
held  that  the  landowner  was  not  entitled,  upon  a  bill  for  specific  performance,  to 
have  an  injunction :  Pell  v.  Northampton  and  Banlmry  By.  Co.,  L.  R.  2  Ch. 
100,  overruling  Gosens  v.  Bognor  By.  Co.,  L.  R.  1  Ch.  594. 

Whether  the  landowner  might  not  be  entitled  to  a  receiver,  or  to  have  the 
purchase-money  paid  into  Court,  quaere. 
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But  an  action  will  lie  to  restrain  a  railway  company  from  placing  an  obstruction 
partly  on  a  public  footway  and  partly  on  land  belonging  to  a  rival  railway,  wbere 
access  to  the  station  of  the  former  is  stopped ;  London  and  North  Western  By. 
Co.  V.  Lancashire  and  Yorhshire  By.  Co.,  L.  R.  4  Eq.  174. 

The  diversion  of  a  stream  is  a  "  taking "  within  the  meaning  of  the  85th 
clause  of  the  Lands  Clauses  Act :  Ferrand  v.  Corporation  of  Bradford,  21  Beav. 
412. 

.  Where  a  person  is  willing  to  sell  to  a  company  the  whole  of  a  house,  building, 
or  manufactory,  under  the  94th  section  of  the  Lands  Clauses  Act,  the  Court  will 
restrain  the  company  from  compulsory  purchase  of  only  a  part  of  such  premises  : 
St.  Thomas'  Hospital  v.  Charing  Cross  By.  Co.,  1  J.  &  H.  400 ;  Order,  p.  398  ; 
Sparrow  v.  Oxford  and  Worcester  By.  Co.,  2  De  G.  M.  &  G.  94. 

Where  a  company  has  entered  into  possession  under  the  85th  clause  of  the 
Lands  Clauses  Act  without  making  compensation  to  the  mortgagees,  the  Court 
will  restrain  the  further  proceedings  of  the  company :  Banhen  v.  East  India 
Docks  Co.,  12  Beav.  298 ;  Order,  p.  399. 

A  railway  company  will  be  restrained  from  taking  lands  under  their  parlia- 
mentary powers  not  bond  fide  required  for  the  purposes  of  their  undertaking : 
Well  v.  Manchester  and  Leeds  By.  Co.,  4  My.  &  Cr.  116  ;  Order,  p.  398. 

The  Court  will  enforce  by  injunction  the  provisions  of  the  115th  section  of  the 
Eailway  Clauses  Consolidation  Act  as  regards  engines  improper  to  be  used : 
Midland  By.  Co.  v.  Arribergate  By.   Co.,  10  Hare,  359. 

In  the  execution  of  their  works  railway  companies  must  take  reasonable  pre- 
cautions for  the  safety  of  adjoining  houses :  Bichet  v.  Metropolitan  By.  Co., 
L.  R.  2  H.  L.  175  ;  Biscoe  v.  Great  Eastern  By.  Co.,  L.  E.  16  Bq.  636  ;  Order, 
p.  400. 

For  cases  wherp  the  Court  has  enforced  by  injunction  working  agreements 
between  railway  companies,  see  Wolverhampton,  rf'C,  By.  Co.  v.  London  and 
North  Western  By.  Co.  (L.  C.  for  M.  R.),  L.  R.  16  Eq.  433. 

But  a  private  person  who  appHes  for  an  injunction  to  restrain  a  company  from 
violating  the  provisions  of  an  Act  of  Parliament  must  satisfy  the  Court  that  he 
will  suffer  substantial  injury  from  the  act  complained  of:  Mayor  of  Liverpool  v. 
Chorley  Waterworks  Co.,  2  De  G.  M.  &  G.  860 ;  Wintle  v.  Bristol  and  South 
Wales  By.  Co.,  10  W.  R.  210 ;  Stockport  Waterworks  Co.  v.  Mayor  of  Man- 
chester, 9  Jur.  (N.S.)  266  ;  cited  in  Kerr,  544. 

Companies  incorporated  for  special  purposes  exist  for  those  purposes  only,  and 
if  they  exceed  the  limits  of  their  jurisdiction  may  be  restrained  by  injunction : 
Frewin  v.  Lewis,  4  My.  &  Cr.  254  ;  Mayor  of  Liverpool  v.  Chorley  Waterworks, 
2  De  G.  M.  &  G.  860 ;  Stockport  Waterworks  Co.  v.  Mayor,  &c.,  of  Manchester, 
9  Jur.  (N.S.)  266;  Hare  v.  London  and  North  Western  By.  Co.,  2  J.  &  H.'l09  ; 
Bustock  V.  NoHh  Staffordshire  By.  Co.,  3  Sm.  &  G.  283. 

Railway  companies  have  been  restrained  from  carrying  on  business  as  coal 
merchants:  Att.-Oen.  v.  Great  Northern  By.  Co.,  1  Dr.  &  Sm.  154;  from  the 
manufacture  of  locomotive  engines  or  rolling  stock  for  sale  or  hire:  Att.-Qen.  v. 
London  and  North  Western  By.  Co. ;  Order,  p.  404 ;  from  applying  the  funds  of 
a  company  towards  a  steam  packet  company  in  connection  with  the  railway : 
Colman  v.  Eastern  Counties  By.  Co.,  10  Beav.  1 ;  from  the  purchase  of  shares  in 
another  railway :  Salomons  v.  Laing,  12  Beav.  339  ;  from  applying  the  funds  of 
the  company  to  an  extension  railway,  or  the  promotion  of  a  Bill  in  Parliament 
for  that  purpose :  Great  Western  By.  Co.  v.  Bushout,  5  De  G.  &  Sm.  290,; 
Order,  p.  402  ;  Vance  v.  East  Lancashire  By.  Co.,  3  K.  &  J.  50  ;  from  applying 
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moneys  raised  to  complete  a  branch  to  the  purposes  of  the  main  line  :  Bagshaw  v. 
Eastern  Union  By.  Co.,  2  Mac.  &  G.  389  ;  Cohen  v.  Wilhinson,  12  Beav.  134 ; 
1  Mac.  &  G.  486  ;  from  letting  out  boats  for  hire :  Bostock  v.  North  Staffordshire 
By.  Co.,  3  Sm.  &  G.  283 ;  Order,  p.  401. 

So,  also,  they  have  been  restrained  from  paying  dividends  on  the  ordinary  stock 
until  arrears  of  dividends  on  the  preference  shares  have  been  paid :  Sturge  v. 
North  Eastern  Union  By.  Co.,  7  De  G.  M.  &  G.  158  ;  Order,  p.  401 ;  (see  also 
Crawford  v.  North  Eastern  By.  Co.,  3  K.  &  J.  723  ;  Stevens  v.  South  Devon 
By.  Co.,  9  Hare,  325;  Henry  v.  Great  Northern  By.  Co.,  1  De  G.  &  J.  607  ; 
Mathews  v.  Oreat  Northern  By.  Co.,  28  L.  J.  (Ch.)  373 ;  and  from  the  pay- 
ment of  interest  to  shareholders  out  of  capital  or  borrowed  moneys  before  any 
profits  had  been  realized  :  Macdougall  v.  Jersey  Imperial  Botel  Co.,  2  H.  &  M- 
528. 

They  have  also  been  restrained  from  paying  dividends  except  so  far  as  the 
profits  and  income  of  the  company  were  properly  applicable,  having  regard  to 
the  charges  and  expenses  attributable  to  income  and  not  to  capital :  Bloocam 
V.  Metropolitan  By.  Co.,  L.  E.  3  Ch.  337 ;  Order,  p.  402. 

So,  also,  from  entering  into  illegal  agreements  with  one  another  for  amalgama- 
tion :  Charlton  v.  Newcastle  and  Carlisle  By.  Co.,  5  Jur.  (N.S.)  1097. 

Injunctions  have  been  granted  to  restrain  the  illegal  forfeiture  of  shares : 
Naylor  v.  South  Devon  By.  Co.,  1  De  G.  &  Sm.  32  ;  Watson  v.  Eales,  23  Beav. 
300  ;  Norman  v.  Mitchell,  5  De  G.  M.  &  G.  648  ;  Order,  p.  406 ;  the  insertion  of 
a  man's  name  on  the  register  of  shareholders :  Taylor  v.  Hughes,  2  J.  &  Lat.  24 ; 
the  illegal  supension  of  a  shareholder  from  his  rights  :  Adley  v.  Whifstable  Co., 
17  Ves.  315  ;  19  Ves.  304 ;  and  to  restrain  a  company  from  making  calls  upon 
one  of  its  members :  Ta/t  v.  Harrison,  10  Hare,  489  ;  Smith  v.  Beese  Biver  Co., 
L.  E.  2  Eq.  264. 

The  ownership  acquired  in  land  by  a  public  company  under  their  compulsory 
powers  for  the  purpose  of  their  works  is  a  qualified  ownership,  to  be  restricted  to 
pui'poses  expressed  in  the  Act.  The  landowner  is  entitled  to  an  injunction  to 
restrain  the  use  of  the  land  for  other  purposes :  Bostock  v.  North  Staffordshire 
By.  Co.,  3  Sm.  &  G.  283  ;  Order,  p.  401. 

If  corporate  property  be  affected  by  a  trust,  the  power  and  jurisdiction  of  the 
Court  to  enforce  and  execute  the  trust  attaches  equally  as  it  does  upon  other 
property  similarly  circumstanced :  Kerr,  570. 

The  application  of  the  funds  of  municipal  corporations  to  purposes  not  autho- 
rized by  their  Acts  has  been  restrained  by  injunction:  Att.-Gen.  v.  Mayor 
of  Wigan,  Kay,  274;  Att- Gen  v.  Corporation  of  Norwich,  IQ  Sim.  225  ;  '21 
L.  J.  (Ch.)  139 ;  Att.-Gen.  v.  Cm-poratimi  of  Yarmouth,  21  Beav.  625 ;  Order, 
p.  404. 

And  a  vestry  has  been  restrained  from  applying  one  class  of  rates  and  receipts 
in  supplying  the  deficiencies  in  another  class  of  rates:  Att.-Gen.  v.  Corporation 
of  Thetford,  8  W.  E.  467. 

In  the  case  of  eleemosynary  corporations,  where  the  visitor  commits  a  breach 
of  trust,  the  Court  has  interfered  by  way  of  injunction  :  Att.-Oev.  v.  St.  Cross 
Hospital,  17  Beav.  435 ;  Order,  p.  405 ;  Daugan  v.  Bivaz,  28  Beav.  233  ;  Att.- 
Gen.  V.  Smythies,  2  My.  &  Cr.  135. 

In  the  case  of  spiritual  or  ecclesiastical  corporations  where  there  is  a  trust  the 
Court  will  interfere  by  injunction  to  restrain  breaches  of  it:  Ati.-Gen.  v.  St. 
Cross  Hospital,  17  Beav.  435;  Order,  p.  405  ;  Att.-Gen.  v.  Earl  of  Powis,  Kay, 
186 ;  Order,  p.  405. 
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Where  the  right  of  nomination  to  a  heneSce  is  in  question,  injunctions  may  be 
granted  restraining  the  presentation :  Edenhorough  v.  Archbishop  of  Canterbury, 
2Russ.  93;  Att.-Qen.  V.  Cuming,  7  Jv.r.  187,  191;  2  Y.  &  C.  139;  Nicholson 
V.  Knapp,  9  Sim.  326. 

And  the  Court  has  restrained  the  bishop  of  the  diocese  from  taking  advantage 
of  a  lapse  pending  the  suit :  Nicholson  v.  Knapp,  9  Sim.  326. 

THE  MERCHANT  SHIPPING  ACTS,  1854  to  1875. 

Sale  of  Ship  prohibited. 

Upon  motion,  &c.,  by  counsel  for  J.  E.  de  W.,  a  member  of  tbe  firm 
of  De  W.  &  Co.  of  Liverpool,  and  upon  reading,  &c.,  and  the  said  J.  E. 
de  W.  undertaking  as  to  damages,  &c.,  in  case  the  Court  should  here- 
after be  of  opinion  that .  any  person  or  persons  shall  have  sustained 
any  by  reason  of  this  order  which  the  said  J.  E.  de  W.  ought  to  pay, 
this  Court  doth  prohibit  any  dealing  with  the  British  ship  Lily  for 
six  weeks  from  this  time  or  until  further  order.  Be  The  Lily  (V.-C.  W.), 
Feb.  18,  I860. 

Payment  into    Court — Inquiries — Injunction, 

Let  the  Pit  on  or  before  the  16th  December,  1867,  pay  into 
Court  to  the  credit  of  this  cause  £4700  1  Is.  6d.  (being  £4488  12s.  6d. 
for  tonnage,  calculated  at  the  rate  of  £8  per  ton  for  every  ton,  of 
561  tons  and  eight-hundredths  of  another  ton,  the  gross  tonnage, 
without  deduction  on  account  of  engine-room,  of  the  Ship  Velasquez 
in  the  bill  mentioned,  and  £211  19s.  for  interest  on  such  amount 
at  the  rate  of  £4  per  cent,  per  annum  from  the  11th  October,  1866, 
up  to  the  16th  December,  1867).  Invest  and  accumulate.  Let  an 
inquiry  be  made  to  ascertain  what  persons  are  entitled  to  claim 
in  respect  of  the  loss'of  the  barque  Star  of  Ceylon  in  the  bill  men- 
tioned, and  of  the  goods,  merchandise,  and  things  on  board  of  her 
at  the  time  of  the  collision  with  the  said  Ship  Velasquez  as  in  the  bill 
mentioned,  and  in  respect  of  the  damage  or  loss  (if  any)  to  any  goods* 
merchandise,  or  things  on  board  the  said  ship  Vehgquez  at  the  time 
of  the  said  collision,  and  for  what  amounts  respectively ;  and  for  that 
purpose  Let  advertisements  be  published  in  the  London  Gazette  and 
such  other  public  papers  as  the  judge  shall  think  fit  for  all  persons 
claiming  in  respect  of  the  said  barque  Star  of  Ceylon,  or  of  the  goods, 
merchandise,  and  things  on  board  her  at  the  time  of  the  said  colli- 
sion with  the  said  ship  Velasquez,  or  in  respect  to  the  damage  or 
loss  to  any  goods,  merchandise,  or  things  on  board  the  said  ship 
Velasquez  at  the  time  of  the  said  collision,  to  come  in  before  the  judge 
and  make  out  their  claims.  Let  a  peremptory  day  be  fixed  for  that 
purpose.  Let  an  inquiry  be  made  how  any  bank  annuities  and  cash 
on  the  credit  of  this  cause  ought  to  be  apportioned  among  the  Defts, 
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and  other  claimants  who  shall  estahlish  their  claim  in  respect  of  the 
matters  aforesaid. — Pit  to  pay  Defts'  costs  of  certain  proceedings  in  the 
Admiralty  Court.  Upon  payment  Let  an  injunction  be  awarded 
against  the  Defts  to  restrain  them,  their  attorneys  and  agents,  from 
further  prosecuting  the  proceedings  in  the  High  Court  of  Admiralty 
commenced  by  them  against  the  Siid  ship  Velasquez  and  her  freight, 
and  from  commencing  or  prosecuting  any  other  action  or  actions  in 
.respect  of  the  loss  of  the  barque  Star  of  Ceylon  in  the  Pit's  bill  men- 
tioned, and  any  goods,  merchandise,  and  things  on  board  her  respect- 
ively. Adjourn  further  consideration. — Liberty  to  apply.  Saeny  v. 
Briggs  (V.-C.  W.),  Nov.  16,  1867. 

Similar  Order — Apportionments  to  he  paid. 

The  Pits  by  their  counsel  alleging  that  the  gross  tonnage,  without 
deduction  on  account  of  engine  room,  of  the  steam  tug  Betriever  in  the 
bill  mentioned  is  SOQ^-^^j,  and  that  the  limit  of  the  amount  which 
they  are  liable  to  pay  in  respect  of  the  losses  in  the  fourth  paragraph 
of  the  Pit's  bill  mentioned,  calculated  at  the  rate  of  £8  per  ton,  is  the 
sum  of  £2402  8«.,  Let  the  Pits  the  New  Steam  Tug  Company, 
Limited,  on  or  before  the  —  day  of — pay  into  Court  to  the  credit  of, 
&c.,  the  sum  of  £2435  Is.  5d.,  such  sum  being  made  up  of  the  said 
sum  of  £2402  8«.,  together  with  £32  13s.  5d.  for  interest  at  the  rate  of 
£4  per  cent,  per  annum  from  the  9th  May,  1874,  to  the  10th  Septem-, 
ber,  1874.  Invest  and  accumlate.  Let  an  injunction  Tae  awarded  to 
restrain  the  Defts  W.  S.  and  E.  D.,  their  proctors,  solicitors,  and  agents, 
from  commencing  or  prosecuting  any  suit  or  action  in  respect  of  the 
collision  in  the  bill  mentioned,  or  any  loss  or  damage  occasioned 
thereby  (otherwise  than  in  respect  of  any  loss  of  life  or  personal 
injury)  until  further  order.  1.  Let  an  inquiry  be  made  what  persons 
are  entitled  to  claim  against  the  Pits  as  owners  of  the  said  steam  tug 
Betriever  in  respect  of  the  said  collision,  or  any  loss  or  damage  occa- 
^oned  thereby,  otherwise  than  in  respect  of  loss  of  life  or  personal 
injury,  and  for  what  amounts  respectively.  Let,  for  the  purposes 
of  such  inquiry,  advertisements  be  issued,  &o.  2.  Let  an  inquiry  be 
made  what  is  the  gross  tonnage  of  the  said  steam  tug  Betriever  with- 
out deduction  on  account  of  engine  room,  and  what  is  the  amount  at 
the  rate  of  £8  per  ton  on  such  gross  tonnage  of  the  Pit's  liability 
in  respect  of  the  damage  done  by  the  said  steam  tug  as  in  the  4th 
paragraph  of  the  bill  mentioned.  And  if  it  shall  appear  upon  the 
result  of  such  inquiry  that  such  amount  exceeds  the  said  sum  of 
£2435  Is.  5d.  to  be  paid  into  Court  as  aforesaid.  Let  the  Pits  the 
New  Steam  Tug  Company,  Limited,  within  twenty-one  days  after  the 
date  of  the  chief  clerk's  certificate,  pay  into  Court  to  the  like  credit 
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such  further  sum  of  cash  as  shall  be  certified  to  be  required  with  the 
said  sum  of  £2435  Is.  3d.  to  make  up  such  amount.  Let  the  amount 
hereinbefore  directed  to  be  purchased  be,'  upon  the  production  of  the 
chief  clerk's  certificate  of  the  result  of  such  inquiry,  sold,  and  out  of 
the  money  to  arise  by  such  sale,  and  the  said  money  on  deposit,  and 
any  interest  to  be  credited  in  respect  thereof,  and  the  said  cash  (if 
any),  the  several  amounts  certified  to  be  due  to  the  several  claimants 
upon  the  result  of  the  inquiry  No.  1  be  paid  to  the  several  persons 
to  whom  such  amounts  shall  be  certified  to  be  due;  and  that  the 
residue  thereof  be  paid  to  the  Pits  the  New  Steam  Tug  Company, 
Limited.  But  if  the  said  money,  interest,  and  cash  (if  any)  shall  not 
be  sufficient.  Let  the  same  be  aj^ortioned  among  the  several  claimants 
in  proportion  to  the  amounts  of  their  respective  claims,  and  Let 
such  apportioned  amounts  be  certified  and  paid  to  such  claimants 
respectively.  Pit  to  pay  Defts'  costs  of  suit,  and  to  pay  the  claimants 
who  shall  make  out  their  claims  such  sums  for  costs  as  shall  be  certi- 
fied to  be  due. — Liberty  to  apply.  New  Steam  Tug  Co.,  Limited,  v. 
Singleton  (M.  E.),  July  31,  1874. 

The  MERCHAifT  Shipping  Acts,  1864  to  1875. 

Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested  by  trans- 
mission, on  the  death  of  any  owner  or  on  the  marriage  of  a  female  owner,  in  any 
person  not  qualified  to  he  an  owner  of  British  ships,  the  Court  of  Chancery  may, 
if  the  ship  is  registered  in  England,  upon  the  application  of  the  unqualified  per- 
son, order  such  property  to  be  sold,  and  the  proceeds  to  be  paid  to  the  person 
entitled  under  such  transmission  or  otherwise,  as  the  Court  may  direct :  17  &  18 
Vict.  c.  104,  s.  62. 

The  order  must  contain  a  declaration  vesting  the  right  to  transfer  the  ship  or 
share  in  some  nominee  of  the  Court :    17  &  18  Vict.  c.  104,  s.  63. 

The  application  for  sale  must  be  made  within  four  weeks  after  the  occurrence 
of  the  event  on  which  the  transmission  has  taken  place,  or  within  such  further 
time,  not  exceeding  a  year  from  such  date,  as  the  Court  may  allow ;  and  if  nO 
such  application  is  made  within  such  period,  or  the  Court  refuses  to  accede 
thereto,  the  ship  or  share  so  transmitted  is  to  he  forfeited  :  17  &  18  Vict.  c.  104,  • 
s.  64. 

The  Court  may,  upon  summary  applicatioii  of  any  interested  person  made 
either  by  petition  or  otherwise,  and  either  ex  parte  or  upon  service  of  notice  on 
any  other  person  as  the  Court  may  direct,  issue  an  order  prohibiting  for  a  time 
to  be  named  in  such  order  any  dealing  with  such  ship  or  share  ;  and  it  shall  he 
in  the  discretion  of  such  Court  to  make  or  refuse  any  such  order,  and  to  annex 
thereto  any  terms  or  conditions  it  may  think  fit :  17  &  18  Vict.  c.  104,  s.  65. 

The  liability  of  a  shipowner  in  damages  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ships,  boats,  goods,  mer- 
chandise, or  other  things,  is  limited  to  £15  per  ton  of  the  ship's  tonnage ;  and 
in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or  other  things,  whether 
there  be  in  addition  loss  of  life  or  personal  injury  or  not,  to  £8  per  ton  of  the 
ship's  tonnage  :  25  &  26  Vict.  c.  63,  s.  54. 
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Where  any  liability  is  alleged  to  have  been  incurred  by  any  owner  in  respect 
of  loss  of  life,  personal  injury,  or  loss  of  or  damage  to  ships,  boats,  or  goods,  and 
several  claims  are  made  or  apprehended  in  respect  of  such  liability,  proceedings 
may  be  entertained  at  the  suit  of  any  owner  for  the  purpose  of  determining  the 
amount  of  such  liability,  and  for  the  distribution  of  such  amount  rateably 
amongst  the  several  claimants,  and  the  Court  of  Chancery  has  power  to  stop  all 
actions  pending  in  any  other  Court  in  relation  to  the  same  subject-matter :  17  &  18 
Vict.  c.  104,  s,  514. 

See  also  34  &  35  Vict.  c.  110 ;  35  &  36  Vict.  c.  73  ;  36  &  37  Vict,  c,  85 ;  38 
&  39  Vict.  c.  88. 

The  shipowner  must  pay  into  Court  the  amount  for  which  he  is  liable,  together 
with  interest  on  the  sum  found  due  for  damages ;  Siraker  v.  Eartland,  2  H,  & 
M.  570  ;  10  Jur.  <N.S.)  1143. 

He  also  pays,  in  the  absence  of  special  circumstances,  the  costs  of  all  claimants 
whose  claims  are  established,  including  the  costs  of  actions  at  law  commenced 
by  any  of  such  claimants  but  stayed  by  injunction :  The  African  Steamship  Oo. 
V.  Swanzy,  2  K.  &  J.  660. 

As  to  the  amount  of  the  liabilities  of  the  shipowner,  see  Merchant  Shipping 
Amendment  Act  (25  &  26  Vict.  c.  63  s.  54)  :  Glahdm  v.  Barher,  34  Beav.  305 ; 
affirmed  L.  R.  1  Ch.  223 ;  S.  C,  L.  R.  2  Eq.  598. 

In  an  application  under  sect.  514  of  17  &  18  Vict.  c.  104,  the  sljipowner  must 
aver  that  he  has  incurred  liability  in  respect  of  some  damage :  HUl  v.  Andus, 
1  K.  &  J.  263. 

STOP  ORDERS, 
Common  Form. 

A.  [the  assignee]  by  his  counsel  [or,  solicitor]  submitting  to  be  bound 
by  the  .provisions  of  the  Cons.  Ord.  xxvi.,  rule  1,  Let  no  part  of  [or,  of 
the  share  or  interest  of  —  in]  the  sum  of  £ — ■  Consolidated  3  per 
Cent.  Annuities  in  Court  to  the  credit  of,  &c.,  the  account,  &c.  [or,  in 
the  sum  of  —  cash  on  the  credit  of,  &c.],  or  in  any  interest  to  accfue 
on  the  said  sum  of  stock,  be  sold,  transferred  [paid  out],  or  otherwise 
disposed  of  without  notice  to  the  said  A.  [If  the  sum  of  cash  is  to  he 
invested :  Let  no  part  of  [the  share  or  interest  of  —  in]  the  sum  of  cash 
standing  to  the  credit  of,  &c.,  be  paid  out  except  for  the  purchase  of 
Bank  3  per  Cent.  Annuities,  and  Let  no  part  of  the  Bank  Annuities  to 
be  purchased  therpwith  be  sold,  transferred,  or  otherwise  disposed  of 
without  notice  to  the  said  A.] 

Assignee  of  Person  who  had  obtained  Stop  Oi'def, 

B.  the  assignee  of  A.  submitting,  &c.,  Let  B.  be  substituted  for  the 
said  A.  as  the  person  to  whom  notice  is  to  be  given  before  any  sale, 
transfer,  payment,  or  other  disposition  of  the  —  Annuities  and  —  caSh 
in  Court  to  the  credit  of,  &c,,  in  the  order  dated  the  —  day  of  — 
mentioned,  is  made.     Tench  v.  Cheese  (M.  E.),  Jan.  26,  1865. 
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St(^  Order  continued  on  Fund  to  be  carried  over. 
Let  —  in  Court  to  the  credit  of,  &c.,  he  carried  over  to  the  credit 
of,  &c.     And  the  said  Bank  Annuities  [cash]  and  interest  so  to  he 
carried  over  are  to  continue  suhject  to  the  restraint  imposed  hy  the 
order  dated  the  —  day  of  — . 

Ghmcery  Paymaster's  Cheque. 
Let  C.  he  restrained  until  further  order  from  receiving  the  cheque 
for  £ —  drawn  hy  the  Chancery  Paymaster  in  favour  of —  pursuant  to 
the  order  dated,  &o.,  or  The  cheque  for  £ —  drawn  by  the  —  in  favour 
of  —  pursuant  to  an  order  dated,  &c.,  is  not  to  he  delivered  out  hy  the 
Chancery  Paymaster  untU.  further  order. 

A  stop  order  does  not  decide  the  rights  of  parties :  Lucas  v.  Peacock,  9  Beav. 
118.  And  it  is  unnecessary  to  state  in  the  order  that  it  is  made  "  without 
prejudice  " :  S.  C. 

But  where  the  fund  has  heen  paid  in  under  the  Trustee  Eelief  Act  the  order 
was  made  "without  prejudice  to  the  trustee's  lien  for  costs":  Re  Blunt,  10 
W.  R.  379.     ^ 

An  incumbrancer  who  has  obtained  a  stop  order  and  served  it  upon  the  Ac- 
countant-General  thereby  obtains  priority  over  an  incumbrancer  who  has  not 
done  so  :  Greening  v.  Beckford,  5  Sim.  195 ;  Swayne  v.  Swapne,  11  Beav.  463. 

Prospective  stop  orders  have  been  made :  Cleveland's  Earte  Estates  (V.-C.  K.), 
Jan.  17,  1862.  But  a  similar  order  was  refused  where  there  was  no  certainty 
that  the  fund  would  be  brought  into  Court :  WeUesley  v.  Momington,  11  W. 
B.  17. 

Where  the  assignor  and  assignee  concur  the  stop  order  is  obtained  at  chambers ; 
Edmondson  v.  Harrison,  1  W.  R.  140,  If  the  assignor  does  not  concur  tha 
application  is  by  petition :  Be  Miller,  6  "W.  R.  238  ;  Be  Nowdl,  11  W.  R.  896. 

The  order  for  payment  of  an  incumbrancer's  claim  should  include  the  costs  of 
obtaining  the  stop  order,  otherwise  those  costs  will  be  disallowed  :  Waddilove  v. 
Taylw,  6  Hare,  307. 

"Where  a  fund  is  sought  to  be  charged  (see  Chabqino  Ordeks)  a  stop  order 
must  be  obtained  to  complete  the  creditor's  title  :  Miles  v.  Presland,  4  My.  & 
Cr.  431  ;  2  Beav.  300. 

Weits  of  Distringas. 

"  Any  person  claiming  to  be  interested  in  any  stock  transferable  at  the  Bank 
of  England  standing  in  the  name  of  any  other  person  may  sue  out  a  writ  of 
distringas  pursuant  to  the  statute  5  Vict.  c.  8  \_quaere,  c.  5J,  as  heretofore,  Such 
writ  to  be  issued  out  by  any  officer  of  the  High  Court  in  London,  where  writs  of 
summons  are  issued  "  ■  Judicature  Rules,  Order  46,  rule  2. 

Where  a  writ  of  distiingas  has  been  placed  upon  stock  standing  in  the  name 
of  a  person  or  body  politic  or  corporate  in  the  books  of  the  Banu  of  England, 
the  bank  is  not  authorized  to  refuse  to  transfer  after  eight  days  from  a  request 
made  by  the  person  in  whose  name  the  stock  is  standing :  Cons,  Ord.  xxvit., 
rule  4. 

And  the  writ  of  distringas  may  be  discharged  by  an  order  of  the  Court :  Cons. 
Ord.  XXVII.,  rule  3. 

2  E 
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CHARGINa  OEDERS. 

(1  &  2  Vict.  c.  110 ;  3  &  4  Vict.  c.  82.) 

Let  tlie  £ —  Consolidated  3  per  cent.  Annuities  standing  to  the 
credit  of,  &c.,  stand  charged  -with  the  payment  to" —  of  the  sum  of 
£ —  -with  interest  at  £ —  per  cent,  from  the  —  day  of  —  until  payment, 
unless  the  Deft  B.  shall  within  one  calendar  month  after  service  of 
this  order  [or  on  or  before  the —  day  of — ]  she-w  unto  this  Court  good 
cause  to  the  contrary.  And  the  applicant  A.  by  his  counsel  sub- 
mitting to  be  bound  by  the  provisions  of  the  Cons.  Ord.  xxvi.,  rule  1, 
Let  no  part  of  the  said  Consolidated- Anniiitiee  be  sold,  transferred,  or 
othervirise  disposed  of  -without  notice  to  the  applicant  A.  untU:  this 
order  shall  be  made  absolute  or  be  discharged. 

Order  Absolute. 

Let  the  order  dated,  &o.,  be  made  absolute.  Let  the  £ —  Bank  3 
per  cent.  Annuities  standing  to  the  credit  of,  &c.,  stand  charged  with 
the  payment  to  the  Petitioner  A.  of  the  sum  of  £ —  -with  interest  at 
£4  per  cent,  from,  &c.,  until  payment. 

Order  Nisi  charging  Banh  Annuities  not  in  Court. 

Let  the  £ —  Bank  3  per  Cent.  Annuities  standing  in  the  name  of 
the  Deft  B.  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England  stand  charged  with  the  sum  of  £ — ,  together  with  interest  on 
the  said  sum  at  the  rate  of,  &c.,  until  payment,  unless  the  Deft  B. 
shall  within  one  calendar  month  after  service  of  this  order  [or  on  or 
before  the  —  day  of  —  J  shew  unto  this  Court  good  cause  to  the 
contrary.  And  Let  the  Governor  and  Company  of  the  Bank  of 
England  be  restrained  from  permitting  a  transfer  of  the  said  Bank 
Annuities  in  the  meantime  and  until  this  order  be  made  absolute 
or  be  discharged. 

Order  Nisi — Fund  in  Court  charged  with  sums  ordered  to  he  paid  in 
another  Cause — Stop  Order. 

Let  the  interest  hereafter  to  accrue  during  the  life  of  the  Deft  A. 
J.  C.  on  the  £220  Bank  £3  Per  Cent.  Annuities  standing  to  the  credit 
of  W.  V.  D.,  the  account  of  the  Defts  A.  J.  C.  and  L.  W.  and  the  children 
of  the  said  L.  W.,  stand  charged  with  the  payment  to  the  Petitioner, 
the  Pit  T.  W.,  of  the  sums  of  £2197  19«.  8d.  like  annuities,  and  £1089 
12s.  Keduced  Annuities  by  the  decree  made  in  the  cause  of  W.  v.  C, 
dated  19  December,  1860,  ordered  to  be  transferred  to  the  Petitioner, 
and  with  interest  thereon  at  the  rate  of  —  per  cent,  per  annum  from 
the  said  19  December,  1860,  till  payment,  unless  the  said  Deft  A.  J.  C. 
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shall  within  one  calendar  month  from  the  service  t)f  this  order  shew- 
good  cause  to  the  contrary.  And  the  Petitioner  the  Pit  by  his  counsel 
submitting,  &c.,  Let  no  part  of  the  share  or  interest  of  the  said  Deft 
A.  J.  C,  of  and  in  the  said  £220  Bank  Annuities,  or  any  interest  to 
accrue  during  the  life  of  the  said  Deft  A.  J.  C.  in  respect  thereof,  be 
sold,  paid  out,  or  otherwise  disposed  of  without  notice  to  the  petitioner 
until  this  order  shall  be  made  absolute  or  discharged.  Ward  v.  Bavies 
(V.-C.  W.),  Jan.  19,  1872. 

Order  Nisi  discharged  on.  shewing  Cause. 

Let  the  said  order  dated,  &c.,  whereby  it  was  ordered,  &c.,  be  dis- 
charged (with  costs  to  be  taxed,  and  paid,  &c.). 

If  «po«  payment  of  costs  :  Let  it  be  referred,  &c.,  to  tax,  &c.  And  upon 
payment  of  the  said  costs.  Let  the  said  order  dated,  &o.,  be  discharged. 

Charging  Order. 

"  An  order  charging  stock  or  shares  may  he  made  by  any  divisional  Court  or 
by  any  judge,  and  the  proceedings  for  obtaining  such  order  shall  he  such  as  are 
directed,  and  the  effect  shall  be  such  as  is  provided  by  1  &  2  Vict.  c.  110,  ss.  14 
and  15,  and  3  &  4  Vict.  c.  82,  s.  1 " :  Jud.  Rules,  Order  46,  rule  1. 

Judgments  entered  up  against  any  person  in  any  of  the  superior  Courts  at 
Westminster  operate  as  a  charge  upon  all  real  estate :  1  &  2  Vict,  c.  110,  s.  13. 

But  no  judgment  creditor  is  entitled  to  proceed  in  equity  to  obtain  the  benefit 
of  the  charge  until  after  one  year  from  the  time  of  entering  up  such  judgment  • 
Ibid. 

He  may,  however,  obtain  an  order  to  restrain  the  debtor  from  recaivin"  the 
dividends  on  the  fund  charged :  Watts  v.  Jefferyes,  3  Mac.  &  Gr.  422 ;  15  Jur. 
435  ;  see  also  Reece  v.  Taylor,  5  De  G.  &  Sm.  480. 

Decrees  and  orders  of  Courts  of  Equity  for  the  payment  of  any  sum  of  money 
or  of  costs  have  the  effect  of  judgments:  1  &  2  Vict.  c.  110,  s.  18.  But  no  land 
is  to  be  affected  by  them  until  it  has  been  delivered  in  execution  by  a  writ  of 
elegit :  27  &  28  Vict.  c.  112,  s.  1. 

Charging  orders  may  be  made  by  any  of  the  superior  Courts  against  stock  and 
shares  in  public  funds  and  public  companies  belonging  to  the  debtor  and  standino- 
in  his  own  name  or  in  the  name  of  any  person  in  trust  for  him  :  1  &  2  Vict.  c. 
110,  s.  14.  But  no  proceedings  can  be  taken  to  have  the  benefit  of  the  charge 
until  after  six  calendar  months  from  the  date  of  the  order:  Ibid. 

The  provisions  of  the  1  &  2  Vict.  c.  110,  are  extended  to  any  interest  of  tlie 
judgment  debtor  in  funds  standing  in  the  name  of  the  Accountant-General 
[Chancery  Paymaster]  of  the  Court  of  Chancery  or  the  Accountant-General  of  the 
Court  of  Exchequer :  3  &  4  Vict.  c.  82,  s.  1. 

But  no  order  of  any  judge  as  to  funds  standing  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery  or  Court  of  Exchequer  is  to  prevent  the 
-Governor  and  Company  of  the  Bank  of  England,  or  any  public  company,  from 
permitting  transfers  in  such  manner  as  the  Court  shall  direct :  3  &  4  Vict.  c. 
82,  s.  1. 

Every  order  of  a  judge  charging  any  stock,  funds,  or  annuities  or  shaies  in  any 
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public  company  is  to  be  made  in  the  first  instance  ex  parte:  1  &  2  Vict. 
c.  110,  s.  15. 

And  the  order,  if  any  government  stock,  funds,  or  annuities  standing  in  the 
name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  is  to  be  affected  by  the  order,  shall  restrain  the  Governor  and 
Company  of  the  Bank  of  England  from  permitting  a  transfer  until  the  order  is 
made  absolute  or  discharged :  Ibid. 

A  similar  provision  is  made  as  to  shares  in  public  companies  :  Ibid. 

Every  judgment  debt  is  to  carry  interest  at  the  rate  of  £A  per  cent,  per 
annum  from  the  time  of  entering  up  judgment :  1  &  2  Vict.  c.  110,  s.  17. 

But  interest  is  not  recoverable  on  costs  directed  to  be  raised  out  of  an  estate : 
Att.-Oen.  V.  Nethencote,  11  Sim.  529. 

Notice  of  a  charging  order  to  the  Accountant-General  [Chancery  Paymaster]  is 
of  no  avail  against  a  stop-order  afterwards  obtained  by  a  subsequent  purchaser 
without  notice  :   WarburtOn  v.  Sill,  Kay,  470. 

Where  the  charging  order  is  made  by  the  Court  of  Chancery  the  stop-order 
may  be  added  to  the  orders  nisi  and  absolute  :  see  Order,  p.  414. 

A  charging  order  when  made  absolute  operates  from  the  date  of  the  order  nisi; 
Haly  V.  Barry,  L.  E.  3  Ch.  452. 

WRIT  OF  NE  EXEAT  REGNO. 

Common  Order. 

Upon  motion,  &c.,  and  upon  reading,  &c.,  and  the  Pit  by  his  counsel 
tmdertaking  as  to  damages,  &o.,  Let  a  writ  [or,  one  or  move  writs]  of 
ne  exeat  regno  issue  against  the  Deft  A.  until  this  Court  make  other 
order  to  the  contraiy.  And  the  said  writ  [or  writs]  is  [or  are]  to  be 
marked  for  security  in  the  sum  of  £ —  in  words  at  length  and  not  in 
figures.  '• 

When^  and  how  obtained. 

The  application  for  a  writ  of  ne  exeat  is  made  by  ex  parte  motion,  and  might 
have  been  made  before  service  of  the  copy  of  the  bill.    Dan.  5th  ed.  1543. 

The  application  must  be  supported  by  evidence  of  the  existence  of  the  debt  and 
of  the  intention  of  the  party  to  go  abroad.  See  Soddam  v.  Hetherington,  5  Ves. 
91,  95. 

The  demand  must  not  only  be  equitable,  but  it  must  be  a  pecuniary  demand, 
and  the  money  must  be  actually  due :  Whitehouse  v.  Partridge,  3  Swanst.  365, 
377 ;  Whitehead  v.  Bennet,  10  Jur.  3. 

The  affidavit  in  support  must  he  positive ;  and  an  affidavit  as  to  information 
and  belief  will  not  be  sufficient ;  Roddam  v.  Hethmngton,  supra ;  Barley  v. 
Nicholson,  1  D.  &  War.  66. 

But  in  a  suit  for  account  it  is  sufficient  if  a  pit  swear  that,  according  to  the 
best  of  his  belief,  a  particular  sum  would  be  found  due  upon  taking  the  account : 
Bico  v.  GauUier,  3  Atfc.  501 ;  Jackson  v.  Petrie,  10  Ves.  164. 

The  writ  will  not  be  issued  where  the  pit  is  resident  abroad :  Hyde  v.  Whitfidd, 
19  Ves.  342 ;   Walker  v.  Christian,  7  Sim.  367. 

The  writ  may  be  issued  against  a  party  who  is  going  .abroad  in  the  course  of 
his  ordinary  business :  Steruart  v.  Graham,  19  Ves.  313.     But  it  will  not  be 
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granted  against  a  feme  coverte  administratrix  :  Fannell  v.  Taylor,  1  Dick,  107  ; 
3  Atk.  409,  per  Lord  Eldon. 

In  general  the  writ  will  only  be  issued  upon  the  application  of  the  pit,  and 
was  only  granted  upon  a  bill  filed:  Ex  parte  Brancleer,  3  P.  Wms.  312 ;  Anon., 
6  Madd.  276. 

Whether  it  can  be  obtained  by  a  deft  against  a  pit,  quaere :  see  Whitehouse  v. 
Partridge,  3  Sw.  365,  374. 

But  in  a  suit  for  account  it  may  be  obtained  by  a  deft  against  a  co-deft :  2  Eq. 
0.  Ab.  5 ;  Bone's  Case,  1  P.  Wms.  263. 

And  it  may  be  obtained  against  a  contributory  under  the  winding-up  Acts  : 
Mavxr's  Case,  4  De  G.  &  Sm.  349. 

Writ  discharged  loith  Costs — Inquiry  as  to  Damages. 

Let  the  writ  of  ne  exeat  regno  issued  pursuant  to  the  order  dated, 
&c.  [and  the  said  order  dated,  &o.],  be  discharged  with  costs,  including 
therein  his  costs  of  this  application,  to  he  taxed,  &c.,  and  paid  by  the 
Pit  to  the  Deft  B.  Let  an  inquiry  be  made  what  damages  the 
Deft  B.  has  sustained  by  reason  of  the  said  order.  Let,  pursuant  to 
the  undertaking  conta,ined  in  the  said  order,  the  Pit  pay  to  the  Deft 
B.  within  — -  days  after  the  date  of  the  chief  clerk's  certificate  the 
amount  certified  to  be  due. 

Writ  discharged  on  giving  Security. 

Upon  the  Deft  B.  giving  security  to  the  amount  of  £ —  with  two 
sureties  (such  security  to  be  settled  by  the  judge)  the  writ  of  ne  exeat 
regno  issued  pursuant  to  the  order  dated,  be  discharged.  Let  the  said 
order  dated,  &c.,  except  so  much  thereof  as  directs  the  payment  by  the 
Deft;  B.  of  the  costs  thereof,  be  also  discharged. 

Discharge  of  Writ. 

The  Court  will  discharge  the  writ  upon  the  merits  when  it  appears  either  that 
the  pit  has  no  case,  or  that  the  deft  is  not  going  out  of  the  jurisdiction :  Leo  v, 
Lambert,  3  Buss.  417 ;  Sechell  v.  Raphael,  4  L.  T.  (N.S.)  114. 

The  order  may  be  discharged  upon  the  deft  giving  security :  Eoddam  v.  Hether- 
ington,  5  Ves.  91,  95 ;  Boon  v.  ColKngwood,  1  Dick.  115 ;  or  upon  the  deft  paying 
the  sum  into  Court :  Evans  v.  Evans,  1  Ves.  J.  96  ;  Stewart  v.  Oraham,  19  Ves. 
313,  314. 

When  an  application  to  discharge  the  writ  is  granted,  the  discharging  order 
ought,  it  is  said,  to  restrain  the  person  from  bringing  an  action  for  false  imprison- 
ment :  Barley  v.  Nicholson,  2  D.  &  War.  86. 

The  writ  would  not  be  discharged  upon  the  mere  ground  that  since  it  was 
ordered  the  pit  has  amended  his  bill,  unless  the  amendments  have  varied  the  pit's 
case :  Grant  v.  Grant,  5  Euss.  189. 
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CHAPTER  XXVI. 

EEOEIVER. 

Beceiver — General  Form. 

Let  a  proper  person  be  appointed  to  receive  [or.  Let  A.  of,  &c.,  upon 
first  giving  security,  be  appointed  to  receive]  the  rents  and  profits  of 
the  real  [or,  freehold,  or  leasehold]  estates  [and  to  collect  and  get  in 
the  outstanding  personal  estate]  of  —  the  testator  [or,  intestate]  in  the 
pleadings  [or,  summons]  named  [or,  the  rents  and  profits  of  the  real 
estates  comprised  in  the  indenture  dated,  &c.].  And  the  tenants  of  the 
said  real  [freehold,  or  leasehold]  estates  are  to  attorn  and  pay  their 
rents  in  arrear  and  growing  rents  to  such  receiver.  [If  ordered  :  Let 
—  deliver  over  to  such  receiver  all  securities  in  their  hands  for  such 
outstanding  personal  estate,  together  with  all  books  and  papers  re- 
lating thereto.]  Let  such  receiver  from  time  to  time  pass  his  accounts 
and  pay  the  balances  which  shall  be  certified  to  be  due  from  him  into 
Court  to  the  credit  of,  &c.  Let  such  balances,  when  so  paid  in,  be  in- 
vested in  Consolidated  3  per  cent.  Annuities  upon  the  like  credit,  and 
let  the  dividends  as  they  accrue  upon  such  Annuities,  and  all  accumu- 
lations of  dividends,  be  invested  in  like  manner. 

Beceiver  named  without  Reference  to  Chancers. 

This  Court  doth  hereby  appoint  — ,  of,  &c.,  upon  his  first  giving 
security  [or,  without  giving  security]  to  receive  the  rents  and  profits 
of,  &c.  [and  to  collect  and  get  in  the  outstanding  personal  estate], 
in  the  pleadings  named.  And  the  tenants  of,  &c.,  are  to  attorn,  &c. 
[If  ordered :  Let  —  deliver  over  to  such  receiver  all  securities,  &c.,  and 
all  books,  &o.]  And  the  said  —  is,  on  the  —  day  of  —  next,  and  the 
same  day  in  each  succeeding  year,  to  leave  at  the  chambers  of  the  judge 
his  accounts  as  such  receiver ;  and  is,  within  — -  days  after  the  date  of 
the  chief  clerk's  certificate  of  the  allowance  of  each  account,  to  pay  the 
balance  which  shall  be  certified  to  be  due  from  him,  or  such  part  thereof 
as  shall  be  certified  to  be  proper,  into  Court  to  the  credit,  &c.  [Invest 
and  accumulate.] 

Order  made  in  Chambers  after  Beference  from  Court. 
Upon  the  application,  &c.,  and  upon  hearing  the  solicitor,  &c.,  and 
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upon  reading,  &c.,  and  a  recognizance,  dated  the  —  day  of  — ,  entered 
into  hj  — ,  together  with  —  and  —  as  his  sureties,  which  said  recog- 
nizance has  been  approved  by  the  judge  and  duly  inroUed,  the  judge 
doth  hereby  appoint  the  said  —  to  receive  the  rents  and  profits,  '&c., 
or  to  collect  and  get  in,  &c.  [language  from  first  order^.  Let  the  said 
— ,  on  the  —  day  of  —  next,  and  the  same  day  in  each  succeeding 
year,  leave  at  the  chambers  of  the  judge  his  accounts  as  such  receiver ; 
and  within  —  days  after  the  date  of  the  chief  clerk's  certificate  of 
the  allowance  of  such  account,  pay  the  balance  which  shall  be  certi- 
fied to  be  due  from  him,  or  such  part  thereof  as  shall  be  certified  to  be 
proper,  as  directed  by  the  said  order  dated,  &c.  [Invest  and  accumulate.] 

Order  made  in  Chambers  without  previous  Order — Recognizance  prepared 

beforehand. 

Upon  the  application,  &c.,  and  upon  reading  a  recognizance  dated, 
&c.,  which  has  been  approved  by  the  judge  and  duly  inrolled,  the 
judge  doth  hereby  appoint  — ,  of,  &c.,  to  receive,  &g.  [and  to  collect, 
&c.].  And  the  tenants  of  the  said  real  [freehold,  or  leasehold]  estate 
are  to  attorn,  &c.  Let  the  said  — ,  on  the  —  day  of  —  next,  and  the 
same  day  in  each  succeeding  year,  leave  in  the  chambers  of  the  judge 
his  accounts  as  such  receiver ;  and,  within  —  days  after  the  certifi- 
cate of  allowance  of  each  account,  pay  the  balance  which  shall  be 
certified  to  be  due  from  him,  or  such  part  thereof  as  shall  be  certified 
to  be  proper,  into  Court  to  the  credit,  &c.     [Invest  and  accumulate.] 

Mortgaged  Estate — Prior  Incumbrancer. 

Let  — ,  be  appointed,  &c.,  but  without  prejudice  to  the  rights  of 
any  prior  incumbrancer,  and  if  any  prior  incumbrancer  is  in  possession, 
without  prejudice  to  such  possession.  Eeceiver  to  pass  his  accounts 
and  pay  in  balance,  &c. :  Sehb  v.  Beaumont  (M.  E.),  June  26,  1876. 

Interest  of  Mortgage  Money  to  be  paid. 

Let  the  said  receiver,  out  of  the  rents  and  profits  to  be  received  by 
him,  keep  down  the  interest  and  payments  in  respect  of  the  said 
incumbrances  according  to  their  priorities,  and  be  allowed  the  same 
in  paying  his  accounts. 

Seeeiver  [and  Manager']  of  Trade  or  Business. 

Let  a  proper  person  be  appointed  to  collect,  get  in,  and  receive  the 
debts  now  due  and  outstanding  belonging  to  the  [partnership]  trade 
or  business  in  the  pleadings  mentioned  carried  on  by  —  in  the  plead- 
ings named  [and  to  manage  the  said  business]  and  [if  ordered']  Let 
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either  party  be  at  liberty  to  propose  himself  as  ^uch  receiver.  Let  the 
Pits  and  Defts  respectively  deliver  over  to  the  person  so  to  be  appointed 
receiver,  all  securities  for  such  outstanding  estate,  together  with  all 
books  and  papers  relating  thereto,  and  all  the  stock  in  trade,  goods, 
and  effects  belonging  to  the  said  trade  or  business.  And  in  case  there 
shall  be  any  occasion  to  put  any  of  the  debts  in  suit  for  the  recovery 
thereof,  the  same  is  to  be  done  with  the  approbation  of  the  judge  at  . 
chambers.  And  such  person  so  to  be  appointed  is  to  make  use  of  the 
names  of  the  Pits  and  Defts  or  either  of  them  for  that  pui-pose,  who 
are  to  be  indemnified  out  of  the  estate  and  effects.  Let  the  said 
receiver,  out  of  the  first  moneys  to  be  received  by  him  pay  the  debts 
now  due  and  to  accrue  due  from  the  said  business  and  from  time  to 
time  pass  his  accounts,  &c. 

Beceiver  and  Manager  of  Colliery. 

Let  it  be  referred,  &c,,  to  appoint  a  proper  person  to  take  and  have 
the  management  of  the  partnership  colliery,  stock,  and  effects,  and  to 
have  the  direction  and  superintendence  of  the  working  of  the  partner- 
ship mines,  and  the  carrying  on  the  partnership  trade  in  question, 
and  to  collect  and  get  in  the  outstanding  debts  and  effects  belonging 
to  the  said  partnership.  Each  of  the  partners  to  be  at  liberty  to  pro- 
pose himself.  Let  the  Pits  and  Defts  deliver  over  to  such  person  so 
to  be  appointed  manager  and  receiver,  the  stock,  goods,  effects,  books, 
and  accounts  belonging  to  the  said  partnership.  Let  the  said  manager 
and  receiver  be  at  liberty  to  bring  actions,  &c.,  for  the  recovery  of 
such  of  the  debts  as  are  now  due,  or  shall  hereafter  become  due,  in 
the  names  of  the  pai-ties,  or  either  of  them  ;  and  the  person  or  persons 
in  whose  name  such  action  shall  be  brought,  is  or  are  to  be  indem- 
nified against  the  costs  and  charges  thereof  out  of  the  stock,  goods,  and 
effects  of  the  said  partnership,  and  out  of  the  money  to  be  received  in 
respect  of  the  said  debts  by  the  said  managfer  and  receiver.— Debts 
due  and  to  become  due  to  the  partnership  to  be  paid  :  Jefferys  v.  Smith 
(L.  C),  April  29,  1820. 

Beceiver  of  Solicitor's  Business — Delivery  of  Clients  Papers — Lien. 

Let  a  proper  person  be  appointed  to  collect  and  get  in  the  out- 
standing debts  due  and  to  become  due  to  the  partnership  lately  sub- 
sisting between  G.  S.  &  W.  C.  S.  Let  the  said  G.  S.  &  W.  C.  S. 
deliver  over  to  such  person  all  the  effects  of  the  said  partnership 
and  also  all  their  securities  in  their  hands  for  such  outstanding 
estate,  together  with  all  deeds,  &o.  And  the  said  receiver  is  to  be  at 
liberty  to  bring  actions  as  there  shall  be  occasion,  with  the  sanction 
of  the  judge,  for  the  recovery  of  such  of  the  debts  as  are  due  or  shall 
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hereafter  become  due,  in  the  names  of  the  said  G.  S.  &  W.'C.  S.,  or 
either  of  them.  And  the  persons  in  whose  names  such  actions  shall 
be  brought  are  to  be  indemnified  against  the  costs  thereof,  out  of  the 
effects  of  the  said  partnership — receiver  to  pay  debts  owing  and  to 
come  out  of  the  money  to  be  received  by  him — and  to  pass  his  accounts 
and  pay  in  his  balance.  Let  the  said  W.  C.  S.  on  or  before  the  —  day 
of —  give  to  the  said  G.  S.  a  list  of  the  several  deeds,  papers  and 
•writings  received  by  the  said  W.  C.  S.  from  the  office  of  the  late 
partnership — -Let,  previously  to  the  appointment  of  the  said  receiver, 
any  of  the  deeds  and  papers  in  the  possession  of  either  of  them,  the 
said  G.  S.  and  W.  C.  S.,  be  delivered  to  the  other,  in  case  the  person 
or  persons  to  whom  such  deeds  and  papers  belong,  shall  signify  in 
writing  his  or  their  wish  that  the  same  shall  be  so  delivered. — Let 
the  said  receiver,  after  his  appointment  and  after  the  deeds,  &c.,  shall 
have  been  delivered  to  him  in  like  manner,  on  receiving  such 
written  authority,  deliver  the  same  to  either  of  them,  the  said  G.  S. 
&  W.  C.  S.,  but  such  delivery  is  to  be  without  prejudice  to  any  lien 
the  said  late  partnership  may  have  on  such  deeds :  Smith  v.  Smith, 
(V.-C.  W.),  Dec.  1,  1854. 

Seceiver  of  Solicitor's  Business — Special  Glauses  as  to  Papers. 

Let  —  be  appointed,  &o. — Usual  directions. — ^Let  the  Deft  within 
four  days  after  service  of  this  order,  in  all  cases  of  clients  who  have 
not  directed  him  to  retain  their  papers  and  from  whom  there  is  any 
money  due  to  the  firm,  in  respect  of  their  business,  deliver  such 
papers  to  W.  T.  0.,  the  receiver,  who  is  to  retain  such  papers  until  the 
bills  of  costs  be  paid  or  further  order,  and  if  and  when  such  bills  of 
costs  be  paid.  Let  the  said  receiver  hand  over  such  papers  to  the  client 
or  as  he  shall  direct.  Let  the  Deft  in  all  cases  in  which  there  are 
papers  of  clients  in  his  hands  relating  to  business  which  is  still  pend- 
ing, or  to  clients  who  have  given  him  notice  not  to  part  with  their 
papers  (there  being  in  each  of  the  above  cases  moneys  due  to  the  firm) 
give  to  the  receiver  free  access  to  such  documents  without  expense 
at  the  Deft's  office,  to  enable  the  receiver  to  make  out  the  bills.  Let 
the  Deft  on  payment  of  such  bills  deliver  the  papers  to  the  client,  or 
as  the  client  may  require.  Let  the  Deft  in  all  cases,  if  any,  of  clients 
from  whom  money  is  due  to  the  firm,  who  shall  desire  their  papers  to 
be  delivered  to  the  Pit,  deliver  such  papers  to  the  receiver,  who,  when 
the  bill  of  costs  in  respect  of  such  papers  is  paid,  is  to  deliver  such 
papers  to  the  Pit  or  as  the  Court  may  direct.  And  in  case  any  such 
papers  relate  to  pending  business,  the  receiver,  if  so  requested  by 
the  client  is  to  deliver  such  papers  to  the  Pit  upon  his  undertaking 
to  give  to  the  receiver  full  access  to  such  papers,  without  expense  at 
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the  Pit's  office,  to  enable  the  receiver  to  make  out  the  bills.  And  the 
Pit  is,  on  payment  of  such  bills,  to  deliver  such  papers  to  the  re- 
spective clients,  or  as  they  may  respectively  require. — Costs  reserved — 
Clift  V.  Waikin  (M.  R.),  Nov.  11,  1875. 


Similar  Order. 

Let  a  proper  person  be  appointed  to  collect,  get  in,  and  receive  the 
debts  now  due  and  outstanding,  and  other  assets,  property,  and  effects 
belonging  to  the  said  partnership  business  of  solicitors  at  S.,  in  the 
county  of  — ,  and  to  sell  the  business,  offices,  and  chattels,  and  fixtures 
therein  situate  at  S.  aforesaid,  belonging  to  the  said  partnership,  and 
out  of  the  first  monej's  to  be  received  to  pay  the  debts  due  from  the 
said  business.     And  the  Pit  and  Deft  respectively  are  to  join  in, and 
execute  proper  conveyances,  &c.,  to  the  purchaser  or  purchasers.     Let 
the  Pit  and  Deft  respectively  deliver  over  to  such  receiver  all  the 
assets,  property,  and  effects   of  the   said  partnership,  and   also  all 
securities  in  their,   or   either   of  their,   hands  for   the   outstanding 
partnership  assets,   property,   and   effects,  together   vyith  all   deeds 
relating  to  the  partnership,  except  as  hereinafter  provided.     Receiver 
to  pay  in  his  accounts,  and  pay  in  his  balance  into  Court,  &c.     Let 
such  receiver  be  at  liberty  to  bring  actions  vyith  the  approbatioii  of  the 
judge.     Let  all  deeds,  books,  and  papers,  not   relating  to  pending 
business  belonging  to  clients  of  the  said  partnership,  who  have  not 
given  notice  to  the  Pit  or  Deft  to  retain  the  same,  and  from  whom 
there  is  any  money  due  to  the  firm  in  respect  of  their  business,  be 
delivered  to  such  receiver,  to  be  retained  by  him  until  the  bills  of 
costs,  of  such  clients  be  paid  or  further  order,  and  if  and  when  such 
bills  of  costs  shall  be  paid,  such  deeds,  books,  and  papers  are  to  be 
handed  over  by  him  to  the  client,  or  as  he  shall  direct.     Let,  in  all 
cases  in  which  there  are  in  the  hands  of  the  Pit  or  Deft  (1.)  Papers  of 
clients  lelating  to  pending  business;    or  (2.)  Papers  of  clients  who 
have  given  Pit  or  Deft  notice  not  to  part  with  thejr  papers  (there 
being  in  each  of  the  above  cases  money  due  to  the  partnership),  such 
papers  be    retained   (as    to    papers    of  clients    relating  to  pending 
business)  bj'  the  Pit  or  Deft,  as  the  case  may  be,  whichever  of  them 
is  conducting  the  business,  and  in  case  of  dispute  as  to  which  of  them 
is  conducting  the  business,  then  to  whichever  of  them  the  client  shall 
select,  and  failing  such  selection  then  as  the  judge  in  chambers  shall 
determine.     And  (as  to  papers  of  clients  who  have  given  the  Pit  or 
Deft  notice  not  to  part  with  their  papers)  by  the  Pit  or  Deft  as  the 
case  may  be,  to  whichever  the  notice  not  to  part  with  the  papers 
was  given.  Let  the  receiver  have  free  access  thereto,  without  expense, 
at  the  office  of  the  Pit  or  Deft,  as  the  case  may  be,  to  enable  the  said 
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receiver  to  make  out  the  bills  of  costs  due  to  the  partnership.  Let,  on. 
payment  of  such  bills,  Pit  or  Deft,  as  the  case  may  be,  deliver  the  deeds 
&o.,  belonging  to  the  said  client,  or  as  the  said  client  may  direct. 
Let,  as  to  all  papers  in  the  hands  of  the  partnership  belonging  to 
clients  from  whom  no  moneys  are  due,  the  same  be  delivered  to  the 
Pit  or  Deft,  as  the  case  mfiy  be,  whichever  of  them  shall  have  been 
conducting  the  business  of  such  client,  and  failing  agreement  between 
the  Pit  and  Deft  as  to  which  of  them  was  conducting  the  business  of 
any  particular  client,  the  deeds,  &c.,  belonging  to  such  client  to  be 
delivered  to  such  client  or  as  he  shall  direct.  Ormond  v.  Townsend 
(M.  E.),  Dec.  16,  1875. 

Beceiver  of  Manor, 

Let  it  be  referred,  &c.,  to  appoint  a  proper  person,  or  persons, 
receiver,  or  receivers,  of  the  trust  estate  in  question  in  this  cause. — 
Usual  directions. — Let  such  courts  as  have  been  usually  held,  and  are 
proper  to  be  holden,  for  any  manor  or  manors  vested  in  the  petitioners 
as  trustees,  be  from  time  to  time  held  by  the  said  receiver,  or 
receivers,  and  in  the  name  or  names  of  the  person  or  persons  in 
whom  the  right  may  be.  Beceiver  to  bring  into  account  all  fines  and 
other  profits  as  shall  be  taken  in  respect  of  the  said  manor.  Directions 
to  pay  into  Court,  &c.     Thelusson  v.  Woodford  (V.-C),  Aug.  2,  1852. 

Beceiver  of  Heir-looms. 

Let  the  Deft  G.  Duke  of  Marlborough,  on  or  before  the  —  day  of 
—  pay  the  sum  of  £—  into  Court,  &c.,  to  the  credit  of  this  cause  "  The 
gold  plate  account,"  subject  to  further  order.  And  in  default,  Let  a 
proper  person  be  appointed  to  have  the  care  and  custodj-  of  the  several 
articles  at  Blenheim,  particularly  specified  and  set  out  in  the  inventory 
in  the  bill  mentioned,  and  which  are  specifically  bequeathed,  &c. 
And  for  the  purposes  aforesaid.  Let  the  several  articles  at  Blenheim 
aforesaid  be  delivered  to  such  person  so  to  be  appointed  receiver :  Earl 
of  Shaftesbury  v.  Duhe  of  Marlborough.  (L.  C),  March  28,  1820. 

Beceiver  of  Canal. 

Declaration  that  the  Pit  and  all  others  the  mortgagees  of  the 
Defts,  the  company  of  proprietors  of  the  Worcester  and  Birmingham 
Canal  Navigation  Company,  are  entitled  to  a  charge  upon  the  naviga- 
tion and  rates  of  the  Defts,  payable  by  virtue  of  the  Acts  in  the  bill 
mentioned,  or  any  of  them,  for  the  repayment  to  the  Pit  and  such 
other  mortgagees  as  aforesaid  of  the  amounts  of  principal  and  interest 
due,  &o.,  and  are  entitled  to  have  such  rates  applied  in  or  towards 
payment  of  what  shall  be  due  to  them.     Account  of  what  is  due,  &c. 
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Let  a  proper  person  be  appointed  to  receive  the  income  arising  from 
the  said  navigation,  and  from  all  and  singular  the  rates  granted  to  the 
Defts  the  company  by  the  said  Acts  of  Parliament,  or  any  of  them, 
and  now  comprised  in  or  subject  to  the  said  mortgage  securities.  Let 
the  person  so  to  be  appointed  from  time  to  time  apply  the  income 
arising  from  such  navigation  and  rates  as  aforesaid,  in  the  first  place,  in 
payment  of  the  current  expenses  attending  such  navigation,  and  in  the 
second  place,  in  the  payment  of  the  rents,  interest,  and  other  annual 
charges  payable  in  respect  of  the  said  navigation,  or  any  part  thereof, 
or  of  any  charges  or  incumbrances  having  priority  over  the  said  mort- 
gages, in  the  third  place,  in  payment  of  the  costs  of  the  Pits  and  Defts 
of  this  suit  [to  be  taxed,  &c.J,  and  in  the  fourth  place,  in  keeping  down 
the  interest  on  the  said  mortgage  Securities.  Usual  directions.  Hop- 
Mns  V.  Worcester  and  Birmingham  Oanal  Co.,  L.  E.  6  Eq.  437. 

Receiver  of  Railway. 

Let  — ,  upon  their  respectively  entering  into  such  recognizances  as 
the  judge  shall  direct,  be  appointed  to  receive  the  tolls  and  sums  of 
money  arising  upon  or  out  of  the  said  general  undertaking.  Let  the 
said  receivers,  out  of  the  moneys  received  by  them,  pay  all  expenses 
proper  and  necessary  for  the  maintenance,  management,  and  vyorking  , 
of  the  said  general  undertaking. — Directions  for  the  receivers  to  pass 
their  accounts  and  pay  their  balances  into  Court. — Liberty  to  apply 
in  Chambers  as  to  any  payments  to  be  made  by  the  receivers  and 
generally.  Gardner  v.  London,  Chatham,  and  Dover  By.  Go.  (V.-C.  S.), 
July  12,  1866. 

Receiver  of  Market. 

Let  a  proper  person  be  appointed  to  receive  the  tolls,  dues,  and 
•stallages  of  the  Defts,  tbe  mayor,  aldermen,  and  burgesses  of  Brecon, 
payable  under  and  by  virtue  of  the  Act  of  Parliament  in  the  Pit's 
bill  mentioned,  and  to  collect  and  get  in  any  sums  due  or  to  become 
due  in  respect  thereof  until  further  order. 

Let  the  said  receiver  be  at  liberty  to  let  the  stalls,  shops,  standings, 
places,  shambles,  benches,  and  other  conveniences  in  the  several 
markets  in  the  said  Act  mentioned,  not  disturbing  any  existing  lease 
or  holding. — Usual  directions.  De  Winton  v.  Mayor,  de.,  of  Brecon, 
26  Beav.  533 ;  6  Jur.  (N.S.)  882. 

Receiver  of  Docks. 

Let  a.  W.  P.,  the  chairman  of  the  trustees  of  the  Birkenhead  Docks, 
be  appointed  receiver  of  the  rates  and  tolls  in  the  Pit's  bill  mentioned, 
and  of  the  rents  and  profits  of  the  property  therein  mentioned,  without 
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salary  and  without  giving  security.  Directions  for  payment  into 
Court  half-yearly  of  balances  after  the  payment  of  costs,  charges,  and 
expenses  of  carrying  on  the  business  of  the  Defts,  and  the  arrears  of 
interest  due  and  the  interest  to  accrue  due  on  the  preferential  mort- 
gages in  the  bill  mentioned. — Jjiberty  to  apply.  Ames  v.  Trustees  of 
Birkenhead  Docks,  20  Beav.  332. 

Beceiver  of  Sectary. 

Let  a  proper  person  be  appointed  to  collect,  get  in,  and  receive  the 
tithes,  issues,  and  profits  of  the  lectories  in  the  pleadings  mentioned. 
Let  the  receiver,  out  of  what  he  shall  so  receive,  pay  and  keep  down 
what  is  or  may  become  due  and  paj'able  for  or  in  respect  of  the  incum- 
brances according  to  their  respective  priorities,  &c.  WMte  v.  Bishop 
of  Peterborough,,  3  Sw.  109. 

Beceiver  of  Bectory  and  Vicarage — Provision  for  Services  of  the  Church— 

Incumbrances. 

Let  a  proper  person  be  appointed  receiver  of  the  tithes,  rents,  issues, 
and  profits  of  the  rectory  of  S —  and  vicarage  of  Little  M — .  Let  the 
respective  holders  of  the  said  tithes,  rents,  issues,  and  profits  now  due, 
and  which  shall  hereafter  accrue  due  in  respect  thereof,  pay  the  same 
to  the  said  receiver.  Let  the  receiver  provide  for  the  t^ervice  of  the 
said  churches  of  S —  and  Little  M — ,  and  make  and  pay  a  proper  al- 
lowance and  remuneration  to  the  persons  serving  the  same.  Costs  of 
the  bishop  and  of  this  order  to  be  paid  by  the  receiver.  Eeceiver  in  the 
next  place  to  pay  and  keep  down  the  arrears  and  growing  payments  of 
the  annuities  and  other  incumbrances  charged  on  the  said  tithes,  rents, 
issues,  and  profits  according  to  their  respective  priorities.  Oourand  v. 
Hanmer  (L.  C),  July  26,  1823. 

Beceiver  of  Pension. 

Let  a  proper  person  be  appointed  to  receive  the  arrears  and  growing 
payments  of  the  annual  service  pension  of  £500  in  the  Pit's  bill  men- 
tioned, &c. — Usual  directions.     Noad  v.  Backhouse,  2  Y.  &  C.  529. 

Beceiver  and  Manager — Agent  abroad. 

Let  a  proper  person  be  appointed  to  receive  the  rents  and  profits  of 
the  real  estate  of  the  infant  Pit,  derived  through  the  will  of  the  tes- 
tator J.  D.  in  the  pleadings  mentioned.  Let  such  receiver,  with  the 
approbation  of  the  judge,  appoint  a  proper  person  or  persons  as  his 
^gent  or  agents  in  New  South  Wales,  or  elsewhere,  to  receive  such 
rents  and  profits,  and  to  remit  the  same  to  such  receiver  in  this  country. 
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and  to  make  such  agent  or  agents  a  proper  allowance  in  respect 
thereof. — ^Usual  directions.  Underwood  v.  Frost  (V.-C.  S.),  Feb  14, 
1857. 

Receiver  of  Property  in  America. 

Let  a  proper  person  or  persons  be  appointed  receiver  or  receivers  of 
the  rents  and  profits  of  the  testator's  real  estates  in  America,  and  to 
collect  and  get  in  the  outstanding  personal  estate  of  the  said  testator  in 
America.  Security  to  be  given  to  remit  to  a  proper  person  in  London. 
And  the  tenants  of  the  said  estates  are  to  attorn,  &c.  Person  to  be  ap- 
pointed in  London  to  pass  his  accounts,  &c. ;  Hanson  v.  Walker  (M.  E.), 
May  12, 1815. 

Consignee  and  dormant  Manager. 

Let  a  proper  person  be  appointed  in  London  to  whom  the  rents, 
profits,  and  produce  of  the  testator's  estate  in  Jamaica  may  be  con- 
signed and  committed.  Let  one  or  more  proper  person  or  persons  be 
appointed  to  act  as  manager  or  managers  of  the  said  testator's  estate 
in  Jamaica,  in  the  event  of  the  death,  absence  from  the  island,  or 
other  incapacity  to  act,  of  P.  E.,  the  present  manager,  to  receive  the 
rents,  profits,  and  produce  thereof,  and  remit  the  same  to  the  con- 
signees or  consignees  for  the  time  being  in  London.  Butherford  v.  Wil- 
Mnson  (M.  E.),  May  31,  1823. 

New  Security. 

Let  the  Deft,  as  the  receiver  appointed  in  this  cause  by  the  order 
dated  the  10th  June,  1867,  give  a  new  security  duly  to  account  for 
what  he  shall  receive  under  the  said  order  (such  security  to  be  settled 
by  the  judge).  Let  the  said  Deft  as  such  receiver  pass  his  accounts 
of  receipts  and  payments  as  such  receiver  up  to  the  date  of  such  new 
security,  and  pay  the  balance  (if  any)  which  shall  be  certified  to 
be  due  from  him  into  Court  to  the  credit  of,  &c.,  pursuant  to  the 
siid  order.  And  upon  such  new  security  being  given  and  payment 
made  as  aforesaid.  Let  the  recognizance  dated  the  16th  May,  1867,  be 
vacated. 

New  Security — Surety  deceased. 

The  judge  having  directed  H.  T.,  the  receiver  in  this  cause,  ap- 
pointed by  the  said  order  dated  the  4th  July,  1862,  to  give  a  new 
security  in  the  place  of  G.  T.,  deceased,  the  surety  named  in 
the  recognizance  dated  the  14th  July,  1862 :  And  the  said  H.  T. 
having  given  such  new  security  by  entering  into  a  recognizance 
together  with  G.  G.  and  T.  B.  as  his  sureties,  dated,  &c.,  which  has 
been  approved  by  the  judge  and  duly  inroUed,  the  judge  doth  hereby 
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,continu&  the  appointment  of  the  said  H.  T.  as  such  receiver,  and 
doth  direct  him  to  pass  his  accounts  and  pay  the  balance  that  may 
he  due  from  him,  as  directed  hy  the  said  order.  Let  the  said  H.  T. 
pass  his  accounts  up  to  the  date  of  giving  such  new  security,  and 
pay  the  balance  which  may  he  found  due  from  him,  as  directed 
hy  the  said  order  dated  the  4th  July,  1862.  And  thereupon  Let  the 
recognizance  entered  into  by  the  said  H.  T.,  together  with  —  and  — 
as  his  sureties,  dated,  &c.,  be  vacated.  Charlesworth  v.  Saigh  (M.  E.), 
Teb.  6,  1871. 

Eeceiveb  —When  api'ointed. 

"  A  receiver  may  he  appointed  by  an  interlocutory  order  of  the  Court  in  all 
cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made  ;  and  any  such  order  may  be  made  either  unconditionally 
or  upon  such  terms  and  conditions  as  the  Court  shall  think  just "  :  36  &  37  Vict. 
c.  66,  s.  25,  sub-s.  8. 

An  application  for  an  order  under  the  above  sub-section  may  be  made  to  the 
Court  or  a  judge  by  any  party.  If  the  apphcation  be  by  the  pit  it  may  be  made 
either  ex  parte  or  with  notice,  and  if  it  be  by  any  other  party,  then  on  notice  to 
the  pit,  and  at  any  time  after  appearance  by  the  party  making  the  application  : 
Jud.  Rules,  Order  52,  rule  4. 

Under  this  rule  a  deft  may  before  judgment  apply  for  a  receiver  :  Sargant  v. 
J?fe'7,  L.  K.  1  Ch.  D.  600. 

And  a  deft  may  do  so  notwithstanding  that  the  pit  has  already  served  notice  of 
motion  for  the  like  purpose :  S.  C. 

In  an  urgent  case  an  order  has  been  made  appointing  the  pit  (without  security) 
interim  receiver  for  fourteen  days,  or  until  a  receiver  should  be  appointed  under  a 
reference  to  chambers :  Taylor  v.  Eckersley,  L.  R.  2  Ch.  D.  302. 

So,  too,  where  bankruptcy  and  consequent  loss  to  a,  trust  estate  has  been  ex- 
pected, a  receiver  has  been  appointed  before  the  service  of  the  writ  in  an  action, 
the  pits  undertaking  that  the  receiver  appointed  should  give  the  ordinary  security 
within  ten  days,  and  that  they  would  accept  any  notice  of  an  application  to  dis- 
charge the  order,  and  to  inform  the  defts  of  the  latter  undertaking :  Re  E.'s  Es- 
tate.    H.  V.  E.  (V.-C.  H.),  Dec  3,  1875. 

The  Court  has  jurisdiction  to  appoint  a  manager  upon  an  interlocutory  applica- 
tion :  Peek  v.  Trinsmanian  Iron  Oumpany,  L.  R.  2  Ch.  D.  115. 

In  the  absence  of  special  circumstances,  the  liquidator  of  a  company  being 
wound  up  under  the  supervision  of  the  Court  is  the  proper  person  to  act  as  re- 
<!eiver :  Perry  v.  Oriental  Hotels  Company,  L.  E.  5  Ch.  420  ;  GampbeU  v.  Comr 
pagnie  Generale  de  Bellegarde,  L.  R.  2  Ch.  D.  181. 

6ut  where  the  property  is  in  imminent  peril,  the  Court  has,  upon  the  applica- 
tion of  an  unpaid  vendor  of  a  property  in  liquidation,  appointed  the  vendor  him- 
self receiver  without  security  or  salary  :  Boyle  v.  Beitws  Llantwit  Colliery  Com- 
pany, L.  E-.  2  Ch.  D.  726. 

The  Court  of  Chancery  has,  under  peculiar  circumstances,  showing  collusion, 
appointed  a  receiver,  although  a  Court  having  jurisdiction  had  previously  appointed 
its  own  receiver :  Nothard  v.  Proctor,  L.  E.  1  Ch.  4. 

Under  the  power  given  by  sub-s.  8  of  the  25th  section  of  the  Judicature 
Act  a  receiver  may  be  appointed,  upon  interlocutory  application,  of  property  com- 
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prised  both  in  legal  and  eqnitable  mortgages  of  a  pit:  Pease  v.  Fletcher, 
L.  R.  1  Ch.  D.  273. 

Except  in  the  cases  of  infants,  the  Court  had  no  power  under  its  original  jtiris- 
diction  to  appoint  a  receiver  unless  a  suit  was  pending ;  and  if  the  application 
was  made  before  decree  it  was  not  granted  unless  a  bill  had  been  filed  containing 
a  specific  prayer  for  a  receiver :  Dan.  5th  ed.  1582 ;  Pare  v.  Clegg,  7  Jur.  (N.S.) 
1136 ;  9  W.  R.  216. 

And  a  receiver  could  not  be  appointed  before  decree  upon  the  motion  of  a  deft : 
Mohinson  v.  Headley,  11  Beav.  614. 

But  a  receiver  might  have  been  appointed  before  answer  :  Pitcher  v.  HeUier, 
2  Dick.  580 ;  Duckworth  v.  Trafford,  18  Ves.  283 :  Davis  v.  Duke  of  Marl- 
borough, 2  Sw.  115 ;  Aberdeen  v.  Ghitty,  8  Y.  &  C.  379  ;  and  in  cases  of 
urgency  before  appearance :  Tanfldd  v.  Irvine,  2  Russ.  149 ;  Meaden  v.  Sealey, 
6  Hare,  620;  Bart  v.  Tulk,  Ibid.  611. 

And  at  the  hearing  or  after  decree  a  receiver  might  have  been  appointed 
although  not  prayed  by  the  bill,  if  circumstances  required  it :  Osborne  v.  Earvey, 
1  y.  &  0.  116  ;  Bowman  v.  Bell,  14  Sim.  392  ;   Wright  v.  Vernon,  3  Drew.  112. 

After  decree  the  application  for  a  receiver  might  have  been  made  by  one  deft 
against  a  co-deft :  Hiles  v.  Moore,  15  Beav.  175. 

After  an  administration  decree  a  receiver  might  have  been  appointed  in  a  suit 
commenced  by  summons :  lie  Bywater,  Sargent  v.  Johnson,  1  Jur.  (N.S.)  227 ; 
Brookes  v.  Brookes,  3  Sm.  &  G.  475. 

Where  a  deft  absconded  to  avoid  service  the  appointment  of  a  receiver  has  been 
made  on  an  ex  parte  motion :  Dowling  v.  Evdson,  14  Beav.  423. 

At  the  hearing  of  a  redemption  suit  the  Court  would  not,  on  the  application  of 
the  deft,  grant  a  receiver  against  the  pit,  a  mortgagee  in  possession,  none  being 
prayed  by  the  bill :  Barlow  v.  Gains,  8  Beav.  329. 

A  receiver  has  been  appointed  upon  the  motion  of  the  vendor  of  an  estate 
pending  a  reference  as  to  title  :  Boehm  v.  Wood,  2  Jac.  &  W.  236. 

So,  too,  upon  the  motion  of  the  purchaser  to  rescind  a  contract  for  purchase  of 
a  coal  mine  upon  the  ground  of  misrepresentation :  Qibbs  v.  David,  L.  R.  20  Eq. 
373. 

Security — Salary — Accounts. 

Where  an  order  is  made  directing  a  receiver  to  be  appointed,  unless  otherwise 
ordered,  the  person  to  be  appointed  shall  first  give  security,  to  be  allowed  by  the 
judge  and  taken  before  a  person  authorized  to  administer  oaths  in  Chancery,  duly 
to  administer,  &c.  And  the  person  so  to  be  appointed  shall  be  allowed  a  proper 
salary  for  his  care  and  pains :  Cons.  Ord.  24,  rule  1. 

Where  an  order  has  been  made  appointing  a  receiver  upon  his  first  giving  secu- 
rity ■"  he  is  not  properly  constituted  until  the  security  is  given  " :  Edwards  v.  Md- 
vards,  L.  R.  2  Ch.  D.  291. 

And  where  in  a  suit  by  an  equitable  mortgagee  a  receiver  was  appointed  "  upon 
giving  security,"  but  before  security  an  execution  creditor  took  the  goods,  he  was 
held  not  to  be  in  contempt :  S.  0. 

The  allowance  is  generally  £5  per  cent,  upon  the  amount  received,  but  this 
percentage  may  be  either  increased  or  diminished :  Day  v.  Orqft,  2  Beav.  488 ; 
4  Jur.  429. 

And  special  allowances  beyond  his  salary  may  be  allowed  to  a  receiver :  Potts 
V.  Leighton,  15  Ves.  276. 

Where  an  application  by  a  deft  against  a  receiver  was  refused  with  costs,  and 
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the  deft  was  unable  to  pay  the  costs,  the  receiver  was  held  entitled  to  deduct  his 
costs  as  between  solicitor  and  client  from  the  balance  in  his  hands :  Courand  v. 
Eanmer,  9  Beav.  3,  cited  in  Dan.  5th  ed.  1596. 

The  judge  shall  fix  the  days  upon  which  receivers  shall  (annually  or  at  larger 
or  shorter  periods,  at  his  discretion)  leave  or  pass  their  accounts,  and  also  the  days 
upon  which  such  receiver  shall  pay  the  balance  appearing  due  on  the  accounts  so 
left,  or  such  part  thereof  as  the  chief  clerk  shall  certify  as  proper  to  be  paid  by 
them  :  Cons.  Ord.  24,  rule  2. 

And  with  respect  to  such  receivers  as  shall  neglect  to  leave  and  pass  their  ac- 
counts, and  pay  the  balances,  the  judge  may  not  only  disallow  the  salary,  but  also 
charge  the  receiver  with  interest  at  the  rate  of  £5  per  cent,  per  annum  upon  the 
balances  neglected  to  be  paid :  Ibid. 

A  receiver  who  keeps  money  in  his  hands  even  for  a  quarter  of  a  year  after  the 
proper  time  will  be  charged  with  interest :  Fletcher  v.  Dodd,  1  Ves.  Jan.  85  ;  15 
Ves.  273. 

And  the  interest  may  be  charged,  although  the  accounts  have  been  settled  or 
the  receiver  discharged :  Eielcs  v.  Hicks,  3  Atk.  274 ;  Harrison  v.  Boydell, 
6  Sim.  211. 

Where  the  receiver,  who  had  been  discharged,  had  not  paid  in  his  balance,  he 
was  charged  with  interest,  both  upon  the  balance  and  upon  his  salary :  Harrison 
V.  Boydell,  supra. 

Upon  a  receiver's  account  being  left  in  judge's  chambers  to  be  passed,  a  sum- 
mons to  proceed  thereon  shall  be  taken  out ;  and  the  account,  when  passed,  shall 
be  entered  by  the  solicitor  of  the  receiver  in  books  as  heretofore ;  and  the  affidavit 
verifying  the  account  so  passed  shall  refer  to  it  as  an  exhibit,  and  not  be  annexed 
to  it :  Cons.  Ord.  24,  rule  3. 

Upon  an  application  at  chambers  to  appoint  a  receiver,  the  expenses  of  a 
certificate,  in  addition  to  an  order,  may  be  saved  by  the  recognizance  being 
completed  and  enrolled  before  the  order  is  drawn  up  :  Dan.  5th  ed.  1589  ;  Order, 
p.  419. 

When  a  receivership  has  been  completed,  the  book  containing  the  accounts 
shall  be  deposited  in  the  office  of  the  clerk  of  records  and  writs  :  Cons.  Ord.  24, 
rule  4. 

Where  the  parties  in  the  cause  name  the  receiver,  the  Court  will  by  consent 
appoint  him  upon  his  own  recognizance  only :  Countess  of  Carlisle  v.  Lord 
Berkley,  Amb.  599 ;  Ridout  v.  Earl  of  Plymouth,  1  Dick.  68  ;  Wilson  v.  Wilson, 
11  Jur.  793 ;  see  also  Hihlert  v.  Eibbert,  3  Mer.  681. 

But  the  Court  will  not  dispense  with  the  usual  security  unless  all  parties  are 
sui  juris  and  consent :  Tylee  v.  Tylee,  17  Beav.  583. 

The  sureties  must  be  resident  within  the  jurisdiction :  Cocklurn  v.  Raphael, 
2  S.  &  S.  453. 

The  receiver  may  at  any  time  apply  to  the  Court  to  pay  in  balances  in  his 
hands :  Shaw  v.  Rhodes,  2  Russ.  539. 

Where  a  manager  is  appointed  of  colonial  property,  security  must  be  given, 
except  under  special  circumstances :  Rutherf<rrd  v.  Wilkinson,  Seton,  1036,  1038 ; 
Dan.  5th  ed.  1618. 

Consignees  appointed  by  the  Court  in  an  administration  suit  have  a  charge  on 
the  property  for  payments  sanctioned  by  the  Court,  in  priority  to  incumbrances 
created  before  the  suit,  and  will  be  allowed  interest  on  the  balance  due  to  them  : 
Dan.  5th  ed.  1618;  Morism  v.  Morison,  7  De  G.  M.  &  G.  214;  1  Jur.  (N.S.) 
1100 ;  2  Sm.  &  GifF.  564. 
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The  Persons  appointed  Eeceivees. 

A  party  to  the  suit  may  by  special  leave  be  appointed  receiver :  Davis  v. 
Barrett,  13  L.  J.  (Ch.)  304  But,  unless  by  consent  and  by  express  order,  he 
must  act  without  salary :  Powya  v.  Blagrave,  18  Jur.  462.  A  trustee  who  is  a 
party  to  the  cause  will  not  generally  be  appointed  :  Frugil  v.  Blahe,  2  Moll.  50 ; 
Sykes  v.  Hastings,  11  Ves.  363 ;  Anon.,  3  Ves.  515 ;  nor  as  a  general  rule  will 
the  Court  appoint  the  next  friend  of  an  infant :  Stone  v.  Wishart,  2  Madd.  64 ; 
nor  a  solicitor  in  the  cause :  Garland  v.  Owrland,  2  Ves.  137.  As  to  the  appoint- 
ment of  members  of  parliament  or  peers  of  the  realm,  see  Wynne  v.  Lord 
Newborough,  15  Ves.  283 ;  Att.-Gen.  v.  Gee,  2  V.  &  B.  208. 

Where  a  receiver  is  ordered  of  property  being  wound  up  by  the  Court,  the 
liquidator  is  generally  appointed  the  receiver :  Perry  v.  Oriental  Hotels  Go.,  L.  R. 
5  Ch.  420. 

Evidence. 

The  application  for  a  receiver  must  be  supported  by  evidence  of  the  facts  relied 
upon,  and  must,  if  the  application  was  made  before  decree,  have  been  founded 
upon  the  allegations  of  the  bill :  Dan.  5th  ed.  1584 ;  Dawson  v.  Yates,  1  Beav. 
301,  306 ;  2  Jur.  960. 

The  answer  of  the  deft  was  for  the  purposes  of  evidence  on  the  application  to 
be  regarded  merely  as  an  affidavit  of  the  deft ;  and  affidavits  may  be  received  and 
read  in  opposition  thereto :  15  &  16  Vict.  c.  86,  s.  59. 

Effect  of  Appointment. 

The  possession  of  a  receiver  is  deemed  to  be  that  of  the  Court,  and  any  attempt 
to  disturb  it  without  the  leave  of  the  Court  is  a  contempt  of  Court,  and  may  be 
restrained  by  injunction  :  Daniel,  5th  ed.  1592,  and  cases  cited. 

Any  undue  interference  with  the  receiver  may  also  be  punished  by  committal : 
Broad  v.  Wichham,  4  Sim.  511 ;  Ward  v.  Swift,  6  Hare,  312.  See  also  Ames  v. 
Trustees  of  Birkenhead  Docks,  20  Beav.  332. 

As  against  parties  to  the  suit  the  direction  in  an  order  that  a  receiver  be 
appointed  is  equivalent  to  the  order  appointing  him :  Defries  v.  Creed,  11  Jur. 
(N.S.)360;  13W.  R.  632. 

Where  a  sheriff  has  taken  property,  part  of  which  is  claimed  by  the  receiver, 
the  latter  will  be  ordered  to  give  a  list  of  the  property  claimed  by  him  to  the 
sheriff,  who  will  be  ordered  to  withdraw  from  possession  :  Willmer  v.  Kidd,  Seton, 
1002 ;  Dan.  5th  ed.  3592 ;  see  Order,  p.  433. 

The  sheriff  will  not  be  permitted  to  execute  process  after  notice  of  the  appoint- 
ment of  a  receiver :  Try  v.  Try,  13  Beav.  422  ;  Bock  v.  Cook,  2  De  G.  &  Sm.  493 ; 
Onyon  v.  WaMoume,  14  Jur.  497. 

Where  the  furniture  of  a  house  had  been  sold  by  the  receiver,  the  landlord,  not 
having  distrained  for  rent  due,  was  held  to  have  no  priority  over  other  creditors 
in  the  proceeds  of  the  sale :  Sutton  v.  Bees,  9  Jur.  (N.S.)  456. 

The  PsoPERTr  of  which  Eeceiver  may  be  appointed. 

A  receiver  may  be  appointed  of  the  rents  and  profits  of  real  estate,  and  also  of 
all  personal  estate  which  is  capable  of  being  reduced  into  possession  :  Dan.  5th 
ed.  1577  ;  Kerr  on  Receivers,  87-92. 

And  in  favour  of  equitable  creditors  the  Court  will  appoint  a  receiver  of  all 
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property  against  which  a  legal  creditor  might  obtain  execution  :  Dans  v.  Duhe  of 
Marlborough,  2  Sw.  132,  cited  in  Dan.  5th  ed.  1577. 

A  receiver  maj  be  appointed  of  heir-looms  :  Earl  of  Shaftesbury  v.  Duke  of 
Marlborough,  Order,  p.  423 ;  of  railways :  Russell  v.  East  ArujUan  Sy.  Co.,  3 
Mac.  &  G.  104 ;  Furness  v.  Caterham  Sy.  Co.,  25  Beav.  614 ;  4  Jur.  (N.S.) 
1213;  Be  Stafford  and  Uttoxeter  By.  Co.,  W.  N.  (1868)  113;  Gardner  v. 
London,  Chatham,  and  Dover  By.  Co.  (V.-C.  S.),  Order,  p.  424 ;  of  canals : 
Fripp  V.  Chard  By.  Co.,  11  Hare,  241;  17  Jur.  887;  Potts  v.  Wanvick  Canal 
Co.,  Kay,  142,  143 ;  Hopkins  v.  Worcester  and  Birmingham,  Canal  Co.,  L.  K. 
6  Eq.  437 ;  Order,  p.  423  ;  of  docks :  Ames  y.  Trustees  of  Birkenhead  Docks,  20 
Beav.  332  ;  Order,  p.  424 ;  Postlethwaite  v.  Maryport  Harbour  Trustees,  W.  N. 
(1869)  37 ;  of  turnpikes :  Knapp  v.  Williams,  4  Ves.  430 ;  Dumville  v.  Ash- 
brooke,  3  Russ.  982  ;  Lord  Crewe  v.  Edleston,  1  De  Gr.  &  J.  93  ;  of  markets :  De 
Winton  v.  Mayor  of  Brecon,  26  Beav.  533 ;  Order,  p.  424 ;  of  a  pension  :  Noad 
V.  Backhouse,  2  Y.  &  C.  529  ;  Order,  p.  425 ;  Carew  v.  Cooper,  4  Giff.  619  ;  but 
see  Lloyd  v.  Cheetham,  3  Gifif.  171 ;  Davis  v.  Duke  of  Marlborough,  1  Sw.  74, 
84  ;  S.  0.  2  Sw.  108  ;  of  a  canonry :  Qrenfdl  v.  Dean  of  Windsor,  2  Beav.  544. 

A  receiver  and  manager  may  be  appointed  of  property  abroad.  And  in  some 
of  such  cases  he  has  been  appointed  receiver  and  manager  with  authority  to 
appoint  an  agent  abroad,  and  in  others  he  has  been  appointed  receiver  or  manager, 

with  directions  to  consign  to  some  person  resident  in  England :  v.  Lindsay, 

15  Ves.  91 ;  Cockburn  v.  Baphael,  2  S.  &  S.  453 ;  Butherford  v.  Wilkinson, 
Seton,  1036. 

The  word  "  receiver  "  includes  consignee  and  manager :  Prel.  Ord.  10,  rule  7. 

The  person  who  has  recovered  judgment  in  an  action  on  a  contract  entered  into 
after  the  passing  of  the  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  or  in  an 
action  not  on  a  contract  commenced  after  the  jjassing  of  that  Act,  may  obtain  the 
appointment  of  a  receiver,  and,  if  necessary,  of  a  manager  of  the  undertaking :  30 
&  31  Vict.  c.  127,  s.  4. 

But  a  manager  will  not  be  appointed  in  a  suit  by  a  debenture-holder  :  Gardner 
V.  Chatham  and  Dover  By,  Co.,  L.  E.  2  Ch.  201 ;  Bowtn  v.  Brecon  By.  Co., 
L.  R.  3  Bq.  541,  545. 

Every  order  appointing  a  receiver  under  the  last-mentioned  Act  is  to  direct 
such  accounts  and  inquiries  as  the  Court  may  think  fit  for  ascertaining  the  debts 
of  the  company,  and  the  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  the  hands  of  such  receiver  or  manager :  Cons.  Ord.  1868, 
rule  32. 

Mortgaged  Propeety. 

The  Court  will  on  motion  appoint  a  receiver  for  an  equitable  creditor,  or  a 
person  having  an  equitable  estate,  without  prejudice  to  persons  who  have  prior 
estates ;  in  this  sense  without  prejudice  to  persons  having  prior  legal  estates,  that 
it  will  not  prevent  their  proceeding  to  obtain  possession  if  they  think  proper : 
Marlborough  v.  Davis,  2  Sw.  137,  per  Lord  Eldon. 

And  in  order  that  prior  equities  may  not  be  disturbed,  the  Court  directs  in- 
quiries to  determine  priorities  among  equitable  incumbrancers  :  Ibid. 

Where  a  receiver  has  been  appointed  of  a  mortgaged  estate,  the  mortgagee  must 
obtain  the  leave  of  the  Court  to  bring  an  ejectment :  Bryan  v.  Oormick,  1  Cox, 
422 ;  Anon.,  6  Ves.  287 ;  9  Ves.  335. 

The  Court  vrill  not  allow  a  prior  incumbrancer  to  object  to  the  appointment  of 
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a  receiver  by  anything  short  of  a  personal  assertion  of  his  legal  right  and  taking 
possession :  Silver  v.  Bishop  of  Norwich,  3  Sw.  112,  n.,  per  Lord  Cottenham. 

The  Court  will  grant  a  receiver  at  the  instance  of  a  second  incumbrancer  in  all 
cases  in  which  the  first  incumbrancer  is  not  in  possession  of  the  property  ;  and 
the  circumstance  of  the  party  creating  the  incumbrance  being  abroad,  and  refusing 
to  appear  to  the  suit,  will  not  deprive  the  second  incumbrancer  of  his  right  to  a 
receiver :  Dan.  5th  ed.  1565 ;  Tanfield  v.  Irvine,  2  Russ.  149 ;  Coward  v.  Chad- 
wick,  2  Russ.  150,  n. ;  Browne  v.  Blount,  2  Russ.  &  My.  83. 

The  mortgagee  of  an  undivided  share  may,  in  a  suit  for  foreclosure  and  partition, 
obtain  the  appointment  of  a  receiver  of  his  undivided  share :  Fcdl  v.  ElMns, 
9  W.  R.  861 ;  Morgan,  499. 

Where  any  principal  money  is  secured  or  charged  by  deed  on  any  heredita- 
ments of  any  tenure,  or  on  any  interest  therein,  the  person  to  whom  such  money 
shall  for  the  time  being  be  payable,  his  executors,  administrators,  or  assigns, 
shall  at  any  time  after  the  expiration  of  one  year  from  the  time  when  the  principal 
money  shall  have  become  payable,  or  after  any  interest  shall  have  been  in  arrear 
for  six  months,  or  after  any  omission  to  pay  a  premium  on  any  insurance.  Sec, 
have  the  power  (inter  alia)  "  to  appoint  or  obtain  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  the  whole  or  any  part  of  the  property  " :  23  &  24  Vict, 
c.  145,  s.  11. 

Any  person  entitled  to  such  receiver  may  appoint  any  one  named  in  the  deed 
of  charge  for  that  purpose,  or  if  no  person  named,  then  may  by  writing  delivered 
to  any  one  entitled  subject  to  the  charge,  or  affixed  on  some  conspicuous  part  of 
the  property,  require  him  to  appoint  a  receiver,  and  if  no  such  appointment  be 
made  within  ten  days  after  requisition,  then  may  in  writing  appoint  any  person 
he  may  think  fit :  23  &  24  Vict.  c.  145,  s.  17. 

Every  receiver  appointed  under  the  Act  is  to  be  deemed  to  be  agent  of  the 
person  entitled  to  the  property  subject  to  the  charge,  who  is  to  be  solely  responsible 
for  his  acts  or  defaults,  unless  otherwise  provided  for  in  the  charge :  23  &  24  Vict. 
c.  145,  s.  18 ;  see  Jones  v.  Smith,  1  Hare,  43,  72. 

Every  receiver  appointed  under  the  Act  has  power  "  to  demand  and  recover 
and  give  effectual  receipts  for  all  the  rents,  issues,  and  profits  of  the  property  of 
'  which  he  is  appointed  receiver  by  action,  suit,  or  distress,  or  otherwise  "  &c. : 
23  &  24  Vict.  c.  145,  s.  19. 

"  Every  receiver  appointed  as  aforesaid  may  be  removed  by  the  like  authority, 
or  on  the  like  requisition,  as  before  provided  with  respect  to  the  original  appoint- 
ment of  a  receiver,  and  new  receivers  may  be  appointed  from  time  to  time " : 
23  &  24  Vict.  c.  145,  s.  20. 

Every  receiver  appointed  under  the  Act  is  to  pay  and  apply  all  the  money  re- 
ceived in  the  first  place  in  discharge  of  all  taxes,  rates,  and  assessments,  and  in 
payment  of  his  commission,  and  of  the.premiums  or  insurances,  if  any,  and  in  the 
next  place,  m  payment  of  interest  due  in  respect  of  any  principal  money,  and 
subject  thereto  is  to  pay  the  residue  to  the  person  entitled :  sect.  22. 

Directions  by  the  Court  to  the  Eeceiver. 

To  distrain. 

Let  — ,  the  receiver  of  the  rents  and  profits  of  — ,  be  at  liberty  to 
distrain  upon  the  goods  and  chattels  of  B.  [the  tenant  who  has  not 
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attorned  to  the  receiver]  for  the  amount  of  rent  due,  and  owing  from 
him,  such  distress  to  be  made  in  the  name  of  — ,  in  whom  the  legal 
estate  is  vested. 


Beceiver  to  give  Sheriff  Statement  of  Property  claimed — Sheriff  to  give  up 


Let  C.  p.,  the  receiver  appointed  in  this  cause,  within  seven  days  after 
notice  hereof,  deliver  to  the  sheriff  of  Sussex  a  statement  in  writing 
specifying  what  part  of  the  goods  and  chattels  now  in  the  possession 
of  the  said  sheriff  the  said  receiver  claims  as  the  property  of  J.  K.  the 
testator.  Let  the  sheriff  withdraw  from  the  possession  of  such  parts 
of  the  said  goods  and  chattels  as  the  receiver  shall  so  specify.  Willmer 
V.  Kidd  (V.-C.  VV.,  at  chambers),  July  14,  1853. 

Beceiver  to  hring  Ejectment  or  defend  Actions. 

Let  — ,  the  receiver,  &c.,  be  at  liberty  to  bring  an  action  of  eject- 
ment against  — ,  in  the  Court  of  — ,  for  the  recovery  of  the  premises 
situate,  <fee.  [or,  be  at  liberty  to  defend  the  action  brought  against 
him  by  — ■,  in  the  Court  of  — ].  And  the  said  receiver  is  to  be 
allowed  his  costs  and  expenses  of  bringing  the  said  action  of  eject- 
ment [or,  of  defending  the  said  action]  in  passing  his  accounts. 

Beceiver  to  sanction  Expenditure. 

Let  —  the  receiver,  &o.,  be  at  liberty  to  expend  a  sum  not  exceed- 
ing the  sum  of  £ —  in  executing  the  works  [or,  repairs]  specified  in 
the  affidavit  of  — ,  and  the  said  receiver  is  to  be  allowed  the  sum 
which  shall  be  expended  under  the  direction  hereinbefore  contained 
in  passing  his  accounts. 

Similar  Order — Certificate. 

Let  the  works  and  repairs  on  the  land  and  premises  situate,  &c., 
mentioned  in  the  affidavit  of  — ,  be  done  and  executed  according  to 
the  specifications  and  estimates  contained  in  the  exhibits  K.  and  L.  as 
in  the  said  affidavit  referred  to  [if  ordered :  and  under  the  direction 
and  superintendence  of  — ,  the  receiver].  Let,  upon  the  said  works 
and  repairs  being  certified  to  have  been  properly  executed  according 
to  the  said  several  specifications  and  estimates,  the  said  receiver  be 
at  liberty  to  pay  the  amount  expended  upon  such  works  and  repairs 
under  the  directions  hereinbefore  contained  to  the  person  or  persons 
entitled  to  receive  the  same.  And  the  said  receiver  is  to  be  allowed 
such  sums  on  passing  his  accounts. 
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Receiver — To  take  Legal  Proceedings — Barikrujifs  Estate. 

Let  G.  S.,  the  receiver  appointed  in  this  cause,  he  at  liberty  to 
commence,  continue,  and  carry  on  proceedings  at  law  against  the 
several  persons  named  in  the  schedule  hereto,  to  recover  from  them 
the  amounts  due  from  them  to  the  partnership  estate  which  are 
respectively  set  opposite  their  names  in  the  second  column  of  the  said 
schedule.  Let  the  said  receiver  be  at  liberty,  at  the  expense  of  the 
said  estate,  to  convene  a  meeting  of  all  the  creditors  of  the  said  estate 
for  the  purpose  of  laying  before  them  a  statement  of  the  partnership 
estate  and  assets,  and  of  the  proceedings  in  this  suit.  Hodgson  v. 
Davidson  (V.-O.  B.),  Feb.  21,  1871. 

After  the  tenants  have  attorned  to  the  receiver,  he  may  distrain  in  his  own 
name  for  rent  accrued  during  such  tenancy  without  an  order :  Dan.  5th  ed. 
1596,  and  cases  cited. 

But  a  distress  for  rent  accrued  before  tliat  time  must  be  made  in  the  name  of 
the  person  who  has  the  legal  right  to  the  rent :  Ibid. ;  Woodfall,  51,  393. 

And  if  the  rent  be  in  arrear  for  more  than  a  year,  an  order  is  necessary :  Bran- 
don V.  Brandon,  5  Madd.  473.  But  a  minute  of  the  directions  given  by  the 
chief  clerk  is  sometimes  made  without  an  order  being  drawn. 

A  receiver  is  not  permitted  to  expend  any  considerable  sum  of  money  in  repairs 
or  rebuilding  without  the  sanction  of  the  Court :  Att.-Oen.  v.  Vigor,  11  Ves. 
563 ;  ThormhUl  v.  Thomhill,  14  Sim.  600 ;  see  also  Tempest  v.  Ord,  2  Mer.  55. 

Receiver  to  hring  in.  Account. 

Let  — ,  the  receiver  appointed,  &c.,  and  pursuant  to  the  order  dated, 
&o.,  on  or  before  the  —  day  of  —  [or,  within  —  days  after  service  of 
this  order],  leave  in  the  chambers  of  the  judge  his  account  as  such 
receiver.  [If  ordered :  Let  the  said  — ,  receiver,  pay  the  costs  of  this 
application,  to  be  taxed,  &c.J 

Recognizance  to  he  put  in  Suit. 

Upon  the  application,  &c.,  and  upon  hearing  the  solicitor  for  [or, 
upon  reading  an  affidavit  of  service,  &c.,  on]  — ,  the  receiver,  and  — , 
the  sureties,  the  said  —  be  at  liberty  to  put  in  suit  the  recognizance 
dated,  &c.,  and  entered  into  by  the  said  — ,  the  receiver,  together  with 
the  said  — -  and  —  as  his  sureties. 

Where  a  receiver  who  had  been  discharged  did  not  pay  in  his  balance  by  the 
appointed  time,  he  was  ordered  to  pay  in  the  same,  and  also  the  amomit  allowed 
for  his  salary  with  interest :  Harrison  v.  Boydell,  6  Sim.  211. 

In  a  similar  case  the  interest  charged  was  not  upon  each  sum  from  the  time  it 
was  received,  but  as  an  executor  would  be  charged:  Fotts  v.  Leighton,  15  Ves. 
273. 
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Beceivers  Account  opened  and  retaken. 

Let  the  first  acco'int  of  A.  M.  D.,  the  receiver  appointed  in  this  cause, 
be  opened  and  retaken.  Costs  reserved. — Liberty  to  apply.  Talbot  v. 
Talbot  (M.  E.),  June  15,  1876. 

Beceiver  discharged — Payment — Secognizance  vacated. 

Let  — ,  the  receiver  appointed  by  the  order  dated,  &c.,  be  discharged. 
Let  him  pass  his  final  account  of  receipts  and  payments,  and  pay  the 
balance  which  shall  be  certified  to  be  due  from  him  into  Court  to 
the  credit,  &c.  [or,  to  A.  B.].  And  upon  such  payment  being  made. 
Let  the  recognizance  dated,  &c.,  be  discharged. 

Payment  by  Executor  of  Deceased  Beceiver — Becognizance  vacated. 

Let  — ,  the  executor  or  administrator  of  — .  the  receiver,  be  at 
liberty  to  carry  in  and  pass  the  account  of  receipts  and  payments  of 
the  said  — ■  as  such  receiver  from  the  foot  of  his  last  account  to  the 
time  of  his  decease ;  and  pay  the  balance  which  shall  be  certified  to 
be  due  from  the  said  —  into  Court  to  the  credit  of,  &c.  [or,  to  A.  B.]. 
And  upon  such  payment  being  made.  Let  the  recognizance  dated,  &c., 
be  vacated. 

DlSCHAEQE  OF    EeCEIVEE. 

The  application  to  discharge  the  receiver  and  vacate  his  recognizance  is  some- 
times made  upon  motion  in  Court,  or  hy  summons  in  chamhers.  The  direction 
may  also  be  given  in  the  decree  or  order  on  further  consideration. 

The  receiver  is  entitled  to  the  costs  of  his  application  to  be  discharged  :  Sichard- 
sm  V.  Ward,  6  Madd.  266. 

The  receiver  will  not  be  discharged  upon  the  ex  parte  application  of  the  person 
at  whose  instance  he  was  appointed :  Largan  v.  Bowen,  1  Sch.  &  Lef.  296  ; 
Davis  v.  Duke  of  Marlborough,  2  Sw.  108. 
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CHAPTER  XXVI r. 
MOKTGAGES. 

FOEECLOSUKE. 

Common  I>ecree— Mortgagor  in  Possession. 

[If  security  has  been  disputed  :  Declare  that  the  indenture  dated,  &o., 
in  the  pleadings  mentioned  is  a  good  and  valid  security.]  Let  an 
account  be  taken  of  what  is  due  to  the  Pits  for  principal  and  interest 
under  and  by  virtue  of  the  indenture,  dated,  &o.,  in  the  pleadings 
mentioned,  and  for  their  costs  of  this  action  to  be  taxed  by  the  taxing 
master.  And  upon  the  Defts  paying  to  the  Pits  what  shall  he  cer- 
tified to  be  due  within  six  calendar  months  after  the  date  of  the  chief 
clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby  appointed, 
Let  the  Pits  re-convey  [re-surrender,  pr  re-assign]  the  hereditaments 
and  premises  comprised  in  the  said  indenture,  free  and  clear  of  and 
fiom  all  incumbrances  made  or  effected  by  them,  or  any  person  or 
persons  claiming  by,  from,  or  under  them  [if  Fits  he  the  representa- 
tives of  the  original  mortgagee,  add  :  or  by  those  under  whom  they 
claim],  and  deliver  up  all  deeds  and  writings  in  their  custod}'  or 
power  relating  thereto  upon  oath  to  the  Defts,  or  as  they  shall  direct. 
But  in  default  of  the  Defts  paying  to  the  Pits  what  shall  be  certified 
to  be  dvie  to  them  by  the  time  aforesaid,  Let  the  Defts  from  hence- 
forth stand  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  and  equity  of  redemption  of,  in,  and  to  the  said  hereditaments 
and  premises. — Liberty  to  apply. 

Foreclosure — Mortgagor  in  Fossession — Debt  admitted. 

The  Defts  by  their  counsel  admitting  that  the  sum  of  £ —  is  due  and 
owing  fiom  them  to  the  Pits  for  principal  on  the  mortgage  security 
dated,  &c.,  in  the  pleadings  mentioned,  and  the  sum  of  £ —  for  interest, 
making  together  the  sum  of  £ — ,  Let,  upon  the  Defts  paying  to  the  Pits 
the  said  sum  of  £ — ,  together  with  the  further  sum  of  £ —  for  subse- 
quent interest  to  the  —  day  of  — ,  being  six  calendar  months  fi  om  this 
date,  making  together  the  sum  of  £  — ,  on  the  said  —  day  of —  [at  the 
Chapel  of  the  Rolls  of  Chancery  Lane,  London,  between  the  hours  of 
—  and  — ],  the  Defts  re-convey  [re-surrender,  or  re-assign]  the  said 
mortgaged  premises  free  and  clear,  &c.,  and  deliver  up  [upon  oath,  if 
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required]  all  deeds,  &c.  But  in  default  of  the  Deft  paying,  &c.,  by 
the  time  aforesaid.  Let  the  Deft  btand  absolutely  debarred  and 
foreclosed,  &o. 

Foreclosures — Mortgagee  in  Possession. 

Let  the  following  accounts  be  taken,  that  is  to  say : — 
1.  An  account  of  what  is  due  to  the  Pit  [or  Pits]  for  principal 
and  interest  under  and  by  virtue  of  the  mortgage  security  dated,  &c., 
in  the  pleadings  mentioned,  and  for  his  \_or  their]  costs  of  this  action  to 
be  taxed,  &c.  [and  the  Pit  [or  Pits]  by  his  [or  their]  counsel  at  Bar 
admitting  that  he  has  [or  they  have]  been  in  receipt  of  the  lents  and 
profits  of  the  hereditaments  and  premises  comprised  in  the  said  in- 
denture]. 2.  An  account  of  the  rents  and  profits  of  the  hereditaments 
and  premises  comprised  in  the  said  indenture  received  by  the  Pit  [or 
Pits]  or  by  any  other  person  or  persons,  by  the  order  or  for  the  use 
of  the  Pit  [or  Pits]  or  which  without  his  [or  their,  or  either  of  their] 
wilful  neglect  or  default  might  have  been  so  received.  Let  what 
shall  appear  to  be  due  on  taking  the  account  numbered  2  be  deducted 
from  what  shall  appear  to  be  due  to  the  Pit  [or  Pits]  on  taking  the 
account  numbered  1 ,  and  let  the  balance  be  certified.  A.nd  upon  the 
Deft  paying  to  the  Pit  [or  Pits]  the  amount  of  such  balance  within 
six  calendar  months,  &c.,  at  such  time  and  place,  &o.,  let  the  Pit  [or 
Pits]  re-convey  [re-surrender,  or  re-assign],  &c.,  and  deliver  up,  &c. 
But  in  default,  &c.,  the  Deft  is  from  thenceforth  to  stand  absolutely 
debarred  and  foreclosed,  &c. 

Foreclosure — Mortgagee  in  Possession — Account  of  Bents  and  Profits — 

Bepairs,  dee. 

Let  the  following  accounts  be  taken  : — 

1.  An  account  of  what  is  due,  &c.,  to  the  Pit  [or  Pits]  under  or  by 
virtue  of  the  mortgage  security  dated,  &c.,  in  the  pleadings  mentioned, 
and  for  costs  of  this  action,  to  be  taxed  by  the  taxing  master.  2.  An 
account  of  all  sums  of  money  laid  out  by  the  Pit  [or  Pits]  in  necessary 
repairs  of  the  said  premises.  Let  interest  be  computed  on  the 
sum  which  shall  appear  to  have  been  so  laid  out,  after  the  same  rate 
-of  interest  as  the  said  mortgage  carries ;  and  Let  the  amount  appearing 
to  be  due,  on  taking  the  account  numbered  2,  be  added  to  what  shall 
appear  due  to  the  Pit  [or  Plts]on  taking  the  account  numbered  1.  3. 
An  account  of  the  rents  and  profits  of  the  mortgaged  premises  received 
by  the  Pit  [or  Pits,  or  any  or  either  of  them],  or  by  any  other  person 
or  persons  by  the  order,  or  for  the  use  of  the  Pit  [or  Pits,  or  any  or 
either  of  them],  or  which  without  the  wilful  default  of  the  Pit  [or  Pits, 
or  any  or  either  of  them]  might  have  been  so  received.  Let  what 
shall  appear  due  on  the  account  numbered  3  be  deducted  from  what 
shall  appear  due  on  the  accounts  numbered  1  and  2,  and  let  the  balance 
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be  certified.  And  upon  the  Defts  [or  any  or  either  of  them]  paying 
to  the  Pit  [or  Pits]  the  amount  of  the  said  halance  -within  six  calendar 
months,  &c.,  Let  the  Pit  [or  Pits]  re-convey  [re-surrender,  or  re-assign], 
&c.,  and  deliver  up,  &c.  But  in  default  of  such  payment,  by  the  time 
aforesaid,  Let  the  Defts  stand  absolutely  debarred  and  foreclosed,  &c. 

Successive  Foreclosures — First  Mortgagee  v.  Second  Mortgagee  and 
Mortgagor. 

Let  an  account  be  taken  of  what  is  due,  &c.,  to  the  Pits  [fi^rst  mort- 
gagees] under  or  by  virtue  of  the  indenture  dated,  &c.,  in  the  pleadings 
mentioned,  and  for  costs  of  suit  to  be  taxed  by  the  taxing  master  [if 
Pits  in  possession :  an  account  of  rents  and  profits  received,  &c.,  amount 
to  be  deducted].  Let,  upon  the  Deft  B.  [the  second  mortgagee]  paying 
to  the  Pits  what  shall  be  certified  to  be  due  within  six  calendar  months, 
&c.,  at  such  time  and  place,  &c.,  the  Pits  re-convey  [re-assign,  or  re- 
surrender]  the  mortgaged  premises  free  and  clear,  &c.,  and  deliver  up 
all  deeds,  &c.  In  default  of  payment  by  the  time  aforesaid,  Deft  B. 
from  thenceforth  to  stand  debarred  and  foreclosed,  &c.  And  in  that 
case,  LetthePlts'  subsequent  interest  be  computed ;  and  their  subsequent 
costs  of  suit  taxed.  Let  upon  Deft  C.  [the  mortgagor]  paying  what 
shall  be  certified  to  be  due  to  the  Pits  under  and  by  virtue  of  their 
said  security  and  for  subsequent  interest  and  costs  as  aforesaid,  within 
three  calendar  months,  &c.,  at  such  time  and  place,  &c.,  the  Pits  re- 
convey  [re-assign,  or  re-surrender]  the  said  mortgaged  premises  to  the 
said  Deft  C.  or  fis  he  shall  appoint  free  and  clear,  &c.,  and  deliver  up 
all  deeds,  &o.  In  default  of  payment  by  the  time  aforesaid.  Deft  C. 
from  thenceforth  to  stand  absolutely  debarred  and  foreclosed,  &c. 

But  incase  the  Deft  B.  shall  redeem  the  Pits,  Let  subsequent  interest 
be  computed  on  what  the  said  Deft  B.  shall  pay  to  tlie  Pits,  and 
Let  an  account  be  taken  of  what  is  due  to  the  said  Deft  B.  under 
his  mortgage  security  dated,  &c.,  and  for  his  costs  of  this  suit.  And 
upon  the  Deft  C.  paying  to  the  Deft  B.  what  he  shall  have  so  paid  to 
the  Pits,  together  with  what  shall  be  certified  to  be  due  to  the  said 
Deft  B.  under  his  said  mortgage  security,  and  for  his  costs  as  aforesaid, 
within  three  calendar  months,  &c.,  the  Deft  B.  to  re-convey  [re-assign, 
or  re-surrender]  the  said  mortgaged  premises  free  and  clear,  &c.,  and 
deliver  up  all  deeds,  &c. — In  default  of  such  payment  by  the  time 
assigned,  the  Deft  C.  from  thenceforth  to  stand  absolutely  debarred  and 
foreclosed,  &c. — Liberty  to  apply. 

Successive  Foreclosures — First  Mortgagees  v.  Second  and  Third  Mortgagees 

and  Mortgagor. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits  [first  mortgagees] 
for,  <Sie.,  under  and  by  virtue,  &c.,  and  for  costs  of  this  suit,  to  be 
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taxed,  &c.  And  upon  the  Defts  B.  and  C.  [second  mortgagees]  paying 
to  the  Pits  what  shall  be  certified  to  be  due  within,  &o.,  at  such  time 
and  place,  &c.,  Let  the  Pits  re-convey,  &c.,  and  deliver  up  all  deeds, 
&c.  In  default.  Let  the  said  Defts  stand  foreclosed,  &c.  And  in  case 
of  such  foreclosure.  Let  the  Pits'  subsequent  interest  be  computed,  and 
the  subsequent  costs  of  the  Pits  of  this  suit  be  taxed.  And  upon  the 
Deft  D.  [the  third  mortgagee]  paying  to  the  Pits  what  shall  be  certi- 
fied to  be  due  to  them  under  the  said  indenture,  and  for  subsequent 
interest,  and  costs  as  aforesaid,  within  three  calendar  months,  &c.,  at 
such  time  and  place,  &c.,  Let  the  Pits  re-convey,  &c.,  and  deliver  up, 
&c.  But  in  default,  &c..  Let  the  said  Defts  stand  foreclosed,  &c.  And 
in  case  of  such  foreclosure,  Let  the  Pits'  subsequent  interest  be  com- 
puted, and  the  subsequent  costs  of  the  Pits  of  this  suit  be  taxed,  &o. 
And  upon  the  Deft  E.  [the  mortgagor]  paying  to  the  Pits  what  shall 
be  certified  to  be  due  to  them  under  the  said  indenture  and  for  subse- 
quent interest  and  costs  as  aforesaid  within  three  calendar  months, 
&c.,  at  such  time  and  place,  &c.,  Let  the  Pits  re-convey,  &c.,  and 
deliver  up,  &c.  And  in  default,  &c.,  Let  the  said  Deft  E.  be  fore- 
closed, &c. 

But  in  case  the  Defts  B.  and  0.  [second  mortgagees]  shall  redeem 
the  Pits,  Let  subsequent  interest  be  computed  on  what  the  said  Defts 
shall  pay  to  the  Pits,  and  let  an  account  be  taken  of  what  is  due  to 
the  said  Defts  under  their  mortgage  security  dated,  &c.,  and  for  their 
costs  of  this  suit,  to  be  taxed  by  the  taxing  master.  And  upon  the 
Deft  D.  [third  mortgagee]  paying  to  the  said  Defts  B.  and  C.  what 
they  shall  have  so  paid  to  the  Pits,  together  with  what  shall  be  certi- 
fied to  be  due  to  the  said  Defts  under  their  said  indenture,  and  for 
subsequent  interest  and  costs  as  aforesaid,  within  three  calendar 
months,  at  such  time  and  place,  &c..  Let  the  said  Defts  B.  and  C.  re- 
convey,  &c.,  and  deliver  up,  &c.  And  in  default,  &c..  Let  the  said 
Deft  D.  stand  foreclosed,  &o.  And  in  case  of  such  foreclosure,  Let 
subsequent  interest  be  computed  on  what  shall  be  certified  to  be  due 
to  the  said  B.  and  C,  and  let  their  subsequent  costs  be  taxed.  And 
upon  the  Deft  E.  paying  to  the  said  Defts  B.  and  C.  what  they  shall 
have  so  paid  to  the  Pits,  together  with  what  shall  be  certified  to  be 
due  to  the  said  Defts  under  their  indenture  and  for  subsequent  interest 
and  costs  as  aforesaid,  within  three  calendar  months,  &c.,  at  such  time 
and  place,  &c..  Let  the  said  Defts  B.  and  C.  re-convey,  &o.,  and  deliver 
up,  &c.     But  in  default,  &c.,  Let  the  said  Deft  E.  stand  foreclosed,  &o. 

But  in  case  the  Deft  D.  [third  mortgagee]  shall  redeem  the  Pits  or 
the  Defts  B.  and  C,  Let  subsequent  interest  be  computed  on  what 
the  said  Deft  D.  shall  pay  to  the  said  Pits  or  the  said  Defts  B.  and  C, 
and  Let  the  following  further  account  be  taken  :  An  account  of  what 
is  duo  to  the  said  Deft  D.  under  his  mortgage  security  dated  — ,  and 
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for  costs  of  suit  to  be  taxed,  &o.  And  upon  the  Deft  E.  [mortgagor] 
paying  to  the  said  Deft  D.  what  he  shall  have  paid  to  the  Pits,  or  to 
the  said  Defts  B.  and  C,  together  with  what  shall  be  certified  to  be 
due  fo  him  under  his  security  and  for  subsequent  interest,  and  costs 
as  aforesaid,  within  three  calendar  months,  &c.,  at  such  time  and  place, 
&c..  Let  the  said  Deft  D.  re-convey,  &o.,  and  deliver,  up,  &o.  In 
defeiult,  &c..  Let  Deft  E.  stand  foreclosed,  &o. 

Successive  Foreclosures — Third  Mortgagees  y.  Assignees  of  First  Mortgagee 
and  Owners  of  Equity  of  Redemption  and  Bepresentatives  of  Second 
Mortgagee. 

Let  an  account  be  taken  of  what  is  due  to  the  Deft  "W.  B.  [assignee 
of  first  mortgagee]  for  principal  and  interest  in  respect  of  the  several 
mortgage  surrenders  in  the  Pit's  bill  mentioned,  and  for  his  costs  pro- 
perly incurred  in  consequence  thereof,  and  for  his  costs  of  suit  to  be 
taxed,  &o.  An  account  of  the  rents  and  profits  of  the  mortgaged 
premises  received  by  the  Deft  W.  B.,  or  by  W.  W.,  under  whom  the 
said  Deft  W.  B.  claims,  or  by  any  other  person  or  persons,  by  his  or 
their  order,  or  for  his  or  their  use,  or  which  without  his  or  their  wilful 
neglect  or  default  might  have  been  received.  Let  what  shall  be  owing 
on  such  last-mentioned  accounts  of  rents  and  profits  be  deducted  from 
what  shall  be  found  due  to  the  Deft  W.  B.  for  principal,  interest,  and 
costs  as  aforesaid. 

Let  upon  the  Defts  S.  L.  and  E.  his  wife  [personal  representa- 
tives of  second  mortgagee]  paying  to  the  Deft  W.  B.  [assignee  of  first 
mortgagee]  the  balance  which  shall  be  remaining  due  to  him  for  such 
principal,  interest,  and  costs  as  aforesaid,  after  such  deduction  as  afore- 
said, within  six  calendar  months,  &c.,  at  such  time  and  place,  &c.,  the 
Deft  W.  B.  surrender  and  re-assign  the  mortgaged  premises  comprised 
in  the  said  mortgage  surrenders  free  and  clear,  &c.,  and  deliver  up  on 
oath  all  deeds,  &c.  But  in  default  of  the  said  Defts  S.  L.  and  E.  his 
wife  paying  to  the  said  Deft  W.  B.  such  balance  as  aforesaid,  by  the 
time  aforesaid.  Let  them  stand  absolutely  debarred  and  foreclosed,  &c. 

And  in  ease  of  such  foreclosure.  Let  the  subsequent  interest  of  the 
Deft  W.  B.  be  computed,  and  his  subsequent  costs  of  this  suit  be  taxed. 
And  upon  the  Pits  T.  T.  and  M.  T.  [third  mortgagees]  paying  the 
said  Deft  W.  B.  what  shall  be  certified  to  be  due  to  him  for  principal, 
interest,  and  costs  as  aforesaid,  after  such  deduction  as  aforesaid,  within 
three  calendar  months,  &c.,  at  such  time  and  place,  &c..  Let  the  Deft 
W.  B.  surrender  and  re-assign  the  said  mortgage  premises  free  and 
clear,  &c.,  and  deliver  upon  oath,  &c.  But  in  default  of  the  said  T.  T. 
and  M.  T.  paying  to  the  Deft  W.  B.  what  shall  be  found  due  to  him  as 
aforesaid,  by  the  time  aforesaid.  Let  them  stand  absolutely  deVaned 
and  foreclosed,  &c. 
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And  in  case  of  snch  foreclosure,  Let  the  sulDsequent  interest  of  the 
Deft  W.  B.  be  computed,  and  his  subsequent  costs  of  this  suit  be 
taxed.  And  upon  the  Defts  J.  S.  C.  and  Jane  his  wife  [owners  of 
equity  of  redemption]  paying  to  the  Deft  W.  B.  what  shall  be  certi- 
fied to  be  due  for  principal,  interest,  and  costs  as  aforesaid,  within 
three  calendar  months,  &c.,  at  such  time  and  place,  &c..  Let  the  Deft 
W.  B.  surrender  and  re-assign,  &c.,  and  deliver  up,  &o.  But  in  default 
of  the  said  J.  S.  C.  and  Jane  his  wife  paying  to  the  Deft  W.  B.  what 
shall  be  certified  to  be  due  for  principal,  interest,  and  costs,  Let  the 
said  J.  S.  C.  and  Jane  his  wife  stand  absolutely  debarred  and  fore- 
closed, &c. 

But  in  case  the  Defts  S.  L.  and  E.  his  wife,  and  M.  C.  [repre- 
sentatives of  second  mortgagees]  shall  redeem  the  said  Deft  W.  B.  as 
aforesaid,  by  the  time  aforesaid.  Let  an  acciiunt  be  taken  of  what  is 
due  to  the  said  S.  L.  and  B.  his  wife,  as  the  executors  of  T.  M.,  deceased, 
for  principal  and  interest  on  his  mortgage  securities  in  the  pleadings 
mentioned,  and  for  what  the  said  S.  L.  and  E.  his  wife  shall  so  pay  to 
the  Deft  \V.  B.  for  principal,  interest,  and  costs  as  aforesaid,  and  for 
interest  thereon,  and  for  costs  of  suit  (to  be  taxed  by  the  taxing  master). 
And  upon  the  Pits  T.  T.  and  M.  T.  [third  mortgagees]  paying  to 
the  said  S.  L.  and  E.  his  wife  what  shall  be  found  due  to  them  for 
such  principal,  and  interest,  and  costs  as  aforesaid,  within  three  calendar 
months,  &c..  Let  the  said  S.  L.  and  E.  his  wife  surrender  and  re-assign 
the  said  mortgaged  premises,  &c.  But  in  default  of  the  said  T.  T.  and 
M.  T.  paying,  &c.,  Let  them  be  foreclosed,  &c.  And  in  case  of  such 
foreclosure.  Let  the  subsequent  interest  of  the  said  Defts  S.  L.  and  E. 
his  wife,  and  M.  C,  on  their  said  mortgage,  and  on  what  they  shall  have 
paid  to  the  said  Deft  W.  B.,  be  computed,  and  Let  their  subsequent 
costs  of  this  suit  be  taxed.  And  upon  the  Defts  J.  S.  C.  and  Jane  his 
wife  paying,  &o.,  within  three  calendar  months,  &c.,  Let  the  said  Defts 
S.  L.  and  E.  his  wife  surrender  and  re-assign,  &c.  But  in  default  of  the 
said  J.  S.  C.  and  Jane  his  wife  paying,  &c..  Let  them  be  foreclosed  &c. 

But  in  case  the  said  Pits  T.  T.  and  M.  T.  [third  mortgagees]  shall 
redeem  the  said  Defts  S.  L.  and  E.  his  wife.  Let  an  account  be  taken 
of  what  is  due  to  the  said  Pits  T.  T.  and  M.  T.  for  principal  and 
interest  on  their  mortgage  securities,  and  for  what  the  said  Pits  T.  T. 
and  M.  T.  shall  so  pay  to  the  said  Defts  S.  L.  and  E.  his  wife  for 
principal,  interest,  and  costs  as  aforesaid,  and  for  interest  thereon,  and 
for  the  Pits'  costs  of  this  suit  and  at  Law,  to  be  taxed,  &c.  And  upon 
the  Defts  J.  S.  C.  and  Jane  his  wife  [owners  of  equity  of  redemption] 
paying  to  the  said  T.  T.  and  M.  T.  what  shall  be  found  due  to  them 
for  such  principal,  interest,  and  costs  as  aforesaid,  after  such  deduc- 
tions as  aforesaid,  within  three  months,  &c.,  Let  the  said  T.  T.  and 
M.  T.  surrender  and  re-assign,  &c.     But  in  default  of  the  said  Defts 
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J.  S.  C.  and  Jane  his  wife  paying  to  the  Pits  T.  T.  and  M.  T.  what 
shall  he  remaining  due  to  them  for  snch  principal,  interest,  and  costs 
as  aforesaid,  hy  the  time  aforesaid,  the  said  Defts  J.  S.  C.  and  Jane 
his  wife  are  from  thenceforth  to  stand  absolutely  debarred  and  fore- 
closed, &c.     Thachwray  v.  Bell  (L.  C),  Feb.  1,  1840. 

Suit  hy  Mortgagee — Questions  of  Priority  (not  affecting  Pit)  raised  hetween 
Co-Defts — Bedemption  hy  Time  stated. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  under  and  by 
virtue,  &c.  And  upon  the  Defts  — ,  or  any  of  them,  paying  to  the 
Pit  what  shall  be  certified  to  be  due,  &c.,  within  six  calendar  months, 
&c.,  at*such  time  and  place,  &c..  Let  the  Pit  execute  all  proj)er  and 
necessary  deeds,  &c.,  and  deliver  up  upon  oath  all  the  title  deeds,  &c., 
to  the  said  Defts,  or  to  such  one  or  more  of  them  as  shall  so  redeem 
the  Pit,  or  as  he  or  they  shall  direct,  snch  conveyances  to  be  settled, 
&o.  And  in  case  the  said  Defts,  or  any  or  either  of  them,  shall  so 
redeem  the  Pit,  the  Defts  or  Deft  so  redeeming  the  Pit  are  or  is  to  be 
at  liberty  to  apply  to  this  Court  as  he  or  she  may  be  advised,  and  on 
such  application  it  is  not  to  be  incumbent  on  the  Deft  or  Defts  so 
applying  to  give  to  the  Pit  notice  thereof.  But  this  order  is  to  be 
without  prejudice  to  any  question  which  may  arise  as  to  the  rights  or 
interests  of  the  said  Defts  as  between  themselves  to  or  in  the  said 
hereditaments  and  premises.  And  in  default  of  the  said  Defts,  or 
any  or  either  of  them,  so  redeeming  the  Pit  by  the  time  aforesaid,  Let 
them  stand  absolutely  debarred  and  foreclosed,  &c.  And  this  decree  is 
also  to  be  without  prejudice  to  the  rights  of  the  Crown  as  regards  the 
leasehold  premises  comprised  in  the  Pit's  mortgage  security.  And  in 
case  of  such  foreclosure  aforesaid,  the  Pit  is  to  be  at  liberty  to  hold  the 
said  leasehold  premises  until  the  Crown  shall  think  fit  to  redeem  the 
same,  and  to  be  at  liberty  to  apply  in  chambers  for  a  sale  of  the  said 
leaseholds.  And  this  decree  is  to  be  also  without  prejudice  to  the 
paramount  titles  set  up  by  the  Defts  E.  P.  and  S.  P.  as  regards  the 
premises  affected  or  alleged  to  be  affected  thereby. — Stay  of  proceed- 
ings against  some  of  the  Defts. — Liberty  to  apply.  Bartlett  v.  Bees, 
L.  E.  12  Eq.  395. 

Suit  by  Mortgagee — Equity  of  Bedem/ption  in  Settlement — Mortgage  on  Life 
Interest  and  on  Beversion — Costs  of  Mortgagee. 
Declare  that  the  sum  of  £1560  was  properly  raised  by  the 
trustees  of  the  indenture  dated  23rd  July,  1824,  under  the  trust  of  that 
deed,  and  that  the  Pit's  mortgage  comprises  all  the  property  comprised 
in  the  said  deed,  except  that  part  marked  A,  referred  to  in  the 
affidavit  of,  &c.  Tax  the  Pit  his  costs  of  suit,  including  therein  any 
costs  paid  by  him  on  account  of  the  Deft  D.  W.  E.,  who  disclaimed. 
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Tax  Deft  T.  H.  T.  his  costs  of  suit.  Let  tbe  following  accounts  and 
inquiries  be  taken  and  made  : — 1.  An  account  of  what  is  due  to  the  Pit 
for  principal  and  interest  on  his  mortgage.  2.  An  inquiry  what  is 
due  to  Pit  for  costs  incurred  in  a  suit  of  E.  v.  H.,  not  yet  paid  by  Deft 
E.  A.  3.  An  account  of  rents  received  by  Pit,  &o.,  amount  to  be  deducted 
from  what  shall  be  certified  to  be  due  for  interest  and  costs  as 
aforesaid.  And  in  case  the  rents  and  profits  shall  exceed  the  interest 
and  costs,  annual  rests  to  be  made.  Declare  that  the  rents  and 
profits  are  liable  (1)  to  the  interest  due  to  the  Pit  on  his  mortgage 
and  his  costs,  (2)  to  the  costs  of  the  Deft  T.  H.  T.  when  taxed,  (3)  to 
the  sum  which  may  be  due  to  the  Deft  G.  W.  for  principal,  interest,  and 
costs  on  his  mortgage  security  in  the  pleadings  mentioned,  (4)  to  the 
sum  which  may  be  due'  to  the  Pit  upon  the  inquiry  as  to  costs  incurred 
in  suit  of  E.  v.  H.  Declare  that,  if  anything  shall  remain  of  the  rents 
after  such  payments,  such  surplus  belongs  to  Deft  A.  E.,  the  tenant 
for  life.  Upon  Deft  A.  E.  paying  to  the  Pit  the  amount  certified  to 
be  due  for  principal,  interest,  and  costs,  and  for  costs  of  suit  of  E  v.  H., 
within  six  months,  &c..  Pit  tq  convey  to  Defts  J.  S.  E.  and  T.  H.  T. 
upon  trusts  of  indenture  dated  22nd  July,  1824,  as  affected  by  the 
indenture  of  mortgage  of  the  1st  January,  1842,  free  and  clear,  &c., 
and  to  deliver  up,  &c.,  but  such  conveyance  to  the  Pit  is  to  be 
without  prejudice  to  the  right  of  the  said  A.  E.  to  have  the  said  charge 
kept  alive  for  her  benefit  as  against  the  remainder  in  fee  in  the  said 
premises  expectant  upon  her  decease.  And  upon  G.  W.  paying,  &c., 
within  six  calendar  months,  at  such  time  and  place,  &c..  Pit  to 
convey  to  the  said  G.  W.  and  deliver  up,  &c.,  but  such  conveyance 
by  the  Pit  to  the  Deft  G.  W.  is  to  be  subject  and  without  prejudice 
to  the  right  of  the  Deft  T.  H.  T.  to  charge  the  fee  simple  of  the  said 
premises  for  his  costs  hereinbefore  directed  to  be  taxed,  and  also 
during  the  life  of  the  Deft  A.  E.,  and  unless  and  until  all  equity  of 
redemption  in  her  life  estate  in  the  premises  shall  have  been  fore- 
closed under  a  decree  made  in  a  suit  of  Wathins  v.  Eaton,  the  said 
conveyance  to  the  Deft  is  to  be  subject,  and  without  prejudice  to  the 
lien  of  the  Pit  upon  the  said  premises  during  the  life  of  the  Deft 
A.  E.  as  against  her,  to  secure  the  repayment  to  him  of  the  amount  of 
the  said  costs  in  E.  v.  H.  And  such  conveyance  to  the  Deft  G.  W.  is 
also  to  be  subject  and  without  prejudice  to  the  right  of  the  Defts 
J.  S.  E.,  T.  H.  T.,  &c.,  to  redeem  the  said  mortgaged  premises  at  any 
time  after  the  decease  of  the  said  A.  E.,  or  until  such  right  shall  have 
been  foreclosed  by  proceedings  taken  after  her  decease,  on  payment  to 
the  Deft  G.  W.  of  what  shall  have  been  so  paid  by  him  to  the  Pit, 
together  with  interest  thereon,  at  the  rate  of  interest  the  Pit's  said 
mortgage  bears  from  the  said  A.  E.'s  decease,  and  any  costs  which 
he,  his  executors,  administrators,  or  assigns,  may  be  entitled  to  in 
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respecf  of  such  security.  And  upon  the  Defts  J.  S.  E.,  T.  H.  T.,  &c.,  or 
any  of  them,  jsaying  to  the  Pit  what  shall  be  certified  to  be  due  as 
aforesaid  (exclusive  of  what  shall  be  certified  to  be  due  in  respect  of 
the  costs  in  E.  v.  H..),  within  six  calendar  months,  &c.,  Pit  to  convey, 
&c.,  and  deliver  up,  &c.  But  such  conveyance  is  to  be  subject  and 
without  prejudice  to  the  right  of  the  Deft  T.  H.  T.  to  charge  the  fee 
simple  of  the  said  premises  for  his  costs  hereinbefore  directed  to  be 
taxed,  and,  secondly,  to  the  right  of  the  Deft  G.W.  to  the'possession  or 
the  receipt  of  the  rents  and  profits  of  the  said  mortgaged  premises 
during  the  life  of  the  said  Deft  A.  E.  in  respect  of  his  said  security  to 
the  1st  January,  1842,  and  until  redemption  of  the  said  security  under 
the  said  decree  in  Watkins  v.  Eaton,  and,  thirdly,  to  the  right  of  the 
Pit,  by  virtue  of  his  said  lien  on  the  said  premises  during  the  life  of 
the  Deft  H.  E.  as  against  her,  and  to  the  right  of  the  Deft  A.  E.  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the  said  premises, 
unless  and  until  all  right  and  interest  of  the  Pit  and  the  Deft  A.  E. 
respectively  in  such  life  estate  shall  have  become  absolutely  fore- 
closed under  the  said  decree  in  Watkins  v.  Eaton,  they  the  said  Q.  W. 
and  the  Pit  and  the  said  A.  E.  respectively,  on  some  or  one  of  theai, 
keeping  down  the  interest  duiing  the  life  of  the  Deft  A.  E.  or  what 
shall  have  been  so  paid  by  the  said  Defts  (other  than  the  said  A.  E. 
and  Gr.  W.)  and  the  Pit  as  aforesaid.  But  in  default  of  any  of  the 
Defts  making  such  respective  payment  as  is  hereinbefore  mentioned 
with  reference  to  them  respectively  by  the  time  aforesaid,  they  are  all 
from  henceforth  to  stand  absolutely  debarred  and  foreclosed,  &c. 
And  this  decree  is  to  be  binding  upon  the  infant  Defts  T.  T.  and 
E.  G.  H.,  unless  they  shall  respectively,  within  six  calendar  months 
after  they  shall  have  attained  their  respective  ages  of  twenty-one 
years,  upon  being  served  with  a  subpoena  to  shew  cause  against  the 
same,  shew  unto  this  Court  good  cause  to  the  contrary. — Liberty  to 
apply  for  a  sale  of  the  mortgaged  property,  but  such  liberty  to  be  with- 
out prejudice  to  such  right  as  any  of  the  said  parties  may  have  to 
object  to  such  sale. — Liberty  to  apply  generally.  Parker  v.  Watkins 
(V.-O.  W.),  Johns.  Kep.  133. 

Suit  hy  Mortgagee  and  Owner  of  Equity  of  Redemption  in  a  Fourth  against 
Second  Mortgagee  and  Owner  of  Equity  of  Bedemption  in  Three  Fourths. 

Let  it  be  referred,  &c.,  to  take  an  account  of  what  is  due  to  the  Pit 
for  principal  and  interest  on  her  mortgage  for  £2000,  and  for  costs,  &c. 
An  account  of  the  rents  aud  profits  of  the  mortgaged  premises 
received  by  her  or  by  any  other  person  or  persons,  &c.,  amount  to  be 
deducted.  Let  upon  the  Deft  Hollingworth  [second  mortgagee] 
paying  to  the  Pit  what  shall  be  due  after  such  deduction  within  six 
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months,  &c.,  the  Pit  assign  and  convey  the  whole  mortgaged  premises 
to  the  Deft  Hollingworth,  subject  to  the  Pit's  right  of  redeeming 
the  undivided  fourth  of  the  said  mortgaged  premises  as  hereinafter 
directed  free  and  clear,  &c.,  and  to  deliver  up  all  deeds;  &c.  In  default 
of  such  payment.  Deft  Hollingworth  to  be  foreclosed.  And  in  case  of 
such  foreclosure  subsequent  interest  to  be  computed  and  Pit's  subsequent 
costs  taxed.  Upon  the  Deft  Ilanbury  (entitled  to  equity  of  redemp- 
tion in  three  fourths)  paying  within  three  months,  &c.,  Pit  to  re- 
convey  to  Deft  Hanbury.  In  default  of  payment  Deft  Hanbury  to 
be  foreclosed. 

But  in  case  Deft  Hollingworth  shall  redeem  the  Pit,  subsequent 
interest  to  be  computed  on  what  Deft  Hollingworth  shall  pay  to  the 
Pit,  and  an  account  of  what  is  due  to  Deft  Hollingworth  on  her 
mortgage  for  £.500  and  for  costs  of  suit.  Upon  the  Deft  Hanbury  pay- 
ing to  Deft  Hollingworth  three  fourths  of  what  shall  be  due  to  her  for 
principal,  interest,  and  costs,  and  upon  the  Pits  paying  to  her  the  re- 
maining fourth  within  thres  calendar  months.  Deft  Hollingworth  to 
re-convey  the  three  undivided  fourths  of  the  mortgaged  premises 
to  the  Deft  Hanbury,  and  the  remaining  fourth  to  the  Pit,  free  and 
clear,  &c.,  and  deliver  up  all  deeds  to  the  Deft  Hanbury  and  the  Pit, 
or  as  they  shall  appoint.  But  in  default  of  payment  by  Deft  Hanbury 
of  such  three  fourths,  the  said  Deft  to  be  foreclosed,  and  in  default  of 
payment  by  the  Pits  of  the  remaining  fourth,  the  Pit's  bill  in  respect 
of  such  fourth  to  be  dismissed.  Sawhrooke  v.  Hanbury  (M.  E.),  Nov.  30, 
1751. 

Change  in  Interest  of  Mortgagor — Mortgagor  seised  of  Estates  1,  2,  3, 
and  4,  subject  to  Legacy,  Mortgages  1,  3,  and  4 — Marriage  Settlement 
— Mortgages  No.  2 — Becomes  Banhrupt. 
Let  interest  be  calculated  from  the  —  day  of  —  (the  date  of  filing 
the  bill)  on  the  legacy  £800  bequeathed  by  the  will  of  —  to  P). — • 
Account  of  what  is  due  to  the  several  inci'mbrancers. — Let,  on  the  Pit 
[creditor's  assignee  of  mortgagor]  and  Deft  X.  [tenant  in  tail  under 
the  marriage  settlement]  paying  to  the  Defts  the  incumbrancers 
respectively  what  shall  be  certified,  &c.,  the  said  Defts  release  and 
convey  the  estates  comprised  in  their  several  mortgages,  according  to 
the  respective  interests  of  the  several  parties,  free  and  clear,  &o.,  tliat 
is  to  say  : — As  to  the  estate  2  (unsettled),  to  the  Pit  and  the  Deft  X., 
or  to  such  of  them  as  shall  so  redeem  the  same,  and  as  to  estates  1,  3, 
and  4  (settled),  upon  the  trusts  of  the  settlement  dated,  &c.  (Delivery 
of  deeds,  &c.)  But  in  default  of  the  Pit  and  X.,  or  either  -of  them, 
redeeming  the  said  mortgaged  premises  within  the  time  aforesaid. 
Let  the  Pit's  bill  be  dismissed  with  costs,  to  be  taxed,  &c.,  and  paid 
by  Pit.     Chappell  v.  Bees,  as  affirmed  on  appeal,  1  De  G.  M.  &  Tl.  393. 
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Suit  by  Mortgagee,  a  Purchaser  of  one  of  the  Estates  mortgaged,  against 
Second  and  Third  Mortgagees — Specific  Performance  of  Agreement 
for.  Purchase. 

Declake  that  the  agreement  for  the  sale  of  W.  ought  to  he  specific- 
ally performed  and  carried  into  execution,  and  decree  the  same 
accordingly.  Let  Deft  K.,  as  devisee  and  legal  personal  representative 
of  the  testator  [mortgagor  and  vendor],  convey  W.  to  the  Pit,  or  as 
she  shall  direct.  Let  an  account  be  taken  of  what  is  due  to  the  Pit 
for  principal  and  interest,  and  for  costs,  &c.  Upon  payment  by  Deft  B. 
[second  mortgagee  of  estates  X.,  Y.,  and  Z.],  Let  the  Pit  assign  the 
premises  comprised  in  her  said  mortgage  other  than  W.  free  from  incum- 
brances, &c.,  and  deliver  up  deeds,  &c.  In  default,  &c.,  B.'  to  stand 
foreclosed. 

Like  directions  as  to  Deft  L.  [third  mortgagee],  and  Deft  K. 
[representative  of  mortgagor]. 

In  case  B.  shall  redeem,  an  account  of  what  is  due  to  him  for  prin- 
cipal and  interest,  and  costs,  &c.,  and  upon  payment  by  L.,  Let  B. 
assign  the  premises  comprised  in  his  mortgage  and  in  the  mortgage  to 
the  Pit  other  than  W.,  free  from  incumbrances,  &c.,  and  deliver  up 
deeds,  &c.     In  default  foreclose  L. 

Like  directions  as  to  K. 

If  L.  should  redeem,  account  of  what  is  due  to  him,  and  directions 
for  redemption  by  or  foreclosure  of  K. — Liberty  to  apply.  Sober  v. 
Kemp,  6  Hare,  160,  note. 

Mortgages  of  Persokalty. 

Pure  Personalty — StocJc — Foreclosure. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits  for  principal 
and  interest  on  their  mortgage  security  in  the  pleadings  mentioned 
and  for  costs  of  suit  (such  costs  to  be  taxed  by  the  taxing  master). 
And  upon  the  Defts  Jeans  and  Jenkins,  or  either  of  them,  paying  to 
the  Pits  what  shall  be  certified  to  be  due  within  six  months,  &c.,  at 
such  time  and  place,  &c..  Let  the  Pits  assign,  &c.  But  in  default, 
&c.,  they  are  to  stand  absolutely  debarred  and  foreclosed,  &c.  Wayne 
V.  Hanham,  15  Jur.  506. 

Similar  Order — Fund  in  Court — Foreclosure. 
Let  an  account  be  taken,  &o.  And  upon  payment,  &c..  Let  the  Pit 
assign,  &c.  But  in  default,  &c.,  Let  the  Deft  stand  absolutely  de- 
barred and  foreclosed  of,  in,  and  to  the  £—  Bank  3  per  Cent. 
Annuities  standing  to  the  credit  of,  &c.,  and  of  and  in  any  dividends 
that  may  accrue  on  the  said  Bank  Annuities. 
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Chattels — Fixtures — Foreclosure. 

Declare  that  the  Pits  are  entitled  under  their  mortgage  deed  of  the 
23rd  Angust,  1854,  in  the  bill  mentioned,  to  the  hereditaments,  steam 
engines,  steam  boilers,  mill  gear,  millwright  work,  and  machinery  at 
the  date  of  the  said  deed  or  thereafter  fixed  to  the  said  hereditaments, 
and  that  such  description  comprehends  all  the  articles  mentioned  in 
and  described  in  the  12th  paragraph  of  the  bill,  except  those  num- 
bered 122,  226,  567,  587,  708,  709,  710,  and  717.  Let  it  be  referred 
to  the  taxing  master  to  tax  the  Pits  their  costs  of  this  suit,  includ- 
ing the  costs  of  the  motion  for  an  injunction  so  far  as  the  same 
have  been  occasioned  by  the  dispute  between  the  Pits  and  Defts,  John 
Frazer,  Philip  Thomson,  and  James  Wigan,  as  to  the  articles  com- 
prised in  the  said  security.  Let  the  said  Defts  pay  the  same  to  the 
Pits  out  of  the  funds  in  their  hands  as  assignees. 

And  all  the  Defts,  by  their  counsel,  declining  to  redeem  the  Pits' 
mortgage,  let  the  said  Defts  from  thenceforth"  stand  absolutely  de- 
barred of  and  from  all  right,  title,  interest,  and  equity  of  redemption 
of,  in,  and  to  the  said  mortgaged  premises.  Mather  v.  Fraser,  2  K.  & 
J.  536. 

Chattels — Fixtures — Account. 

Declare  that  all  the  articles  of  machinery  and  fixtures  in  the  Pit's 
bill  mentioned  which  were  attached  to  the  freehold  of  the  heredita- 
ments and  premises  in  the  bill  mentioned  were  incUided  in  and 
formed  part  of  the  Pit's  mortgage  security  therein  mentipned.  And 
that  all  the  articles  of  machinery  and  fixtures  in  the  pleadings  men- 
tioned, except  the  lots  originally  numbered  51,  56,  57,  68,  and  88  in 
the  printed  catalogue  of  sale,  were  so  fixed,  and  therefore  form  part  of 
the  Pit's  said  security.  Let  an  account  be  taken  of  any  moneys 
received  by  the  Defts  in  respect  of  the  said  articles  of  machinery  and 
fixtures,  in  case  the  parties  differ  about  the  same. 

Let  the  Defts  S.,  H.,  and  E.,  in  case  any  such  account  be  taken,  pay 
to  the  Pit  W.  C.  within  ten  days  from  the  date  of  the  chief  clerk's 
certificate  what  shall  be  certified  to  have  been  so  received  in  part 
discharge  of  the  principal  and  interest  due  to  him  on  his  said  mort- 
gage security.  Let  the  Pit  be  at  liberty  to  add  his  costs  of  this  suit 
to  his  mortgage  debt  (such  costs  to  be  taxed  by  the  taxing  master  in 
case  the  parties  differ). — Liberty  to  apply.  Cullwich  v.  Swindell,  L.  B. 
3  Eq.  249. 

Chattels — Fixtitres— Costs — Set-off. 

Declare  that  the  Pits  as  mortgagees  are  entitled  to  the  steam  ham- 
mer, lathe,  engine,  furnace,  boiler,  and  other  disputed  articles,  except 
the  cutters  and  bod  plates  belonging  thereto,  and  the  straightening 
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plates,  and  such  part  of  the  metal  flooring  as  was  added  after  the  date 
of  the  indenture  of  mortgage  of  the  18th  February,  1857,  to  which 
excepted  articles  his  Honour  doth  declare  that  the  Defts  are 
entitled. 

Let  the  taxing  master  tax  both  parties  their  costs  of  the  suit.  Let 
the  Pits  pay  to  the  Defts  such  of  the  said  costs  as  have  been  occasioned 
by  the  Pits  claiming  the  cutters  and  bed  plates  belonging  thereto, 
the  straightening  plates,  and  any  portion  of  the  metal  flooring  which 
has  been  placed  in  the  mill  and  premises  subsequently  to  the  said  in- 
denture of  mortgage,  and  also  so  far  as  the  bill  seeks  to  rectify  the 
said  indenture.- — Defts  to  pay  the  remaining  costs. — One  set  of  costs 
to  be  set  off  against  the  other. — Liberty  to  apply.  Metropolitan  Counties 
Society  v.  Brown,  26  Beav.  454. 

Chattels  brought  upon. the  Mortgaged  Estate  after  Mortgage. 

(By  consent)  Let  the  Deft  J.  H.  F.  from  henceforth  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  interest,  and  equity  of 
redemption  of,  in,  and  to  the  leasehold  land  and  property  comprised 
in,  affected  by,  or  subject  to,  the  security  dated,  &c. — Let  the  Deft  do  all 
such  acts  and  execute  such  deeds  as  may  be  necessary  for  vesting  in 
the  Pits,  freed  and  discharged  from  all  equity  or  right  of  redemption, 
the  two  policies  of  assurance  in  the  pleadings  mentioned,  and  also 
such  of  the  machinery,  plant,  utensils,  materials,  stock,  and  other 
things  on  the  said  leasehold  lands  as  may  have  been  erected  or  made 
thereon  or  brought  upon  the  same  or  added  thereto  since  the  date  of 
the  said  indenture  dated,  &c.  (such  deeds  to  be  settled,  &c.),  in  case  the 
parties  differ. — Liberty  to  apply.  Chisholm  v.  Ferguson  (V.-C.  W.), 
May  5,  1865. 

Pure  Personalty — Stocic  to  be  replaced — Foreclosure. 

Let  it  be  referred,  &c.,  to  take  an  account  of  what  is  due  to  the  Pits 
as  surviving  executors,  &c.,  fur  principal  and  interest  in  respect  of  the 
£5000  Bank  3  per  Cent.  Annuities  in  the  pleadings  mentioned,  and  to 
tax  the  Pits'  costs  of  suit.  An  account  of  the  rents  and  profits  of  the 
mortgaged  premises  in  the  pleadings  mentioned  received  by  the 
testator  in  his  lifetime,  and  by  the  Pits  since  his  death,  or  by  any 
ether  person,  &c.,  or  which  without  their  or  any  or  either  of  their 
wilful  default  might  have  been  received  thereout.  Let  what  shall  be 
coming  on  the  said  account  of  rents  and  profits  be  deducted  out  of  what 
shall  be  found  due  to  the  Pits  for  principal,  interest,  and  costs  as  afore- 
said. And  upon  the  Deft  E.  C.  and  Gr.  his  wife,  the  heiress-at-law  of 
W.  C,  the  testator,  transferring  what  shall  be  found  to  be  remaining 
due  in  respect  of  the  said  Bank  Annuities,  and  paying  what  shall  be 
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certified  to  be  due  for  interest  and  costs,  within,  &o.,  Let  the  I'lts 
re-convey,  &c.,  and  deliver  up,  &c.  But  in  default,  &c.,  Defts  to  bo 
foreclosed.     Piper  v.  Piper,  Nov.  14,  1832. 

Special  Accoonts  and  Inquiries. 

Inquiry  as  to  Incumbrances. 

Let  an  inquiry  be  made  what  incumbrances  aifect  the  hereditaments 
comprised  in  the  mortgage  security  dated  the  —  day  of  — ,  in  the 
pleadings  mentioned,  and  what  is  due  for  principal  and  interest  thereon 
respectively,  and  what  are  their  respective  priorities. 

Occupation  Bent. 

It  appearing  that  the  Pit  has  been  in  the  actual  possession  and 
enjoyments  of  the  hereditaments  comprised  in  the  mortgage  security 
dated,  &c.,  from  the  —  day  of — ,  Let  an  annual  value  by  way  of 
occupation  rent  be  set  thereon  as  from  such  date,  and  be  settled  by 
the  judge  in  chambers  ;  and  Let  the  Pit  be  charged  therewith ;  and 
Let  the  same  be  deducted  from  what  shall  appear  to  be  due  for 
principal,  interest,  and  costs  as  aforesaid. 

Inquiry  as  to  Deterioration — Waste. 

Let  an  inquiry  be  made  whether  the  hereditaments  comprised  in 
the  mortgage  security  dated,  &c.,  have  been  deteriorated  since  the 
Pit  has  been  in  possession  thereof  by  his  wilful  neglect  in  not  re- 
pairing the  same,  and  to  what  extent :  Wragg  v.  Denham,  2  Y.  &  C. 
117;  or  by  improperly  allowing  the  building  at  — ,  part  of  the  mort- 
gage security,  to  fall  down :  Batehelor  v.  Middleton,  6  Hare,  85 ;  or  by 
pulling  down  the  buildings  at,  &c. :  Sandon  v.  Hooper,  6  Beav.  250. 

Account  as  to  Insurance  Premiums — Fines. 

Let  an  account  be  taken  of  the  sums  paid  by  the  Pit,  or  by  any 
person  or  persons  on  his  behalf,  for  premiums  on  the  policy  of  insurance 
in  the  pleadings  mentioned,  with  interest  thereon  at  the  same  rate  as 
the  mortgage  carries.  Let  the  amount  which  shall  be  certified  to 
have  been  so  paid  be  added  to  the  amount  which  shall  be  certified 
to  be  due  for  principal,  interest,  and  costs  as  aforesaid. 

An  account  of  the  fines  paid  by  the  Pit,  or  any  person  or  persons  on 
his  behalf,  in  respect  of  fines  on  the  renewal  of  leases  of  the  said 
mortgaged  hereditaments,  and  for  interest  thereon  at  the  same  rate,  &Cj 
Let  the  amount  which  shall  be  certifi.ed  to  have  been  so  paid  bo 
added,  &c. 
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Inquiry  as  to  Bepairs  and  Lasting  Improvements. 

Let  an  account  be  taken  of  all  sums  laid  out  by  the  Pits  in 
necessary  repairs  and  lasting  improvements  on  the  hereditaments 
comprised  in  the  said  mortgage.  Let  interest  he  computed  on  the 
sums  which  shall  appear  to  have  been  so  laid  out  in  lasting  improve- 
ments after  the  same  rate  of  interest  as  the  said  mortgage  carries. 
And  Let  what  shall  appear  due  on  this  account  be  added  to  what 
shall  appear  due  to  Pits  for  principal,  interest,  and  costs. 

Account  with  Bests. 
Let  annual  rests  be  made  in  the  account  of  the  rents  received  by, 
and  on  the  occupation  rent  accrued  due  from,  the  late  Ann  Tress  in 
her  lifetime ;  and  also  on  the  rents  received  by,  and  occupation 
rent  accrued  due  from,  the  said  Defts,  or  any  of  them,  since  the  death 
of  Ann  Tress.  Let  interest  be  computed  after  the  rate  of  £4  per 
cent,  per  annum  upon  such  rents  and  occupation  rents  respectively. 
Let  the  master  distinguish  and  state  what  part  of  such  interest 
has  become  due  from  the  said  Defts,  or  any  of  them,  since  the  death 
of  Ann  Tress.  Wilson  v.  Metcalf,  1  Kuss.  530.  Or,  Take  an  account, 
&c.,  and  in  taking  the  said  account  make  annual  rests  of  the  clear 
balance ;  and  compute  interest  on  such  respective  balances  at  £5  per 
cent.;  and  in  making  such  annual  rests,  except  the  first,  include  in 
the  balance  then  stated  the  intere.st  of  each  preceding  balance,  so  as 
to  charge  the  Deft  with  compound  interest;  thereon.  Gotham  v.  West 
(M.  E.),  Nov.  16, 1836. 

Sale  insi'ead  ov  Foeeclosoee. 
Common  For'm. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal 
and  interest  on  his  mortgage  in  the  pleadings  mentioned,  and  for 
his  costs  of  this  action  (such  costs  to  be  taxed  by  the  taxing  master). 
Let,  upon  the  Deft  paying  to  the  Pit  what  shall  be  certified  to  be 
due  to  him  for  principal,  interest,  and  costs  as  aforesaid,  within  six 
calendar  months  after  the  date  of  the  chief  clerk's  certificate,  at  such 
time  and  place  as  shall  be  thereby  appointed,  the  Pit  re-convey 
[re-surrender,  or  re-assign]  the  hereditaments  comprised  in  the  said 
mortgage  free  and  clear  of  and  from  all  incumbrances  effected  by 
him,  or  any  persons  claiming  by,  from,  or  under  him  [or,  by  those 
under  whom  the  Pit  claims],  and  deliver  up  on  oath  all  deeds  and 
writings  in  his  custody  or  power  relating  thereto  to  the  Deft,  or  to 
whom  he  shall  appoint.  But  in  default  of  the  Deft  paying  to  the 
I'lt  what  shall  be  so  certified  to  be  duo  for  such  princi]3al,  interest, 
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and  costs  as  aforesaid,  by  the  time  aforesaid,  It  is  ordered  that  the 
said  mortgaged  premises,  or  a  competent  part  thereof,  be  sold  with 
the  approbation  of  the  judge.  And  let  the  money  to  arise  by  such 
sale  be  applied  in  payment  of  what  shall  appear  to  be  due  to  the 
Pit  for  principal,  interest,  and  costs  as  aforesaid,  and  be  in  the  mean- 
time paid  into  Court  to  the  credit  of  the  cause.  Adjourn  further 
consideration,  &o. 

Sale  at  Bequest  of  Mortgagor — Deposit — In  Default  of  Deposit, 
Foreclosure. 

Let  the  following  accounts  be  taken: — 1.  An  account  of  what  is 
due  to  the  Pits  for  principal  and  interest,  &c.,  and  for  costs  to  be 
taxed,  &c.  2.  An  account  of  the  rents  and  profits  of  the  said  mort- 
gaged premises,  other  than  and  except  the  portions  in  the  occupa- 
tion of  the  Deft  W.  C,  received  by  the  Pit  C.  B.,  or  which  without 
his  wilful  default  might  have  been  received.  Amount  to  be  deducted. 
— Upon  Defts  or  one  of  thein  paying  the  sum  of  £200  into  Court, 
&c.,  within  one  week  from  the  date  of  the  certificate,  to  be  dealt 
with  as  the  Court  shall  direct,  mortgaged  premises  to  be  sold,  and 
purchase-money  paid  into  Court,  to  the  end  that  the  same  may  be 
applied  in  the  first  place  in  satisfying  the  amount  found  due  to  the 
Pit  C.  B.  But  in  case  the  said  £200  shall  not  be  so  paid  into  Court 
by  the  time  aforesaid,  or  in  case  such  payment  into  Court  shall  be 
so  made,  but  all  the  mortgaged  premises  shall  not  have  been  sold 
within  four  months  from  the  date  of  the  certificate,  then  upon  Defts 
D.  L.  and  E.  ^V.  K.  paying  to  the  Pit  the  amount  found  due  for 
principal,  interest,  and  costs  on  the  amount  remaining  due  after  the 
application  of  the  money  arising  by  the  sale  aforesaid,  within,  &o.,  at 
such  time  and  place,  &c.,  Pit  to  convey  and  assure  the  said  mort- 
gaged premises,  or  such  part  thereof  as  may  not  have  been  sold  free  and 
clear,  &c.,  and  deliver  up  all  deeds,  &c.  But  in  default,  &c.,  Defts  D.  L. 
and  E.  W.  K.  to  stand  foreclosed',  &c.,  of,  in,  and  to  the  said  rdortgaged 
premises,  or  such  part  thereof  as  may  not  have  been  sold  as  aforesaid. 
And  thereupon  said  Defts  to  deliver  up  all  deeds,  &c.  And  in  case  of 
such  foreclosure,  Let  the  following  further  account  be  taken :  3.  An 
account  of  what  is  due  to  the  Pit  for  principal  and  interest,  and  for  sub- 
sequent interest,  and  for  subsequent  costs  of  suit  (to  be  taxed,  &c.). 
And  upon  Deft  W.  C.  paying  to  the  Pit  the  amount  certified  to  be 
due,  &c.,  Pit  to  convey  free  and  clear,  &c.,  and  deliver  up,  &c.  And 
in  default  Deft  \V.  C.  to  be  foreclosed.  And  thereupon  Deft  W.  C.  to 
deliver  up  all  deeds,  &c.  But  in  case  Defts  D.  L.  and  E.  W.  K.  shall 
pay  to  the  Pit  the  amount  due  to  her  as  aforesaid,  by  the  time  afore- 
said, Let  the  following  further  account  be  taken  : — 4.  An  account  of 
what  is  duo  to  the  Defts  D.  L.  and  R.  W.  K.  for  principal  and  interest, 
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and  for  costs,  &c.,  to  be  taxed,  &c.  And  upon  Deft  W.  C.  paying  to 
the  Defts  D.  L.  and  E.  W.K.  the  amount  which  they  shall  pay  to  the 
Pit  for  principal,  interest,  and  costs,  together  with  the  amount  found 
due  to  them  on  taking  such  last-mentioned  account,  within  three 
months,  &c.,  at  such  time  and  place,  &c.,  Defts  D.  L.  and  K.  W.  K.  to 
convey,  &c.,  and  deliver  up,  &c.,  but  in  default  Deft  W.  C.  to  be  fore- 
closed, and  thereupon  to  deliver  up,  &c. — Liberty  to  apply  respecting 
the  £200  directed  to  be  paid  into  Court.  Bellamy  v.  Cochle  (V,-C.  VV.), 
18  Jur.  465. 

Similar  Order — Special  Terms  as  to  Seserve  Biddings  and  Lots. 

Let  an  account  be  taken  of  what  is  due,  &c..  And  the  Pit  having 
admitted  that  he  has  been  in  receipt  of  the  rents  and  profits  of  the 
leasehold  premises  comprised  in  the  indentures  of  mortgage,  dated,  &c., 
Let  an  account  be  taken  of  the  rents  and  profits  of  the  said  leasehold 
premises  received  by  the  Pit,  or  by  any  other  person  or  persons  by 
his  order  or  for  his  use,  or  which  without  his  default  might  have  been 
received.  Let  what  shall  appear  due  on  the  last-mentioned  acccunt  be 
deducted  from  what  may  be  due  on  the  first-mentioned  account,  and 
let  the  balance  be  certified.  Let,  upon  the  Defts  or  any  of  them  pay- 
ing the  sum  of  £100  into  Court  to  the  credit,  &c.,  to  an  account  to  be 
entitled  "  Security  Fund,"  within  fourteen  days  from  the  date  of  the 
certificate  to  be  made  on  taking  the  said  accounts,  the  leasehold 
premises  comprised  in  the  said  indenture  of  mortgage  be  sold  with  the 
approbation  of  the  judge.  And  in  reference  to  such  sale  a  reserved 
bidding  is  to  be  fixed  not  less  than  the  amount  of  such  balance  and  the 
estimated  expenses  of  such  sale,  and  such  property  is  to  be  sold  in  one 
lot,  or  if  not  sold  in  one  lot,  then  to  be  sold  in  two  lots,  the  sale  of  the 
first  of  which  is  to  be  contingent  upon  the  second  lot  being  also  sold. 
Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of 
this  cause  :  L.  v.  L.  1873,  £40,  and  be  applied  in  the  first  place  in 
satisfying  what  shall  be  certified  to  be  the  amount  of  such  balance. 
And  in  case  any  one  or  more  of  the  said  Defts  shall  deposit  the  said 
sum  of  £100  directed  to  be  deposited  as  aforesaid,  Let  as  between  tiie 
said  Defts,  any  or  either  of  them  respectively,  the  deposit  so  made  be 
without  prejudice  to  the  question  by  whom  the  same  shall  ultimately 
be  borne.  But  in  case  the  said  sum  of  £100  shall  not  be  so  paid  into 
Court  as  aforesaid,  by  the  time  aforesaid,  or  in  case  such  payment  into 
Court  shall  be  so  made,  but  the  said  leasehold  premises  shall  not  have 
been  sold  within  four  calendar  months  from  the  date  of  the  said  certi- 
ficate. Let,  upon  the  Defts  or  any  of  them  paying  to  the  Pit  what  shall 
be  certified  to  be  the  amount  of  the  said  balance  within  six  calendar 
months  from  the  date  of  such  certificate,  at  such  time  and  place,  &c., 
the  Pit  re-assign  the  said  premises  free  and  clear,  &c.,  and  deliver  up. 
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&c.,  to  the  Deft  or  Defts  so  redeeming  or  as  he  or  they  shall  direct,  hut 
without  prejudice  to  any  question  which  may  arise  as  to  the  rights  or 
interests  of  the  said  Defts  as  between  themselves  in  the  said  premises. 
In  default  of  payment  Defts  to  be  foreclosed.  And  in  case  of  sale 
further  consideration  adjourned.  Loft  v.  Leigh  (V.-C.  H.),  Nov.  17, 
1874. 

FOEM   OF   DeCEEE. 

The  decree  will  be  prefaced  (in  a  redemption  suit)  by  a  declaration  that  the 
right  of  redemption  is  still  subsisting,  or  (in  a  suit  for  foreclosure  or  sale)  that 
the  security  is  valid,  where  those  matters  have  been  in  dispute:  Bolmer  v. 
Turner,  7  Hare,  369,  note ;  Faulkner  v.  Daniel,  3  Hare,  199  ;  Caslon  v.  Forbes, 
8  Beav.  526 ;  cited  in  Fisher,  vol.  ii.  p.  987. 

Though  the  mortgagee  submit  to  depart  from  the  common  form  of  the  decree 
in  one  particular,  as  if  the  decree  direct  an  account  and  then  reserve  further 
directions,  instead  of  the  usual  order  for  payment  or  foreclosure,  yet  he  retains  his 
right  to  have  the  further  decree  made  in  the  usual  form :  Fisher,  vol.  ii.  p.  979  ; 
Dunston  v.  Patterson,  2  Ph.  341 ;  1  De  G.  M.  &  G.  242. 

The  mortgagee  is  entitled  to  an  immediate  account  of  his  principal,  interest, 
and  costs,  and  to  have  a  day  fixed  for  payment  or  foreclosure :  Pe'irse  v.  Hewitt, 
7  Sim.  471. 

The  production  of  the  security  is  generally  prima /aci'e  evidence  of  the  existence 
of  the  debt :  Piddock  v.  Broum,  8  P.  Wms.  289. 

But  where  there  are  manifest  signs  of  fraud,  there  must  be  proof  of  actual 
payment :  S.  0. 

Where  there  are  several  mortgagees,  and  the  first  is  also  part  owner  of  the 
equity  of  redemption,  the  decree  directs  that  upon  payment  to  the  first  mortgagee 
of  all  that  is  due  to  him  by  the  second  the  former  shall  convey  the  whole  estate, 
subject  to  his  right  to  redeem  the  part  in  the  equity  of  redemption  whereof  he  is 
interested.  In  default  of  payment  the  second  mortgagee  is  foreclosed  in  the  usual 
manner :  Fisher,  vol.  ii.  p.  981. 

Where  a  puisne  mortgagee  of  estates,  distinct  portions  of  which  have  been  pre- 
viously mortgaged  to  several  persons,  seeks  redemption,  and  to  foreclose  the  mort- 
gagor, he  is  entitled  to  a  decree  providing  that  he  may  redeem  both  or  either  of 
the  estates.  If  he  redeem  both,  he  may  foreclose  the  mortgagor  unless  he  also 
redeem  both;  if  he  redeem  but  one,  the  mortgagor  must  redeem  that  one  or  be 
foreclosed ;  and  as  to  that  which  the  pit  does  not  redeem  his  bill  will  be  dismissed  : 
Fisher,  vol.  ii.  p.  982  ;  Felly  v.  Wathen,  7  Hare,  .S71. 

Where  questions  as  to  priorities  not  affecting  the  pit  are  raised  between  co- 
defts,  the  Court  will  fix  a  certain  day  for  all  to  redeem  or  be  foreclosed,  without 
prejudice  to  the  rights  of  the  several  defts  inter  se  :  Bartlett  v.  Bees,  L.  E.  12  Eq. 
395 ;  Order,  p.  442  ;  Edwards  v.  Martin,  7.  W.  E.  30. 

Where  part  of  the  mortgagor's  interest  is  vested  in  the  Crown,  the  Court  will 
not  decree  foreclosure  in  respect  thereof,  but  will  give  the  pit  liberty  to  apply 
in  chambers  for  a  sale:  Hancock  v.  AtL-Gien.,  33  L.  J.  (Ch.)  661  ;  Bartlett  v. 
Rees,  L.  E.  12  Eq.  395. 

FoEKCLOsijEE— Sale. 

The  mortgagee  may  commence  his  suit  for  foreclosure  or  sale  of  the  mortgaged 
estate  without  taking  possession  :  5  Ves.  106. 
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A  power  of  sale  in  a  mortgage  deed  does  not  affect  the  right  of  foreclosure : 
^lade  V.  Bigg,  3  Hare,  35  ;   Wayne  v  Eanham,  9  Hare,  62. 

A  person  interested  in  part  only  of  a  sum  due  on  mortgage  cannot  sue  for 
foreclosure  of  a  corresponding  part  of  the  estate:  Palmer  v.  Earl  of  Carlisle, 
1  S.  &  S.  423. 

Where  two  mortgagees  take  distinct  shares  in  the  mortgage  money,  the  mort- 
gagee filing  a  bill  for  foreclosure  must  make  the  other  mortgagee  a  deft :  Daven- 
port V.  James,  7  Hare,  249  ;  12  Jur.  827. 

A  conveyance  of  an  estate  to  pit  in  trust  that  the  same  should  stand  charged 
with  a  sum  of  money  and  interest,  and  subject  thereto  in  trust  for  a  person 
therein  named,  with  a  power  of  sale  by  A.  on  default  of  payment,  gives  no  right 
of  foreclosure :  Sampson  v.  Pattison,  1  Hare,  533. 

Where  the  security  for  the  advance  is  simply  an  assignment  in  trust  for  sale 
and  not  a  mortgage,  the  Court  will  not  foreclose  the  equity  of  redemption :  Jen- 
hin  V.  Bow,  5  De  G.  &  Sm.  107. 

In  such  cases  the  Court  will  merely  aid  in  effecting  the  sale :  S.  C. 

"  The  Court  may,  in  any  suit  for  the  foreclosure  of  the  equity  of  redemption  in 
any  mortgaged  property,  upon  the  request  of  the  mortgagee  or  of  any  subsequent 
incumbrancer,  or  of  the  mortgagor,  or  any  person  claiming  under  them  respec- 
tively, direct  a  sale  of  such  property,  instead  of  a  foreclosure  of  such  equity  of 
Vedemption,  on  such  terms  as  the  Court  may  think  fit  to  direct,  and,  if  the  Court 
sliall  so  think  fit,  without  previously  determining  the  priorities  of  incumbrancers^ 
or  giving  the  usual  or  any  time  to  redeem :  provided  that  if  such  request  shall  be 
made,  by  any  such  subsequent  incumbrancer,  or  by  the  mortgagor,  or  by  any  person 
claiming  under  them  respectively,  the  Court  shall  not  direct  any  such  sale  with- 
out the  consent  of  the  mortgagee,  or  the  persons  claiming  under  him,  unless  the 
party  making  such  request  shall  deposit  in  Court  a  reasonable  sum  of  money,  to 
be  fixed  by  the  Court,  for  the  purpose  of  securing  the  performance  of  such  terms 
as  the  Court  may  think  fit  to  impose  on  the  party  making  such  'request " :  15  &  16 
Vict.  c.  86,  s.  48. 

The  mortgagees  may,  under  this  section,  institute  a  suit  for  an  account  of 
what  is  due  to  them  and  for  a  sale,  although  the  mortgage  contains  a  power 
of  sale  and  a  foreclosure  is  not  prayed  for  by  the  bill :  Button  v.  Sealey,  6  W.  E. 
S50. 

But  where  a  sale  would  be  clearly  of  injury  to  the  mortgagor  or  other  parties 
interested,  the  Court  will  exercise  a  discretion,  and  give  the  common  decree  for 
foreclosure  and  redemption :  Burst  v.  Burst,  16  Beav.  375  ;  Caior  v.  Beeves,  16 
Jur.  1004 ;  Bnherts  v.  Price,  1  W.  E.  303. 

A  sale  has  been  ordered  at  the  request  of  the  fiist  and  second  mortgagees  and 
mortgagor,  notwithstanding  the  third  mortgagee  insisted  on  a  decree  for  fore- 
closure and  redemption :  WicJcham  v.  Nicholson,  19  Beav.  38. 

And  the  order  for  sale  may  be  made  instead  of  foreclosure,  notwithstanding 
that  the  mortgagor  insists  on  a  decree  for  foreclosm-e :  Neioman  v.  Sel/e,  33  Beav. 
522 ;  10  Jur.  (N.S.)  251. 

The  Court  has  power  to  order  an  immediate  sale :  Newman  v.  Selfe,  supra ; 
but  will  not,  as  a  general  rule,  or  in  the  absence  of  the  mortgagors,  direct  an  im- 
mediate sale,  but,  as  in  case  of  foreclosure,  will  fix  a  day  for  payment,  and  in  do- 
fault  direct  a  sale:  Smith  v.  Bdbinson,  1  Sm.  &  Giff.  150;  lloyd  v.  Whittey, 
17  Jur.  754._ 
The  usual  time  limited  for  payment  is  six  months:  Parkesv.  Bousejicld,  2 My. 
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&  K.  419  ;  Lloyd-v.  Whittey,  17  Juv.  754 ;  but  when  the  sale  is  manifestly  for 
the  benefit  of  all  parties,  payment  has  been  ordered  within  a  month  :  Staines  v. 
jRiidlin,  9  Hare,  App.  53.  And  sometimes  an  immediate  sale  is  ordered :  Wigham 
V.  Measor,  5  W.  R.  394. 

The  Court  has  no  power  to  order  a  sale  on  an  interlocutory  application,  but 
only  at  that  period  of  the  suit  when,  before  the  Act,  foreclosure  might  have  been 
decreed :   Wayn  v.  Lewis,  1  Dr.  487 ;  22  L.  J.  (Ch.)'1051. 

And  after  a  decree  for  foreclosure  has  been  made,  the  Court  has  refused  to  vary 
the  decree  by  directing  a  sale :  Girdlestone  v.  Lavender,  9  Hare,  53 ;  16  Jur. 
1081. 

But  where  the  pit,  the  first  mortgagee,  applied  with  the  consent  of  the  repre- 
sentatives of  the  mortgagor,  an  order  for  sale  was  made,  notwithstanding  the 
objection  of  a  puisne  incumbrancer :  Laslett  v.  Cliffe,  2  Sm.  &  Giff.  278. 

Where  the  sale  is  made  at  the  request  of  the  mortgagor  without  the  consent  of 
the  mortgagee,  the  deposit  required  by  the  statute  is  indispensable,  whatever  the 
value  of  the  estate :  Bellamy  v.  Cockle,  18  Jur.  465 ;  Order,  p.  451. 

The  amount  of  the  deposit  is  generally  fixed  with  reference  to  the  probable  ex- 
penses of  an  abortive  attempt  to  sell :  Bellamy  v.  Cockle,  18  Jur.  465 ;  Whitfield 
V.  Boherts,  5  Jur.  (N.S.)  1 1 3. 

Where,  in  a  foreclosure  suit  instituted  by  the  first  mortgagee  against  the  mort- 
gagor and  subsequent  incumbrancers,  the  second  mortgagee  was  asking  for  a  sale, 
but  objecting  to  the  deposit,  the  Court  gave  the  common  foreclosure  decree,  with 
liberty  for  the  second  mortgagee  to  apply  in  chambers  for  a  sale  upon  such  terms 
as  the  Court  should  direct :  Burmester  v.  Moxon,  35  Beav.  310. 

Where  the  pit  was  the  second  mortgagee,  the  conduct  of  the  sale  was  given  to 
the  first  mortgagee  on  account  of  his  possession  of  the  deeds :  Hewitt  v.  Nanson, 
28  L.  J.  (Ch.)  N.S.  49. 

After  a  decree  for  foreclosure,  but  before  it  was  drawn  up,  a  sale  was  directed 
on  the  application  of  a  deft  puisne  mortgagee,  with  the  consent  of  the  prior  mort- 
gagee in  the  absence  of  the  mortgagor,  against  whom  the  bill  had  been  taken  p?-o 
confesso :   Woodford  v.  Brooking,  L.  R.  17  Eq.  425. 

The  Court  has  jurisdiction  to  make  a  foreclosm'e  decree  in  respect  of  a  mort- 
gage between  an  English  mortgagor  and  mortgagee  of  lands  out  of  the  jurisdic- 
tion: Paget  v.  Ede,  L.  R.  18  Eq.  118. 

Defective  and  Imperfect  Assurances. 

It  is  said  that  either  the  legal  or  equitable  mortgagee  has  a  general  right  to  a 
sale  where  the  security  is  scanty :  Fisher,  vol.  i.  p.  524.  He  may  have  this  relief 
if  he  institute  his  suit  after  the  mortgagor's  death,  stating  that  the  personal  estate 
is  deficient :  Daniel  v.  Skipwith,  2  Bro.  C.  C.  154. 

The  mortgagee  of  a  reversion  has  been  held  entitled  to  a  sale  on  account  of  the 
unproductiveness  of  his  security:  Sow  v.  Vigures,  1  Ch.  liep.  18. 

If  a  mortgage  valid  in  equity  be  defective  as  to  its  intended  legal  operation 
— as  a  feoffment  for  want  of  livery,  or  a  surrender  of  copyholds  for  want  of  pre- 
sentment— the  Court  will  make  good  the  defect  against  the  mortgagor  :  Mestaer 
V.  Gillespie,  11  Ves.  623  ;  Taylm-  v.  Wheeler,  2  Vern.  565. 

But  no  relief  will  be  given  to  a  prior  mortgagee  or  judgment  creditor  where  the 
subsequent  security  is  a  mortgage  duly  executed  without  notice  of  the  other : 
Fisher,  vol.  ii.  p.  641. 
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If  the  mortgagor's  title  be  altogether  defective,  and  he  aftferwards  acquire  a 
good  title,  the  new  title  may  be  applied  to  make  good  the  defective  conveyance : 
Smith  V.  Baker,  1  Y.  &  C.  Oh.  223;  Taylor  v.  Debar,  1  Oh.  Oa.  274. 

As  to  defective  insurances  by  tenants  in  tail,  see  Fisher,  vol.  ii.  p.  643. 

There  is  no  equitable  relief  on  the  defective  transfer  of  a  ship :  McOcdmont  v. 
Banhin,  2  De  G.  M.  &  G.  403.  And  a  contract  not  perfected  by  the  indorsement 
of  the  certificate  of  registry  or  its  recital  cannot  be  made  good  in  equity :  Mestaer 
V.  Gillespie,  11  Ves.  621 ;  Hughes  v.  Morris,  2  De  G.  M.  &  G.  349. 

Eepaies. 

The  mortgagee  in  possession  is  bound  to  do  such  repairs  as  he  can  jiay  for  out 
of  the  rents  received  after  his  interest  is  paid :  Bichards  v.  Morgan,  4  Y.  &  C. 
App.  570. 

He  will  be  allowed  for  repairs  necessary  for  the  support  of  the  property :  iSan- 
don  v.  Hooper,  6  Beav.  246. 

The  grantee  of  a  rent-charge  who  has  entered  into  possession  and  into  receipt 
of  the  rents  under  a  power  is  also  entitled  to  be  allowed  moneys  expended  by  him 
in  repairs :  Hooper  v.  Coohe,  20  Beav.  639. 

The  mortgagee,  if  he  has  had  the  acquiescence  of  the  mortgagor,  will  also  be 
allowed  for  money  laid  out  in  increasing  the  value  of  the  property :  Sandon  v. 
Hooper,  6  Beav.  246. 

But  the  improvements  must  not  be  such  as  to  cripple  the  mortgagor's  power  of 
redemption :  S.  0. 

A  mortgagee  in  possession  will  be  allowed  the  expenses  of  buildings  substituted 
for  decayed  old  buildings,  even  though  the  new  erections  should  be  upon  an  im- 
proved scale :  Marshall  v.  Cave,  3  L.  J.  (Oh.)  57. 

But  he  is  not  obliged  to  rebuild  or  to  lay  out  large  sums  beyond  the  rent '. 
Bichards  v.  Morgan,  4  Y.  &  0.  App.  570. 

Nor  is  he  bound  to  repair,  even  if  there  be  surplus  rents  after  paying  his  interest, 
if  the  premises  were  in  such  a  state  of  repair  when  he  took  possession  that 
he  could  not  repair  without  pulling  down  and  rebuilding :  Moore  v.  Painter, 
6  Jur.  905. 

Though  he  will  be  allowed  sums  expended  in  substantial  improvements,  he 
will  not  be  allowed  sums  expended  in  changing  the  nature  of  the  property: 
Mom-e  V.  Painter,  6  Jur.  903. 

To  entitle  a  mortgagee  in  possession  to  an  inquiry  at  the  hearing  of  the  cause 
as  to  money  expended  by  him  in  substantial  repairs  and  lasting  improvements, 
some  proof  must  be  given  of  an  expenditure  having  been  incurred :  Sandon  v. 
Hooper,  6  Beav.  246. 

The  words  "just  allowances  "  in  a  decree  did  not  authorize  an  allowance  for 
improvements  :  Knowles  v.  Spencer,  Mos.  226. 

The  cost  of  repairs  to  the  mortgaged  premises  done  by  the  mortgagee  in  pos- 
session is  a  debt  payable  by  his  executrix  out  of  his  general  estate,  and  is  not 
chargeable  to  the  legatee  of  the  mortgage  :  Oihhon  v.  Oibbon,  17  Jur.  416. 

Where  the  mortgagee  in  possession  is  charged  with  deterioration  of  the  pro- 
perty for  non-repair  or  improper  cultivation,  an  inquiry  has  been  directed :  Wragg 
V.  Denham,  2  Y.  &  0.  117.  So,  too,  where  charged  with  improperly  allowing 
mortgaged  buildings  to  fall  down  :  Baichelor  v.  Middleton,  6  Hare,  85  ;  and  with 
having  pulled  down  buildings :  Sandon  v.  Hoopirr,  6  Beav.  250. 

Upon  an  inquiry  as  to  money  expended  in  repairs  and  lasting  improvements 
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it  may  be  found  that  jnines  have  been  opened  and  worked:    Tliorneyeroft  v. 
Crockett,  16  Sim.  445. 

Allowances. 

The  Court  will  not  make  an  allowance  to  the  mortgagee  for  his  trouble  in  re- 
ceiving the  rents  of  the  estate,  notwithstanding  an  agreement  with  the  mortgagor : 
French  v.  Baron,  2  Atk.  120. 

And  where  a  mortgagor  had  conveyed  his  property  to  trustees  for  the  benefit  of 
his  creditors,  subject  to  certain  mortgages,  a  mortgagee  employed  by  the  creditors 
to  receive  the  rents  was  not  allowed  a  commission  out  of  them :  Nicholson  v. 
Tutin,  3  K.  &  J.  160  (V.-C.  W.) ;  3  Jur.  (N.S.)  235. 

The  Court  will  not  allow  a  person  to  put  himself  in  a  position  where  his 
interest  will  be  inconsistent  with  his  duty :  Ibid. ;  Broughtun  v.  Btoughton, 
5  De  G.  M.  &  G.  160. 

So,  too,  where  a  mortgagee  was  member  of  a  firm,  who  sold  for  him  under  a 
power  in  the  mortgage  deed,  the  firm  were  not  allowed  their  commission  for  con- 
ducting the  sale :  Mathisou  v.  Clarke,  3  Drew.  3  ;  18  Jur.  1020. 

A  mortgagee  cannot  be  paid  as  receiver.  But  where  the  nature  of  the  estate 
is  .such  that  great  time  and  trouble  must  be  sacrificed  in  the  receipt  of  the  rents, 
the  mortgasiee  may  appoint  a  receiver,  who  will  be  allowed  commission  out  of  the 
rents  :  Davis  v.  Dendy,  3  Madd.  170. 

And  persons  in  the  position  of  mortgagees  selling  under  the  direction  of  the 
Court  are  not  deprived  of  the  remuneration  to  which  they  would  ordinarily  be 
entitled  because  they  are  mortgagees  of  the  same  property :  Arnold  v.  Garner, 
2  Ph.  231 ;  Fisher,  vol.  ii.  p.  891. 

Where  a  receiver  or  bailiff  is  required,  the  mortgagee  in  possession  may  employ 
him,  and  debit  the  estate  with  what  is  necessary  to  pay  him,  but  cannot  credit 
himself  with  such  payments  for  his  own  trouble  if  he  does  the  business  hinisell : 
Godfrey  v.  Watson,  3  Atk.  518. 

As  regai'ds  commissions  allowed  in  respect  of  mortgages  upon  West  India 
properties,  see  Leith  v.  Irvine,  1  My.  &  K.  277;  Faulkner  v.  Daniel,  3  Hare, 
218. 

The  mortgagee  will  be  allowed  expenses  incurred  by  him  in  supporting  the 
mortgagor's  title  when  impeached :  Ood/rey  v.  Watsmi,  3  Atk.  517 ;  Sandon  v. 
Hooper,  6  Beav.  246. 

Where  a  mortgagee  in  possession  has  without  authority  opened  and  worked 
mines  on  the  mortgaged  estate,  he  will  be  charged  with  his  receipts,  but  dis- 
allowed his  expenses  :  Thomeycrofl  v.  Crockett,  16  Sim.  445  ;  Hughes  v.  Williams, 
12  Ves.  493. 

Stipulations  for  commission  on  receipt  of  rents  and  conversion  of  arrears  of 
interest  into  principal  bearing  interest  at  a  heavy  rate,  inserted  by  a  solicitor 
mortgagee  in  a  mortgage  deed  prepared  by  himself,  will  not  be  enforced  when 
inserted  as  the  condition  for  further  advances :  Eyre  v.  Hughes,  L.  E.  2  Ch.  D. 
148. 

Wilful  Default. 

Where  a  mortgagee  is  in  possession  as  mortgagee,  the  account  directed  against 
him  is  of  moneys  which  without  wilful  default  might  have  been  received.  No 
special  case  need  be  made  out  to  support  that  form  of  inquiiy :  Kensington  v, 
Bouverie,  7  De  G.  M.  &  G.  156;  1  Jur.  (N.S.)  581. 
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To  charge  a  mortgagee  in  possession,  actual  fraud  is  not  necessary.  It  is 
sufficient  if  there  be  obvious  and  gross  negligence  i  Hughes  v.  Williams,  12  Ves. 
493. 

He  may  be  made  to  account  for  loss  occasioned  by  negligence  in  respect  of  bad 
cultivation  and  non-repair :   Wragg  v.  Denhnm,  2  Y.  &  0. 117. 

Where  a  prima  facie  case  of  gross  negligence  is  made  out,  the  Court  will  direct 
an  inquiry  :  S.  C. 

But  a  mortgagee^  in  possession  is  at  liberty  to  take  the  fair  rents  and  profits.  He 
is  not  bound  to  enter  into  any  speculation  or  adventure.  And  if  the  mortgagor 
knows  the  estate  to  be  underlet,  he  should  give  notice  to  the  mortgagee :  Hughes  v. 
Williams,  svpra. 

The  price  at  which  the  mortgagor  pi'oves  the  estate  to  have  been  let  whilst  in 
the  hands  of  the  mortgagee  will  be  taken  to  be  the  rate  at  which  it  was  let  during 
the  whole  time  of  his  possession  unless  he  shews  the  coiitrary  :  Fisher,  vol.  ii, 
p.  883  ;  Blacklock  v.  Barnes,  Sel.  Ch.  Ca.  53. 

Where  a  tenant  is  permitted  to  remain  several  years  in  possession  without  pay- 
ing rent,  and  none  being  demanded  by  the  mortgagee,  he  is  liable  for  wilful 
default  as  to  such  rent :   Brandon  v.  Brandon,  10  W.  E.  287. 

The  onus  lies  prima,  facie  on  the  party  charging  wilful  default  in  not  letting  to 
prove  it.  But  if  he  shews  that  the  property  can  be  let,  or  has  been  let,  the  onus 
is  transferred  to  the  mortgagee :  S.  C. 

Whej-e  unfinished  buildings  were  mortgaged  by  way  of  underlease,  the  deed 
empowering  the  mortgagee  to  sell,  and  apply  the  proceeds  and  rents  in  repairs, 
the  mortgagee  in  possession  was  held  liable  to  make  good  the  loss  occasioned  by 
the  forfeiture  (for  non-completion)  of  the  mortgagor's  lease :  Perry  v.  Walker, 
1  Jur.  (N.S.)  746  ;  24  L.  J.  (Ch.)  319. 

La.nd  Tax — Insurance  Money — Fines. 

The  mortgagee  will  be  allowed  moneys  paid  for  the  renewal  of  leases,  although 
the  mortgagor  may  not  have  covenanted  that  he  will  renew :  Lacon  v.  Merlins, 
3  Atk.  4 ;  Manlove  v.  Bale,  2  Vern.  84. 

He  will  also  be  allowed  moneys  paid  for  the  redemption  of  the  land  tax: 
KnowlesY.  Chapman,  cited  in  Seton,  468. 

And  premiums  paid  by  him  on  insurance  which  the  mortgagor  has  covenanted 
to  keep  up :  Earl  FitzwiUiam  y.  Price,  4  Jur.  (N.S.)  889. 

The  person  to  whom  any  principal  money  secured  or  charged  by  deed  on  any 
hereditaments  shall  for  the  time  being  be  payable,  his  executors,  administrators, 
and  assigns,  are  empowered  (unless  the  power  be  negatived  in  the  security),  at  any 
time  after  any  omission  to  pay  any  premium  on  any  insurance  which  by  the 
terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to  the  property  subject' 
to  the  charge,  to  insure  and  keep  insured  the  property,  and  to  add  the  premiums 
paid  to  the  principal  money  secured  :  23  &  24  Vict.  c.  145,  ss.  11,  32. 

Where  the  mortgagor  and  mortgagee  have  effected  a  jmnt  insurance,  the  mort- 
gagee paying  the  premium,  the  mortgagor  having  induced  ihe  insurance  company 
to  pay  him  the  money  insured,  upon  a  bill  filed  by  the  mortgagee  against  the 
assignees  of  the  mortgagor,  the  Court  ordered  the  money  to  be  brought  into 
Court :  Rogers  v.  Oraxebrook,  12  Sim.  557. 

Interest. 
TJpin  bond  and  mortgage  debts  interest  is  layable,  though  it  be  not  expressly 
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reserved,  and  whether  the  mortgage  be  legal  or  equitable :  Anon.,  4  Taunt.  876  > 
Ashivell  V.  Staunton,  30  Beav.  52. 

And  an  agreement  to  pay  interest  up  to  a  certain  time  does  not  exclude  a 
contract  to  pay  it  after  that  time :  P/  ice.v.  Great  Western  By.  Co.,  16  M.  &  W. 
244 ;  King  v.  Greenhill,  6  M.  &  G.  59. 

Interest  has  been  allowed  upon  sums  expended  by  the  mortgagee  in  working 
mines  where  he  was  authorized  by  the  deed  to  work  them :  Norton  v.  Cooper,  25 
L.  J.  (Ch.)  121. 

But  it  is  not  the  practice  generally  to  allow  interest  upon  money  expended  by 
the  mortgagee  in  repairs:  Elisha  v.  Elisha,  M.  E.,  14  Feb.  1812  ;  Seton,  384. 

As  a  general  rule,  interest  is  not  allowed  upon  arrears  of  an  annuity,  though 
it  be  charged  upon  land,  except  under  special  circumstances,  and  the  security 
of  a  bond  raises  no  equity  for  -interest  on  the  arrears :  Booth  v.  Leycester,  3  My. 
&  Cr.  459  ;  Grant  v.  Taylw,  3  My.  &  K.  302. 

Bond  debts  generally  carry  no  interest  either  at  law  or  in  equity  beyond  the 
amount  of  the  penalty.  But  the  conduct  of  the  obligor,  the  interference  of  the 
Court,  and  other  special  circumstances,  make  exceptions  to  this  general  rule; 
Fisher,  vol.  ii.  p.  914,  and  cases  there  cited. 

Every  judgment  debt  in  England  bears  interest  at  the  rate  of  £4  per  cent. 
per  annum  until  satisfaction  from  the  entering  up  of  the  judgment :  1  &  2  Tict< 
c.  110,  s.  17. 

And  every  debt  due  on  a  judgment  not  confessed  or  recovered  for  any  penal 
sum,  for  securing  principal  and  interest  in  Ireland,  bears  the  same  rate :  3  &  4 
Tict.  c.  105,  s.  26. 

For  cases  of  conversion  of  interest  in  arrear  into  principal,  see  Fisher,  vol.  ii, 
pp.  916-921. 

By  3  &  4  Will.  4,  c.  27,  s.  42,  no  arrears  of  interest  in  respect  of  any  snim  of 
money  charged  upon  or  payable  out  of  any  land  or  rent  can  be  recovered  by  any 
distress,  action,  or  suit  but  within  six  years  next  after  the  same  respectively  shall 
have  become  due,  unless  the  case  can  be  brought  within  the  exceptions  contained 
in  sect.  25  of  that  Act.  See  also  3  &  4  Will.  4,  c.  42,  and  3  &  4  Vict.  c.  105, 
B.  32. 

But  where  the  proceeds  of  sale  of  mortgaged  premises  sold  under  a  power  by 
the  trustees  of  the  mortgagee  were  paid  into  Court  in  a  suit  to  administer  the 
mortgagee's  estate,  and  the  trustees  petitioned  for  payment  to  satisfy  twenty  years' 
arrears  of  interest,  it  was  held  that  the  petition  was  not  a  suit  to  recover  arrears 
of  interest  vrithin  the  Acts,  and  that  the  trustees  were  entitled  to  more  than  the 
six  years'  arrears  i  Edmunds  v.  Waugh,  L.  E.  1  Bq.  418,  questioning  Mason  v. 
Broadhent,  33  Beav.  296. 

A  prior  incumbrancer  is  not  by  mere  laches  in  enforcing  payment  of  bis  interest 
deprived  of  his  right  to  that  interest  as  against  the  puisne  incumbrancer :  Aston  v. 
Aston,  1  Ves.  263. 

An  infant  tenant  in  tail  is  bound,  as  in  the  case  of  a  tenant  for  life,  to  keep 
down  the  interest  of  the  charge  during  the  continuance  of  his  estate  to  the  extent 
of  the  rents  and  profits:  ySar/esore  v.  CrMise,  1  Ves.  477,  480 ;  Bevel  y.  WatJcinson, 
1  Ves.  93  ;  Amesbvry  v.  Broum,  Ibid.  477. 

But  an  adult  tenant  in  tail  of  an  incumbered  estate  is  not  bound  to  keep  down 
the  interest :  Ghaplin  v.  Chaplin,  3  Atk.  234. 

If,  however,  the  tenant  in  tail  has  died  without  barring  the  entail  after  keeping 
down  the  interest,  or  taking  an  assignment  of  the  mortgage,  the  personal  represen- 
tatives of  the  tenant  in  tail  have  no  equity  to  charge  the  reversion  with  interest 
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accrued  during  his  life :  Fisher,  vol.  ii.  p.  905 ;  Amesbury  v.  Brown,  1  Ves. 
477. 

A  reversioner  or  succeeding  tenant  for  life  is  entitled  to  compel  payment  by 
the  tenant  for  life  of  the  interest  out  of  the  rents :  5  Ves.  116 ;  Revel  v.  WatMn- 
sm,  1  Ves.  93. 

If  an  estate  has  been  partly  in  possession  of  a  tenant  for  life,  and  partly  of  a 
person  who  takes  under  the  limitations  of  a  prior  settlement  (as  a  jointress),  the 
tenant  for  life  must  discharge  the  arrears  which  accrued  in  the  time  of  the  para- 
mount estate  out  of  the  additional  rents  received  at  its  expiration :  Revel  v.  Wat- 
hinson,  1  Ves.  93  ;  Tracy  v.  Lady  Hereford,  2  Bro.  C.  0.  128. 

Interest  arises  on  a  mortgage  from  day  to  day :  Wilson  v.  Barman,  2  Ves. 
672.  But  it  is  said  to  be  a  rule  of  the  Court  of  Chancery  in  Ireland  that  it  ought 
not  to  run  in  the  case  of  a  general  and  national  calamity :  Basil  v.  Achescm, 
2  Eq.  0.  Ab.  611. 

In  the  latter  case  it  was  ordered  by  the  House  of  Lords  that  in  taking  the 
account  such  abatements  or  allowances  were  to  be  made  for  interest  as  were 
iisually  made  in  Ireland,  on  account  of  rebellion  or  other  public  calamities  happen- 
ing to  affect  estates  in  mortgage :  Fisher,  vol.  ii.  p.  901. 

Interest  will  be  allowed  upon  fines  paid  by  the  mortgagee  (Manlove  v.  Bale, 
2  Vern.  84 ;  Lacon  v.  Mertins,  3  Atk,  4)  upon  premiums  on  life  policies  forming 
part  of  the  security  (Bellamy  v.  Brickenden,  2  .1.  &  H.  137)  ;  upon  money  laid 
out  in  supporting  mortgagor's  title  (Quarrdl  v.  Btckford,  1  Madd.  281);  upon 
money  laid  out  in  redemption  of  land  tax  (Seton,  467) ;  where  the  principal  laid 
out  is  allowed. 

Sdbsequeht  Interest. 

In  suits  for  administration,  where  the  mortgaged  estate  has  been  sold,  it  is 
the  practice  to  compute  subsequent  interest  on  the  princiijal  only :  Wh/nUon  v. 
Cradoch,'!  Keen,  267  ;  Brewin  v.  Austin,  2  Keen,  211.  . 

And  in  foreclosure  suits,  when  the  time  for  redemption  is  enlarged  on  payment 
within  a  short  time  of  interest  and  costs,  subsequent  interest  can  of- course  be 
given  upon  the  principal  only :   Fisher,  vol.  ii.  p.  922  ;  Edwards  v.  Cunliffe,. 

1  Madd.  287 ;  Jones  v.  Greswick,  9  Sim.  304. 

But  if  te  Court  should  enlarge  the  time  without  imposing  this  condition,  or 
requiring  payment  of  interest  on  the  whole  principal,  interest,  and  costs,  it  will  be 
payable  on  the  principal  and  costs  only  :  Whitfield  v.  Roberts,  7  Jur.  (N.S.)  1268. 

Where  interest  runs  on  the  whole  sum  found  due  by  a  certificate,  it  so  mns 
only  from  the  confirmation  of  the  certificate,  and  up  to  that  time  on  the  principal 
only :  Jacob  v.  Earl  of  Suffolk,  Mos.  27  ;  Eelley  v.  Lord  Bellew,  4  Bro.  P.  C. 
495. 

Eate  of  Interest. 

If  the  mortgagee  stipulates  for  a  higher  rate  of  interest  in  default  of  punctual 
payment,  he  must  reserve  the  higher  rate  as  the  interest  payable  under  the  mort- 
gage, and  provide  for  its  reduction  in  case  of  punctual  payment :  Strode  v.  Parker, 

2  Vern.  316  ;  Jory  v.  Cox,  Free.  Ch.  160. 

Where  no  rate  of  interest  is  fixed  by  the  parties,  the  Court  can  fix  it,  and  will 
adopt  the  current  rate  of  £5  per  cent. :  Ashwell  v.  Staunton,  30  Beav.  52  ;  and 
in  the  case  of  further  advances  the  interest  is  generally  given  at  the  same  rate  as 
upon  the  moneys  originally  lent :  Greyory  v.  Pilkmyton,  8  De  G.  M.  &  G.  616. 

Where  a  simple  contract  debt  lias  been  secured  bj-  deposit  of  title  deeds,  uiiac* 
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companied  by  any  stipulation  as  to  interest,  the  mortgagee  is  entitled  to  interest 
at  £4  per  cent. :  In  re  Kerr's  Policy,  L.  R.  8  Eq.  331. 

Costs. 

The  general  rule  is  that  the  principal,  interest,  and  costs  of  a  mortgagee  go 
together ;  and  the  circumstance  of  there  being  a  decree  for  sale  instead  of  fore- 
closure does  not  prima  facie  change  the  rights  of  the  parties.  If  the  decree 
directs  an  account  of  the  principal  and  interest  due  on  the  mortgages,  and  in  the 
same  sentence  directs  taxation  of  the  costs  of  the  mortgagees,  the  costs  must  be 
payable  in  the  same  priority  as  the  principal  and  interest. 

If  a  decree  for  sale  is  conceded  upon  terms  in  order  to  prevent  the  operation  of 
the  general  rule,  the  terms  must  appear :  Barnes  v.  Racster,  1  Y.  &  C.  401,  403. 

The  Court  permits  the  mortgagee  to  add  to  his  debt  all  such  costs  as  have  been 
reasonably  and  properly  incurred  by  him  in  any  action  of  ejectment  or  other 
proceeding  at  law  for  the  recovery  of  the  estate,  or  for  the  establishment  or 
defence  of  the  mortgage  title  :  Detillin  v.  Oale,  7  Ves.  583  ;  Dunstan  v.  Patter' 
son,  2  Ph.  341 ;  Lord  Midhton  v.  Eliot,  15  Sim.  531. 

The  costs  will  be  allowed  to  the  mortgagee  of  taking  out  administration  to  the 
mortgagor,  or  to  a  person  interested  under  his  will  as  a  necessary  party  :  Bamsden 
V.  Langley,  2  Vern.  536;  Eunt  v.  Fownes,  9  Ves.  70. 

And  of  obtaining  a  stop  order  upon  fund  in  Court,  the  subject  of  the  mort- 
gage :  Eooh  V.  Boherts,  12  Jur.  108.  But  there  must  be  a  special  direction  to 
the  taxing  master  to  allow  the  mortgagee  his  costs  of  obtaining  the  stop  order ; 
Waddilwe  v.  Taylor,  6  Hare,  307. 

But  it  is  essential  to  the  claim  of  the  mortgagee  that  his  proceedings  should 
have  been  reasonable,  for  the  allowance  of  the  costs  is  in  the  discretion  of  the  Court : 
Fisher,  957 ;  and  the  mortgagee  may,  in  cases  of  misconduct,  be  made  to  pay 
costs  :  Shuttlewurth  v.  Lowther,  cited  7  Ves.  566 ;  Baker  v.  Wind,  1  Ves.  160 ; 
Thornton  v.  Court,  4  De  G.  M.  &  G.  293. 

Thus,  if  having  only  a  title  in  equity,  he  defends  an  action  at  law  by  the 
legal  owner  for  the  recovery  of  the  estate :  Dryden  v.  Frost,  3  My.  &  Cr.  670 ; 
2  Jur.  1090.  Or,  if  he  sue  for  rent  in  the  name  of  a  person  who  has  no  right  to 
sue:  Burhe  v.  O'Connor,  4  Ir.  Ch.  Rep.  418. 

Nor  is  the  mortgagee  entitled  to  costs  against  the  devisees  of  the  equity  of 
redemption  of  an  action  against  the  mortgagor's  executor  for  recovery  of  money 
due  from  the  mortgagor's  personal  estate :  Lewis  v.  John,  9  Sim.  366. 

And  although  a  mortgagee  is  entitled  to  expenses  properly  incurred  in  defend- 
ing the  title  to  the  estate,  if  his  title  to  the  mortgage  is  alone  disputed,  the 
costs  of  his  defence  will  not  be  charged  against  the  estate :  Parker  v.  Watlcins  ; 
John's.  Rep.  133 ;  Order,  p.  442. 

And  if,  upon  taking  the  accounts  in  a  redemption  suit,  the  mortgagor  proves 
that  nothing  was  due  to  the  mortgagee  at  the  time  of  filing  the  bill,  the  mort- 
gagee will  be  made  to  pay  the  costs  of  suit :  Barlow  v.  Gains,  23  Bsav.  244. 

But  prima  facie  the  mortgagee  in  possession  has  a  right  to  the  costs  of  a 
suit  instituted  to  take  the  account :  Snagg  v.  Fuzell,  3  J.  &  Lat.  383,  cited  in 
Fisher,  vol.  ii.,  950. 

A  direction  in  the  decree  to  fax  the  mortgagee  his  costs  of  suit  amounts  to  a 
direction  to  pay  him  his  whole  costs  without  stopping  at  any  part  of  the  cause, 
although  the  mortgagee  may  have  raised  an  improper  defence:  Qiiarrell  v, 
Beckford,  1  Madd.  269 ;   Wilson  v.  Metcnlf,  1  Russ.  530. 
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The  objection  to  the  form  of  decree  as  regards  the  payment  of  mortgagee's 
costs  should  be  made  at  the  hearing :  Price  v.  McBeth,  10  Ji\r.  (N.S.)  579. 

The  costs  of  and  incident  to  preparing  the  mortgage  are  not  mortgagee  costs, 
the  payment  of  which  may  be  insisted  upon  in  a  foreclosure  suit :  Qregg  v. 
SUter,  2  Jur.  (N.S.)  246. 

But  if  the  mortgagee,  after  the  time  for  payment  has  passed,  assigns  or  executes 
sub-mortgages,  and  then  files  a  bill  of  foreclosure  against  the  sub-mortgagees,  the 
original  mortgagee  is  entitled  to  add  their  costs  to  his  debt :  Smith  v.  Chichester 

2  D.  &  War.  393  ;  Bartle  v.  Wilkins,  8  Sim.  239. 

But  if  the  assignment  or  sub-mortgage  be  made  after  decree,  the  mortgagor 
will  not  be  charged  with  the  costs  of  the  supplementary  proceedings  by  which 
the  assignee  or  sub-mortgage   is   brought  before  the  Court:   Barry  v.   Wrey, 

3  Euss.  465. 

The  same  rule  appears  to  apply  where  the  assignment  or  sub-mortgage  occurs 
before  decree,  but  after  the  institution  of  the  suit :  Coles  v.  Forrest,  10  Beav.  552. 

And  where  an  order  was  made  in  a  foreclosure  suit  to  revive  against  an 
assignee  after  decree,  it  was  ordered  to  be  specified  that  the  costs  should  be  paid 
by  the  pit :  James  v.  Harding,  24  L.  J.  (Oh.)  749  ;  Fisher,  vol.  ii.,  964. 

But  where,  pendente  lite,  the  pit  in  a  foreclosure  suit  obtained  a  transfer  from 
the  second  mortgagee,  the  costs  of  the  transfer  were  held  properly  chargeable 
against  the  estate  :  Coles  v.  Forrest,  supra. 

A  purchaser  ^endejife  lite  comes  into  Court  ^ro  hono  et  inalo,  and  may  become 
liable  for  the  whole  costs  of  suit :  Anon.  1  Atk.  89. 

"Where  the  decree  directs  an  account  of  what  is  due  for  principal  and  interest 
under  the  mortgage  deed,  without  any  special  direction  as  to  the  costs  of  legal 
proceedings  taken  by  the  mortgagee,  he  may  carry  in  a  claim  for  those  costs, 
either  as  principal  moneys  due  upon  the  security,  or  under  the  head  of  just 
allowances :  Blackford  v.  Davis,  L.  R.  4  Ch.  304. 

A  mortgagee  will  not  be  deprived  of  his  costs  in  a  redemption  suit  because  he 
has  overstated  the  amount  due  to  him :  Cottrell  v.  Stratton,  L.  E.  8  Eq.  295. 

Eb-Conveyance — Costs. 

The  costs  of  re-conveyance  are  borne  by  the  mortgagor,  as  well  in  ordinary 
cases  as  where  the  estate  has  been  settled  or  devised  by  the  mortgagee,  or  has 
descended :  Fisher,  vol,  ii.,  p.  965 ;  6  Hare,  475  ;  1  De  G.  M.  &  G.  436  ;  except  in  the 
case  where  the  mortgagee  is  of  unsound  mind :  Be  Townshend,  2  Ph.  348 ;  Be 
Wheeler,  1  De  G.  M.  &  G.  434;  Hawkins  v.  Perry,  3  Ee  G.  M.  &  G.  439  ;  4 
W.  E.  686. 

On  tender  by  a  person  having  a  partial  interest  giving  a  right  to  redeem,  the 
mortgagee  is  bound  to  convey,  but  the  conveyance  should  reserve  the  equities  of 
the  other  perscfns  interested  :  Pearce  v.  Morris,  L.  R.  5  Ch.  227. 

"  The  legal  personal  representative  of  a  mortgagee  of  a  freehold  estate  or  of 
a  copyhold  estate  to  which  the  mortgagee  shall  have  been  admitted,  may,  on 
payment  of  all  sums  secured  by  the  mortgage,  convey  or  surrender  the  mortgaged 
estate,  whether  the  mortgage  he  in  form  an  assurance  subject  to  redemption,  or 
an  assurance  upon  trust ";  The  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict. 
0.  78),  s.  4. 

Costs  of  Disclaimisig  Parties. 
In  suits  for  foreclosure  or  redemption  where  a  deft  disclaims  in  suoIj  a  manuer 
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as  to  shew  that  he  never  had  and  never  claimed  any  interest,  or,  having  an  in- 
terest, that  he  disclaimed,  or  offered  to  disclaim,  before  the  institntion  of  the  suit, 
he  is  also  entitled  to  his  costs  :   Ford  v.  Earl  Chesterfield,  16  Beav.  516. 

But  where  deft  having  an  interest  neitlier  disclaimed  nor  offered  to  disclaim, 
until  be  put  in  his  answer  or  disclaimer,  he  was  not  entitled  to  his  costs :  S.  0. 

These  rules  were  approved  by  V.-C.  Wood  in  Bellamy  v.  Brichenden,  4  K. 
&  J.  670. 

Where  a  deft  disclaiming  in  proper  form,  and  by  his  disclaimer  offering  to  be 
dismissed  without  costs,  is  yet  brought  to  a  heaving,  he  will  be  entitled  lo  his 
costs  incurred  subsequent  to  the  disclaimer :  Davis  v.  Wliitmore,  28  Beav.  617  ; 
DMon  v.  Ashwin,  10  Jur.  (N.S.)  119  ;  Ward  v.  Shaheshaft,  1  Dr.  &  Sm.  269. 
See  also  TaTbot  v.  Kemshead,  4  K.  &  J.  93 ;  Roberts  v.  Hughes,  L.  R.  6  Eq.  20  ; 
Day  V.  Gudgeon,  L.  E.  2  Ch.  D.  209. 

But.where  a  party  not  content  with  disclaiming,  put  in  an  answer  and  ap- 
peared simply  for  the  purpose  of  claiming  costs,  he  was  not  entitled  to  any  costs  : 
Maxwell  v.  Whitwich,  L.  R.  3  Eq.  210. 

It  is  not  necessary  that  the  offer  to  disclaim  should  contain  also  an  offer  to  pay 
the  costs  of  the  disclaimer :  Loch  v.  Lomas,  15  Jur.  162. 

Where  a  deft  assigns  his  interest  before  answer  he  ought  not  under  the  former 
practice  to  have  filed  an  answer  and  disclaimer  without  communicating  to  the 
plaintiff's  solicitor ;  otherwise  he  will  have  no  costs :  Fisher,  vol.  ii.,  p.  974  ; 
Eaiohins  v.  Gardiner,  17  Jur.  780. 

On  the  other  hand,  the  pit  ought  not,  under  such  circumstances,  to  strike 
out  the  deft  by  amendment  before  moving  to  dismiss ;  and  if  he  occasion  the 
deft  any  costs  by  so  doing,  the  deft  will  be  entitled  to  be  indemnified  in  respect 
of  such  costs :  S.  C. 

Questions  of  Eight  between  Mortgagees  and  Sub-Mortgagees 
Co-Defendants. 

Where  questions  arise  as  to  the  rights  of  mortgagees  and  sub-mortgagees  who 
are  co-defendants  it  should  be  raised  by  counterclaim :  Shephard  v.  Bea,rae,  L.  R. 
2  Ch.  D.  223. 

The  provisions  in  rules  17, 18,  &  19  of  Order  16,  are  applicable  to  third  parties 
and  not  to  co-defts :  S.  C. 

Adding  Costs  to  Debt  after  Decree. 

Where  after  a  decree  for  foreclosure  and  after  the  accounts  had  been  taken  the 
mortgagee  incurred  further  costs  in  another  proceeding,  a  petition  to  add  to  the 
decree  by  providing  for  such  costs  was  refused :  Barron  v.  Lancefield,  it 
Beav.  208. 

Costs  of  Lost  Deeds. 

If  upon  the  mortgagor's  refusal  to  repay  the  debt  by  reason  of  the  non- 
production  of  the  deeds,  and  the  mortgagee's  refusal  to  give  a  satisfactory  indem- 
nity, a  bill  of  foreclosure  be  filed,  or  an  ejectment  brought,  the  mortgagee  will 
have  to  pay  the  costs  of  those  proceedings  :  StoJcoe  v.  Edbson,  19  Ves.  386  ;  Lm-'d 
Midleton  v.  Eliot,  15  Sim.  531 :  Fisher,  vol.  ii.,  p.  963. 

So,  too,  upon  a  bill  to  redeem  by  mortgagor  where  he  requires  a  re-conveyance, 
upon  non-production  of  the  deeds  the  mortijageo  will  be  made  to  pay  the  costs  of 
suit :  Lord  Midleton  v  Eliot,  sufra, 
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Account  with  Bests. 

The  usual  mocle  of  taking  accounts  against  the  mortgagee  in  possession  is  to 
set  aside  the  total  amount  of  rents  and  profits  received  by  or  found  to  be  charge- 
able to  him,  against  the  whole  amount  due  upon  the  mortgage  debt,  viz.,  in 
discharge  successively  of  the  interest  of  the  mortgage  debt,  of  money  advanced 
for  costs  and  improvements,  and  then  of  the  principal  of  the  same  moneys  :  Fisher; 
vol.  ii.,  p.  894 ;  Weib  v.  Bocke,  2  Sch.  &  Lef.  661. 

The  account  with  rests  is  applicable  to  the  case  of  mortgagees  in  possession  of 
real  estate,  but  not  of  personal  estate :  Robinson  v.  Gumming,  2  Atk.  410. 

Where  the  annual  excess  of  rents  is  applicable  to  sinking  the  principal,  the 
annual  rests  are  not  given  as  of  course,  but  only  under  special  citcumstances,  and 
they  will  not  be  directed  for  broken  periods  of  time  :  Davies  v.  May,  Coop.  240  ; 
19  Ves.  382 ;  Gould  v.  Tancred,  2  Atk.  533. 

But  rests  may  be  directed  from  the  time  at  which  the  accounts  shew  that 
the  principal  of  the  mortgage  money  was  paid  off:  Wilson  v.  Metcalfe,  1 
Russ.  530. 

Generally,  annual  rests  are  not  directed  against  a  mortgagee  in  possession 
where  the  interest  ig  in  arrear  at  the  time  he  took  possession :  Wilson  v.  Oluer, 
3  Beav.  136  ;  Nelson  v.  Booth,  3  De  G.  &  J.  119. 

Where  half  a  year's  interest  of  the  mortgage  money  was  in  arrear  the  mort- 
gagee was  held  exempted  from  an  account  with  rests:  Moore  v.  Painter,  6 
Jur.  903. 

And  in  the  absence  of  special  circumstances,  if  not  liable  to  account  with 
annual  rests  when  he  enters  into  possession,  he  does  not  become  so  liable  vmtil 
the  whole  mortgage  debt  is  paid  off:  Wilson  v.  Oluer,  3  Beav.  136. 

But  where  the  mortgagee  comes  to  an  account  with  his  mortgagor  whereby  all 
arrears  of  interest  were  converted  into  principal,  the  Court  has  directed  annual 
rests :  S.  C. 

And  there  may  be  other  circumstances  in  a  case  which,  although  no  interest 
might  have  been  in  arrear  when  the  mortgagee  took  possession,  may  induce  the 
Court  not  to  take  the  accounts  against  the  mortgagee  with  annual  rests  :  Patch 
V.  Wild,  30  Beav.  102. 

Annual  rests  may  be  directed  in  an  account  of  occupation  rent  as  well  as  in 
an  account  of  rents  and  profits  received :  Wilson  v.  Metcalfe,  1  Russ.  530. 

Generally,  rests  will  not  be  made  in  taking  the  accounts  unless  directed  by 
the  decree :  Oould  v.  Tancred,  supra  ;  Webber  v.  Hunt,  1  Madd.  13.  And  where 
omitted  in  the  decree  they  cannot  be  directed  in  chambers  imder  15  &  16  Vict. 
c.  86,  s.  54,  or  under  Cons.  Ord.  xxxv.  r.  19 :  Nelson  v.  Booth  3  De  G.  & 
J.  119. 

But  where  upon  taking  the  accounts  the  principal  money  appears  to  have 
been  paid  off  from  that  period,  a  subsequent  order  of  the  Court  (not  made  in 
chambers)  may  direct  the  rests  :  Wilson  v.  Metcalfe,  supra ;  Patch  v.  Wild,  30 
Beav.  102.  ' 

Eeceiver. 

A  power  to  appoint  a  receiver  of  the  rents  and  profits  of  hereditaments  of  any 
tenure  upon  which  any  principal  money  is  secured  by  deed  may  be  exercised  (un- 
less the  power  be  negatived  by  express  declaration  in  the  security)  by  the  mort- 
gagee or  his  representatives  after  the  expiration  of  a  year  from  the  time  the  money 
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became  payable,  or  after  any  interest  shall  have  been  in  arrear  for  six  months,  or 
after  an  omission  to  pay  premiums  on  insurance  :  23  &  24  Vict.  ss.  11,  32. 

A  mortgagee  having  the  legal  estate  is  not  entitled  to  a  receiver  appointed  by 
the  Court,  althoTigh  the  tenants  may  be  numerous  and  the  rents  difficult  to 
collect :  Sturch  v.  Toung,  5  Beav.  557. 

And  a  receiver  was  refused  to  an  equitable  incumbrancer  where  there  was  a 
power  of  entry  and  distress  :  Buxton  v.  Monhhouse,  Coop.  41. 

A  puisne  mortgagee  or  other  equitable  incumbrancer  is  generally  entitled  to  a 
receiver  where  the  prior  mortgagee  is  not  in  possession  :  Dalmer  v.  Dasliwood, 
2  Cox,  378 ;  Colman  v.  Duke  of  St.  Albans,  3  Ves.  32  ;  Anderson  v.  Kemshead^ 
16  Beav.  329. 

And  the  Court  will  grant  a  receiver  against  a  prior  mortgagee  in  possession 
where  his  conduct  renders  it  impossible  to  say  whether  anything  is  due :  Cod- 
rington  v.  Farker,  16  Ves.  470. 

The  Court  will  not  grstnt  a  receiver  against  a  prior  mortgagee  in  possession 
where  anything  is  due  to  him  :  Quarrell  v.  BecJcford,  13  Ves.  377  ;  Codrington 
V.  Parker,  16  Ves.  470. 

If  there  be  any  prior  incumbrancer  not  in  possession,  the  receiver  will  be  ap- 
jjointed  without  prejudice  to  the  right  of  such  person  to  take  possession  :  Bryan 
V.  Cormick,  1  Cox,  422  ;  Berney  v.  Sewell,  1  Jac.  &  W.  647  ;  Davies  v.  Duke  of 
Marlborough,  2  Sw.  137  ;  Rhodes  v.  Montyn,  17  Jur.  1007. 

Where  the  receiver  has  been  appointed  in  the  absence  of  the  prior  mortgagee, 
the  latter  may  apply  as  of  course  to  bring  ejectment :  Bryan  v.  Cormick,  1  Cox, 
422. 

But  the  ejectment  cannot  be  brought  without  leave  of  the  Court  where  there  is 
a  receiver  :  Angell  v.  Smith..  9  Ves.  335. 

Where  a  person  takes  a  conveyance  of  a  legal  estate  subject  to  equitable 
interests,  he  must  satisfy  those  interests,  or  he  may  be  subjected  to  a  receiver  : 
Pritchard  v.  Fleetwood,  1  Mer.  54. 

Although  the  Court  will  not  by  the  appointment  of  a  receiver  deprive  a  prior 
mortgagee  having  the  legal  estate  of  his  right  to  possession,  he  must  himself  take 
possession  if  he  objects  to  the  appointment :  Silver  v.  Bishop  of  Norivich,  3  Sw. 
112,  n. 

And  if  after  the  appointment  of  a  receiver  such  mortgagee  does  not  avail  him- 
self of  his  legal  rights  he  will  not  be  permitted  to  take  the  benefit  of  the  receiver : 
Anon.  6  Ves.  287  ;  Angell  v.  Smith,  9  Ves.  335,  338. 

As  between  mortgagees  in  possession  and  persons  having  subsequent  interests, 
the  Court  will  not  appoint  a  receiver  against  the  prior  mortgagee's'  statement  on 
oath  that  something  is  due :  Bowe  v.  Wood,  2  Jac.  &  W.  553,  557. 

But  if  the  incumbrancer  applying  for  the  receiver  offers  to  pay  off  the  prior 
mortgagee  upon  Ms  own  statement  on  oath  of  the  amount  of  the  debt,  the 
receiver  will  be  appointed,  and  the  mortgagor  must  give  security  to  refund  if, 
upon  taking  the  account,  he  shall  have  been  overpaid :  Ohambris  v.  Qoldwin, 
cited  13  Ves.  376  ;  Quarrell  v.  Beckford,  Ibid. 

And  if  the  prior  mortgagee  will  not  supply  any  evidence  as  to  the  amount  due, 
the  receiver  will  be  appointed  :  S.  C. 

Where  fraud  can  be  proved  the  Court  will  grant  a  reoei\er  against  the  legal 
title :  Lloyd  v.  Fassingham,  16  Ves.  70. 

But  in  such  case  evidence  must  be  given  that  there  is  danger  to  fhe  interme- 
diate rents:  Ibid;  see  too  Stilhoell  v.  Wilkins,  Jac.  280,283;  6  Madd.  49; 
Podmore  v.  Gunning,  5  Sim.  485. 
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Fixtures  and  Chattels. 

As  a  general  rule,  by  the  mortgage  of  land,  fixtures,  consisting  of  ordinary 
house  and  trade  fixtures,  belong  to  the  mortgagee :  Ex  parte  Barclay,  5  De  G. 
M.  &  G.  403. 

And  distinctions  are  not  generally  made  between  the  case  of  maoHaery 
placed  upon  land  for  the  purpose  of  trade  or  manufacture,  and  that  of  machi- 
nery placed  upon  land  for  the  mere  purpose  of  better  enjoying  the  land :  Fisher 
V.  Dixon,  1  CI.  &  F.  312. 

The  principle  upon  which  the  rule  of  law  that  fixtures  pass  with,  the  soil  is 
relaxed  in  favour  of  trade  has  no  application  where  the  parties  who  affix  the 
machinery  are  themselves  owners  in  fee  of  the  soil :  Mather  v.  Fraser  2  K.  &  J. 
536  ;  Order,  p.  447. 

And  where  fixtures  are  added  by  the  mortgagor  after  the  mortgage  they  will 
vest  in  the  mortgagee,  whether  they  be  or  be  not  such  as  are  reasonable  between 
landlord  and  tenant :  Walmsley  v.  Milne,  6  Jur.  (N.S.)  125  ;  Rufford  v.  Bishop, 
5  Euss.  346. 

Trade  fixtures  will  also  pass  to  the  mortgagee  when  annexed  to  the  freehold 
after  the  mortgage  deed  by  a  firm  in  which  the  mortgagor  is  a  partner :  Ex  parte 
Cotton,  2  M.  D.  &  D.  725 ;  Cullwich  v.  Swindell,  L.  E.  3  Eq.  249 ;  Order, 
p.  447. 

Where,  however,  a  mortgage  enumerates  various  fixtures,  but  does  not  refer  to 
the  fixtures  in  dispute,  the  Court  has  held  that  they  were  intentionally  omitted 
from  the  mortgage  deed,  and  therefore  did  not  pass  by  it :  Trappes  v.  Harter, 
2  C.  &  M.  153. 

And  if  two  kinds  of  property  be  mortgaged  with  the  fixtures  in  one  of  them 
the  principle,  Expressio  unius  est  exclusio  alterius,  holds  good :  Fisher,  vol.  i., 
p.  27  ;  Hare  v.  Horton,  5  B.  &  Ad.  715. 

The  rule  as  to  vesting  fixtures  in  the  mortgagee  of  the  buildings  or  soil  to 
which  they  are  annexed  extends  to  the  mortgages  of  leasehold  as  well  as  of  real 
estate  :  Langstaff  v.  Meagoe,  2  Ad.  &  E.  167 ;  Ex  parte  Barclay,  5  De  G.  M.  & 
G.  403. 

As  to  the  extent  of  the  term  "  fixtures,"  see  Mather  v.  Eraser,  2  K.  &  J.  586 ; 
liuley  v.  Sammersley,  7  Jur.  (N.S.)  765  ;  WalmAey  v.  Milne,  6  Jur.  (N.S.) 
125 ;  Metropolitan  Counties  Society  v.  Broum,  26  Beav.  454. 

It  is  not  necessary  to  register,  under  the  Bills  of  Sale  Acts,  a  conveyance  or 
contract  by  which  a  legal  or  equitable  interest  in  fixtures  or  other  chattels  as 
mere  adjuncts  to  the  land  is  passed :  Mather  \.  Eraser,  2  1£.  &  J.  536. 

But  trade  fixtures,  not  permanent  adjuncts  to  the  land,  are  within  the  Acts 
when  separately  assigned  :   Waterfall  v.  Penistone,  3  Jur.  (N.S.)  15. 

The  mortgagee  of  stock  or  personal  chattels  may  proceed  to  a  sale  without 
bringing  his  bill  for  foreclosure ;  Tucker  v.  Wilson,  1  P.  Wms.  260 ;  Lockwuod  v. 
Ewer,  2  Atk.  303. 

But  he  is  also  entitled  to  bring  his  suit  for  foreclosure.  The  mortgagee  of  a 
reversionary  interest  in  stock  in  the  public  funds  cannot  be  made  to  submit  to 
a  decree  for  sale.  He  is  entitled  to  a  foreclosure  decree  in  the  common  form : 
Slade  V.  Bigg,  3  Hare,  35 ;   Wayne  v.  Uanham,  15  Jur.  506. 

Stock  and  personal  chattels  may  also  be  redeemed  in  equity  where  it  is  neces- 
sai-y  to  take  an  account  of  what  is  due  on  the  security :  Kemp  v.  Westhrooh, 
1  Ves.  278  ;  Bemainbray  v.  Metculf,  2  Vern.  690,  698. 
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Although  stock  may  be  redeemed,  the  privilege  will  be  sparingly  allowed  if  the 
bill  be  brought  on  account  of  an  accidental  increase  in  the  value  of  the  pledge : 
Lockwood  V.  Ewer,  2  Atk.  303. 


EQUITABLE  MORTGAGES. 

Agreement  to  mortgage — Conveyance. 

Declaee  that  the  agreement,  dated,  &c.,  made  between,  (fee,  ought  to 
be  specifically  performed  and  carried  into  execution,  and  order  and 
adjudge  the  same  accordingly.  Let  the  Deft  execute  to  the  Pit  a  proper 
indenture  of  mortgage  of  his  property  mentioned  in  the  said  agreement 
according  to  the  terms  of  the  said  agreement.  Let  all  proper  parties 
join  therein  as  the  judge  shall  direct.  And  Let  such  indenture  of 
mortgage  be  settled  by  the  judge  in  case  the  parties  differ.  Let  the 
Deft  deliver  up  on  oath,  to  the  Pit  the  title  deeds  and  documents  of  title 
relating  to  the  .said  estate  which  are  now  in  his  possession  or  power. 
Let  the  Deft  pay  to  the  Pit  his  costs  of  this  suit  (including  the  costs 
of  such  indenture  of  mortgage),  such  costs  to  be  taxed  by  the  taxing 
master  in  case  the  parties  differ. — Liberty  to  apply.  Ashton  v.  Corrigan, 
L.E.  13  Eq.  76;  Herman  v.  Hodges  (L.  C.  for  M.  R.),  L.  E.  17  Eq.  18. 

Deposit  of  Deeds — Conveyance. 

Declare  that  the  title  deeds  relating  to  the  estate  in  question  having 
been  deposited  by  A.,  the  bankrupt,  in  the  hands  of  the  Pit,  the  Pit  is 
entitled  to  be  considered  in  this  Court  as  if  he  were  a  mortgagee  of  the 
hereditaments  therein  comprised,  and  decree  the  sime  accordingly. 

Let  an  account  be  taken  of  what  is  due  for  principal  money 
advanced  on  the  said  deposit,  and  for  interest  thereon,  and  for  costs  of 
this  suit  (such  costs  to  be  taxed,  &c.).  Declare  that  such  principal, 
interest,  and  costs  are  to  be  considered  as  a  charge  upon  the  said 
hereditaments. 

Let,  upon  the  Deft  T.  paying  to  the  Pit  within  six  calendar  months, 
&c.,  at  such  time  and  place,  &c.,  the  Pit  deliver  up  all  deeds,  &c. 
Declare  that  in  default  of  such  payment  by  the  time  aforesaid,  the 
Pit  will  be  entitled  to  the  said  hereditaments  free  and  clear  of  and 
from  all  right,  title,  interest,  and  equity  of  redemption,  of,  in,  and  to 
the  same,  and  to  have  an  absolute  conveyance  thereof  accordingly. 
And  in  that  case  Let  the  Deft  execute  such  conveyance  thereof  to 
the  Pit  (to  be  settled  by  the  judge  in  case  the  parties  differ).— Liberty 
to  apply.     Franklin  v.  Howes  (V.-C.  S.),  March  8,  1871. 

Deposit  of  Deeds — Copyholds — Surrender. 
Declare   that   the  copies  of  court  rolls   and   muniments  of  title 
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relating  to  the  estate  in  question  in  this  canse  having  been  deposited 
by  J.  W.  B.  in  the  pleadings  named  and  the  Deft  F.  B.  in  the  hands  of 
the  Pit.  the  Pit  is  entitled  to  be  considered  in  this  Court  as  if  he  were 
a  mortgagee  of  one  equal  moiety  or  half  part  of  the  premises,  &c.  An 
account  of  what  i.s  due  to  the  Pit  for  principal  money  advanced  on 
the  two  deposits  for  securing  the  £500  in  the  pleadings  mentioned, 
and  for  interest,  &c.,  and  for  costs  of  suit  so  far  as  the  Pit's  bill  seeks 
to  charge  J.  W.  B.'s  moiety  now  vested  in  the  said  Deft  F.  B.  as 
aforesaid  (such  costs  to  be  taxed,  &c.).  Upon  the  Defts  paying,  &c.,  Pit 
to  deliver  up  the  copies  of  court  rolls  and  muniments  of  title,  &o., 
upon  oath  to  the  Defts  or  to  such  of  them  as  shall  redeem  the  Pit  free 
and  clear,  &c.  Declare  that  in  default,  &o.,  the  Pit  will  be  entitled  to 
the  mortgaged  premises  free  and  clear,  &c.,  and  to  have  an  absolute 
surrender  thereof.  And  in  that  case  Let  the  Deft  surrender  the  said 
m'lrtgaged  premises  to  the  Pit,  or  as  he  shall  direct. — Liberty  to  apply. 
Pryce  v.  Bury  (V.-C.  K.),  2  Drew.  41. 

Deposit  of  Deeds — Account  of  Bents  received — Conveyance. 

Lei'  the  Pit  pay  to  the  Deft  his  costs  of  this  suit,  to  be  taxed  by  the 
taxing  master :  and  the  Pit  is  to  be  at  liberty  to  add  what  he  shall 
so  pay  to  his  security.  Declare  that  the  title  deeds  relating  to  the 
estate  in  question  in  the  pleadings  mentioned  having  been  deposited 
by  T.  J.,  deceased,  in  the  hands  of  the  Pit,  the  Pit  is  entitled  to  be  con- 
sidered as  if  he  was  a  mortgagee  of  thei  premises  therein  comprised,  and 
order  and  decree  the  same  accordingly.  Let  the  following  accounts  be 
taken : — 

1.  An  account  of  what  is  due  to  the  Pit  for  principal  money 
advanced  on  the  said  deposit  and  secured  by  his  said  equitable  mort- 
gage, and  for  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum, 
and  for  costs  of  suit  (such  costs  to  be  taxed  by  the  taxing  master). 
2.  An  account  of  the  rents  and  profits  of  the  said  premises  received  by 
the  Pit,  or  by  any  other  person  or  persons  by  his  order  or  for  his  use. 

Let  the  amount  of  such  rents  and  profits  be  deducted  from  the 
amount  which  shall  appear  due  to  the  Pit  on  taking  the  account 
numbered  1.  Declare  that  the  balance  of  such  principal,  interest,  and 
costs,  and  the  amount  which  the  Pit  shall  pay  for  the  taxed  costs 
of  the  Deft  (the  total  amount  to  be  certified),  be  considered  a  charge 
upon  the  said  hereditaments.  Let,  upon  the  Deft  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  as  aforesaid,  within  six  calen- 
dar months  after  the  date  of  the  chief  clerk's  certificate,  at  such  time 
and  place  as  shall  be  thereby  appointed,  the  Pit  deliver  up  all  deeds 
and  writings  in  his  custody  or  power  relating  thereto  to  the  Deft,  or 
to  whom  he  shall  appoint.     But  in  default  of  the  Deft  paying  to  the 
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Pit  -what  shall  be  certified  to  be  due  within  the  time  aforesaid,  Declare 
that  the  Pit  will  be  entitled  to  the  said  hereditaments  free  and  clear 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption  of,  in, 
and  to  the  same,  and  to  have  an  absolute  conveyance  thereof  ac- 
cordingly. And  in  that  case  Let  the  Deft  execute  a  proper  conveyance 
thereof  to  the  Pit  (to  be  settled  by  the  judge  in  case  the  parties  differ). 
— Liberty  to  apply.    James  v.  James,  L.  E.  16  Eq.  153. 

Legal  and  Equitable  Mortgage — Assignment  of  Lease. 

Declare  that  the  lease,  dated  the  8th  November,  1862,  of  the 
messuage  and  premises,  situate,  &c.,  in  the  pleadings  mentioned,  hav- 
ing been  deposited  by  the  Deft  in  the  hands  of  the  Pits,  the  Pits  are 
entitled  to  be  considered  in  this  Court  as  if  they  were  mortgagees  of 
the  said  leasehold  messuage  and  premises,  and  order  and  decree  the 
same  accordingly. 

Let  an  account  be  taten  of  what  is  due  to  the  Pits  for  principal  and 
interest  and  commission  by  virtue  of  the  memorandum  of  deposit 
of  the  said  lease,  and  by  virtue  of  the  indenture  of  mortgage,  dated  the 
28th  October,  1869,  in  the  pleadings  mentioned,  and  for  the  costs, 
charges,  and  expenses  of  the  attempted  sale  of  the  hereditaments  com- 
prised in  the  said  indenture  properly  incurred,  and  for  their  costs  of 
this  suit,  to  be  taxed,  &c.  Let,  upon  the  Deft  Jones  paying  to  the 
Pits,  Ac,  within  six  calendar  months,  &c.,  at  such  time  and  place,  &o., 
the  Pits  re-assign  the  premises  comprised  in  the  said  indenture  of 
mortgage  of  the  28th  October,  1869,  free  and  clear,  &c.,  and  deliver 
up  upon  oath  the  said  lease  of  the  8th  November,  1862,  and  all  other 
deeds,  &c.  But  in  default,  &c.,  the  Deft  is  from  thenceforth  to  stand 
absolutely  debarred  and  foreclosed,  &c.  Declare  that  in  case  of  such 
default  the  Pits  will  be  entitled  to  the  said  leasehold  house  and 
premises,  free  and  clear  of  and  from  all  right  and  equity  of  redemp- 
tion of,  in,  and  to  the  same,  and  to  have  an  assignment  accordingly. 
And  in  that  case  Let  the  Deft  execute  such  assignment  thereof 
to  the  Pits  (to  be  settled  by  the  judge  in  case  the  parties  differ  J. — 
Liberty  to  apply.     Gochs  v.  Jones  (V.-C.  S.),  March  10,  1871. 

Deposit  of  Deeds — Sale. 

Declare  that  the  Pits  are  entitled,  by  virtue  of  the  deposit  of  the 
title  deeds  and  agreements  relating  to  the  same,  to  an  equitable  lien  or 
mortgage  upon  the  messuages,  &c.,  therein  mentioned,  for  the  sum  of 
£ —  and  interest,  &c. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits  for  principal, 
interest,  and  costs  of  suit  (such  costs  to  be  taxed,  &c.)  Upon  the 
Defts  paying,  &c.,  within  six  calendar  months,  &c.,   Let  the   Pits 
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deliver  up,  &c.  But  in  default  of  such  payment,  Let  the  said  messuages, 
or  a  sufficient  part  thereof,  be  sold  with  the  approbation  of  the  judges. 
Let  the  money  to  arise  hy  such  sale  be  paid  into  Court  to  the  credit 
of  this  cause,  and  be  applied  in  payment  of  what  shall  be  certified  to 
be  due  to  the  Pits  for  principal,  interest,  and  costs  as  aforesaid. 
Adjourn  further  consideration. — Liberty  to  apply. 

Deposit  of  Deeds — Infants — Sale. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal 
and  interest  on  the  deposit  of  title  deeds,  and  in  respect  of  the  agree- 
ments in  the  Pit's  bill  menntioned,  and  for  his  costs  of  this  suit  (such 
costs  to  be  taxed,  &c.). 

Upon  the  Defts,  some  or  one  of  them,  paying,  &c.,  within  six 
calendar  months,  &c.,  at  such  time  and  place,  &c..  Let  the  Pit  deliver 
up,  &c.,to  such  of  the  Defts  as  shall  redeem,  or  as  they  shall  appoint, 
free  from  incumbrances,  &c.  And  it  appearing  by  the  affidavit  of  the 
Deft  Jane  Bryson,  the  administratrix  of  the  estate  and  effects  of 
James  Bryson,  that  it  will  be  for  the  benefit  of  the  infant  Defts  that 
an  immediate  sale  of  the  premises  hereinafter  mentioned  should  be 
made.  Let  the  messuages,  lands,  and  premises  comprised  in  the  said 
securities  be  sold  with  the  approbation  of  the  judge.  Let  the  money 
to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of,  &c.,  and  be 
applied  in  payment  of  what  shall  be  certified  to  be  due  for  principal, 
interest,  and  costs  as  aforesaid.  Adjourn  further  consideration. — 
Liberty  to  apply.     Bailey  v.  Brysm  (V.-C.  K.),  Dec.  26,  1863. 

Deposit  of  Deeds — Further  Advances — Security  good  as  against  Settlement 
—Inquiry  as  to  Deeds  dsposited — Account. 

It  appearing  that  sums  exceeding  £4000  were,  between  the  16th 
April,  1841  (date  of  deposit  and  of  first  advance),  and  the  26th  April, 
1841,  both  inclusive,  advanced  by  the  Pit  to  John  Knowles,  or  to  John 
Knowles  &  Co.  at  the  request  of  John  Knowles,  upon  an  agreement 
tor  a  security  on  the  property  comprised  in  certain  deeds,  &c.,  depo- 
sited with  the  Pit  on  the  16th  April,  1841,  Declare  that  the  Pit 
became  equitable  mortgagee  for  £4000,  and  interest  upon  the  property 
comprised  in  those  deeds.  Let  an  inquiry  be  made  what  the  deeds 
were  which  were  so  deposited  on  the  16th  April,  1841,  and  what  was  the 
property  therein  comprised.  Let  an  account  be  taken  of  what  is  due 
for  principal  and  interest  at  £5  per  cent,  in  respect  of  the  £4000. 
And  it  being  alleged  [admitted]  by  all  parties  that  the  property  com- 
prised in  the  indenture  of  settlement,  dated  the  loth  April,  1837,  is  the 
same  property  as  that  comprised  in  the  deeds  deposited  on  the  16th 
April,  1841,  Declare  such  deposit  effectual  against  the  said  settlement. 
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The  decree  to  be  witlioiit  prejudice  to  any  question  between  the  co- 
Defts.  An  account  of  all  the  dealings  and  transactions  between  the 
Pit  and  the  house  of  John  Knowles  &  Co.  up  to  the  time  of  the  bank- 
ruptcy, and  of  all  the  securities  held  by  the  Pit,  and  the  mode  in  which 
the  same  were  dealt  with,  and  what  he  has  received  in  respect  thereof, 
and  what,  if  anything,  is  now  due  to  the  Pit  from  John  Knowles  & 
Co.,  distinguishing  the  amount  secured  by  the  deposit.  Ede  v.  Knowles, 
2Y.  (feC.Ch.  180. 

Payment  of  Fund  in  Court  on  Account — Costs  added  to  Debt. 

Let  the  £3429  7s.  4d.  cash  in  Court  on  the  credit  of  this  cause  and 
ex  parte  the  "  Equitable  Claim  of  the  Eoj'al  British  Bank,"  be  paid  to 
Richard  Paddison,  the  secretary  and  solicitor  of  the  Petitioners,  the 
Eoyal  British  Bank,  on  account  and  in  part  discharge  of  the  claim 
of  the  Petitioners  under  the  memorandum  of  the  1st  August,  1850,  in 
the  petition  mentioned.  Let  the  Petitioners'  costs  of  this  application 
be  added  to  the  debt  remaining  due  to  them,  as  in  the  petition  men- 
tioned, after  giving  credit  for  the  said  sum  of  £3429  7s.  4:d.  (such  costs 
to  be  taxed,  &c.).  Let  the  costs  of  the  Pit  and  of  the  Deft  Elizabeth 
MuUins  be  costs  in  the  cause.     Ferris  v.  Mullins,  2  Sm.  &  G.  878. 

Absence  of  Stipulation  as  to  Interest — Interest  at  4  per  cent. — Trustee 

Act,  1850. 

Declare  that  the  Petitioner  is  entitled  to  the  £300  and  advances  for 
premiums  with  interest  at  £4  per  cent,  on  such  sums  from  the  date  of 
the  respective  advances. — Directions  for  payment  of  the  said  principal 
sums  and  interest  (the  amount  to  be  verified  by  affidavit,  or  in 
case  of  difference  to  be  ascertained  by  account  in  chambers)  to  the 
Petitioner  out  of  the  fund  in  Court. — Tax  the  costs  of  all  parties ; 
those  of  the  trustees  as  between  solicitor  and  client  (not  including 
charges  and  expenses),  and  pay  the  same  out  of  the  same  fund. 
Balance  to  be  paid  to  legal  personal  representatives  of  John  Kerr.  In 
re  Kerr's  Policy,  L.  E.  8  Eq.  831,  337. 

Shares  in  Mine — Partnership — Foreclosure — Account. 

An  account  of  what  is  due  to  the  Pit  for  principal  and  interest  upon 
the  five  sixty-iourth  shares  in  the  South  Hilton  Coal  Company  assigned 
to  Thos.  Eawsthome  by  the  indenture  dated  the  13th  August,  1837, 
in  the  pleadings  mentioned,  and  for  costs  of  suit  [such  costs  to  be 
taxed,  &c.j.  Let,  upon  the  Deft  Matthew  Eorster  paying,  &c.,  within 
six  calendar  months,  &c.,  the  Pit  assign  to  the  Deft  Matthew  Furster, 
or  to  whom  he  shall  direct,  all  her  right  and  interest  in  the  said  five 
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shares,  free  and  clear,  &c.,  and  deliver  up,  &o.  But  in  default,  &o., 
Let  the  Deft  Matthew  Forster  stand  absolutely  deharred  and  fore- 
closed, &c. 

And  in  case  of  such  foreclosure,  Let  the  Pit's  subsequent  interest  be 
computed  and  his  subsequent  costs  taxed.  Let  the  Defts  Burrell, 
Jones,  Walker,  Horn,  Bereaford,  and  Forster  the  younger  or  any  of 
thera,  be  at  liberty  to  pay  to  the  Pit  what  shall  be  certified  to  be  due  , 
for  principal,  interest,  and  costs,  and  subsequent  interest  and  costs  as 
aforesaid,  within  one  month  after  the  chief  clerk  shall  have  made  his 
subsequent  certificate,  at  such  time  and  place,  &c.  And  upon  such 
payment.  Let  the  Pit  assign  all  his  right  and  interest  in  the  said  five 
shares,  free  and  clear,  &c.,  and  deliver  up,  &c.,  to  such  of  the  said 
Defts  as  shall  redeem  the  Pit,  or  as  he  or  they  making  such  payment 
shall  appoint.  But  in  default  of  such  payment.  Let  the  following 
accounts  and  inquiry  be  taken:  1.  An  account  of  the  net  proceeds 
of  the  several  collieries  belonging  to  the  South  Hilton  Coal  Company 
since  the  filing  of  the  Pit's  bills.  2.  An  account  of  the  debts  and 
liabilities  of  the  said  company  which  the  said  company  is  now  liable 
to  pay.  3.  An  inquiry  what  proportion  of  such  debts  and  liabilities, 
as  between  the  Pit  and  the  other  partners  in  the  said  company,  is 
properly  attributable  to  the  five  shares  so  subject  to  the  Pit's 
incumbrance.  Adjourn  further  consideration. — Liberty  to  apply. 
Bedmayne  v.  Forster,  L.  E.  2  Eq.  467. 

Equitable  Moetgage — Creation  of — Eelikf. 

An  equitable  mortgage  may  be  created  by  a  mere  deposit,  with  intent  to 
create  a  security,  of  deeds,  court  rolls,  or  other  documents  of  title :  £Jx  parte 
Kensington,  2  Ves.  &  B.  83 ;  Eankey  v.  Vernon,  2  Cox,  12  ;  Ex  parte  Warner, 
19  Ves.  202. 

It  is  not  necessary  that  the  deeds  should  shew  a  good  title  in  the  depositor  : 
Bdberta  v.  Croft,  24  Beav.  223  ;  3  De  G.  &  J.  1. 

The  intent  to  create  the  security  may  be  established  by  written  documejits, 
alone,  or  coupled  with  parol  evidence  ;  by  parol  evidence  only  that  the  deposit 
was  made  by  way  of  security ;  or  by  the  mere  inference  of  an  agreement  drawn 
from  the  very  fact  of  the  deposit :  Fisher,  32 ;  Featherstone  v.  Fenwick,  1  Bro. 
C.  C.  270,  n. ;  Fx  parte  Mountford,  14  Ves.  606 ;  Mx  pajie  Wright,  19  Ves. 
258. 

But  possession  by  a  solicitor  of  his  client's  securities  does  not  raise  the  inference 
that  they  are  held  in  pledge  for  a  debt :  Boxon  v.  Williams,  2  Y.  &  J.  150. 

Where  the  pit  fails  at  the  hearing  in  establishing  evidence  of  the  security 
being  deposited,  the  Court  will  refuse  an  inquiry  into  a  fact  which  is  the  founda- 
tion of  the  pit's  title  :  Holden  v.  Beam,  1  Beav.  445. 

Where,  however,  upon  the  application  of  an  equitable  mortgagee  for  the  usual 
order  for  a  sale  of  his  security,  it  appeared  that  the  space  of  time  between  the 
alleged  deposit  and  the  issuing  of  a  tiat  in  bankruptcy  against  the  depositor  was 
very  short,  and  the  evidence   of  the  petitioner  unsatisfactory,  the  Court   has 
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ordered  an  inquiry  into  the  nature  of  the  transaction :  Ex  parte  Clouten,  7  Jur. 
135. 

A  good  equitable  mortgage  may  he  created,  although  the  deposit  of  the 
securities  agreed  upon  may  not  have  been  perfected :  Ferris  v.  Mullins,  7  Jur. 
136  ;  2  Sm.  &  G.  378  ;  Order,  p.  471. 

An  agreement  to  deposit  a  lease  when  granted  will  create  a,  good  equitable 
mortgage  if  there  be  no  question  of  the  bona  fides  of  the  agreement :  Fisher,  vol.  i.,  ' 
p.  34,  citing  Ex  part^  Orrett,  3  M.  &  A.  153  ;  Ex  parte  Smith,  Be  Eildyard, 
2  M.  D.  &  De  G.  587. 

But  a  parol  agreement  to  deposit  a  lease  when  granted,  and  as  security  for  a 
sum  advanced,  does  not  constitute  an  equitable  mortgage :  4  Madd.  249 ;  Ex 
parte  Halifax,  2  M.  D.  &  De  G.  544. 

An  equitable  mortgage  by  deposit  of  deeds  will  be  held  to  cover  future  ad- 
vances upon  parol  evidence  that  they  were  made  upon  that  security  :  Ex  parte 
Langston,  17  Ves.  227 ;  Ede  v.  Knowles,  2  Y.  &  C.  Cb.  172  ;  Ex  parte  Nettleship, 

2  M.  D.  &  De  G.  124. 

A  delivery  of  deeds  to  be  held  until  the  execution  of  a  mortgage,  or  a  final 
settlement  by  the  debtor,  amounts  to  an  equitable  charge :  Lloyd  v.  Attvood, 

3  De  G.  &  J.  614 ;  5  Jur.  (N.S.)  1322  ;  Fenwich  v.  Potts,  8  De  G.  M.  &  G.  506. 
Where  money  has  been  paid  into  Court  by  a  second  mortgagee  in  order  to 

obtain  an  order  for  sale  under  15  &  16  Vict.  c.  86,  d.  48,  it  was  held  to  be  appli- 
cable to  indemnify  the  first  mortgagee  for  his  costs  in  an  abortive  attempt  to 
sell :  Corsellis  v.  Patman,  L.  E.  4  Bq.  156. 

The  deposit  of  title  deeds  being  evidence  of  an  agreement  for  a  mortgage,  and 
an  equitable  title  to  a  mortgage  being  in  equity  as  good  as  a  legal  mortgage  {Ex 
parte  Wright,  19  Ves.  255,  per  Lord  Eldon),  the  remedy  should  correspond  as 
nearly  as  may  be  with  that  of  legal  mortgages :  Parker  v.  Sousefield,  2  M.  &  K. 
421. 

The  Court  has  power  to  decree  either  foreclosure  or  sale :  Parker  v.  Housefield, 
2  M.  &  K.  421 ;  Footner  v.  Sturgu,  5  De  G.  &  Sm.  736. 

But  the  present  relief  given  to  an  equitable  mortgagee  by  deposit  of  deeds 
is  foreclosure  not  sale :  James  v.  James,  L.  E.  16  Eq.  153 ;  Order,  p.  469,  fol- 
lowing Bryce  v.  Bury,  2  Drew.  41 ;  Order,  p.  468. 

Foreclosure,  and  not  sale,  is  the  remedy  of  an  equitable  mortgagee  of  a 
share  in  a  mining  partnership:  Bedmayne  v.  Forster,  L.  E.  2  Eq.  467;  Order, 
p.  472. 

As  between  equitable  incumbrancers,  relief  will  be  given  to  the  incumbrancer 
prior  in  point  of  date,  unless  he  has  lost  his  priority  by  some  act  of  negligence  or 
omission :  Bice  v.  Bice,  2  Drew.  73  ;  Lacon  v.  Allen,  3  Drew.  579 ;  Boberts  v. 
Croft,  2  De  G.  and  J.  1 ;  Booper  v.  Harrison,  2  K.  &  J.  86  ;  Stochhouse  v.  Countess 
of  Jersey,  1  J.  &  H.  721;  Thtyrpe  v.  Holdsworth,  L.  E.  7  Eq.  139. 

But  in  deciding  questions  of  priority  between  equitable  mortgagees,  on  the 
ground  of  negligence  or  omission  on  the  part  of  any  of  them,  the  Court,  if  satisfied 
of  the  good  faith  of  the  person  holding  the  prior  charge,  and  that  there  has  been 
a  positive  statement  honestly  believed  that  he  has  got  the  necessary  deeds,  does 
not  bind  him  to  their  examination,  nor  by  constructive  notice  of  their  actual  con- 
tents :  Hmd  v.  Elm^s,  2  De  G.  F.  &  J.  578  ;  Hewitt  v.  Loosemore,  9  Hare,  449 ; 
Cory  V.  Eyre,  1  De  G.  J.  &  S.  149 ;  Colyer  v.  Finch,  5  H.  L.  C.  905 ;  Dixon  v. 
Muchleston,  L.  E.  8  Ch.  155. 
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JUDGMENT  CREDITORS. 
Judgment  Creditor  in  Possession  hy  Elegit — Inquiries  and  Accounts. 

Let  it  be  referred,"  &c.,  to  inquire  of  what  the  hereditaments  and 
premises  in  the  pleadings  mentioned  consist,  and  whether  there  are 
any  and  what  cbarges  and  incnmbrances  affectingthe  said  hereditaments 
and  premises.  And  if  it  shall  be  fonnd  that  there  are  any  charges  or 
incumbrances  thereon,  an  account  thereof,  and  their  priorities  and 
nature,  and  what  is  due  thereon.  By  consent  of  all  parties  an  inquiry 
whether  there  is  any  and  what  lien  subsisting  in  favour  of  the  Defts 
J.  M.,  Gr.  H.,  and  J.  M.,  in  the  title  deeds  -of  and  relating  to  the  said 
hereditaments  and  premises  not  being  a  charge  or  incumbrance  thereon. 
And  the  Pit  by  his  counsel  submitting  to  account  as  a  mortgagee  in 
possession,  an  account  of  what  the  Pit  has  received,  and  of  what  has 
come  to  his  hands,  or  to  the  hands  of  any  other  person  or  persons  by 
his  order  or  for  his  use  on  account  of  the  said  hereditaments  and 
premises,  since  the  same  were  extended  to  him  by  the  sheriff  of  the 
County  of  Northampton,  under  the  inquisition  returned  by  the  said 
sheriff  in  pursuance  of  the  writs  of  elegit  issued,  &c.,  or  what  without 
his  wilful  neglect  or  default  might  have  been  received.  An  account  of 
what  the  Pit  has  laid  out  and  expended  in  substantial  repairs  upon 
the  said  hereditaments  and  premises. — Amount  to  be  deducted.  Usual 
directions. — Bull  v.  Falkener,  1  De  G.  &  Sm.  688. 

Suit  hy  Mortgagee — Judgment  Creditors  Defts. 
Directions  for  dismissal  of  bill  without  costs  as  against  Defts  who 
had  not  issued  execution  and  who  had  disclaimed — and  without  costs 
against  others. — ^Let  an  account  be  taken  of  what  is  due  to  the  Pits 
under  their  mortgage,  and  for  their  costs,  &c.,  including  what  the  Pits 
shall  have  paid  for  Defts'  costs,  to  be  taxed,  &o.  Let,  upon  the  Defts, 
or  some  or  one  of  them,  paying  to  the  Pits  what  shall  be  certified  to  be 
due  within  six  months,  &c.,  the  Pits  convey,  &c.,  and  deliver  up,  &c., 
to  the  defts,  or  to  such  of  them  as  shall  redeem  the  Pits.  In  default 
of  the  Defts,  or  any  of  them,  paying,  &o.,  Let  the  Defts  stand  fore- 
closed, &c.— liiberty  to  apply.  Earl  of  Cork  v.  Busaell,  L.  E.  13  Eq. 
210. 

Suit  hy  Judgment  Creditor — Beceiver — Account — Sale. 
Let  a  proper  person  be  appointed  to  receive  the  rents  and  profits,  &c., 
but  without  prejudice  to  the  right  of  any  prior  incumbrancer,  and  if  any 
prior  incumbrancer  is  in  possession  then  without  prejudice  to  such 
possession.  And  the  tenants  of  the  said  real  estate  are  (subject  as  afore- 
said) to  attorn  and  pay  their  rents,  &c. — Eeceiver  to  pass  his  accounts 
and  pay  his  balances  into  Court. — Let  an  account  be  taken  of  what 
is  due  to  the  Pit  under  and  by  virtue  of  his  judgments  at  law  in  the 
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pleadings  mentioned,  and  for  his  costs  of  suit,  to  be  taxed,  &c.  Upon 
the  Defts,  or  either  of  them,  paying  to  the  Pit  what  shall  be  certified  to 
be  due  within  six  calendar  months,  &c.,  then,  in  the  event  of  such 
payment  being  made  by  Deft  J.  J.,  the  Pit  to  assign  his  said  judgment 
to  the  Deft  J.  J.;  but  in  the  event  of  such  payment  being  made  by  the 
Deft  U.  J.  K.  [an  equitable  life  tenant]  the  Pit  to  enter  up  satisfaction 
on  his  said  judgments.  In  default  of  the  Defts  or  either  of  them  pay- 
ing to  the  Pit  what  shall  be  certified  to  be  due  by  the  time  aforesaid 
the  interest  of  the  Deft  C.  J.  K.  of  and  in  the  said  real  estate  to  be 
sold  with  the  approbation  of  the  judge.  Money  to  be  paid  into  Court. 
— Further  consideration  reserved. — Liberty  to  apply.  Wells  v.  Kilpin 
(M.  E.),  L.  E.  18  Eq.  298. 

Judgment  Creditors. 

Prior  to  the  1  &  2  Vict.  c.  110,  a  judgment  cieditor  could  have  no  foreclosure. 
But  subsequently  to  the  Act  decrees  have  been  made  for  foreclosure  at  the  suit 
of  judgment  creditors :  Ford  v.  Wastell,  6  Hare,  229 ;  Jones  v.  Bailey,  17  Beav. 
582. 

Judgment  creditors  acquire  a  specific  charge  upon  all  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents,  and  hereditaments,  including  copyhold  or  cus- 
tomary lands  of  or  to  which  the  person  against  whom  judgment  is  entered  up 
shall  at  the  time  of  entering  up  thereof,  or  at  any  time  after,  be  seised,  possessed, 
or  entitled,  for  any  estate  or  interest  at  law  or  in  equity :  1  &  2  Vict.  c.  110,  s.  13. 

But  no  judgment  creditor  Is  entitled  under  that  Act  to  proceed  in  equity  to 
obtain  the  benefit  of  his  charge  until  after  the  expiration  of  one  year  from  the 
entering  up  of  his  judgment :  Ibid. 

This  period  of  one  year  is  only  applicable  to  the  entering  up,  and  not  to  the 
registration  of  the  judgment :   Derbyshire  Ry.  Go.  v,  Bambrigge,  15  Beav.  146. 

The  operation  of  judgments  against  purchasers  or  mortgagees  is  also  restricted 
by  the  18  &  19  Vict.  c.  15,  s.  11,  and  23  &  24  Vict.  o.  38,  s.  1. 

It  has  been  held  that  the  statute  1  &  2  Vict.  c.  110,  confers  upon  the  judgment 
creditor  an  equitable  estate,  and,  by  giving  him  the  same  remedy  as  if  the  debtor 
had  signed  a  memorandum,  makes  him  an  equitable  mortgagee :  Eolleston  v. 
Morton,  1  Dr.  &  War.  171,  195  ;  ^  parte  Boyle,  3  De  G.  M.  &  G.  530 ;  17  Jur. 
981 ;  Fisher,  vol.  i.,  p.  522. 

Where  the  property  bound  by  the  judgment  consisted  of  a  railway,  the  Court 
would  not  make  an  order  either  for  the  sale  of  the  property  or  for  foreclosure,  but 
in  such  undertakings  limits  the  remedy  to  the  appointment  of  a  receiver  of  the 
tolls  and  profits :  Furness  v.  Caterham  By.  Co.,  25  Beav.  614. 

Every  creditor  to  whom  any  land  of  his  debtor  shall  have  been  actually 
delivered  in  execution  by  virtue  of  any  judgment,  statute,  or  recognizance,  and 
whose  writ  or  other  process  of  execution  shall  be  duly  registered,  shall  be  entitled 
forthwith,  or  at  any  time  afterwards,  while  the  registry  of  such  writ  or  process 
shall  continue  in  force,  to  obtain  from  the  Court  of  Chancery,  upon  petition  in  a 
summary  way,  an  order  for  the  sale  of  his  debtor's  interest :  27  &  28  Vict.  c.  112, 

8.4. 

No  judgment  (which  includes  orders  of  Courts  of  equity  and  bankruptcy), 
statute,  or  recognizance,  to  be  entered  up  after  29th  July,  1864,  is  to  affect  any 
land  (including  corporeal  and  incorporeal  hereditaments)  until  the  land  shall  have 
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been  actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit,  or  otter  lawful 
process :  27  &  28  Vict.  c.  112,  s.  1. 

Judgment  creditors  of  a  mortgagor,  wbose  judgment  did  not  affect  the  mort- 
gaged land  at  the  date  of  the  decree  in  a  foreclosure  suit,  have  been  held  entitled 
to  redeem  if  they  acquired  a  charge  on  the  land  by  issuing  writs  of  elegit,  and 
obtaining  a  return  from  the  sheriff  within  six  months  from  the  date  of  the  decree : 
Mildred  v.  Austin,  L.  R.  8  Eq.  299 ;  but  see  Lord  Oorh  v.  Russell,  L.  R.  13 
Eq.  210. 

If  a  judgment  creditor,  who  has  sued  out  an  elegit,  is  unable  to  obtain  delivery 
by  the  sheriff  of  his  debtor's  lands,  the  order  of  the  Court  of  Chancery  will  be  a 
delivery  in  execution  within  the  27  &  28  Vict.  c.  112  :  Hatton  v.  Hnywood,  L.  R. 
9  Ch.  229. 

And  in  a  suit  against,  mortgagees  and  a  mortgagor  who  was  also  a  judgment 
debtor,  by  a  judgment  creditor  who  had  issued  a  writ  of  elegit,  but  the  execution 
of  which  could  not  be  proceeded  with  in  consequence  of  the  mortgages,  the  ordi- 
nary redemption  and  foreclosure  decree  was  made,  notwithstanding  the  27  &  28 
Vict.  c.  112  :  Bechett  v.  Buckley,  L.  R.  17  Eq.  435  ;  Order,  p.  506. 

And  a  judgment  creditor  who,  for  similar  reasons,  is  unable  to  obtain  delivery 
by  the  sheriff  of  the  debtor's  lands,  is  not  bound  to  redeem  the  prior  incumbrances, 
but  may  obtain  a  decree  for  the  appointment  of  a  receiver  and  a  sale  in  a  suit  to 
which  the  debtor  and  subsequent  incumbrancers  only  are  parties :  Wells  v.  Kilpin, 
L.  R.  18  Eq.  298 ;  Order,  p.  475. 


TACKING. 

Mortgage  to  A.;  secondly,  to  B. ;  thirdly,  to  G.  {the  Pit),  who  obtains 

Transfer  of  Mortgage  to  A.  and  excludes  B. 

Declare  that  the  Pit's  mortgage  security,  dated  5t]i  March,  1851, 
has  priority  over  the  mortgage  security  of  the  Deft,  I.  M.,  dated  the 
31st  March,  1848.  Let  the  following  accounts  and  inquiries  he  taken 
and  m.ade  : — 

An  account  of  what  is  due  to  the  Pit  J.  S.  for  principal  and  interest 
under  his  securities  of  the  3rd  February,  1845,  and  5th  March,  1851, 
and  for  costs,  &c.,  to  be  taxed,  including  costs  of  attempted  sales.  An 
inquiry  as  to  occupation  rent  to  be  charged  to  the  Pit.  An  account 
of  what  is  due  to  Deft  H.  for  principal  and  interest  on  his  equitable 
security,  and  for  costs,  &o.  An  account  of  money  due  to  Deft  I.  M. 
for  principal  and  interest  on  his  security  of  the  81st  of  March,  1848,  and 
for  costs,  &c.  Let  the  mortgaged  premises  be  sold  with  the  approba- 
tion of  the  judge ;  the  sale  moneys  to  be  paid  into  Court  to  the  credit 
of  cause  "  Proceeds  of  Sale,"  &c. — Adjourn  further  consideration,  &c. 
Spencer  v.  Pearsm,  24  Beav.  266. 

Tacking— Left  Mortgagee  under  False  Title,  and  Purchaser  for  Valuable 
Consideration  without  Notice  of  Fraud. 
Let  an  account  be  taken  of  what  is  due  to  the  Deft  in  respect  of 
all  sums  of  money  advanced  by  him  upon  the  .security  of  the  premises 
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comprised  in  the  indentures  of  the  21st  and  22nd  December,  1800,  and 
np  to  and  inclusive  of  10th  January,  1825. — Tax  Deft  so  much  of 
costs  of  suit  as  relates  to  redemption  of  the  premises  comprised  in 
the  said  indenture. — Account  of  rents  and  profits  received  by  John 
Powles  in  his  lifetime. — If  annual  rents  and  profits  exceed  interest 
rests  to  be  made. — Tax  Pits  their  costs  of  suit  so  far  as  the  same  have 
been  occasioned  by  the  Defts  .having  denied  the  forgery  of  the  will  of 
John  Jones,  and  also  Pits'  costs  of  action  of  ejectment,  so  far  as  the 
same  relate  to  the  same  matter,  to  be  deducted  from  amount  due  to 
Deft  for  principal  and  interest  and  costs.  Upon  Pit  paying  to  Deft  the 
balance  within  six  calendar  months,  &c.,  Deft  to  convey  and  assign 
premises  comprised  in  the  said  indentures,  free  and  clear,  &c.,  and 
deliver  up,  &c. — In  default  of  payment  Pit's  bill  to  be  dismissed  with 
costs,  so  far  as  the  same  is  a  suit  for  redemption. — Pits  to  be  at  liberty 
to  issue  execution  as  to  land  recovered  in  ejectment  not  included  in 
the  indentures  of  21st  and  22nd  December,  1800. — -Liberty  to  apply, 
Jones  V.  Powles,  3  My.  &  K.  681. 

Tacking. 

A  prior  legal  mortgagee,  by  annexing  to  his  origiDal  security  another 
which  he  holds  for  a  subsequent  debt,  or  an  incumbrancer  subsequent  to  the 
second,  by  getting  in  a  prior  legal  security,  has  under  certain  circumstances 
the  power  to  postpone  the  rights  of  mesne  incumbrancers :  Fisher,  vol.  ii. 
p.  649. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  7,  "  no 
priority  or  protection  shall  be  given  or  allowed  to  any  estate,  right,  or  interest 
in  land,  by  reason  of  such  estate,  right,  or  interest  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  land ;  and  full  effect  shall  be 
given  in  every  Court  to  this  provision,  although  the  person  claiming  such  priority 
or  protection  as  aforesaid  shall  claim  as  a  purchaser  for  valuable  consideration 
and  without  notice :  Provided  always,  that  this  section  shall  not  take  away  from 
any  estate,  right,  title,  or  interest,  any  priority  or  protection  which,  but  for  this 
section,  would  have  been  given  or  allowed  thereto  as  against  any  estate  or  interest 
existing  before  the  commencement  of  this  Act."  But  this  section  is  now  repealed 
by  38  &  39  Vict.  c.  87,  s.  129  :  see  p.  831. 

It  has  been  essential  to  the  right  to  tack,  either  that  the  debt  should  have  been 
originally  contracted  on  the  credit  of  the  estate,  or  that  a  specific  security  should 
have  been  taken  for  it  before  the  title  of  the  subsequent  incumbrancer  accrued  : 
Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  491 ;  Ex  parte  Knott,  11  Ves. 
609. 

Thus,  a  judgment  creditor  prior  to  1  (^  2  Vict.  c.  110,  buying  in  the  first  mort- 
gage upon  an  estate,  there  being  a  mesne  mortgage,  was  held  not  entitled  to  tack, 
his  judgment  debt  not  having  been  advanced  upon  the  credit  of  the  estate :  Brace 
V.  DucTtess  of  Marlborough,  swpra. 

But  debts  which  form  a  lien  upon  the  estate,  as  debts  by  mortgage  and  further 
charge ;  and  judgment  debts  when  advanced  upon  the  credit  of  the  estate,  have 
been  tacked  against  the  mortgagor,  his  sureties,  and  all  others  claiming  under  him, 

2i 
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including  mesne  incumbrances :  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms. 
494;  Sarnett  v.  Weston,  12  Ves.  130;  Ex  parte  Cox,  2  M.  D.  &  De.  G.  486. 

And  an  equitable  mortgagee  has  protected  his  security  by  getting  in  a  prior  legal 
incumbrancer  :  Ooddard  v.  Complin,  1  Oh.  Ca.  119. 

The  right  to  tack  also  depended  upon  the  possession  of,  or  dominion  over,  a  prior 
legal  interest. 

But  actual  possession  was  not  always  necessary.  Thus,  the  custody  of  deeds 
creating  a  term,  accompanied  by  a  declaration  of  the  trust  of  it  in  favour  of  a 
second  incumbrancer,  without  notice  of  the  prior  mortgage,  has  been  held  to  give 
priority  over  the  first  incumbrancer :  Stanhope  v.  Earl  Verney,  2  Eden,  81. 

The  prior  mortgagee,  when  he  acquired  the  subsequent  security,  and  the  puisne 
incumbrancer,  when  he  originally  lent  his  money,  must  be  without  notice  of  the 
incumbrance  which  by  virtue  of  the  legal  estate  he  claimed  to  postpone  :  Fisher, 
661  ;  Morret  v.  Pashe,  2  Atlt.  52  ;  Willoughby  v.  WillmgUy,  1  T.  E.  763;  Shep- 
herd  v.  Titley,  2  Atk.  348  ;  Eiles  v.  Moore,  15  Beav.  181. 

If  a  third  mortgagee  advance  money  upon  a  transfer  of  the  first  without  notice 
of  the  second,  he  will  have  priority  over  the  second,  though  the  latter,  upon 
taking  his  security  gave  notice  to  the  first :  Peacoche  v.  Burt,  4  L.  J.  (N.S.) 
(Oh.)  83  ;  Coote,  Mort.  655. 

And  where  the  third  mortgagee,  who  had  originally  made  his  advance  without 
notice  of  the  second  mortgagee,  afterwards  acquired  that  knowledge  and  procured 
a  transfer  of  the  first  mortgage,  he  was  held  entitled  to  tack :  Spencer  v.  Pearson, 
24  Beav.  266  ;  Order  p.  476. 

Where  a  mortgagee  had  the  legal  estate  and  made  a  further  advance,  and  had 
no  notice  of  any  claim  adverse  to  his  title,  being  a  purchaser  for  valuable  con- 
sideration, he  was  entitled  to  tack  the  further  advance  to  his  original  mortgage, 
notwithstanding  fraud  on  the  part  of  the  mortgagor :  Jones  v.  Poviles,  3  My.  &  K. 
581 ;  Order,  p.  477 ;  Toung  v.  Toung,  L.  E.  3  Eq.  801. 

A  mortgagee  whose  mortgage  was  satisfied  has  been  protected  against  a  prior 
incumbrancer,  provided  the  party  conveying  the  legal  estate  has  no  notice  of  the 
prior  incumbrance :  Carter  v.  Carter,  3  K.  &  J.  617. 

A  prior  mortgagee  could  not  tack  a  subsequent  debt  taken  in  pendente  lite :  Mor- 
ret V.  Paske,  2  Atk.  53. 

But  a  puisne  incumbrancer  might  have  tacked  a  prior  security  so  taken  in  if 
taken  in  before  a  decree  has  been  made  to  account :  March  v.  Lee,  1  Oh.  Ca.  162  ; 
Bi-ace  V.  Duchess  of  Marlborough,  2  P.  Wms.  490. 

Debts  which  are  not  a  lien  upon  the  mortgaged  property  might  not  have  been 
tacked  either  against  the  mortgagor  himself  or  any  persons  claiming  under  him, 
except  those  who  have  become  liable,  in  respect  of  their  possession  of  the  mort- 
gaged property,  to  the  payment  of  such  debts.    Fisher,  vol.  ii.  p.  666. 


COXSOLIDATION  OF  MOETGAGES. 
Pit  Mortgagee  hy  Original  Deeds  and  Deeds  of  Transfer  on  distinct  Pro- 
perties— Equity  of  Bedemption  in  part  sold  to  Purchasers  previously  to 
the  whole  becoming  vested  in  Pit — Bedemption  hy  Defts  as  to  all. 

Declare  that  tlie  Defts  Silson,  Standish,  Addis,  Lawson,  and  Thomas 
are  not,  nor  is  any  one  of  them,  entitled  to  redeem  any  of  the  mort- 
gaged premises  comprised  in  the  indentures  dated  respectively,  &c., 
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until  payment  be  made  to  the  Pit  of  what  on  taking  the  account 
hereinafter  directed  shall  be  found  due  to  him  for  principal  and  interest 
on  all  the  said  mortgages. 

Let  an  account  be  taken  of  what  is  due,  &c.,  to  the  Pit,  and  for 
costs,  &c.  Upon  Deft  Silson  paying  within  six  calendar  months,  &c., 
Pit  to  assign.  In  default  of  payment  Silson  to  be  foreclosed.  In  case 
of  such  foreclosure  subsequent  interest  to  be  calculated,  and  subse- 
quent costs  taxed.  Upon  Deft  Addis  paying  within  three  calendar 
months  Pit  to  assign.  In  default  Deft  Addis  to  be  foreclosed.  In  case 
of  such  foreclosure  subsequent  interest  to  be  calculated  and  subsequent 
costs  taxed.  Upon  payment  by  Deft  Standish  within  thi-ee  months, 
&c.,  Pit  to  assign.     In  default  of  payment  Standish  to  be  foreclosed. 

In  case  of  such  foreclosure.  Let  subsequent  interest  be  calculated  and 
subsequent  costs  taxed.  Upon  Defts  Thomas  and  Lawson,  or  either  of 
them,  paying  within  three  calendar  months,  &c.,  Pit  to  assign  to  such 
one  of  them  as  shall  redeem  the  Pit,  the  assignment  to  be  without 
prejudice  to  the  lights  and  equities  of  the  said  Defts  as  between  them- 
selves in  respect  of  the  mortgaged  premises.  In  default  of  payment 
Thomas  and  Lawson  to  be  foreclosed. 

In  case  Deft  Silson  shall  redeem  the  Pit,  subsequent  interest  to  be 
computed  on  what  Silson  shall  have  paid  to  Pit,  and  an  account  of  what 
is  due  to  Deft  Silson  for  costs  (to  be  taxed,  &c.).  Upon  Deft  Addis 
paying,  Silson  to  assign.  In  default  of  payment  Addis  to  be  foreclosed. 
In  case  of  such  foreclosure  subsequent  inteiest  to  be  calculated  on 
what  Deft  Silson  shall  have  paid  to  Pit,  and  subsequent  costs  taxed. 
Upon  Deft  Standish  paying,  Deft  Silson  to  assign.  In  default  of  pay- 
ment Standish  to  be  foreclosed.  In  case  of  such  foreclosure  subse- 
quent interest  to  be  calculated  on  what  Deft  Silson  shall  have  paid 
Pit,  and  subsequent  costs  taxed.  Upon  Defts  Thomas  and  Lawson,  or 
either  of  them,  paying.  Deft  Silson  to  assign,  &c.,  and  deliver  up,  &o. 
In  default  of  payment  Defts  Thomas  and  Lawson  to  be  foreclosed. 

In  case  Deft  Addis  shall  redeem  the  Pit,  subsequent  interest  to  be 
calculated  and  subsequent  costs  taxed.  Upon  Deft  Standish  paying 
the  Deft  Addis  what  he  shall  have  paid  the  Pit  and  what  shall  be  due 
to  Deft  Addis  for  subsequent  interest  and  costs.  Deft  Addis  to  assign 
to  Deft  Standish,  and  deliver  up,  &c.  In  default  of  payment  Deft 
Standish  to  be  foreclosed.  In  case  of  such  foreclosure  STibsequent 
interest  to  be  computed  on  what  Deft  Addis  shall  have  paid  to  the  Pit, 
and  Deft  Addis'  subsequent  costs  taxed.  Upon  Defts  Thomas  and 
Lawson,  or  either  of  them,  paying,  &c..  Deft  Addis  to  assign,  &c.,  and 
deliver  up,  &c.  In  default  of  payment  Defts  Thomas  and  Lawson  to 
be  foreclosed. 

In  case  Deft  Standish  shall  redeem  the  Pit,  Deft  Standish's  sub- 
sequent interest  to  be  calculated  and  subsequent  costs  taxed.     Upon 
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Defts  Thomas  and  Lawson,  or  either  of  them,  paying,  Standish  to 
assign,  &c.,  and  deliver  up,  &c.  In  default  of  payment  Thomas  and 
Lawson  to  be  foreclosed. 

But  in  case  Deft  Addis  shall  redeem  Deft  Silson,  subsequent  interest 
of  Addis  to  be  calculated  and  subsequent  costs  taxed.  Upon  Deft 
Standish  paying  to  Deft  Addis  what  he  shall  have  paid  Deft  Silson, 
and  what  shall  be  due  to  Deft  Addis  for  subsequent  interest  and  costs. 
Deft  Addis  to  assign  to  Deft  Standish.  In  default  of  payment  Standish 
to  be  foreclosed.  In  case  of  such  foreclosure  subsequent  interest  to 
be  computed  on  what  Deft  Addis  shall  have  paid  Deft  Silson,  and 
subsequent  costs  taxed.  Upon  Defts  Thomas  and  Lawson,  or  either 
of  them,  paying,  Deft  Addis  to  assign.  In  default  of  payment  Thomas 
and  Lawson  to  be  foreclosed. 

But  in  case  Deft  Standish  shall  redeem  Deft  Silson,  subsequent 
interest  to  be  calculated  and  subsequent  costs  taxed.  Upon  either  of 
Defts  Thomas  and  Lawson  paying,  Silson  to  assign,  &c.,  and  deli-ver 
up,  &o.     In  default  of  payment  Thomas  and  Lawson  to  be  foreclosed. 

But  in  case  Deft  Standish  redeem  Deft  Addis,  Deft  Standish's  subse- 
quent interest  to  be  computed  and  subsequent  costs  taxed.  Upon  either 
of  Defts  Thomas  and  Lawson  paying,  Deft  Standish  to  assign,  &c.,  and 
deliver  up,  &c.  In  default  Defts  Thomas  and  Lawson  to  be  foreclosed. 

And  in  case  the  parties  differ  about  the  form  of  any  assignment  to 
be  made  in  pursuance  of  the  directions  aforesaid.  Let  the  same  be 
settled  by  the  judge.  And  in  the  event  of  the  Defts  Thomas  and 
Lawson  redeeming  the  Pits,  or  any  one  of  the  Defts  Silson,  Addis, 
and  Standish,  the  said  Defts  Thomas  and  Lawson  to  be  at  liberty  to 
apply  to  this  Court  or  at  chambers,  as  they  may  be  advised,  without 
notice  to  the  Pit  or  the  Defts  Silson,  Addis,  and  Standish.  Beevor  v. 
Luch,  L.  E.  4  Eq.  537. 

Pit  Transfere.e  of  two  separate  Mortgages  on  distinct  Estates — Second 
Mortgagee  and  Mortgagor  to  redeem  the  Whole. 

Account  of  what  is  due  to  the  Pits  for  principal  and  interest,  &c., 
and  for  costs,  &o. 

Account  of  sums  laid  out  in  repairs — account  of  rents,  &c.  And 
upon  the  Deft  Lee  paying  to  Pits  the  balance,  &c.,  within  six  months, 
&c..  Pits  to  convey.  In  default  Deft  Lee  to  be  foreclosed.  In  case  of 
such  foreclosure  Pits'  subsequent  interest  to  be  calculated  and  subse- 
quent costs  taxed.  Upon  payment  by  Defts  Padgett  and  wife  Pits  to 
convey.     In  default  Padgett  and  wife  to  bo  foieclosed. 

But  in  case  Deft  Lee  shall  redeem,  an  account  of  the  p]inoipal,  inte- 
rest, and  subsequent  interest  and  costs  duo  to  the  said  Deft.  Upon 
Defts  Padgett  and  wife  paying  the   amount' paid  by  Deft  Lee,  and 
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amount  certified  to  be  due  to  him,  Deft  Lee  to  re-convey.  In  default 
Defts  Padgett  and  wife  to  be  foreclosed. — Liberty  to  apply  in  cbam- 
bers  as  to  a  sale.     Vint  v.  Padgett,  1  Giff.  446  ;  2  De  G.  &  J.  611. 


CONSOLIDATIO!!!  OF  MORTGAGES. 

If  the  owners  of  different  estates  mortgage  them  to  one  person  separately,  for 
distinct  debts,  or  successively  to  secure  the  same  debt,  or  the  same  debt  with 
further  advances,  the  mortgagee  may  insist  that  one  security  shall  not  be  redeemed 
alone :  Shuitleworth  v.  Laycock,  1  Vem.  245  ;  Pope  v.  Onslow,  2  Vern.  286,  cited 
in  Fisher,  vol.  ii.  p.  678. 

The  right  enables  a  mortgagee  to  unite  and  hold  united  securities  on  different 
estates  until  payment  of  the  debts  charged  on  both  of  them — to  make  one  estate 
liable  for  a  debt  specifically  charged  on  another :  Ibid. 

The  mortgagee  has  a  right  to  the  benefit  of  this  rule  though  the  securities  be 
made  to  trustees :  Tassell  v.  Smith,  2  De  G.  &  J.  713  ;  4  Jur.  (N.S.)  1090.  And 
the  securities  may  be  united  if  the  mortgages  be  made  to  different  mortgagees, 
one  of  whom  takes  an  assignment  from  the  other  of  his  security  :  Twefddale  v. 
Tweeddale,  33  Beav.  341;  Vint  v.  Padgett,  1  Giff.  446 ;  2  De  G.  &  J.  611.  But 
see  Baher  v.  Gray,  L.  E,  1  Oh.  D.  491. 

Where  two  mortgages  of  different  estates  are  assigned  to  one  mortgagee  as  a 
security  for  one  gross  sum  the  purchaser  of  the  equity  of  redemption  of  both 
estates  cannot  redeem  one  without  redeeming  the  other :    Vint  v.  Padgett,  swpra. 

The  right  of  the  mortgagee  is  not  affected  by  reason  of  his  selling  one  of  the 
estates  under  his  power  :  SelbyY.  Pom/ret,  1  J.  &  H.  336  ;  7  Jur.  (N.S.)  836. 

Nor  is  the  right  of  the  mortgagee  limited  to  cases  in  which  both  the  mortgages 
are  legal  securities.  A  mere  equitable  interest  will  enable  the  mortgagee  to  hold 
them  both :  Watts  v.  Symes,  16  Sim.  640 ;  1  De  G.  M.  &  G.  240 ;  A^eve  v. 
Permell,  2  H.  &  M.  170. 

The  incumbrancer  is  entitled  to  unite  securities  of  different  natures  as  an 
assignment  of  equitable  personalty  with  a  mortgage  upon  freeholds  and  lease- 
holds:  Watts  Y.  Symes,  16  Sim.  640;  1  De  G.  M.  &  G.  240. 

The  right  of  the  mortgagee  to  be  redeemed  as  to  the  whole  of  his  securities 
applies  whether  the  suit  is  for  foreclosure  or  redemption :  Watts  v.  Symes,  1  De 
G.  M.  &  G.  240 ;  Selby  v.  Pom/ret,  7  Jnr.  (N.S.)  836,  860. 

Nor  will  the  purchaser  of  an  equity  of  redemption  from  the  mortgagor  he  per- 
mitted to  redeem  his  estate  without  also  redeeming  all  other  mortgages  by  the  same 
mortgagor,  whether  the  union  of  the  securities  in  the  mortgagee  has  occurred 
before  or  since  the  purchase,  and  whether  the  purchaser  may  or  may  not  have  had 
notice  of  the  existence  of  the  other  mortgages:  Beevor  v.  Luch,  L.  R.  4  Eq.  537; 
Order,  p.  480. 

Where  such  moitgages  have  been  consolidated  by  a  mortgagee,  and  the  mort- 
gagor has  conveyed  the  equity  of  redemption  in  some  of  the  properties  to  purchasers 
by  deeds  of  various  dates,  in  a  foreclosure  suit  by  the  mortgagee,  a  first  right  of 
redeeming  all  the  mortgages  will  be  jjiven  to  the  first  purchaser  of  part  iu  point 
of  date,  with  successive  rights  of  redemption,  in  default,  to  subsequent  purchasers, 
as  in  case  of  first,  second,  and  third  mortgagees  :  S.  C. 

Secus,  where  the  owner  of  the  equity  of  redemption,  though  of  different  priori- 
ties as  to  the  period  of  their  enjoyment,  come  in  under  the  same  instrument;  as, 
for  example,  tenant  for  life  and  remainderman  under  a  settlement :  S.  0. 
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MAESHALLING  SECURITIES. 

If  the  owner  of  two  estates  mortgage  them  hoth  to  one  person,  and  then  one  of 
them  to  another  without  notice,  the  second  mortgagee  may  insist  that  the  debt 
of  the  first  shall  be  satisfied  out  of  the  estate  not  mortgaged  to  the  second,  so  far 
as  that  will  extend :  Fisher,  vol.  ii.,  p.  760 ;  Lanoy  v.  Duke  of  Atholl,  2  Atk. 
Ui ;  Aldrich  v.  Cooper,  8  Ves.  381 ;  Tidd  v.  Lister,  10  Hare,  140,  157 ;  3  De 
G.  M.  &  G.  861  ;  Gibson  v.  Seagrim,  20  Beav.  614. 

But  if  two  estates  are  mortgaged  to  A.,  and  one  is  afterwards  mortgaged  to  B., 
and  the  remaining  estate  is  afterwards  mortgaged  to  C,  B.  has  no  equity  to  throw 
the  whole  of  A.'s  mortgage  on  C.'s  estate,  and  so  destroy  C.'s  security :  Aldrich  v. 
Co(^er,  8  Ves.  382 ;  Order,  p.  283 ;  Bugden  v.  Bignold,  2  Y.  &  C.  Oh.  377. 

In  ordinary  cases,  therefore,  where  there  are  several  incumbrancers,  the  Court 
will  th]'ow  the  debt  of  the  mortgagee  secured  by  two  estates  upon  both  those 
estates  rateably  according  to  their  value,  leaving  the  residue  of  each  to  satisfy  the 
subsequent  incimibrancer  to  whom  it  was  specifically  mortgaged :  Barnes  v.  Racster, 
1  y.  &  C.  401 ;  Order,  p.  284 ;  Bugden  v.  Bignold,  2  Y.  &  C.  377 ;  Titley  v. 
Davis,  S.  C.  399. 

If,  however,  the  third  incumbrancer  be  only  a  judgment-creditor,  or  take  his 
secwitj  pe7idente  lite,  a.ni  the  second  claimant  has  a  declaration  or  covenant  that 
the  estate  is  free  from  incumbrances,  he  will  be  entitled  to  the  advantage  of 
marshalling :  Fisher,  vol.  ii.  p.  761  ;  Averall  v.  Wade,  LI.  &  Goo.  temp.  Sugd. 
252 ;  Goring  v.  Farrell,  Beat.  472. 


FORECLOSURES  IN   PARTICULAR  CASES. 

MOETGAGES   BY   PRINCIPAL   AND   SURETT. 

Account. 
Let  it  be  referred,  &c.,  to  take  an  account  of  wliat  remains  due  to 
the  Pit  J.,  principal  and  interest  in  respect  of  his  mortgage, 
dated,  &c.,  and  to  tax  the  Pit's  costs,  &c.  An  account  of  the  rents 
and  profits  of  the  mortgaged  premises  received  by  the  Pit  and  H.  D. 
deceased,  or  either  of  them,  or  by  any  other  person  or  persons, 
&c.  Amount  to  be  deducted  from  principal,  interest,  and  costs.  Upon 
Deft  T.  N.  [the  principal]  or  the  Defts  J.  L.  and  0.  B.  [the  sureties] 
paying  to  the  Pit,  &c.,  within  six  calendar  months,  &c..  Pit  to  convey 
in  manner  following,  viz.,  in  case  the  Deft  T.  M.  shall  redeem  the  Pit 
as  aforesaid,  the  Pit  to  convey  the  mortgaged  premises  comprised  in 
the  indenture  first  stated  in  the  Pit's  bill,  dated,  &c.,  and  deliver  up 
all  deeds,  &c.,  to  the  Deft  T.  M.,  or  as  he  shall  appoint.  Let  the  Deft 
also  convey  the  mortgaged  premises  comprised  in  the  indenture  secondly 
stated  in  the  Pit's  bill,  dated,  &c.,  and  deliver  up  all  deeds,  &o.,  to 
the  Defts  J.  L.  and  0.  B,,  or  as  they  shall  appoint.  But  in  case  the 
said  Defts  J.  L.  and  0.  B.,  shall  redeem  the  Pit  as  aforesaid,  Let  the 
Pit  convey  the  mortgaged  premises  comprised  in  the  said  indenture, 
dated,  &c.,  to  the  Defts  J.  L.  and  0.  B.,  or  as  they  shall  appoint.     But 
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in  default  of  the  Deft  T.  M.  or  the  Defts  J.  L.  and  O.  B.  paying  to 
the  Pit  what  shall  be  due,  &c.,  by  the  time  aforesaid,  Defts  to  stand 
absolutely  debarred  and  foreclosed,  &c.  Becket  v.  Micklethwaite 
(V.-C),  Jan.  26  1821 ;  6  Madd.  199. 

Account — With  Provision  for  Bedemption  as  between  Principal  and  Surety, 
[Usual  account  of  what  is  due  to  Pit — On  payment  by  mortgagor 
and  devisee  of  surety  or  either  of  them,  of  all  or  particular  portions  of 
the  sums  secured,  directions  for  conveyance  of  the  two  mortgaged 
estates  according  to  payment — In  default  foreclosure.] 

If  the  Deft  L.  E.  Eobinson  [the  surety]  shall  pay  the  whole  of  the 
said  principal  money,  and  interest,  and  costs.  Let  the  Pit  convey  to 
her,  her  heirs  and  assigns,  &c.,  and  deliver  up,  &c.  And  in  that  case 
Let  subsequent  interest  be  computed  upon  what  the  Deft  L.  E. 
Eobinson  shall  so  pay  to  the  Pit  for  principal,  interest,  and  costs  as 
aforesaid.  And  upon  the  Deft  Eobinson  [principal]  paying  to  the  Deft 
L.  E.  Eobinson  what  she  shall  so  pay,  &c.,  within  three  months,  &c.. 
Let  the  Deft  L.  E.  Eobinson  convey  to  the  Deft  Eobinson,  &c.,  subject 
nevertheless  as  to  the  hereditaments  devised  by  the  wiU  of  J.  Lindsay 
to  the  Deft  L.  E.  Eobinson  for  life  to  her  life  interest  therein,  and 
subject  as  to  all  the  said  hereditaments  to  such  powers  and  charges  as 
by  the  said  will  were  made  or  given,  or  which  may  be  still  subsisting 
unsatisfied,  and  deliver  up  all  deeds,  &c. 

But  in  default  of  the  Deft  Eobinson  so  paying  to  the  Deft  L.  E. 
Eobinson  such  principal,  interest,  and  costs  as  aforesaid.  Let  the  Deft 
Eobinson  be  absolutely  foreclosed,  &c.     Aldworth  v.  Bohinson,  2  Beav. 

287. 

A  surety  is  entitled  to  redeem  the  estate  charged,  but  not  where  the  suretyship 
is  for  another  debt,  or  for  a  distinct  part  of  the  same  debt,  for  which  the  first 
security  is  given  :  Fisher,  vol.  i.  p.  303  ;  Ex  parte  Crisp,  1  Atli.  608  :  Wade  v. 
Cooper,  2  Sim.  155 ;    Wright  v.  Morlei/,  11  Ves.  12. 

Mortgages  to  Trustees. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits,  for  principal 
and  interest  under  and  by  virtue,  &c.,  and  for  costs,  &c.  And  upon  the 
Deft  B.  [mortgagor]  paying  to  the  Pits  what  shall  be  certified  to  he 
due,  &o.,  at  such  time  and  place,  &o.,  Deft  C.  [the  trustee]  to  re-convey, 
&c.  In  default  of  payment  Deft  B.  to  be  foreclosed,  &c.  And  in  case 
of  such  foreclosure  Declare  that  Deft  C.  is  to  be  considered  as  a  trustee 
of  the  mortgaged  hereditaments  for  the  benefit  of  the  Pits. 

Similar  Order — Mortgages  to  Pits  and  Defts. 
Let  it  be  referred,  &c.  to  take  an  account  of  what  is  due  to  the  Pits 
E.  M.  and  J.  C,  for  principal  and  interest  in  respect  of  the  sum  of 
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£2500  secured  by  the  indenture,  dated,  &c.,  and  to  tax  Pits'  costs  of 
suit.  An  account  of  what  is  due  to  Defts  E.  T.  and  B.  W.,  for  principal 
and  interest  in  respect  of  the  sum  of  £3000  secured  to  them  hy  the 
said  indenture  and  tax  the  said  Defts  and  the  Deft  E.  B.  their  costs  of 
suit.  And  upon  the  Deft  J.  T.  M.  paying  to  the  Pits  E.  M.  and  J.  C. 
the  amount  due  for  principal,  interest  and  costs,  and  upon  the  Deft 
J.  T.  M.  paying  to  Defts  E.  T.  and  B.  W.  the  amount  due  in  respect 
of  the  said  £3900,  and  paying  to  Defts  E.  T.,  B.  W.,  and  P.  B.  their 
said  costs  within  six  months,  &c..  Deft  P.  B.  to  re-convey,  &c.,  and 
deliver  up,  &c.,  to  the  Deft  J.  T.  M.,  or  to  whom  he  shall  appoint. 
In  default  of  Deft  J.  T.  M.  paying  to  Pits  E.  M.  and  J.  C.  what  shaU 
be  due  in  respect  of  the  £2500  and  the  said  costs  of  Pits,  and  in 
default  of  Deft  J.  T.  M.  paying  to  Defts  E.  T.  and  B.  W.  what  shall 
be  due  for  principal  and  interest  in  respect  of  the  £3900,  and  to  the 
Defts  E.  T.,  B.  W.,  and  P.  B.  their  said  costs  by  the  time  aforesaid, 
Deft  J.  T.  M.  to  stand  foreclosed.  In  case  of  such  foreclosure  Deft 
E.  B.  to  be  considered  a  trustee  for  the  benefit  of  the  Pits.  Bernard 
V.  Mwgan  (V.-C),  Nov.  27,  1822. 

If  the  equity  of  redemption  be  the  property  of  several  persons  as  joint  tenants 
or  tenants  in  common,  one  of  them  may  redeem :  Waugh  v.  Laud,  Coop.  G.  139 ; 
Wynne  v.  Styan,  2  Ph.  306. 

But  one  cannot  redeem  his  own  moiety  only :  Wyllie  v.  Lugg,  2  Eden,  78. 

In  Waugh  v.  Land,  supra,  one  joint  tenant  is  said  to  have  been  allowed  to 
redeem  his  moiety  alone.    But  this  appears  to  have  been  by  consent. 

The  mortgagee,  though  he  be  one  of  the  trustees,  has  the  ordinary  mortgagee's 
rights,  and  the  only  relief  which  belongs  to  the  trustee  is  redemption  on  the 
usual  terms :  Attorney- General  v.  Hardy,  1  Sim.  (N.S.)  338. 

A  trustee  who  is  also  mortgagee  will  not  be  allowed  to  foreclose :  Tennant  v. 
Trenchard,  L.  B.  4  Ch.  537. 

If  any  of  the  cestuis  que  trust  object,  a  trustee  of  an  estate,  although  also  a 
mortgagee,  will  not  be  allowed  to  bid  at  a  sale  of  the  estate  directed  by  the 
Court.  But  if  the  estate  is  not  sold  at  the  sale,  the  trustee  may  become  a  pur- 
chaser under  proposals  to  the  Court :  S.  0. 

Derivative  Moetgages. 

Suits  hy  Derivative  Mortgagee  against  Mortgagor  and  Mortgagee. 

Let  it  be  referred,  &c.,  to  take  an  account  of  what  is  due  to  the 
Deft  H.  [the  mortgagee]  for  principal  and  interest  on  his  mortgage, 
and  for  costs  of  suit.  An  account  of  the  rents  and  profits  of  the  said 
premises  received  by  the  said  Deft,  or  by  any  other  person  or  persons, 
&c.,  aiuount  to  be  deducted  from  principal,  interest,  and  costs.  An 
account  of  what  is  due  to  the  Pit  [the  derivative  mortgagee]  for 
principal  and  interest  on  his  derivative  mortgage,  and  for  costs  of 
suit.  An  account  of  the  rents  and  profits  received  by  the  Pit,  or  by 
any  other  person  or  persons,  &c.,  amount  to  be  deducted  from  principal, 
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inteiest,  and  costs.  Let,  upon  the  Deft  W.  [the  mortgagor]  paying 
to  the  Pit  what  shall  he  due  for  principal,  interest,  and  costs,  not 
exceeding  what  shall  he  found  due  to  the  Deft  H.  for  principal, 
interest,  and  costs  on  his  mortgage,  and  the  residue  (if  any)  of  what  shall 
remain  due  on  the  Deft  H.'s  mortgage,  to  the  Deft  H.  within  six  months 
&c.,the  Pit  and  Deft  H.  re-convey,  &c.,  and  deliver  up  all  deeds,  &c. 
But  in  default  of  the  Deft  W.  paying  to  the  Pit  and  to  the  Deft  H.  such 
principal,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  Deft 
W.  to  stand  debarred  and  foreclosed,  &c.  In  case  of  such  foreclosure 
subsequent  interest  to  be  computed  on  the  Pit's  derivative  mortgage, 
and  his  subsequent  costs  taxed,  and  subsequent  account  of  rents  and 
profits  received  by  the  Pit,  amount  received  to  be  deducted,  &c.  Upon 
the  Deft  H.  paying  to  the  Pit  the  amount  due  within  three  months, 
&c.,  at  such  time  and  place,  &c.,  Pits  to  reconvey,  &c.,  but  in  default 
Deft  H.  to  be  foreclosed.    DaJton  v.  Wilson  (M.  E.),  May  30,  1750. 

Trame  of  Decree. 

Where  a  security  has  been  made  subject  to  a  derivative  mortgage,  the  decree 
directs  an  account  of  what  is  due  to  the  original  mortgagee  or  his  assignee,  and 
then  of  what  is  due  to  the  derivative  mortgagee ;  and  that  upon  payment  to  the 
latter  of  the  sum  due  to  him,  not  exceeding  the  sum  found  due  to  the  original 
mortgagee,  and  on  payment  of  the  residue,  if  any,  of  what  is  due  to  the  original 
mortgagee,  both  of  them  shall  re-convey.  In  case  of  default  and  foreclosure, 
accordingly,  after  the  computation  of  the  subseqiient  interest  and  costs  due  to 
the  derivative  mortgagee,  he  is  ordered  to  re-convey,  on  payment  of  that  amount 
by  the  original  mortgagee,  and  in  default  of  payment  the  latter  is  foreclosed.  See 
form  of  order,  supra.    Fisher,  vol.  ii.  p.  984. 

Infant's  Estate. 

Accounts — Foreclosure. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal  and 
interest  and  for  costs  of  this  suit,  to  be  taxed,  &c.  Let,  upon  the 
infant  Deft  paying  to  the  Pit  what  shall  be  certified  to  be  due  to 
him  for  principal,  interest,  and  costs  within  six  calendar  months,  &c., 
at  such  time  and  place,  &c.,  the  Pit  reconvey  [re-assign,  or  re-sur- 
render], &c.,  to  the  said  infant  Deft,  or  to  such  person  or  persons  as  the 
judge  shall  direct  on  behalf  of  the  said  infant  Deft.  But  in  default, 
&c.,  the  said  infant  Deft  is  from  henceforth  to  stand  absolutely  de- 
barred'and  foreclosed,  &c.  If  ordered  add:  And  this  decree  is  to  be 
binding  on  the  infant  Deft  A.  unless  the  said  infant  Deft,  on  being 
served,  after  he  shall  have  attained  the  age  of  twenty-one  years,  with 
a  subpoena  to  shew  cause  against  this  decree,  shall,  within  six  months 
from  the  service  of  such  subpoena,  shew  unto  this  Court  good  cause  to 
the  contrary. 
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Foreclosure  absolute  hy  Consent. 

The  Pit,  by  his  counsel,  offering  to  pay  to  the  Defts  W.  P.  S.  and 
L.  his  wife  and  F.  G.  their  costs  of  this  cause  as  between  solicitor 
and  client,  upon  an  absolute  decree  of  foreclosure  being  now  made 
as  against  them ;  and  the  said  Deft  W.  P.  S.  by  his  counsel  disclaiming 
all  interest  in  the  property  comprised  in  the  indenture  dated  the  1 2th 
August,  1831,  and  consenting  to  an  absolute  decree;  and  counsel  for 
the  infant  Deft  F.  G.  not  asking  for  liberty  to  redeem  the  mortgaged 
premises  or  for  any  account  of  what  is  due  to  the  Pit ;  Declare  that  it 
will  be  for  the  benefit  of  the  said  Deft  L.,  the  wife  of  the  Deft  W.  P.  S., 
and  of  the  infant  Deft  F.  G.,  to  accept  the  said  offer.  Let  the  Defts 
W.  P.  S.  and  L.,  his  wife,  and  the  infant  Deft  F.  G.,  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  title,  &c.  Let  the 
Pit  pay  to  the  Defts  their  respective  costs  of  suit  as  between  solicitor 
and  client  (to  be  taxed,  &c.).  Billson  v.  Scott  (V.-C.  W.),  April  19, 
1856. 

Similar  Order — Insufficiency  of  Mortgagor's  Estate  to  redeem. 

The  Pit,  by  his  counsel,  offering  to  pay  to  the  Defts  their  costs  of 
this  suit  as  between  solicitor  and  client  upon  having  an  absolute  de- 
cree for  foreclosure,  and  the  Deft  C.  L.,  by  her  counsel,  disclaiming 
all  interest  in  the  estate  comprised  in  the  indenture  of  mortgage  in 
the  pleadings  mentioned  and  consenting  to  an  absolute  decree,  and 
the  infant,  David  Lever,  not  asking  for  liberty  to  redeem  the  mort- 
gaged hereditaments,  or  for  an  account  of  what  is  due  to  the  Pit ; 
And  it  appearing  by  the  affidavit  of  the  Deft  C.  L.,  the  widow  of 
H.  L.,  the  mortgagor,  that  the  said  H.  L.  died  without  leaving  any 
personal  property  of  any  value,  Declare  that  it  will  be  for  the  benefit 
of  the  infant  to  accept  the  offer  of  the  Pit,  Let  the  Deft  henceforth 
stand  absolutely  debarred  and  foreclosed,  and  Let  the  Pit  pay  to  the 
Defts  respectively  their  costs  of  this  cause,  to  be  taxed,  &c.  Groxon  v. 
Lever,  10  Jur.  (N.S.)  87  ;  12  W.  E.  237. 

Infants  may  be  foreclosed,  or  a  sale  directed  against  them. 

The  provisions  of  the  11  Geo.  4  &  1  Will.  4,  c.  47,  s.  10,  do  not  affect  the 
light  of  the  infant  to  the  six  months'  time  after  coming  of  age  to  shew  cause : 
Scholefield  v.  Beafield,  7  Sim.  669  ;  Ibid.  470  ;  Price  v.  Carver,  3  M.  &  C.  157. 

Nor  is  that  right  affected  by  the  provisions  of  the  Trustee  Act,  1850 :  New- 
bury V.  Marten,  15  Jur.  166 ;  see  also  Bowra  v.  Wright,  4  De  G.  &  Sm.  265  ; 
15  Jur.  981. 

But  where  the  Court  is  satisfied  that  the  mortgaged  property  is  not  worth  the 
money,  and  the  mortgagee  has  offered  to  pay  the  infant  his  costs  of  suit,  orders 
have  been  made  by  consent  directing  immediate  foreclosure ;  Billson  v.  Scott 
(V.-C.  W.),  April  19,  1856 ;  Groxon  v.  Lever,  10  Jur.  (N.S.)  87 ;  12  W.  R.  237 ; 
Orders,  swpia. 

Where  sales  are  made  of  mortgaged  estates  in  suits  for  payment  of  debts 
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uudui-  the  11  Geo.  4  &  1  Will.  c.  47,  s.  12,  or  under  the  2  &  3  Vict.  c.  60, 
=1.  1,  or  the  11  &  12  Vict.  c.  87,  s.  1,  the  infant  is  not  entitled  to  a  day  to  shew 
cause  :  see  3  M.  &  C.  163. 

The  effect  of  giving  the  day  to  shew  cause  in  foreclosure  suits  was  not  to 
enable  the  infant  to  dispute  the  account,  nor  to  give  him  a  new  right  of  redemp- 
tion, hut  only  to  shew  error  in  the  decree :  Mallack  v.  Gallon,  3  P.  Wms.  352 ; 
Bishop  of  Winchesltr  v.  Beavnr,  3  Ves.  314  ;  Williamson  v.  Gordon,  19  Ves. 
114. 

Married  Woman's  Estate. 

Account — Foreclosure. 

Let  an  account  be  taken  of  what  is  due,  &c.,  for  principal  and 
interest  on  his  mortgage  in  the  pleadings  mentioned  and  for  his  costs 
of  this  snit  (such  costs  to  be  taxed,  &c.).  And  upon  the  Defts  Poole 
and  wife  paying  what  shall  be  certified,  &c.,  within  six  months,  &c., 
Let  the  Pits  re-assign,  &c.  But  in  default,  &c..  Let  the  Defts  Poole 
and  wife  stand  absolutely  debarred  and  foreclosed,  &c.  Lewis  v.  Poole, 
3  Giff.  636. 

Suit  hy  Mortgagees  against  subsequent  Incumbrancers  and  Assignees  of 
Mortgagor — Distinct  Estates — Married  Woman's  separate  Bight  of  Re- 
demption as  to  one. 

An  account  of  what  is  due  to  the  Pits  for  principal,  interest,  and 
costs  on  the  two  indentures  dated,  &c.  Tax  the  Pit  his  costs  of  suit, 
and  apportion  the  same  between  the  debts  of  £100  and  £300  respec- 
tively, distinguishing  the  amount  due  on  each  security.  Upon  Defts 
E.,  P.,  and  H.  (second  incumbrancers)  paying  total  amount  within  six 
months,  &c.,  Pit  to  assign,  &o.  In  default  of  payment  said  Defts  to 
be  foreclosed.  In  that  case  Pits'  subsequent  interest  to  be  computed 
upon  both  sums  and  subsequent  costs  taxed,  distinguishing  what  is 
due  in  respect  of  the  two  debts  respectively.  Upon  payment  by  S. 
and  H.  (the  assignees  of  husband,  the  mortgagor)  of  total  amount 
Pits  to  assign,  &c.  In  default  of  payment  S.  and  H.  to  be  foreclosed. 
And  in  that  case  subsequent  interest  to  be  computed  upon  the  amount 
due  to  the  Pits  in  respect  of  the  £300,  and  their  subsequent  costs  in 
respect  of  that  sum  taxed.  Upon  payment  by  Deft  A.  B.  (wife  of 
mortgagor)  Pit  to  assign  the  premises  comprised  in  the  security  for 
the  £300.     In  default  of  payment  Deft  A.  B.  to  be  foreclosed. 

But  in  case  Defts  E.,  P.,  and  H.  shall  redeem  the  Pits,  an  account 
of  what  is  due  to  them  for  principal  and  interest  on  their  security 
dated,  &c.,  and  for  subsequent  interest  on  what  they  or  one  of  them  shall 
pay  to  the  Pits  in  respect  of  the  said  sums  of  £100  and  £300.  Upon 
payment  by  the  Defts  S.  and  H.  or  one  of  them,  Defts  E.,  P.,  and  H.  to 
assign,  &c.    In  default  of  payment  said  Defts  S.  and  H.  to  be  foreclosed. 
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And  in  that  case  subsequent  interest  to  be  computed  on  wbat  tbe 
Defts  E.,  P.,  and  H.,  some  or  one  of  them,  shall  have  paid  to  the  Pits 
in  respect  of  the  security  for  £300,  and  tax  Deft  E.  his  costs  of  suit 
in  respect  of  the  £300.  Upon  payment  by  Deft  A.  B.  to  the  Defts  E., 
P.,  and  H.,  or  such  of  them  as  shaU  redeem  the  Pits  of  the  amount 
found  due,  and  to  the  Deft  E.  his  costs  of  suit  in  respect  of  the  £300, 
Defts  E.,  P.,  and  H.  to  assign  the  security  for  £300  to  the  Deft  A.  B. 
In  default  Deft  A.  B.  to  be  foreclosed. 

And  in  case  the  Defts  S.  and  H.  shall  redeem  the  Pits  or  the  Defts 
E.,  P.,  and  H.,  subsequent  interest  to  be  computed  on  what  they  shall 
have  paid  in  respect  of  the  said  £300  security.  Tax  Deft  Stiirgis  his 
costs  in  respect  of  the  said  £300,  and  upon  payment  by  Deft  Anne 
Bullock  of  the  amount  paid  by  them,  and  subsequent  interest  and 
costs  of  Sturgis,  Defts  Sturgis  and  Hill  to  assign  to  Deft  Anne  Bullock. 
In  default  Deft  Anne  Bullock  to  be  foreclosed.  Hill  v.  Edmonds, 
16  Jur.  1134;  5  De  G.  &  Sm.  603. 

Married  Woman's  Estate. 

A  married  woman  with  the  consent  of  her  husband  may  mortgage  her  interest, 
whether  in  possession  of  reTersion,  in  lands,  in  money  subject  to  be  invested  in 
lands,  and  in  the  proceeds  of  land  directed  to  be  sold :  Fines  and  Recoveries  Act, 
3  &  4  Will.  4,  c.  74,  s.  77  ;  Briggs  v.  Chamberlain,  11  Hare,  69  ;  18  Jur.  56. 

The  husband  and  wife,  or  the  husband  alone,  may  during  coverture  dispose  by 
sale  or  mortgage  of  the  wife's  term  of  >ears,  whether  legal  or  equitable  :  Bates  v. 
Dandy,  2  Atk.  207 ;  3  Euss.  72,  n. ;  Fisher,  vol.  i.  p.  234. 

Every  married  woman  may  by  deed,  made  with  the  concurrence  of  the  hus- 
band, and  acknowledged  by  the  married  woman,  dispose  of  any  future  or  rever- 
sionary interest,  whether  vested  or  contingent,  of  her,  or  her  hnsband  in  her  right, 
in  any  personal  estate  to  which  she  shall  be  entitled  under  any  instrument  made 
after  the  31st  December,  1857  (except  a  settlement  on  marriage  or  agreement  for 
a  settlement)  :  20  &  21  Vict.  c.  57. 

If  the  equity  of  redemption  is  in  feme  coverie  owner,  against  whom  and  her 
husband  a  bill  is  brought  to  foreclose,  no  day  is  given  to  her  or  her  heirs  to 
redeem  after  the  determination  of  coverture :  Mallack  v.  Gallon,  3  P.  Wms.  352  ; 
Lewis  V.  Boole,  3  Giff.  636 ;  see  Order,  p.  489. 

An  immediate  order  for  absolute  foreclosure  is  not  usually  made,  even  by 
consent:  Harrison  v.  Kennedy,  10  Hare,  App.  51.  But  see  Billson  v.  Scott, 
ante,  p.  486. 

Where  the  husband  and  wife  join  in  a  mortgage  of  the  wife's  estate  to  secure 
the  husband's  debt,  and  the  equity  of  redemption  be  limited  to  the  wife,  her  heirs 
and  assigns,  the  wife,  on  the  bahkrupty  of  the  husband,  may  redeem,  the 
assignees  waiving  their  prior  right:  Fisher,  voi.  ii.  p.  984;  Huntington  v. 
Huntington,  2  Vern.  437  ;  Tate  v.  Amtin,  1  P.  Wms.  264. 

If  the  mortgage  of  the  wife's  estate  be  executed  by  her  and  her  husband,  part 
of  the  money  having  been  advanced  to  her  before  marriage,  and  the  equity  of 
redemption  being  reserved  to  husband  and  wife,  the  decree  for  foreclosure  will  be 
against  both  :  Lewis  v.  Boole,  3  Giff.  636. 
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Where  the  husband  is  seised  of  the  legal  estate  jure  uxoris,  and  husband  and 
wife  join  in  a  mortgage  of  the  estate,  reserving  the  equity  of  redemption  to  the 
husband,  the  husband  has  that  equity  only  Jure  uxoris :  Huscombe  v.  Sore, 
6  Dow.  20. 

In  the  latter  case,  the  heir-at-law  of  the  wife  was  after  the  death  of  the  husband 
and  upon  a  bill  filed  against  his  representative  and  mortgagee  held  entitled  to 
redeem :  Ibid. ;  see  also  Hill  v.  Edmunds,  16  Jur.  1134 ;  5  De  G.  &  Sm.  603, 
said  to  be  misreported  ;  Order  p.  490. 

The  equity  of  redemption  of  the  wife's  real  estate  remains  with  her  in  ordinary 
cases  as  part  of  the  inheritance. 

If  the  husband  and  wife  join  in  mortgaging  her  chattel  leaseholds,  and  the  hus- 
band survive,  the  redemption  will  belong  to  him  as  against  the  representatives  of 
the  wife :  Toiig  v.  Radford,  Hob.  3.  If  the  wife  survive  the  right  of  redemption 
will  remain  with  her :  Powell  on  Mort.  714. 

Solicitor  and  Client. 

Deed  to  stand  as  Security  for  Sums  advanced — Account. 

DECLARE  that  the  agreement  dated,  &c.,  ought  to  be  delivered  up  to 
be  cancelled,  and  decree  the  same  accordingly.  Declare  that  the 
indentures  dated,  &c.,  are  to  stand  as  a  security  for  the  balance  (if  any) 
due  upon  the  accounts  hereinafter  directed.  Let  the  following  ac- 
counts be  taken,  &c.     Wood  v.  Downes  18  Ves.  130. 

Suit  hy  Mortgagor  and  Assignee  of  Mortgagee  against  Bepresentatives 

of  Solicitor. 

Let  it  be  referred,  &c.,  to  take  an  account  of  what  was  due  .to  Deft 
L.  B.  W.  as  executor  of  A.  'W^.,  deceased,  for  principal  and  interest  on 
the  mortgage  made  to  the  said  A.  W.  in  the  pleadings  mentioned,  and 
to  tax  him  his  costs  of  suit.  And,  in  case  it  shall  be  found  that  any 
part  of  the  said  Deft's  demand  consist  of  bill  of  costs.  Let  such  bills 
of  costs  be  taxed  and  interest  computed  thereon.  An  account  of  the 
rents  and  profits  of  the  mortgaged  premises  received  by  the  said  A.  W. 
in  his  lifetime,  or  by  the  said  L.  B.  W.  since  his  death,  or  by  any 
other  person  or  persons,  &c.,  or  which,  without  wilful  default,  &c., — 
amount  to  be  deducted. — Upon  Pit  paying,  &c.,  Deft  T.  B.  VV.  to  re- 
convey  and  deliver  up,  &c.  But  in  default  of  Pit  paying,  bill  to  be  dis- 
missed with  costs.  But  in  case  the  Pit  shall  redeem  the  said  Deft,  an 
account  of  what  is  due  to  Pit  as  assignee  of  T.  B.  and  C.  W.  for  principal 
and  interest  on  his  mortgage  to  them,  and  for  costs  of  suit  and  interest 
on  what  the  Pit  shall  have  paid  to  Deft  L.  B.  W.  And  upon  Deft 
W.  L.  paying  to  Pit  what  shall  be  due  to  him  as  aforesaid,  together 
with  what  he  shall  have  paid  to  Deft  L.  B.  W.,  with  interest  as  afore- 
said, within  three  months,  &c..  Pit  to  re-convej'.  But  in  default  of  such 
payment,  Deft  W.  L.  to  stand  foreclosed,  &c.,  Morgan  v.  Lewes  (M.  E.), 
Nov.  29,  1811. 
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Suit  hy  Tenant  in  tail  in  Bemainder  against  Tenant  for  Life  and  Solicitor 
to  set  aside  Mortgage  Debt  and  Conveyance. 

Declaee  that  the  indentures  dated,  &c.,  were  invalid  so  far  as  they 
purported  to  create  a  charge  upon  the  Pit's  interest  in  the  estates 
purchased  by  the  Deft  S.  Declare  that  the  sale  of  the  Pit's  interest 
in  the  estates  to  the  Deft  S.  was  invalid  and  ought  to  stand  as  a 
security  only  for  the  sum  of  £3000,  paid  hy  the  Deft  S.  to  the  Pit,  and 
interest.  Declare  the  Pit  entitled  to  have  the  indentures  dated,  &c., 
so  far  as  they  affected  his  interest  in  the  estates,  set  aside,  upon  his 
paying  such  moneys  and  executing  such  assignment  as  hereinafter 
mentioned.  Declare  that  the  sums  of  £1000  and  £3500  paid  hy  the 
Deft  S.  in  discharge  of  the  mortgages  dated,  &c.,  and  the  sum  of  £1900 
secured  by  a  mortgage  dated,  &c.,  and  the  sum  of  £455  advanced  on 
the  promissory  note  of  the  Pit  and  Deft  K.,  ought  to  be  charged  for  the 
benefit  of  the  Deft  S.  upon  the  reversion  in  fee  simple  of  the  Pit. 

Let  the  following  accounts  be  taken :  1.  Jin  account  of  the  £3000 
paid  by  the  Deft  S.  to  the  Pit  on  the  —  day  of  — ,  with  interest 
thereon  from  that  date  at  the  rate  of  £4  per  cent,  per  annum.  2.  An 
account  of  all  moneys  paid  by  the  Pit  out  of  his  own  proper  moneys, 
and  not  out  of  the  rents  and  profits  of  the  copyhold  hereditaments  in 
Hampshire,  for  premiums  on  the  policy  of  assurance  in  the  pleadings 
mentioned,  and  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum 
from  the  respective  days  of  such  payments.  Let  an  annual  value,  by 
way  of  occupation  rent,  be  set  on  the  part  of  the  purchased  premises  in 
Hampshire  which  had  been  in  the  occupation  of  the  Pit,  during  such 
time  as  he  had  been  in  the  occupation  thereof — amount  to  be  deducted 
from  what  should  be  due  to  Pit  in  respect  of  the  premiums.  3.  An 
account  of  the  sum  of  £275  produced  by  the  sale  of  the  policy  of 
assurance  sold  as  aforesaid,  with  interest  at  the  rate  of  £4  per 
cent,  per  annum  from  the  day  of  the  sale  thereof. 

And  if  the  sum  due  to  the  Pit  on  account  of  the  premiums  paid 
by  him  should  be  lens  than  the  sum  due  from  him  on  the  said  account 
of  purchase- money,  or,  if  the  same  should  be  greater,  then,  upon  pay- 
ment by  the  Deft  S.  to  the  Pit  of  the  balance  due  upon  the  accounts, 
the  Pit  within  28  days  after  certificate,  upon  re-conveyance  being 
executed  as  hereinafter  directed,  to  assign  the  remaining  policies  of 
assurances  to  the  Deft  S.  for  securing  the  sum,  if  any,  due  to  the  Deft 
S.  from  the  Deft  J.  K.,  and  subject  thereto  in  trust  for  J.  K.  And  if 
the  sum  due  from  the  Pit  on  the  purchase-money  shall  be  greater 
than  the  sum  due  to  him  on  the  premium  account.  Let  the  Pit 
within  the  like  time  pay  to  the  Deft  S.  the  balance  due  on  the 
accounts.  Declare  the  sum  so  paid  by  the  Deft  S.  to  or  received  by 
him  from  the  Pit  in  respect  of  the  policies  of  assurance  forms  an  item 
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of  debit  or  credit,  as  the  case  may  be,  in  the  account  between  the  Deft 
S.  and  the  Deft  K.  Taxation  of  Pit's  costs  of  suit  and  of  a  cross  suit, 
amount  to  be  deducted  from  amount  due  to  Deft  S.  in  respect  of  the 
£3000  and  interest ;  balance  to  be  paid  to  Deft  S.  within  28  days  after 
taxing  master's  certificate.  Deft  S.  to  convey  the  remainder  in  fee 
simple,  after  decease  of  the  Deft  K.  in  the  estates  comprised  in  the 
indenture  of  21  March  1839,  to  uses  for  securing  to  Deft  S.,  or  to  such 
persons  as  he  should  direct,  within  six  calendar  months  after  the  decease 
of  the  Deft  K.,  of  so  much  of  the  sums  of  £1000,  £3500,  £1900,  and 
£455  as  should  not  have  been  paid  to  Deft  S.  by  the  Deft  K.,  or 
settled  in  account  between  the  Defts  S.  and  K.,  together  with  interest 
from  the  death  of  the  Deft  K.  at  the  rate  of  £5  per  cent,  per  annum ; 
and  subject  thereto  to  the  use  of  or  in  trust  for  the  Pit,  his  heirs  and 
assigns,  or  as  he  or  they  should  direct.  Inquiry  as  to  value  of 
interest  in  copyhold  property  comprised  in  Pit's  settlement.  An 
account  of  amount  due  from  Deft  J.  K.  to  Pit,  in  respect  of  the  £3000 
purchase-money  paid  by  Deft  S.  and  received  by  Deft  K.,  with  interest 
at  £5  per  cent. — Further  consideration  adjourned. — Liberty  to  apply. 
King  V.  Savery,  1  Sm.  &  G.  271,  316;  afBrmed  on  appeal  with  slight 
variation  :  5  H.  L.  C.  627. 

SOLICITOE   AND    ClIENT. 

If  a  solicitor  obtain  a  benefit  from  his  client,  the  solicitor  must  shew  that  he 
has  taken  no  advantage  of  his  professional  position.  In  default  of  proof  the  deed 
will  only  stand  as  a  security  for  the  amount  found  to  be  due  :  Gibson  v.  Jtyes, 
6  Ves.  206 ;  Cutis  v.  Salmon,  16  Jur.  623  ;  King  v.  Savery,  1  Sm.  &  G.  271 ; 
Order,  supra  ;  but  see  Bolman  v.  Loynes,  18  Jur.  839  ;  Press  v.  Cohe,  L.  E.  6  Ch. 
645. 

Beneficial  contracts  and  conveyances  obtained  by  an  attorney  from  his  client 
during  their  relation  as  such  will  in  equity  only  stand  as  a  security  for  the  money 
advanced :   Wood  v.  Downes,  18  "Ves.  120 ;  Order,  p.  489. 

It  is  a  well-established  rule  that  a  solicitor  cannot  take  a  mortgage  from  his 
client  as  a  security  for  costs  not  yet  incurred ;  Booth  v.  Greswiche,  8  Jur.  323  ; 
Jones  v.  Tripp,  Jac.  322. 

But  where  an  existing  debt  is  included  in  a  security  for  furture  costs  the 
security  will  be  good  as  to  the  debt  if  due :  Boldsworth  v.  Waheman,  1  Dowl. 
532 :   Williams  v.  Piggott,  Ibid.  598. 

See  Solicitors,  chap.  32,  post,  p.  588. 


FINAL  FORECLOSURE. 
Common  Order. 


Upon  motion,  &c.,  and  upon  reading  an  order  dated,  &c.  [the  order 
directing  the  accounts,  &c.],  the  chief  clerk's  certificate  dated,  &c.,  and 
an  affidavit  of  the  Pit  filed,  &o.,,  whereby  it  appears  that  he  did  [or 
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an  affidavit  of  — ,  whereby  it  appears  that  he  did  by  virtue  of  a  letter 
of  attorney  from  the  Pit]  attend  on  the  —  day  of  — ,  at  — ,  &o.,  from 
before  the  hoiir  of  —  till  after  the  hour  of  —  of  that  day,  in  order  to 
receive  from  the  Deft  the  sum  of  — ,  but  the  said  Deft  did  not,  nor 
did  any  person  on  his  behalf,  attend  to  pay  the  said  sum,  and  it 
appearing  by  the  said  affidavit  [and  also  by  an  affidavit  of  the  Pit] 
that  the  said  sum  has  not  nor  has  any  part  thereof  been  since  paid  to 
the  Pit  [or  to  the  said  — ],  but  that  the  whole  thereof  still  remains  due 
and  owing :  Let  the  said  Deft  from  henceforth  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption  of  or  in  the  said  mortgaged  premises  comprised  in  the 
indenture  dated,  &c.,  in  the  said  decree  and  certificate  particularly 
mentioned  or  referred  to. 

Foreclosure  absolute  hy  Consent — Accounts  waived. 

The  Defts,  by  their  counsel,  waiving  any  accounts,  and  submitting 
to  a  decree  against  them  for  foreclosure  absolute  in  the  first  instance 
as  far  as  regards  the  gales  and  shares,  the  subject  of  the  mortgage  in 
the  pleadings  mentioned.  Let  the  Defts  G.  M.  and  C.  A.  H.  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right,  title,  interest, 
and  equity  of  redemption  of,  in,  and  to  the  said  gales  and  shares  com- 
prised in  the  said  mortgage. — Liberty  to  apply.  British  Mutual  Invest- 
ment Co.  V.  Mellor  (V.-C.  H.),  July  8,  1876. 

Enlarging  Time  for  Payment. 

Upon  motion,  &c.,  and  upon  reading,  &c..  Let  the  Deft  B.  pay  to  the 
Pit  his  costs  of  his  application,  to  be  taxed,  &c.  Upon  the  Deft  B. 
paying  to  the  Pit  A.  on  or  before  the  —  day  of  —  [the  day  fixed  by 
the  chief  clerk's  certificate  for  payment  of  principal,  interest,  and 
costs]  the  sum  of  £ —  certified  to  be  due  to  the  Pit  for  interest  and 
costs  [or,  if  ordered,  the  sum  of  £ —  on  account  of  interest]  the  time  for 
the  Deft  B.  to  redeem  the  hereditaments  comprised  in  the  said  mortgage 
dated,  &c.,  be  enlarged  for  six  calendar  months  [or  for  —  months].  Upon 
such  payment  being  made.  Let  the  Pit's  subsequent  interest  be  com- 
puted, and  his  subsequent  costs  of  this  action  taxed  {if  account  of  rents 
directed  hy  the  order,  add :  and  Let  the  account  of  the  rents  and  profits 
of  the  said  hereditaments  be  carried  on,  &c.,  and  amount  to  be  deducted, 
&C.J  Let  a  new  time  and  place  be  appointed  for  payment  of  what  shall 
be  certified  to  be  due  to  the  Pit  in  respect  of  his  mortgage,  and  for  sub- 
sequent interest  and  costs  as  aforesaid  after  such  deduction  as  aforesaid. 
But  in  default  of  the  Deft  paying  to  the  Pit  the  said  sum  of  £ —  by 
the  time  aforesaid,  the  said  Deft  is  to  be  debarred  or  foreclosed,  &o. 
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Enlakging  Time  for  Payment — Opkning  Foreclosuek. 

The  Court  will,  upon  reasonable  grounds  in  a  foreclosure  suit,  either  postpone 
the  day  for  payment  of  the  mortgage  money  or  open  the  foreclosure :  Lee  v. 
Heath,  9  Sim.  307,  n. ;  Nanny  v.  Edwards,  4  Euss.  124  ;  Eyre  v.  Hanson,  2  Beav. 
478 ;  Alden  v.  Foster,  5  Beav.  592  ;  Edlford  v.  Tate,  1  K.  &  J.  677. 

But  in  a  suit  for  redemption  special  circumstances  must  be  shewn :  Novosielshi 
V.  Wakefield,  17  Ves.  417  ;  Tipping  v.  Eawes,  17  Ves.  417  ;  Faulkner  v.  Dottot!, 
7  Sim.  319. 

The  period  granted  upon  first  applications  of  this  nature  is  usually  six  months. 
The  ordinary  terms  upon  which  the  time  is  enlarged  are  payment  of  the  sum 
found  due  for  interest  and  costs, and  the  payment  of  the  costs  of  the  application: 
Finch  V.  Shaw,  20  Beav.  555  ;  Ooomhe  v.  Stewart,  13  Beav.  111. 

It  is  generally  necessary  to  shew  that  the  estate  is  a  sufEcient  security  for  the 
money  advanced  :  Eyre  v.  Hanson,  supra ;  Edwards  v.  Cunliffe,  1  Madd.  287  ; 
Nanny  v.  Edwards,  supra.    See  also  Qeldard  v.  Hornby,  1  Hare,  251. 

Where  the  large  sum  of  £8000  was  due  for  interest,  the  first  order  enlarging  the 
time  was  only  conditional  upon  payment  of  £3000  on  account  of  that  interest : 
Holford  V.  Yate,  1  K.  &  J.  677. 

The  Court  has  also  directed  enlargement  of  the  time  upon  payment  within  a 
month  of  the  interest  and  costs :  Eyre  v.  Hanson,  2  Beav.  478 ;  Qeldard  v.  Hornby, 
supra. 

Where  the  security  was  alleged  to  be  insufficient,  the  time  has  been  enlarged 
conditional  upon  the  immediate  payment  of  interest  down  to  the  time  originally 
fixed  for  payment  of  the  total  debt :  Qeldard  v.  Hornby,  supra. 

Where,  however,  a  necessity  for  enlarging  the  time  has  arisen  from  the 
opening  of  the  account  by  the  act  of  the  mortgagee,  the  order  will  be  made, 
although  the  security  may  appear  doubtful :  S.O. ;  Fisher,  vol.  ii.  p.  993. 

Where  the  right  to  redeem  is  in  dispute,  and  time  is  required  to  prosecute  an 
appeal,  the  terms  imposed  have  been  the  payment  into  Court  of  principal  and 
arrears  of  interest,  and  consent  to  a  receiver :  Monkhouse  v.  Corporation  of  Bedford, 
17  Ves.  380 ;  Finch  v.  Shaw,  20  Beav.  555. 

Where  the  time  is  enlarged  by  reason  of  the  act  of  the  mortgagee,  the  mort- 
gagor is  not  put  upon  the  terms  of  immediate  payment  of  the  interest  and  costs : 
Buchanan  v.  Gretnway,  12  Beav.  355. 

And  if  the  mortgagee  having  first  proceeded  by  foreclosure,  and  finding  the 
estate  insufScient,  sues  the  mortgagor  on  his  bond  or  covenant,  equity  will  give 
the  mortgagor  a  further  time  to  redeem :  Cook  v.  Sadler,  2  Vern.  235. 

The  foreclosure  will  also  be  opened  if  the  decree  has  been  obtained  by  false 
evidence  or  fraudulent  practice :  Loyd  v.  Mansell,  2  P.  Wms.  73 ;  Harney  v. 
Tebhult,  1  Jac.  &  W.  197,  cited  in  Fisher,  vol.  ii.  p.  999. 

An  incumbrancer  of  doubtful  means  seeking  to  open  the  foreclosure  and  to  re- 
deem upon  the  ground  that  he  was  not  a  party  to  the  suit,  has  been  ordered  to  give 
security  for  costs  in  case  he  did  not  redeem :  Bird  v.  Qandy,  2  Eq.  Ca.  Ab.  251,  n. ; 
Stevens  v.  Williams,  1  Sim.  (N.S.)  545. 

A  foreclosure  is  not  complete  until  the  final  order  is  made,  and  the  final  order 
cannot  be  obtained  if  the  rents  have  been  received  by  the  mortgagee  since  the 
account  was  taken :  Frees  v.  Coke,  L.  E.  6  Ch.  645. 
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LIENS. 

Vendor's  Lien — Unpaid  Pwrehase-money. 

Declare  that  the  Pits  are  entitled  to  a  lien  on  the  freehold  and 
copyhold  hereditaments  comprised  in  the  indenture  in  the  pleadings 
mentioned  for  the  sum  of  £968  18«.  9(J.,  and  interest  thereon  at  the  rate 
of  £5  per  cent,  from  the  11th  October,  1853,  and  for  their  costs  of 
the  suit  to  be  taxed,  &o.  Let  the  Deft  Dawes  on  or  before  the  29th 
September  next  pay  to  the  Pits  the  said  sum  of  £968  18«.  9d.  interest 
and  costs.  In  default  of  payment.  Let  the  said  freehold  and  copyhold 
premises  be  sold,  And  in  that  case  Let  the  money  to  arise  from  such 
sale  be  applied  in  or  towards  payment  to  the  Pits  of  the  said  sum  of 
£968  IBs.  9d.,  interest  and  costs.— Liberty  to  apply.  Wrout  v.  Dawes, 
4  Jur.  (N.S.)  396. 

Vendor's  Lien — Beversion — Sale  or  Mortgage. 

Declare  that  the  Pit  has  a  lien  upon  the  reversion  of  the  said  free- 
hold, copyhold,  and  leasehold  estates  for  the  money  paid  by  the  Pit 
to  J.  M,,  or  his  representatives,  in  discharge  of  the  several  bonds 
entered  into  by  him  and  J.  M.  in  the  bill  named,  dated,  &c.,  to  the  said 
J.  M.,  and  decree  the  same  accordingly.  An  account  of  what  is  due  to 
the  Pit  for  principal  and  interest  of  the  money  so  paid  by  the  Pit  in 
satisfaction  and  discharge  of  the  said  bonds.  Let  the  Deft  pay  to  the 
Pit  what  shall  be  due  within  one  month,  &o.  In  default  of  payment, 
the  money  to  be  raised  by  mortgage  or  sale  of  the  said  freehold,  lease- 
hold, and  copyhold  estates. — Money  to  be  paid  into  Court,  and  to  be 
applied  in  payment  of  what  shall  be  due. — No  costs  on  either  side  up 
to  the  hearing,  but  the  order  to  be  without  prejudice  to  E.  M.  having 
his  subsequent  costs  as  mortgagee. — Further  consideration  reserved. 
Mahreih  v.  Symmonds,  15  Ves.  329. 

Agency  Lien — Fwnd  in  Court. 

'  Declare  that  the  Petitioners,  the  Defts  Edward  Cane  and  Maurice 
Cane,  are  entitled  to  a  lien  upon  the  £642  Os.  lid..  Bank  3  per  Cent. 
Annuities,  standing  to  the  credit  of  this  cause,  for  the  sum  of 
£150  14«.  Id.,  the  amount  of  the  moneys  advanced  by  them  to  the 
Deft  Henry  Eldon  George  Banks,  and  interest  thereon. 

Let  so  much  of  the  said  £642  0«.  lid.  Bank  3  per  Cent.  Annuities, 
as  will  raise  the  said  sum  of  £160  14s.  Id.,  with  interest  thereon  at  the 
rate  of  5  per  cent,  per  annum  from  the  14th  February,  1855  (the 
amount  to  be  verified  by  aiBdavit)^  be  sold,  and  the  moneys  to  arise 
by  the  said  sale  be  paid  to  the  Petitioners  in  satisfaction  of  the  moneys 
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so  advanced  by  them.  Eeference  to  tax  Petitioners'  costs,  and  direc- 
tions for  payment  out  of  residue  of  fund  in  Court.  Lawrie  v.  BanTcs, 
4.Jur.  (N.S.)299. 

Liens  in  the  Nature  of  Salvage — Premiums  of  Policy  paid  by  Married 
Woman  out  of  her  separate  Estate. 

It  appearing  that  Henry  Wincliester  did  during  his  life,  and  after 
the  hankruptcy  of  ^Villian^  Row,  pay  four  several  sums  of  £119  18s.  8d. 
each,  as  and  for  premiums  on  the  two  policies  in  the  pleadings 
mentioned,  which  said  several  sums  were  properly  due  from  and  pay- 
able by  the  said  William  Eow  on  his  estate ;  and  it  being  admitted 
that  the  said  Henry  Winchester  has  been  fully  repaid  the  said  four 
several  sums  of  £119  18«.  Sd.  each  by  the  Pit  Sarah  Burridge,  and  that 
his  estate  has  not  any  claim  or  interest  therein  which  has  not  been 
paid  and  satisfied  by  the  said  Sarah  Burridge,  Declare  that  in  respect 
of,  and  in  satisfaction  for,  each  of  such  four  sums,  together  with  interest 
thereon  respectively  after  the  rate  of  £4  per  cent,  per  annum  fiom  the 
respective  times  of  the  payment  of  such  said  four  sums  by  Henry 
Winchester,  in  the  events  that  have  happened,  the  Pits,  in  right  of 
Sarah  Burridge,  have  a  lien  upon  the  capital  of  the  aforesaid  sum  of 
£6592  17s.  4d.,  Bank  3  per  Cent.  Annuities,  in  reversion  immediately 
expectant  on  the  said  life  interest  of  Sarah  Burridge.  Burridge  v.  Mow, 
1  1.  &  C.  Ch.  183. 

Vendoe's  Lien. 

The  vendor's  right  and  equity  against  real  estate  is  independent  of  possession, 
and  exists  as  well  after  as  hefore  conveyance :  Wrout  v.  Dawes,  2  Giff.  381 ; 
4  Jur.  (N.S.)  397 ;  Order,  p.  494;  Makreth  v.  Symmonds,  15  Ves.  329  ;  Order, 
p.  494 ;  Winter  v.  Lord  Anson,  3  Russ.  492 ;  Mathew  v.  Bowler,  6  Hare,  110  ; 
Harrison  v.  Southcote,  2  Ves.  392. 

If  purchase-money  is  paid  prematurely,  it  will  he  a  lien  upon  the  estate  in  the 
hands  of  the  vendor  for  the  purchaser  or  his  personal  representatives :  Fisher, 
123 ;  2  Sugd.  V.  &  P.  11th  ed.  857  ;  15  Ves.  345. 

And  there  is  a  lien  for  the  deposit-money  and  interest  on  unpaid  purchase- 
money  :  Base  v.  Watson,  10  Jur.  (N.S.)  297  ;  33  L.  J.  (Oh.)  385  ;  10  H.  L.  C. 
672. 

The  lien  does  not  exist  if  the  purchaser  has  abandoned  the  contract  through 
his  own  default. 

Partnership  Liens. 

On  the  dissolution  of  a  partnership  by  the  death  or  retirement  of  a  partner,  the 
retiring  partner,  or  the  representatives  of  the  deceased,  have  a  lien  on  the  partners- 
ship  estate  for  demands  arising  out  of  the  joint  business  prior  to  the  dissolution  : 
West  V.  Skip,  1  Ves.  239,  456 ;  Skip  v.  Harewood,  2  Sw.  586 ;  Taylor  v.  Fidds, 
4  Ves.  398.  See  also  Ex  parte  King,  17  Ves.  115  ;  Stocken  v.  Dawson,  9  Beav. 
239 ;  Payne  v.  Eornby,  25  Beav.  280  ;  4  Jur.  (N.S.)  446  ;  Be  Langmead's  Trusts, 
20  Beav.  20 ;  7  De  G.  M.  &  G.  353. 
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Agency  and  othbe  Liens. 

An  agent  who  has  advanced  money  has  a  lien  upon  the  property  in  respect 
of  which  the  advances  were  made :  Lawrie  v.  Banks,  4  Jur.  (N.S.)  299 ;  Order, 
p.  496  ;  Foxaruft  v.  Wvod,  4  Russ.  487 ;  Bristowe  v.  Whitmore,  9  H.  L.  C.  391 ; 
Deane  v.  Byrnes,  13  W.  E.  299. 

Where  advances  have  been  made  in  the  nature  of  salvage,  viz.,  such  aS  are  made 
for  the  redemption  of  property  or  for  renewal  fines,  the  person  making  the  pay- 
ment has  a  lien  upon  such  property :  Kerr,  130.  i 

And  a  married  woman,  who  out  of  her  separate  estate  has  paid  the  premiums 
on  policies  effected  as  a  provision  under  her  marriage  settlement,  is  also  entitled 
to  such  a  lien :  Burridge  v.  Bow,  1  Y.  &  C.  Ch.  183. 

A  lien  is  also  allowed  to  the  managers  of  certain  undertakings  for  expenses 
incurred  in  their  management  and  working  :  Fraser  v.  Burgess,  13  Moo.  P.  C. 
314 ;  6  Jur.  (N.S.)  327,  per  Lord  Kingsdown.  See  also  Scott  v.  Neshitt,  14  Ves. 
438,  per  Lord  Eldon ;  Be  Leith's  Estate,  L.  E.  1  P.  0. 296  ;  Morrison  v.  Morrison, 
7  De  G.  M.  &  G.  214. 

Vendor's  Lien  against  Eailway  Company. 

Where  a  railway  company  took  land,  made  a  railway  thereon,  and  afterwards 
leased  the  railway  to  another  company,  part  of  the  purchase-money  remaining 
unpaid,  the  first  company  were  ordered  to  pay,  and  in  default  both  companies  were 
restrained  from  using  the  land :  Oosens  v.  Bognor  By.  Co.,  L.  E.  1  Ch.  594. 

The  owner  of  land  taken  by  a  railway  company  has  a  lien  upon  the  land  for  the 
purchase-money.  He  is  not  deprived  of  the  lien  by  a  deposit  and  bond  under 
the  85th  section,  and  the  Court  will  enforce  the  lien  by  sale,  although  the  railway 
has  been  made  and  opened  for  public  use :  Walker  v.  Ware  and  Bwntingford  By. 
Co.,  L.  R.  1  Eq.  195. 

A  vendor  of  land  to  a  railway  company,  who  have  used  it  for  the  purposes  of  their 
railway,  is  entitled  to  the  same  lien  on  the  land  for  unpaid  purchase-money  as  an 
ordinary  vendor.  And  in  default  of  payment,  after  decree  in  a  suit  for  specific 
performance,  the  vendor  is  entitled  to  a  sale,  althotigh  the  railway  is  opened  for 
traffic :   Wing  v.  TottenJiam  By.  Co.,  L.  E.  3  Ch.  740. 

In  a  suit  for  specific  performance  by  unpaid  vendors  s^ainst  two  railway  com- 
panies and  their  lessees  in  possession,  a  decree  was  made  for  specific  performance, 
a  lien  was  declared  as  against  both  companies,  and  in  default  of  payment  leave 
was  given  to  apply  for  an  injunction  and  receiver :  Bishop  of  Winchester  v.  Mid- 
Eants  By.  Co.,  L.  E.  5  Eq.'  17. 


MEECHANT  SHIPPING  ACTS. 

Lien — Mortgage  to  he  executed — Acccnint — Bill  of  Sale. 

Declare  that  the  Pit,  as  the  executrix  of  William  Evans  Nichols, 
is  entitled  to  a  lien  on  the  shaies  of  the  Lefts  in  the  ship  Oden  in  the 
Pit's  bill  mentioned  for  the  sum  of  £300,  and  interest  theieon  at  the 
rate  of  £10  per  cent,  per  annum  from  the  22nd  February,  1867,  until 
payment,  and  for  £15  for  commission,  as  in  the  Pit's  bill  mentioned. 
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Iiet  the  Defts  Somerville  and  Langdon  execute  to  the  Pit  Georgiana 
Frederick  Nichols  proper  mortgages  of  their  respective  interests  in 
the  said  ship,  in  conformity  with  the  provisions  of  the  Merchant 
Shipping  Acts,  and  be  settled  by  the  judge  in  case  the  parties  differ. 
Let,  upon  such  mortgages  being  executed  and  duly  registered  by  the 
Pit,  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal  and 
interest  under  such  mortgages,  and  for  her  costs  of  this  cause  (such 
oosts  to  be  taxed  by  the  taxing-master).  Let,  upon  the  Defts  or 
either  of  them  paying  to  the  Pit  what  shall  be  certified  by  the  chief 
clerk  to  be  the  total  amount  of  principal,  intej'est,  and  costs  within 
six  calendar  months  from  the  date  of  the  certificate,  at  such  time  and 
3)lace  as  shall  be  thereby  appointed,  the  Pit  Georgiana  F.  Nichols 
deliver  Tip  such  mortgages  with  a  proper  receipt  for  the  mortgage 
money  thereby  respectively  secured  indorsed  thereon,  and  also  all 
deeds  and  covenants  relating  thereto,  upon  oath  to  the  said  Defts,  or 
such  one  of  them  as  shall  pay  the  same.  But  in  default  of  the  Defts 
or  either  of  them  paying  to  the  Pit  what  shall  be  so  certified  to  be 
due  to  her  as  aforesaid  by  the  time  aforesaid,  Let  the  said  Defts  exe- 
cute to  the  Pit  a  bill  of  sale  of  their  interest  in  the  shares  of  the  said 
ship,  but  subject  to  the  mortgage  of  the  share  of  the  Deft  Somerville 
to  Edward  E.  Cummins  in  the  Pit's  bill  named.  Let  the  injunction 
awarded,  &c.,  be  continued. — Liberty  to  apply.  Nichols  v.  Somerville 
(V.-C.  M.),  March  10,  1869. 

Stoppage  in  -  Transitu — Account — Payment. 

Let  it  be  referred,  &c.,  to  take  an  account  of  all  sums  of  money  re- 
ceived by  the  Deft  E.  Ending  in  respect  of  the  cargo  of  wheat  in  the 
pleadings  mentioned ;  and  of  his  costs  and  charges  in  respect  of  the 
said  cargo  and  the  sale  thereof.  An  account  of  what  is  due  to  the 
said  Deft  for  principal  and  interest  in  respect  of  the  bill  of  exchange 
for  £1000  in  the  pleadings  mentioned.  Let  what  shall  be  coming  on 
the  last-mentioned  accounts  and  the  Left's  said  costs  and  charges  be 
deducted  from  what  shall  be  found  to  have  been  received  by  him  in 
respect  of  the  said  wheat.  Balance  to  be  paid  by  Deft  E.  Euding  to 
the  Pits.  Deeds  to  be  produced,  &c.  Deft  to  pay  Pits'  costs  of  suit 
and  a  sum  of  £—  paid  by  Pit  to  late  Defts  M.  C,  W.  B.,  and  G.  G., 
on  bill  being  dismissed  against  them. — Liberty  to  apply.  Spalding  v. 
Buding,  6  Beav.  376. 

Charge  on  Freight — Account. 

Declare  that  the  Pit  is  entitled  to  a  charge  on  the  fieight  payable 
under  the  charterparty  dated  the  27th  November,  1863,  in  the 
pleadings  mentioned,  of  the  ship  Pharamond,  in  priority  to  the  claim 
of  the  Deft  George  Tanner  therein.     Let  the  following  accounts  be 
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taken :  1.  An  account  of  what  is  due  from  the  Defts  P.  and  E.  for 
and  in  respect  of  the  freight  of  the  said  ship  under  the  said  char- 
terparty,  after  deducting  any  sums  properly  advanced  or  expended  hy 
them.  2.  An  account  of  what  is  due  to  the  Pit  under  or  hy  virtue  of 
her  charge  upon  the  said  freight  of  the  said  ship.  Let  what  on  taking 
the  last-mentioned  account  shall  he  found  due  to  the  Pit  be  paid  to  him 
hy  the  said  Defts  P.  and  K.  out  of  the  moneys  which  shall  he  found  due 
from  them  in  respect  of  the  freight  so  far  as  the  same  shall  extend. 
Let  the  costs  of  the  Pit  and  of  the  Defts  P.  and  K.  of  this  suit  he  taxed 
by  the  taxing  master.  Let  the  Pit  pay  to  the  Defts  P.  and  K.  their 
said  costs  when  so  taxed.  Let  the  Deft  T.  pay  to  the  Pit  his  costs 
when  taxed,  including  what  he  shall  have  paid  to  the  Defts  P.  and  K. — 
Liberty  to  apply.  Brown  v.  Tanner,  L.  E.  2  Eq.  806 ;  reversed,  L.  E. 
3  Ch.  697. 

The  Merchant  Shipping  Acts. 

A  registered  ship,  or  any  share  therein,  when  disposed  of  by  persons  qualified 
to  he  owners  of  British  ships,  must  he  transferred  hy  hill  of  sale,  and  such  trans- 
fer and  the  transmission  of  interests  hy  death,  bankruptcy,  or  marriage  must  be 
registered  in  manner  provided  hy  the  Merchant  Shipping  Acts,  17  &  18  Vict. 
c.  104,  and  17  &  18  Vict.  c.  120. 

By  the  Act  17  &  18  Vict,  c  104,  a  registered  ship  or  any  share  therein  may 
he  made  a  security  for  a  loan  or  other  valuable  consideration,  and  the  mortgage 
must  be  in  the  form  mentioned  in  the  schedule  to  the  Act.  On  production  of 
such  instrument  the  registrar  of  the  port  at  which  the  ship  is  registered  is  to 
record  the  same  in  the  register  hook :  sects.  65  and  67. 

Whenever  any  registered  mortgage  has  been  discharged,  an  entry  is  to  he  made 
in  the  register  book  on  production  of  the  mortgage  deed :  sect.  68. 

Where  the  discharge  of  a  mortgage  has  been  duly  registered  under  this  section 
the  mortgage  cannot  be  revived  on  an  allegation  that  the  discharge  was  given  by 
mistake :  Bell  v.  Blyth,  L.  R.  6  Bq.  201 ;  S.  C,  4  Ch.  136. 

A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  he  transferred,  and 
the  transfer  registered  :  17  &  18  Vict.  c.  120,  s.  73. 

The  transmission  of  interest  of  mortgagees  in  consequence  of  death,  bank- 
ruptcy, marriage  of  female  mortgagee,  or  by  any  other  lawful  means  other  than 
by  transfer  under  the  Act,  is  to  be  authenticated  by  declaration  and  evidenced 
according  to  the  Act :  sects.  74  and  75. 

Any  registered  owner,  if  desirous  of  selling  or  mortgaging  the  ship  or  share 
therein  at  any  place  out  of  the  country  or  possession  in  which  the  port  of  regis- 
try is  situate,  may  obtain  from  the  registrar  certificates  giving  powers  of  sale  or 
mortgage  :  sects.  76,  77,  78,  79. 

The  power  has  to  be  exercised  conformably  with  the  directions  contained  in 
the  certificate,  and  no  mortgage  hond  fide  made  thereunder  can  he  impeached 
by  reason  of  the  death  before  the  making  of  the  mortgage  of  the  person  by  whom 
the  power  was  given:  sect.  80  (1),  (2),  (3). 

New  certificates  may  be  issued  upon  proof  of  loss  or  obliteration  of  original 
certificates :  sect.  83. 

The  registry  of  any  ship  may  be  transferred  from  one  port  to  another  upon  the 
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application  of  parties,  whether  as  owners  or  mortgagees.  And  such  transfer  of 
registry  will  not  affect  the  rights  of  persons  interested:  17  &  18  Vict.  c.  120, 
sects.  89,  91. 

Although  the  latter  Act  contains  no  provision  negativing  validity  of  a  mort- 
gage made  otherwise  than  according  to  the  terms  of  the  Act,  the  whole  scope  of 
the  Act  is  to  that  effect,  and  an  equitable  mortgage  not  complying  with  the 
terms  of  the  Act  as  to  registration  was  held  invalid :  Liverpool  Borough  Barik  v. 
Turner,  IJ.  &  H.  159  ;  2  De  G.  F.  &  J.  502. 

No  notice  of  any  trust,  express,  implied,  or  constructive,  is  to  he  entered  on  the 
register,  and,  subject  to  any  rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  any  other  person,  the  registered  owner  of  any  ship,  or  share  therein,  has 
power  absolutely  to  dispose  of  the  same :  17  &  18  Vict.  c.  104,  s.  43. 

Under  this  section  it  has  been  held  that  the  assignees  in  bankruptcy  of  the 
owner  of  a  ship  cannot  claim  it  against  a  mortgagee  whose  mortgage  made  before 
the  completion  of  the  ship  was  registered  after  it  was  completed,  and  registered  by 
the  owner:  Bell  v.  Barik  of  London,  3  H.  &  N.  730,  cited  in  Fisher,  vol.i. 
p.  65. 

The  expression  "  beneficial  interest  "  whenever  used  in  the  second  part  of  the 
principal  Act  (17  &  18  Vict.  c.  104)  includes  interest  arising  under  contract,  and 
other  equitable  interests ;  and  the  intention  of  the  said  Act  is  that  without  pre- 
judice to  the  provisions  contained  in  the  said  Act  for  preventing  notice  of  trusts 
from  being  entered  in  the  register  book,  and  without  prejiidice  to  the  power  of 
disposition  conferred  by  the  said  Act  on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  contained  in  the  said  Act  relating  to  the 
exclusion  of  unqualified  persons  from  the  ownership  of  British  ships,  equities  may 
be  enforced  against  owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein :  25  &  26  Vict.  c.  63,  s.  3  (Merchant  Shipping  Amendment  Act,  1862). 

Under  this  section  it  has  been  held,  that  although  a  mortgage  transaction  in 
order  to  operate  as  a  valid  transfer  must  be  a  complete  satisfying  the  terms  of 
17  &  18  Vict.  c.  104  {Liverpool  Borough  Barik,  supra),  it  is  open  to  the  owners  of 
a  ship  to  shew  that  the  transfer,  though  absolute  in  its  terms,  was  intended  as  a 
security  only :  Ward  v.  Beck,  9  Jur.  (N.S.)  912  ;  The  Innisf alien,  L.  R.  1  A.  & 
B.  72. 

And  where  a  deposit  of  title  deeds  has  been  made  under  circumstances  which 
rendered  compliance  with  the  statute  as  to  registration  impossible,  the  Court  of 
Chancery  has  declared  the  mortgagees  entitled  to  a  lien  upon  the  sale  moneys  of  a 
ship :  Lacon  v.  lAffen,  9  Jur.  (N.S.)  13  ;  see  also  Stwpleton  v.  Haymen,  10  Jur. 
(N.S.)  497. 

Under  the  50th  section  of  17  &  18  Vict.  c.  104,  a  pledge  by  the  master  and  sole 
owner  of  a  ship  of  the  certificate  of  registry,  although  for  a  sufiioient  consideration, 
is  illegal  and  void  :  Wiley  v.  Crawford,  7  Jur.  (N.S.)  1296  ;  and  an  action  will  lie 
by  the  master  and  owner  against  the  person  detaining  it. 

The  right  of  an  insurer  of  ships  who  is,  but  does  not  appear  on  the  register  as, 
the  mortgagee  to  the  proceeds  of  the  policies,  is  not  affected  by  the  Acts :  Lad- 
hrooke  r.  Lee,  4  De  G.  &  Sm.  106  ;  Fisher,  vol.  i.  p.  66. 

It  is  not  necessary  to  comply  with  the  Acts  in  order  to  make  a  valid  assign- 
ment of  the  present  or  future  (Douglas  v.  Russell,  4  Sim.  524 ;  1  M.  &  K.488) 
freight  of  the  ship,  provided  the  object  be  carried  out  by  a  distinct  contract : 
Fisher,  vol.  i.  p.  67 ;  Mestaer  v.  Gillespie,  11  Ves.  521 ;  Langton  v.  Eorton; 
1  Hare,  549  ;  Oibson  v.  Ingo,  6  Hare,  112. 

Although  the  mortgagee  of  a  ship  is  entitled  to  the  freiglit  earned  by  it,  the 


500  .  MORTGAGES.  [Pakt  II. 

mortgagor  is,  in  the  absence  of  any  contract  between  himself  and  the  mortgagee, 
entitled  to  the  cargo  :  Alexcmder  v.  Svmrm,  18  Beav.  83. 

The  freight  to  he  earned  by  a  particular  voyage  may  be  effectually  assigned, 
although  the  ship  and  the  freight  generally  may  have  been  previously  mortgaged : 
Lindsay  v.  Qibhs,  22  Beav.  522. 

The  mortgagee  of  a  ship  is  entitled  to  all  the  rights  and  liable  to  all  the  duties 
of  an  owner  from  the  time  of  taking  possession,  and  he  is  entitled  to  receive  all 
freight  remaining  due  when  possession  is  taken :  Brown  v.  Tanner,  L.  E.  3  Ch. 
597  ;  Wilson  v.  Wilson,  L.  E.  14  Bq.  32.  See  also  Oato  v.  Irving,  5  De  G.  & 
Sm.  210 ;  Roberts  v.  Brett,  11  H.  L.  0.  337. 

Where  the  owner  of  a  ship  assigned  the  freight,  not  yet  earned,  and  three  days 
afterwards,  with  the  knowledge  of  the  assignee,  mortgaged  the  ship,  and  the  mort- 
gage was  registered,  the  assignee  who  had  omitted  to  give  notice  of  his  claim 
upon  the  freight  was  not  entitled  to  set  up  his  right  against  the  mortgagees; 
Wilson  V.  Wilson,  L.  E.  13  Eq.  32. 

The  first  registered  mortgagee  of  a  ship,  by  taking  possession  of  her  before  the 
freight  is  completely  earned,  obtains  a  legal  right  to  receive  the  freight,  and  to 
retain  thereout  not  only  what  is  due  on  his  first  mortgage,  but  also  the  amount  of 
any  subsequent  charge  which  he  may  have  acquired  on  the  freight,  in  priority  to 
every  equitable  charge  of  which  he  had  no  notice:  Liverpool  Marine  Credit 
Compwny  v.  Wilson,  L.  E.  7  Ch.  507. 

It  makes  no  difference  that  a  subsequent  incumbrancer  was  the  first  to  give 
notice  to  the  charterers  of  his  charge  on  the  freight :  S.  0. 

The  transfer  of  goods  for  valuable  consideration  by  a  consignee  for  a  limited 
purpose  does  not  destroy  the  consignor's  right  of  stoppage  in  transitu,  ultra  the 
particular  lien  of  the  transferee :  Spalding  v.  Rvding,  6  Beav.  275 ;  Order, 
p.  497 ;  Coventry  v.  Gladstone,  L.  E.  6  Bq.  44. 

BOTTOMET. 

Bottomry,  or  the  security  by  which  the  fabric,  rigging,  and  stores  of  a  ship 
are  charged  with  the  repayment  of  money  advanced  for  her  repairs,  or  for  other 
purposes  necessary  for  the  prosecution  of  her  voyage,  is  a  negotiable  instrument. 

The  form  of  a  bond  is  not  necessary  for  the  validity  of  the  instrument.  The 
power  to  make  a  valid  contract  of  bottomry  is  generally  vested  in  the  master  of 
the  ship  alone,  and  the  power  is  based  upon  the  necessity  of  acting  by  an  agent 
where  no  contract  can  be  made  by  the  owner :  see  Fisher,  vol.  i.  p.  76. 

The  power  of  raising  money  on  bottomry  is  not  confined  to  the  ship  and  freight. 
In  case  of  necessity  the  master  may  also  hypothecate  the  cargo :  Ibid.  76  ;  The 
Lord  Cochra/n,  8  Jur.  714. 

The  shipowner  remains  liable  to  the  owner  of  the  cargo  for  whatever  the  latter 
may  have  had  to  pay  by  reason  of  the  insufficiency  of  the  ship  and  freight  to  pay 
the  sum  due  on  the  bond :  Benson  v.  Duncan,  1  Ex.  537. 

The  repayment  of  money  due  on  a  bottomry  bond  is  made  to  depend  upon  the 
safe  arrival  of  the  ship,  and  the  contract  will  be  avoided  by  a  condition  for  pay- 
ment on  other  terms:  Siainbank  v.  Penning,  15  Jur.  1082;  Stainhank  v. 
Shepard,  17  Jur.  1032. 

The  security  is  not  rendered  invalid  by  reason  of  the  alleged  illegality  of  the 
voyage :  The  Mary  Ann,  L.  E.  1  A.  &  E.  13. 

The  money  may  be  raised  for  the  repairs  of  the  ship,^nd  for  payment  of  all 
necessary  charges  in  and  about  the  ship  and  crew  to  enable  her  to  prosecute  her 
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voyage,  and  for  salvage :  The  Royal  Arch,  Swabey,  629,  cited  in  Fisher,  vol.  i. 
p.  78 ;  Wallace  v.  Fielden,  7  Moo.  P.  0.  398. 

The  master  must,  before  he  borrows  money  on  a  bottomry,  communicate,  if 
possible,  with  the  owner  of  the  ship  :  The  Oriental,  7  Moo.  P.  C.  408. 

And  before  hypothecating  the  cargo  the  master  should,  if  possible,  communi- 
cate with  the  owner  or  consignee  of  the  cargo :  2'he  Bonaparte,  8  Moo.  P.  0. 
459 ;  14  Jur.  605 ;  Cargo  ex  Sultan,  5  Jur.  (N.S.)  1060. 

The  essence  of  a  bottomry  security  is  that  there  shall  be  a  maritime  risk  to  be 
ascertained  from  the  contents  of  the  instrument :  L.  U.  1  Ad.  14.  The  repayment 
of  the  money  advanced  is  made  to  depend  upon  the  safe  arrival  of  the  ship,  and 
the  contract  will  be  avoided  by  a  condition  for  payment  upon  other  terms :  Stain- 
hank  V.  Fenning,  17  Jur.  1032. 

Respondentia  applies  to  the  cargo  alone :  Cargo  ex  Sultan,  5  Jur.  (N.S.)  1060. 

Respondentia  securities,  unlike  such  as  are  made  on  bottomry,  bind  the  owners 
personally :  2  Bl.  Com.  458  ;  Busk  v.  Fearon,  4  East,  319. 

If  justice  requires  that  before  payment  of  the  bond  a  more  complete  investiga- 
tion should  be  made  into  the  circumstances  under  which  it  was  given  than  the 
forms  of  the  Admiralty  Court  will  allow,  and  there  are  equities  which  the  Court 
of  Chancery  only  can  determine,  it  wiU  restrain  proceedings  on  the  bond  in  the 
Court  of  Admiralty :  Fisher,  86  ;  Duncan  v.  McCalmont,  3  Beav.  409. 


REDEMPTION  SUITS. 

Mortgagee  in  Possession — Common  Decree. 

[If  right  of  Bedemption  has  heen  in  dispute  :  Declare  that  the  right  of 
redemption  in  the  premises  comprised  in,  &c.,  is  still  subsisting.]  Let 
the  following  accounts  be  taken  : — 

1.  An  account  of  what  is  due  to  the  Deft  for  principal  and  interest 
on  his  mortgage  in  the  pleadings  mentioned,  and  for  his  costs  of  this 
suit  (such  costs  to  be  taxed  by  the  taxing  master). 

2.  An  account  of  the  rents  and  profits  of  the  hereditaments  received 
by  the  Deft  or  by  any  other  person  or  persons  by  his  order  or  for  his 
use,  or  which  without  his  or  their  wilful  default  might  have  been  so 
received.  Let  what  shall  appear  due  on  such  last-mentioned  account 
be  deducted  from  what  shall  appear  due  to  the  Deft  for  principal, 
interest,  and  costs  on  the  account  numbered  1. 

Upon  the  Pit  paying  to  the  Deft  what  shall  be  certified  to  be  due  to 
him  for  principal,  interest,  and  costs,  after  such  deduction  as  afore- 
said, within  six  calendar  months,  &c.,  at  such  time  and  place,  &c.,  Let 
the  Deft  re-convey  [re-surrender,  or  re-assign]  the  said  mortgaged 
hereditaments  free  and  clear,  &c.,  and  deliver  up  all  deeds  [court 
rolls],  documents,  and  writings,  &c.  But  in  default  of  the  Pit  paying 
to  the  Deft  what  shall  be  certified  to  be  due  for  such  principal,  interest, 
and  costs  after  such  deduction  as  aforesaid,  by  the  time  aforesaid.  Let 
the  Pit's  action  from  thenceforth  stand  dismissed  out  of  this  Court, 
with  costs  to  be  taxed,  &c.,  and  paid,  &c.^Liberty  to  apply. 
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Special  Accounts  and  Inquiries. 

Bejiairs. 

Let  an  aecoTint  be  taken  of  all  sums  of  money  laid  out  by  the  Deft 
in  necessary  repairs  or  lasting  improvements  on  the  premises  com- 
prised in  the  said  mortgage.  Let  interest  be  computed  on  the  sums 
which  shall  appear  to  have  been  so  laid  out  after  the  same  rate  of 
interest  as  the  mortgage  carries.  Let  what  shall  appear  due  on  such 
account  be  added  to  what  shall  appear  due  for  principal,  interest,  and 
costs. 

Bents  and  Profits. 

Let  an  account  be  taken  of  the  rents  and  profits  received  by  the 
Deft  or  by  any  other  person  or  persons  by  his  order  or  for  his  use,  or 
which  without  the  wilful  default  of  the  said  Deft  might  have  been  so 
received.  Let  what  shall  appear  due  on  such  account  be  deducted 
from  what  shall  appear  due  for  principal,  interest,  and  costs. 

Occupation  Bent. 

Let  an  inquiry  be  made  whether  the  Deft  has  been  in  actual  pos- 
session and  enjoyment  of  the  mortgaged  premises,  and  for  what  period ; 
and  if  it  shall  appear  that  he  has  been  in  such  possession  and  enjoy- 
ment, Let  an  annual  value  by  way  of  occupation  rent  be  set  thereon 
for  such  period,  and  be  settled  by  the  judge  in  chambers.  Let  the  Deft 
be  charged  therewith ;  and  Let  the  same  be  deducted  from  what  shall 
appear  due  for  principal,  interest,  and  costs. 

Insurance  Premiums — Fines. 

Let  an  account  be  taken  of  the  sums  paid  by  the  Deft  for  premiums 
on  the  policy  of  insurance  in  the  pleadings  mentioned,  with  interest 
thereon  at  the  same  rate  as  the  mortgage  carries.  Let  the  amount 
which  shall  be  certified  to  have  been  so  paid  be  added  to  the  amount 
which  shall  be  certified  to  be  due  for  principal,  interest,  and  costs. 

Annual  Bests. 

Let  an  account  be  taken  of  rents  and  profits,  &c. ;  and  in  taking  the 
said  account  Let  annual  rests  be  made  of  the  clear  balances,  and  Let 
interest  be  computed  on  such  respective  balances  at  the  rate  of  £5  per 
cent,  per  annum.  And  in  making  such  annual  rests,  except  the  first, 
the  interest  of  each  preceding  balance  is  to  be  included  in  the  balance 
then  stated,  so  as  to  charge  the  Deft  with  compound  interest  thereon. 
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Bedemption  Suit — Tender  of  Money  due — Payment  into  Court. 

Plts  to  be  at  liberty  on  or  before  the  day  — -of  —  to  pay  into  Court  the 
sum  of  £600.  Upon  such  payment,  Let  the  Defts  deliver  up  all  deeds, 
&c.  Let  an  account  be  taken  of  what  on  the  18th  March  last  was 
due  to  the  Defts  for  principal  and  interest  in  respect  of  their  mortgage 
security,  and  for  such  (if  any)  costs,  charges,  and  expenses  as  are 
secured  thereby,  or  to  which  they  were  entitled  under  the  said  mort- 
gage security  (such  costs  to  be  taxed,  &c.).  And  if  it  shall  appear  on 
taking  such  account  that  the  amount  due  to  the  Defts  on  the  18th 
March  last  did  not  exceed  the  sum  of  £570,  Let  it  be  referred,  &c.,  to 
tax  the  Pits  their  costs  of  suit.  Amount  to  be  deducted  from  what 
shall  be  found  due  to  the  Defts  as  aforesaid.  Balance  to  be  paid  to  the 
Defts  out  of  the  said  £600  when  so  paid  into  Court. — Thereupon  Defts 
to  re-convey,  &c. — Eesidue  of  the  £600  to  be  paid  to  the  Pits.  But  in 
case  the  Pits  shall  not  pay  the  £600  into  Court,  then  upon  tlieir  paying 
to  the  Defts  the  amount  found  due  within  six  calendar  months,  Defts 
to  re-convey  and  deliver  up  all  deeds,  &c.  In  default  of  Pits  redeeming, 
the  Defts'  claim  to  be  dismissed  with  costs.  But  in  case  in  taking  the 
accounts  it  shall  be  found  that  the  amount  due  to  the  Defts  on  the 
18th  March  did  exceed  the  said  £570,  subsequent  interest  to  be 
computed  from  the  said  18th  March  and  added  to  the  amount 
found  due.  Costs  of  Defts  to  be  taxed  and  added  to  the  amount  found 
due,  and  total  amount  paid  to  the  Defts  out  of  the  £600  when  paid 
into  Court.  Eesidue  of  the  £600  to  be  paid  to  the  Pits.  If  the  £600 
is  insufficient  to  pay  the  whole  amount  found  due  to  Defts,  the  whole 
to  be  applied  in  part  payment,  and  residue  paid  by  the  Pits  to  the 
Defts.  And  thereupon  Defts  to  re-convey,  &c.,  And  in  case  the  Pits 
shall  not  pay  the  £600  into  Court,  but  shall  pay  the  amount  due 
within  six  calendar  months,  &o.,  after  the  date  of  the  chief  clerk's  certi- 
ficate, at  such  time  and  place  &c.,  Defts  to  re-convey  and  deliver  up 
&c. ;  but  in  default,  Pits'  bill  to  stand  dismissed  with  costs.  Harmerv. 
Priestly,  16  Beav.  569. 

Successive  Bedemptions — Suit  hy  Second  Mortgagee  v.  First  and  Third 

and  Mortgagor. 

Let  the  following  accounts  be  taken  : — 

1.  An  account  of  what  is  due  to  the  Deft  B.  [first  mortgagee]  for 
principal  and  interest,  &c.,  and  for  costs  to  be  taxed,  &c.  Upon  payment 
by  Pit  of  the  amount  certified,  Deft  B.  to  convey,  &o.,  and  deliver  up, 
&c.  In  default  of  payment  action  to  be  dismissed  with  costs,  to  be  taxed 
and  paid,  &c.  And  in  case  of  such  payment,  Let  interest  be  computed 
on  what  the  Pit  shall  so  pay,  and  Let  an  account  be  taken  of  what  is 
due  to  the  Pit  on  his  own  mortgage   dated,  &c.,  for  principal  and 
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interest,  and  for  costs  of  suit,  such  costs  to  be  tas:ed,  &c.  Upon  pay- 
ment by  Deft  C.  [third  mortgagee]  within  three  calendar  months,  &c., 
Let  Pit  convey,  &c.,  and  deliver  up,  &c.  In  default  of  payment 
Deft  C.  to  be  foreclosed.  In  case  of  such  foreclosure  Pit's  subsequent 
interest  to  be  computed,  and  subsequent  costs  taxed.  And  upon  pay- 
ment by  Deft  D.  [mortgagor]  of  what  the  Pit  shall  have  paid  Deft  B., 
and  subsequent  interest  and  costs,  and  of  amount  due  on  Pit's  mort- 
gage, within  three  calendar  months,  &c..  Pit  to  convey,  &c.  In 
default  Deft  D.  [mortgagor]  to  be  foreclosed.  In  case  the  Deft  C. 
redeem  the  Pit,  an  account  of  what  he  shall  pay  Pit  with  interest, 
and  of  Deft  C.'s  own  mortgage  debt,  interest,  and  costs,  &o.  Upon 
payment  by  Deft  D.,  Deft  C.  to  convey.  In  default  of  payment 
Deft  D.  to  be  foreclosed. — Liberty  to  apply. 

Suit  in  Natv/re  of  Bedemption  Suit — Deft  claiming  to  he  Equitable 
Mortgagee — Charged  with  Waste. 

Let  the  following  accounts  be  taken : — 

1.  An  account  of  what  is  due  for  principal  and  interest  to  Stephen 
Jones  deceased  and  to  the  Deft  respectively  under  the  trusts  of  the 
indenture  of  the  17tli  May,  1849,  and  the  security  of  the  equitable 
mortgage  transferred  to  the  Deft  by  Evan  Jones  in  the  pleadings 
mentioned,  and  Let  such  account  be  taken  upon  the  footing  of  the 
sum  of  £650,  being  the  total  principal  sum  to  be  discharged  under  the 
trusts  of  the  said  indenture  of  the  17th  May,  1849. 

2.  An  account  of  the  rents  and  profits,  &c.,  received  by  the  said 
Stephen  Jones  deceased,  and  by  the  Deft  or  either  of  them,  or  which 
without  their  wilful  default,  &c.  Let  a  value  by  way  of  annual  rent 
be  set  on  the  farm  called  Bronhonnant  during  the  occupation  thereof 
by  the  Deft  from  the  25th  March,  1862,  to  the  29th  September,  1862, 
and  Let  the  Deft  be  charged  with  such  value  in  the  said  account  of 
rents  and  profits.  Let  what  shall  from  time  to  time  be  charged  against 
the  said  Stephen  Jones  and  the  Deft,  or  either  of  them,  in  taking  the 
accounts  aforesaid,  be  applied  in  accordance  with  the  trusts  of  the  said 
indenture  dated  17th  May,  1849,  and  in  discharge  of  the  amount  which 
shall  be  certified  to  be  due  on  the  security  of  the  said  equitable  mortgage. 
Directions  for  appointment  of  receiver.  Let  so  much  of  the  Pit's  bill 
as  relates  to  waste  to  the  stock,  crops,  implements,  and  effects,  &c.,  be 
dismissed  without  costs.  Let  the  Pit's  costs  of  suit  up  to  the  hearing, 
save  in  so  far  as  such  costs  may  have  been  incurred  by  such  parts  of 
the  biU  as  are  dismissed,  be  taxed  by  the  taxing  master  and  paid  by  the 
Deft.  Adjourn  further  consideration. — Liberty  to  apply.  James  v. 
Jones  (V.-C.  B.),  Feb.  21,  1871. 
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Bedemption  and  Foreclosure  Decree — Suit  hy  Judgment  Creditor — 
Payment  into  Court. 

Let  the  following  accounts  be  taken  : — 1.  An  account  of  what  is  due 
to  the  Deft  Eichard  Buckley,  and  to  the  Defts  Eichard  Buckley  and 
William  Preston  Bradbury,  as  the  legal  personal  representatives  of  the 
Deft  Thomas  Buckley,  deceased,  and  to  William  Ellison  Highams  Bott 
and  Thomas  Lewis  as  his  trustee,  for  principal  and  interest  on  their 
respective  mortgages  and  charges  in  the  pleadings  mentioned,  and  for 
tieir  respective  costs  as  mortgagees  and  of  this  suit,  such  costs  to 
be  taxed  by  the  taxing  master,  who  in  taxing  the  same  is  to  allow 
only  one  set  of  costs  as  between  the  Defts  William  Ellison  Highams 
Bott  and  Thomas  Lewis. 

And  upon  the  Pit  paying  to  the  Deft  Eichard  Buckley  and  the 
Defts  Eichard  Buckley  and  William  Preston  Bradbury,  as  such  legal 
personal  representatives  as  aforesaid,  what  shall  be  certified  to  be  due 
to  them  respectively  for  principal,  interest,  and  costs,  as  aforesaid, 
and  paying  into  Court  to  the  credit  of  this  cause,  B.  v.  B.,  what  shall 
be  certified  to  be  due  to  the  Deft  William  Ellison  Highams  Bott  or 
the  Deft  Thomas  Lewis  as  his  trustee  for  principal  and  interest  (if 
any)  as  aforesaid,  and  paying  to  them  what  shall  be  certified  to  be 
due  to  them  for  costs  as  aforesaid,  within  six  calendar  months  after 
the  date  of  the  chief  clerk's  certificate,  at  such  time  and  place,  and  in 
such  manner  as  shall  be  thereby  appointed.  Let  the  Defts  other  than 
the  Deft  William  Bott  convey  the  said  mortgaged  hereditaments  free 
and  clear  of  and  from  all  incumbrances  made  by  them  respectively,  or 
any  persons  claiming  by,  from,  or  under  them  respectively,  and  deliver 
up  all  deeds  and  vwitings,  &c.,  upon  oath  to  the  Pit,  or  as  he  shall 
direct.  But  in  default  of  the  Pit  paying  to  the  said  Defts  and  into 
Court  as  aforesaid  what  shall  be  certified  to  be  due  to  the  Defts  respec- 
tively for  such  principal,  interest,  and  costs  as  aforesaid.  Let  the  Pit's 
bill  from  thenceforth  stand  dismissed  with  costs,  to  be  taxed,  &c.,  and 
paid,  &o. 

And  in  case  the  Pit  shall  redeem  the  said  mortgaged  premises.  Let 
the  sum  which  the  Pit  shall  so  pay  into  Court  as  aforesaid  be  in- 
vested in  Consolidated  £3  per  Cent.  Annuities  to  the  credit  of  this 
cause,  B.  v.  J5.,  to  an  account  to  be  intituled.  The  mortgage  account 
of  the  Deft  Thomas  Lewis  as  trustee  for  the  Deft  William  Ellison 
Highams  Bott.  And  Let  subsequent  interest  be  computed  on  what 
the  Pit  shall  have  so  paid  to  the  said  several  Defts  (other  than  the 
Deft  William.  Bott)  and  into  Court  as  aforesaid.  And  Let  an  account 
be  taken  of  what  is  due  to  the  Pit  upon  or  by  virtue  of  his  judgment 
in  the  bill  mentioned,  and  for  his  costs  of  suit,  to  be  taxed,  &c.  Let, 
upon  the  Deft  WiUiam  Bott  paying  to  the  Pit  what  be  shall  have  so 
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paid  to  the  Defts  other  than  the  Deft  William  Bott  and  into  Court  as 
aforesaid,  together  with  what  shall  be  certified  to  he  due  to  him  in 
respect  of  such  subsequent  interest  thereon  as  aforesaid,  and  also  what 
shall  be  certified  to  be  due  to  the  Pit  upon  or  by  virtue  of  his  said 
judgment,  and  for  his  costs  as  aforesaid,  within  three  calendar  months 
after  the  date  of  the  chief  clerk's  certificate,  at  such  time  and  place  as 
shall  be  thereby  appointed.  Let  the  Pit  re-convey  the  said  mortgaged 
premises,  and  deliver  up  all  deeds,  &c.,  upon  oath  to  the  Deft  William 
Bott,  or  as  he  shall  appoint.  Let  the  dividends  to  accrue  during  the 
life  of  William  Bott  upon  the  Consolidated  £3  per  Cent.  Annuities,  to 
be  purchased  as  hereinbefore  directed,  be  paid  to  the  Deft  William 
Bott  until  further  order. 

But  in  default  of  the  Deft  William  Bott  paying  to  the  Pit  what 
shall  be  certified  to  be  due  to  him  within  the  time  aforesaid,  the 
Deft  William  Bott  is  from  thenceforth  to  stand  absolutely  debarred 
and  foreclosed,  &c.  And  in  that  case  Let  the  dividends  as  they 
accrue  during  the  life  of  the  Deft  William  Bott  upon  the  said  Con- 
solidated Annuities  be  paid  to  the  Pit  Samuel  Becket  or  his  legal 
personal  representative. — Continue  the  receiver. — Liberty  to  apply 
after  the  death  of  Deft  William  Bott  as  to  payment  of  the  said  Con- 
solidated Annuities.     Beckett  v.  Buckley,  L.  E.  17  Eq.  435. 

Bedemption  Suit  hy  Judgment  Creditor  and  Trustee  against  Mortgagee 
and  Mortgagor. 

Let  it  be  referred,  &c.,  to  take  an  account  of  what  is  due  to  Deft 
H.  for  principal,  interest,  and  costs,  &o.  Upon  payment  by  Pits  within 
six  months,  &c.,  at  such  time  and  place,  &c..  Deft  H.  to  convey  and 
assign  to  Pit  C.  or  as  she  shall  appoint  free  and  clear,  &c.,  and 
deliver  up  all  deeds,  &c.  In  default  of  payment,  bill  to  be  dismissed. 
In  case  the  Pits  shall  pay  to  the  Deft  H.  what  shall  be  certified  to 
be  due,  &o.,  an  account  of  what  is  due  to  the  Pit  K.  on  the  judgmMit 
obtained  by  her  in  the  name  of  the  other  Pit  C,  her  trustee,  against 
the  Deft  G.,  and  tax  the  Pit's  their  costs  at  law  and  in  this  Court. 
Upon  Deft  G.  paying  to  Pit  C.  or  as  the  Pit  K.  shall  direct,  what 
shall  be  found  due  to  Pit  K.  on  her  judgment,  and  to  the  Pits  for 
their  costs,  and  what  the  Pits  shall  pay  to  the  Deft  H.  for  principal, 
interest,  and  costs  as  aforesaid  with  interest,  &c.,  within  three  months, 
&c..  Pit's  to  convey  and  assign  mortgaged  premises,  and  judgment  to 
Deft  G.,  or  as  he  shall  direct,  free  and  clear,  &o.,  and  deliver  up,  &c. 
In  default  Deft  G.  to  be  foreclosed:  Eenner  v.  Goulston  (L.  C), 
January  28,  1841. 
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Bedemjption  Suit  by  Judgment  Creditor — Mortgage  by  A.  of  Estates  1,  2,  3, 
and  4,  subject  to  Legacy — Subsequent  Mortgage  of  1  and  4  to  G. — Settle- 
ment of  1,'d,  and  4 — Lease  of  part  1  to  T. — Mortgage  of  2  to  D. 

An  account  of  what  is  due  to  Z.  and  B.  his  wife  in  right  of  B.  for 
principal  and  interest  on  her  legacy  of  £800 ;  interest  to  he  at  £4  per 
cent,  for  six  years  prior  to  the  filing  of  the  hill,  or  at  the  rate  directed 
hy  the  will — and  tax  their  costs.  Account  of  what  is  due  to  C.  and  D. 
for  piincipal  and  interest,  D.  accounting  for  rents  and  profits  received 
by  him,  and  tax  their  costs.  Upon  the  Pit  paying  to  Z.  and  B.  his 
wife  the  amount  of  principal,  interest,  and  costs  due  to  her,  and 
paying  to  C.  and  D.  their  principal,  interest,  and  costs  within  six 
months,  &c..  Let  Z.  and  B.,  C.  and  D.  respectively  assign  and  convey. 
In  default  dismiss  bill  with  costs  to  be  paid  by  Pit. 

But  in  case  Pit  shall  redeem  them,  compute  subsequent  interest 
upon  what  the  Pit  shall  pay,  and  take  an  account  of  what  is  due  to 
Pit  for  principal  and  interest  upon  his  judgment  debt,  and  tax  his 
costs.  And  upon  payment  by  subsequent  incumbrancers  to  Pit  of 
what  she  shall  pay  to  Z.  and  B.  his  wife,  C.  and  D.  for  principal, 
interest,  costs,  and  subsequent  interest,  and  also  Pit's  principal,  interest, 
and  costs  within  three  months,  &c..  Let  the  Pit  release  and  convey,  &c. 
In  default  of  payment.  Let  them  be  foreclosed,  &c.  And  in  that  case 
Let  subsequent  interest  be  computed  upon  the  Pit's  payments,  and 
upon  what  is  found  due  to  her,  and  Let  her  further  costs  be  taxed, 
&c.  And  upon  payment  by  F.  to  Pit  of  what  she  shall  have  paid  to 
Z.  and  B.  his  wife,  C.  and  D.  with  subsequent  interest,  and  what  is 
due  to  herself  as  aforesaid  within  three  months  as  aforesaid,  Let  Pit 
convey  to  F.    In  default,  F.  to  be  foreclosed. 

In  case  of  redemption  by  subsequent  incumbrancers,  subsequent 
interest  to  be  computed  upon  what  they  shall  pay,  and  an  account  to 
be  taken  of  what  is  due  to  them  on  their  judgment  debt,  and  for 
their  lien  secured  by  deposit  of  title  deeds,  deducting  rents  received 
by  them,  and  tax  their  costs  ;  and  upon  payment  to  them  by  F.  of 
the  total  amount  due  within  three  months,  &c..  Let  them  release  and 
convey  to  F.  In  default,  F.  to  be  foreclosed.  Usual  directions — 
Liberty  to  apply.  HugTies  v.  Williams,  3  M.  &  G.  683;  Fisher, 
Appendix,  p.  1052. 

Bedemption  Suit  by  Assignees  in  BanJcruptcy — Mortgagor  seised  of  Estates 
1,  2,  3  and  4,  subject  to  Legacy,  Mortgages  1,  3,  am,d  4 — Marriage 
Settlement — Mortgages,  No.  2 — Becomes  bankrupt. 
Let  interest  be  calculated  from  the  day  —  of  —  (the  date  of  filing 

the  bill)  on  the  legacy  of  £800  bequeathed  by  the  will  of  —  to  B  — . 

Account  of  what  is  due  to  the  several  incumbrancers.     Let,  on  Pit 
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[creditors'  assignee  of  mortgagor]  and  Deft  X.  [tenant  in  tail  under 
the  settlement]  paying  to  the  Defts,  the  incumbrancers  respectively, 
what  shall  be  certified,  &c.,  the  said  Defts  release  and  convey  the 
estates  comprised  in  their  several  mortgages,  according  to  the  re- 
spective interests  of  the  several  parties  free  and  clear,  &c.,  that  is  to 
say :  as  to  the  estate  2  (unsettled)  to  the  Pit  and  Deft  X  or  to  such 
of  them  as  shall  so  redeem  the  same,  and  as  to  estates  1,  3,  and  4 
(settled)  upon  the  trusts  of  the  settlement,  dated,  &c.  Delivery  of 
deeds,  &c.  But  in  default  of  Pit  and  X.  or  either  of  them  redeeming 
the  mortgaged  premises  within  the  time  aforesaid,  Pit's  bill  to  be 
dismissed  with  costs.  Ghwppell  v.  Bees,  as  affirmed  on  appeal,  1  De 
G.  M.  &  G.  393. 

Bedempiion  of  an  Armuity — Suit  hy  Grantor. 

[Declare  that  the  annuity  of  £  —  in  the  pleadings  mentioned  is 
redeemable  upon  the  following  terms,  &c.]  Let  an  account  be  taken 
of  what  is  due  to  the  Deft  B.  [the  grantor]  in  respect  of  the  said 
annuity  and  for  interest  thereon  at  the  rate  of  £■ — per  cent,  per 
annum,  and  for  costs  of  suit.  An  account  of  the  moneys  received  by 
the  said  Deft  in  respect  of  the  said  annuity.  Let  such  moneys  be 
applied,  part  in  reduction  of  what  shall  be  certified  to  be  due  in 
respect  of  the  interest  of  the  said  annuity,  and  then  in  reduction  of 
the  principal  thereof.  Let,  upon  payment  by  the  Pit  of  the  balance 
(to  be  certified)  which  shall  remain  due,  the  Pit  re-convey  [or  release 
and  assign],  &c.  In  default  of  payment.  Pit's  action  to  be  dismissed. 
And  in  case  it  shall  be  certified  that  the  Deft  has  received  more  than 
is  due  in  respect  of  the  said  annuity.  Let  the  overplus  be  paid  to 
the  Pit,  the  grantor. — Liberty  to  apply. 

Bedempiion  of  Goods  pledged — Suit  hy  Assignee  of  Bankrupt. 

Let  an  account  be  taken  of  what  is  due  for  money  advanced  by 
Deft  W.  to  W.  C.  [the  bankrupt]  on  the  pledge  of  the  jewels  and 
plate,  &c.  An  account  of  the  said  jewels  and  plate,  &c.,  and  which 
of  them  remain  in  specie  in  the  custody  or  power  of  the  Deft,  and 
what  part  thereof  have  been  sold  or  otherwise  disposed  of  by  the 
Deft.  And  as  to  such  part  thereof  as  have  been  so  sold  or  disposed 
of,  an  account  of  the  real  value  thereof.  Let  the  value  of  such  part 
thereof  as  has  been  so  sold  or  disposed  of  by  the  Deft  be  applied  in 
the  first  place  towards  paying  the  interest,  and  then  towards  sinking 
the  principal.  And  if  upon  the  balance  of  the  said  account  anything 
shall  remain  due  to  Deft,  then  on  payment  thereof  by  the  Pit  to  the 
Deft  at  such  time  and  place,  &c .,  Let  Deft  deliver  to  Pit  such  part  of 
the  said  jewels,  plate,  &c.,  as  shall  be  found  to  remain  in  specie.     In 
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default  of  payment,  Pit's  bill  to  be  dismissed  with  costs.  And  in  case 
it  shall  appear  on  the  said  account  that  the  Deft  is  overpaid  his 
principal  and  interest,  Deft  to  pay  to  Pit  the  overplus,  and  to 
deliver  to  Tit  such  part  of  the  jewels,  plate,  and  effects  as  shall  remain 
in  specie,  to  be  applied  as  part  of  the  personal  estate' of  the  bankrupt 
for  the  benefit  of  the  creditors,  &c.  Further  consideration  reserved. 
Kemp  V.  Westhrooh  (L.  C),  8  July,  1749. 

Redemption  Suit  iy  Mortgagee  of  Shares — Calls  made  before  and 
subsequent  to  Mortgage — Sale. 

Declare  that  the  Pits  are  entitled  to  the  216  shares  in  the  North 
Frances  Mines  Company  (which  were  transferred  to  them  by  Peter 
Stainsby  in  the  pleadings  named  by  way  of  mortgage  for  securing  the 
sum  of  £1700  and  interest),  subject  to  the  payment  of  the  several  chUs 
of  10s.  per  share  made  by  the  said  company  on  tVie  said  shares  since 
such  transfer,  and  that  subject  to  such  payment  the  North  Prances 
Mines  Company  have  a  lien  upon  such  shares  for  the  amount  of  calls 
(if  any)  due  upon  such  shares  from  the  said  Peter  Stainsbj'  previously 
to  his  executing  to  the  Pits  the  transfer  of  the  said  216  shares. 

Let  the  Pits  pay  to  tlie  Defts,  the  committee  of  management  of  the 
said  mine,  the  sum  of  £648,  being  "the  amount  of  the  said  calls  of  10a. 
per  share  made  by  the  said  company  on  the  said  216  shares  since  the 
said  transfer.  By  consent  of  the  said  Defts,  Let  the  said  shares 
be  sold  with  the  approbation  of  the  judge. — Money  to  be  paid  into 
Court. 

Let  an  account  be  taken  of  what  is  due  to  the  Pits  for  principal  and 
interest  on  the  said  £1700,  and  for  costs  of  suit  (such  costs  to  be  taxed, 
&c.),  including  the  sum  of  £648  hereinbefore  directed  to  be  paid  by  the 
Pit  for  calls  as  aforesaid.  Let  the  amount  found  due  be  paid  to  the 
Pits  out  of  the  said  moneys  when  so  paid  into  Court,  If  moneys  not 
sufBcient,  the  whole  to  be  paid  towards  liquidation  of  the  debt,  and 
balance  remaining  due  to  be  certified.  An  account  of  what  is  due 
from  the  estate  of  Peter  Stainsby  to  the  company  for  calls  made  prior 
to  the  transfer  of  the  shares  to  the  Pits,  the  amount  found  due,  and  in 
that  case  the  Defts'  costs  of  suit  to  be  paid  out  of  residue  of  moneys  in 
Court,  ultimate  residue  to  be  paid  to  official  assignee  of  Stainsby.  If 
nothing  found  due  to  Defts  their  costs  of  suit  reserved. — Liberty  to 
apply.     Watson  v.  Bales,  23  Beav.  294. 

Bedemption  Suit  by  Mortgagee  of  Beversion — Unreasonahle  Bargain — 
Interest  at  £5  per  Cent. 

Declaee  that  the  bond  dated,  &c.,  the  promissory  note  dated,  &c., 
and  the  indenture  of  mortgage  dated,  &c.,  and  all  other  securities  (if 

2  L 
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any)  assigned,  deposited,  or  given  to  the  Deft  by  E.  B.  in  the  hill 
named,  ought  to  stand  as  a  security  only  for  such  sum  or  &ums  (if  any) 
as  the  i-aid  Deft  actually  advanced  to  the  said  E.  B.  on  the  security 
thereof,  together  with  interest  on  such  advance  or  advances  at  the  rate 
of  £5  per  cent  per  annum  from  the  date  of  such  advance  or  advances 
to  the  day  of  payment. 

Let  an  account  be  laken  of  all  moneys  actually  advanced  by  the 
Deft  to  the  said  E.  B.  on  the  security  of  the  said  bond,  promissory 
note,  and  mortgage  and  other  securities  (if  any),  together  with  interest 
thereon  at  the  rate  of  £6  per  cent,  per  annum  from  the  date  of  such 
advance  or  advances  to  the  day  of  payment. — Let  the  Pit  pay  to  the 
Deft  what  shall  be  certified  to  be  duo. — Directions  for  delivery  by  Deft 
to  Pit  of  the  securities. — Deft  to  pay  costs  of  suit. — Liberty  to  apply. 
Beynon  v.  Cooi;  (M.  E.),  Feb.  15,  1875  ;  afiBrmed,  L.  E.  10  Ch.  389.. 

The  KiSHT  to  redeem. 

The  estate  in  mortgage  may  be  redeemed  not  only  by  the  persons  specified  in 
the  proviso  for  redemption  and  their  representatives,  but  also  by  all  persons  having 
any  interest  in  or  lien  upon  the  estate :  Fisher,  vol.  i.  p.  293. 

The  equity  of  the  wife's  real  estate  remains  with  her  in  ordinary  cases  as  part 
of  the  inheritance.     With  respect  to  her  chattel  leaseholds,  if  the  husband  and  . 
wife  mortgage,  and  the  husband  survive,  the  redemption  will  belong  to  him.    But 
if  the  wife  survive,  the  right  of  redemption  will  remain  with  her :  Ibid. 

A  surety  is  entitled  to  redeem  the  estate  charged :  Ex  parte  Crisp,  1  Atk.  608 ; 
Wright  v.  Morley,  11  Ves.  12. 

Any  one  of  joint  tenants,  or  tenants  in  common,  may  redeem  each  as  against 
an  incumbrancer,  and  subject  to  account  with  his  co-tenant :  Wynne  v.  Styan,  2 
Ph.  306.     But  one  cannot  redeem  his  own  moiety  only. 

Tenants  in  tail  of  the  equity  of  redemption  and  the  tenant  for  hfe  may  redeem : 
Flayford  v.  Flayford,  4  Hare,  546  ;  Aynsley  v.  Bead,  1  Dick.  249. 

But  a  remainderman  cannot  redeem  without  the  consent  of  the  tenant  for  life 
if  the  latter  has  procured  an  assignment  of  the  mortgage:  Bafferty  v.  King, 
1  Keen,  601. 

A  jointress  and  a  dowress  may  redeem  :  Howard  v.  Harris,  1  Vem.  33 ; 
Fisher,  307. 

The  guardian  of  an  infant  heir  and  cumijnittee  of  a  lunatic  may  redeem  out  of 
rents  and  profits:  Palmer  v.  Danhy,  Free.  Ch.  137  ;  Ex  parte  Grimstone,  Amb. 
706. 

Parties. 

No  puisne  incumbrancer  can  redeem  a  prior  mortgagee  adversely  without 
bringing  the  mortgagor  before  the  Court :  Fell  v.  Brown,  2  Bro.  0.  C.  276 ;  Palk 
v.  CUntov,  12  Ves.  48 

Therefore,  in  a  suit  by  the  second  mortgagee  to  redeem  the  first,  the  mortgagor 
is  a  necessary  party. 

But  although  a  second  mortgagee  seeking  to  redeem  the  first  must  make  the 
moriga^tr,  or  his  heir,  a  party,  he  may  foreclore ,  the  mortgagor  and  third  mort- 


Ch.  XXVll.]  MORTGAGES.  51.1 

gages  without  bringing  the  first  mortgagee  before  the  Court :  Richards  v.  Cooper, 
5  Beav.  304  ;  Arnold  v.  Baiiibrigge,  2  De  G.  F.  &_J.  92. 

In  the  latter  case  if  the  prior  mortgagee  be  made  a  party,  the  second  mortgagor 
must  offer  to  redeem  him  :    Gordon  v.  Horsfall,  5  Moo.  393  ;  H  Jur.  569. 

See  Parties,  ante,  p.  26. 

Offer  to  redeem. 

A  mortgagor  cannot  make  a  mortgagee  a  party  to  a  suit  in  respect  of  his  mort- 
gage estate  without  offering  to  redeem  him  :  Dalton  v.  Hayter,  7  Beav.  313, 319  ; 
Inman  v.  Wearing,  3  De  G.  &  Sm.  729. 

But  it  is  not  usual  to  insert  in  the  decree  the  pit's  offer  to  redeem :  Inman  v. 
Wearing,  supra. 

Time  fok  EEDEMPrio>r — Mortgagee  in  Possession^ — Statotes  of 
Limitation. 

When  a  mortgagee  has  obtained  possession  or  receipt  of  the  profits  of  any  land, 
or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor  or  person 
claiming  through  him  shall  not  bring  a  suit  to  redeem  but  within  twenty  years 
next  after  the  time  at  which  the  mortgagee  obtained  such  possession  or  receipt, 
unless  in  the  meantime  an  acknowledgment  of  the  title  of  the  mortgagor  has 
been  given :  3  &  4  Will.  4,  c.  27,  s.  28. 

But  the  following  provisions  of  the  "Eeal  Property  Limitation  Act,  1874," 
come  into  operation  on  the  1st  January,  1879  : — 

"  Where  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  any  land  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor, 
or  any  person  claiming  through  him,  shall  not  bring  any  action  or  suit  to  redeem 
the  mortgage  but  within  tweloe  years  next  after  the  time  at  which  the  mort- 
gagee obtained  such  possession  or  receipt,  unless  in  the' meantime  an  acknow- 
ledgment in  writing  of  the  title  of  the  mortgagor  or  of  his  light  to  redemption 
shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person,  signed  by  the  mortgagee  or  the  person 
claiming  through  him  " :  37  &  38  Vict.  c.  57,  s.  7. 

"  And  in  such  case  no  such  action  or  suit  shall  be  brought  but  within  twelve 
years  next  after  the  lime  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given"  :  Ibid. 

"  And  where  there  shall  be  more  than  one  mortgagor  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if 
the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but  where  there  shall 
be  more  than  one  mortgagee,  or  more  than  one  person  claiming  the  estate  or  interest 
of  the  mortgagee  or  mortgagees,  such  acknowledgment  signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing 
as  aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mortgage  money  or 
land  or  rent  by,  from,  or  under  him  or  them,  and  any  person  or  persons  entitled 
to  any  estate  or  estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance 
of  his  or  their  estate  or  estates,  interest  or  interests;  and  shall  not  operate  to  give 
to  the  mortgagor  or  mortgagors  a  rig'it  to  redeem  the  mortgage  as  against  the 
person  or  persons  entitled  to  any  other  undivided  or  divided  part  of  the  money  or 
land  or  rent":  Ibid. 

'"  And  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have  given 
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such  acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgage  money,  the  mortgagor  or  mortgagors  shall  he  entitled 
to  redeem  the  same  divided  part  of  the  land  or  rent  on  payment  with  interest  of 
the  part  of  the  mortgage  money  which  shall  bear  the  same  proportion  to  the  whole 
of  the  mort  j;age  money  as  the  value  of  such  divided  part  of  the  land  or  rent  shall 
hear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage  " :  Ibid. 

"  No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent  at  Law  or  in  Equity,  or  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twelve  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one,  was  given  " :  37  &  38  Vict.  c.  57,  s.  8. 

The  possession  of  the  mortgagee  must  under  the  3  &  4  Will.  4,  c.  27,  have 
been  adverse  during  the  whole  period :  Corhett  v.  Barker,  1  Anstr.  138 ;  Byde 
V.  Dallaway,  2  Hare,  528. 

So  long  as  the  mortgagor  holds  possession  of  any  part  of  the  estates  no  lapse  of 
time  will  bar  his  right :  Fisher,  283. 

Time  will  not  run  in  the  case  of  common  mortgage  until  the  day  of  redemption 
has  arrived,  except  in  cases  where  an  imreasonable  time  has  been  fixed :  Fisher, 
284 ;  Talbot  v.  Braddyl,  1  Vern.  183,  394. 

Welsh  mortgages  are  redeemable  after  any  length  of  time  until  the  mortgagee 
has  been  fully  paid  and  has  held  over  for  twenty  years :  Yates  v.  Hambly,  2  Atk. 
360 ;  Alderson  v.  Whiie,  2  De  G.  &  J.  97. 

Suits  for  Possession  of  Land  by  Moetgaqoe, 

"  A  mortgagor  entitled  for  the  time  being  to  the  possession  or  receipt  of  the 
rents  and  profits  of  any  land,  as  to  which  no  notice  of  his  intention  to  take 
possession  or  to  enter  into  the  receipt  of  the  rents  and  profits  thereof  shall  have 
been  given  by  the  mortgagee,  may  sue  for  such  possession,  or  for  the  recovery  of 
such  rents  or  profits,  or  to  prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto,  in  his  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  other  contract  made  by  him  jointly  with  any  other 
person :"  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  eub-s.  5. 

Where  the  mortgagee  is  in  actual  possession,  the  attempt  to  eject  him  by  force 
brings  the  person  who  makes  it  within  the  statute,  15  Ric.  2,  cap.  2,  against 
forcible  entry :  see  Keech  v.  Ball,  Doug.  21 ;  Jones  v.  Chapman,  2  Ex.°803 ; 
Lows  V.  Td/m-d,  L.  E.  1  App.  Cas.  414, 426. 

Dismissal  of  Eedemption  Suit. 

If  a  mortgagor  institutes  a  suit  for  the  redemption  of  a  legal  mortgage,  and  it 
is  dismissed  for  any  reason  except  want  of  prosecution,  the  dismissal  operates  as 
a  decree  for  foreclosure :  Cons.  Order  23,  r.  13 ;  Gholndey  v.  Countess  of  Oxford, 
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2  Atk.  267 ;  Inman  v.  Waring,  3  De  G.  &  Sm.  729  ;  Parker  v.  BouscfleU, 
2  My.  &  K.  419  ;  James  v.  James,  L.  E.  16  Eq.  153 ;  Marshall  v.  Shrewsbury, 
L.  E.  10  Ch.  250. 

But  this  rule  has  no  application  to  the  case  of  an  equitable  mortgage  by  deposit 
of  title  deeds :  Marshall  v.  Shrewsbury,  L.  E.  10  Ch.  250. 


Benefit  BtriLDiNG  Societies. 

Probable  Duration  of  Society  to  he  calculated. 

Let  it  be  referred,  &c.,  to  take  an  acoount  of  all  subscriptions, 
redemption -moneys,  and  otter  payments  due  and  owing  and  payable, 
and  hereafter  to  become  due  and  owing  and  payable  bj'  the  Pit  as  a 
member  of  the  said  association  to  the  Defts  as  the  trustees  of  the  ^aid 
association,  in  respect  of  the  said  shares  under  and  by  Tirtue  of  the 
indenture  dated,  &c.,  in  the  pleadings  mentioned,  and  the  rules  and 
regulations  of  the  said  association  there  also  mentioned.  And  in  taking 
the  account  the  probable  duration  of  the  association  according  to  the 
said  rules  and  regulations  is  to  be  calculated.  And  all  moneys  which 
having  regard  to  such  probable  duration  might  at  any  time  hereafter 
become  due  from  the  said  Pit,  are  to  be  considered  as  due  at  the  time 
of  taking  such  account. — Taxation  of  costs  including  costs  of  an  eject- 
ment, &c. — An  account  of  the  moneys  received  by  the  Defts  from  the 
sale  of  the  copyhold  premises  and  an  account  of  the  rents  and 
profits  of  the  freehold  premises  comprised  in  the  indenture  dated,  &c., 
come  to  the  hands  ot  the  Defts  as  such  trustees,  or  by  any  other  person  or 
persons,  &c. — Amount  to  be  deducted  from  amount  of  subscriptions 
and  costs. — ^Balance  to  be  paid  by  the  Pit  to  the  Defts  as  such  trustees 
within  six  months  at  such  time  and  place  as  shall  be  appointed. 
— A  receipt  to  be  indorsed  on  the  indenture  dated,  &o.,  pursuant  to 
the  Act  of  Parliament  and  rules  and  regulations,  &c. — Deeds  to  be 
delivered,  &c.,  and  reconveyance. — In  default  of  payment  bill  dis- 
missed with  costs  :  Mosley  v.  Baker,  6  Hare,  87  ;  3  Do  G.  M.  &  G.  1082. 

Duration  of  Society  not  to  6e  calculated — Bonuses. 

Let  an  account  be  taken  of  all  subscriptions,  redemption-moneys, 
and  other  payments,  which,  upon  the  21st  of  August,  1856,  were  due, 
owing,  and  payable  by  the  Pit  as  a  member  of  the  society  in  the  Pit's 
bill  mentioned  to  the  Defts  S.  H.,  J.  M.  and  W.  W.,  as  the  trustees  of 
the  said  society,  in  respect  of  the  Pit's  thirty-six  shares  in  the  said 
society  under  and  by  virtue  of  the  indenture  dated,  &c.,  in  the  bill 
mentioned,  and  the  rules  and  regulations  of  the  said  society  therein 
also  mentioned.  And  in  taking  the  said  account  the  longest  period 
during  which  the  society  could  possibly  last,  having  regard  to  its  net 
assets,  and  to  the  amount  of  monthly  subscriptions  and  redemption- 
moneys  then  still  continuing  payable,  and  to  the  number  of  shares  in 
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the  said  society  then  to  be  provided  for,  is  to  be  calculated.  And  the  Pit 
is  to  be  charged  with  all  subscriptions  and  redemption  moneys  which 
•would,  on  the  21st  of  August,  1855,  become  due  and  payable  by  him, 
assuming  the  society  to  endure  for  the  whole  of  that,  period,  such 
money  to  be  treated  as  a  debt  then  personally  due  from  him.  Declare, 
that  (he  Pit  was  entitled,  on  the  said  21st  of  August,  1855,  to  the  same 
share  of  profits  or  bbnus  in  respect  of  his  said  thirty-six  shares  as 
at  that  time  allowed  by  the  said  society  or  the  directors  thereof  to 
withdrawing  members.  Eefer  to  the  taxing  master  to  tax  the  Pit  his 
costs  of  suit,  including  therein  the  account  hereby  directed  to  be 
taken,  the  Pit  to  be  credited  with  the  sum  of  £23  on  each  of  the 
said  thirty-six  shares,  being  the  amount  of  bonus  payable  to  the  with- 
drawing members  on  the  21ibt  of  August,  1855,  and  also  with  the 
amount  of  the  said  costs. — Pit  J.  A.,  the  elder,  to  pay  to  the  Defts,  the 
trustee,  what  shall  be  certified  to  be  due  for  such  subscriptions, 
redemption-moneys,  and  other  payments,  after  deducting  the  said 
bonuses  or  share  of  profits  and  costs  within  one  month  after  certificate, 
at  such  time  and  place,  &c.  And  in  case  it  shall  appear  that  the  sum 
of  £1007  16«.  3d.  and  £5  5s.  for  costs  paid  by  the  Pit  to  the  Defts  on 
the  21st  of  August,  1855,  exceeded  the  amount  which  was  on  that  day 
due  from  the  Pit  to  the  Defts,  the  amount  to  be  certified.  Defts  to  pay 
to  the  Pit,  within  one  month  after  the  date  of  the  certificate,  out  of  the 
funds  and  moneys  of  the  association,  the  amount  certified  to  have  been 
overpaid,  together  with  interest  thereon  (less  the  amount  of  the  Pits' 
costs,  to  be  taxed  as  aforesaid),  after  the  rate  of  £4  per  cent,  per 
annum,  from  the  21st  of  August,  1855,  down  to  the  day  of  payment. — 
Liberty  to  apply.     Archer  v.  Harrison  (V.-C.  S.),  Nov.  24,  1856. 

Benefit  Building  SooiEriEs. 

The  Building  Societies  Acts,  1874  and  1875  (37  d  38  Vict.  c.  42;  38  <f  39 

Vict.  c.  9). 

Any  number  of  persons  may  establish  a  society  under  these  Acts,  either  termi- 
nating or  permanent,  for  the  purpose  of  raising  by  the  subscriptions  of  the 
members  a  stock  or  fund  for  making  advances  to  members  out  of  the  funds  of  the 
society  upon  security  of  freehold,  copyhold,  or  leasehold  estate,  by  way  of  mort^ 
gage ;  and  any  society  under  these  Acts  shall,  so  far  as  is  necessary  for  the  said 
purpose,  have  power  to  hold  land  with  the  ri^ht  of  foreclosure,  and  may  from 
time  to  time  raise  funds  by  the  issite'bf  shares  of  oae  or  more  denominations, 
either  paid  up  in  full  or  to  be  paid  by  periodical  or  other  subscriptions,  and  with 
or  without  accumulating  interest,  and  may  repay  such  funds  when  no  longer 
required  for  the  purposes  of  the  society  :  37  &  38  Vict.  c.  42,  s.  13. 

But  any  land  to  which  any  such  society  may  become  absolutely  entitled  by 
foreclosure,  or  by  surrender,  or  other  extinguishment  of  the  right  of  redemption, 
shall,  as  soon  afterwards  as  may  be  conveniently  practicable,  be  sold  or  converted 
into  money :  Ibid. . 
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The  liability  of  any  member  of  any  society  in  respect  of  any  share  upon  which 
no  advance  has  been  made,  shall  be  limited  to  the  amount  actually  paid  or  in 
arrear  on  such  share,  and  in  respect  of  any  share  upon  which  an  advance  has  been 
made,  shall  be  limited  to  the  amount  payable  thereon  under  any  mortgage  or 
other  security,  or  under  the  rules  of  the  society  :  37  &  38  Vict.  c.  42,  s.  14. 

Unless  there  is  a  provision  in  the  deed  that  the  payments  in  case  of  sale  or 
redemption  are  to  be  calculated  according  to  the  probable  duration  of  the  societj', 
the  direction  will  be  to  ascertain  the  longest  period  during  which  the  society  can 
possibly  last :  Moshy  v.  Baker,  6  Hare,  87 ;  3  De  G.  M.  &  G.  1032  ;  Order, 
p.  513  ;  Archer  v.  Harrison,  7  De  G.  M.  &  G.  404  ;  Order,  p.  514 ;  Fleming  v. 
V.  Self,  3  De  G.  M.  &  G.  997. 

If  according  to  the  mles  the  mortgagor  become  entitled  upon  redemption  to 
bonus  or  profits  on  his  shares,  he  will  on  redemption  be  entitled  to  credit  for 
the  same  amoimt  of  bonus  as  had  been  paid  to  withdrawing  members :  Fleming 
V.  Self,  supra ;  see  also  Thompson  v,  Hudson,  L.  E.  2  Oh.  255. 

As  to  the  rebate  or  discount  to  be  allowed  in  respect  of  subscriptions  not  due  at 
the  time  of  a  sale  made  under  the  provisions  of  the  mortgage  deed :  see  Matterson 
V.  FlderfleU,  L.  B.  4  Ch.  207. 

In  a  redemption  suit  by  a  member  of  a  building  society,  the  pits  may  be 
ordered  to  pay  a  sum  found  due  from  him  to  the  society,  though  it  may  be  in 
excess  of  the  amount  secured  by  the  mortgage :  Eandley  v.  Farmtr,  29  Beav. 
362. 

The  mortgagor  cannot  redeem  without  paying  the  fines  which  are  properly 
due  from  him :  Parker  v.  Butcher,  L.  B.  3  Eq.  762 ;  see  also  Farmer  v.  Oxles, 
8  W.  B.  649  ;  Ex  parte  Osborne,  L.  B.  10  Ch.  41. 

As  to  the  liabilities  under  the  Winding-up  Acts  of  advanced  and  unadvanoed 
shareholders  in  benefit  building  societies  :  see  Doncaster  Building  Society,  L.  R. 
3  Eq.  458  ;  L.  B.  4  Eq.  579  ;  Victoria  Benefit  Building  Society,  L.  B.  9  Eq.  597. 
After  a  mortgage  by  a  member  of  a  building  society  to  the  trastees  of  that 
society,  and  an  equitable  charge  in  favour  of  the  pit,  the  defts,  the  trustees  of 
another  similar  society,  paid  off  the  first  mortgage,  and  received  the  deeds  without 
notice  of  the  pit's  charge : — Held,  that  the  defts  had  a  better  equity  than  the  pit, 
and  that  the  legal  estate  had  passed  to  the  defts:  Peasev.  Jackson,  L.  B.  3  Ch. 
576. 

A  benefit  building  society  has  no  power  to  borrow  money  unless  its  rules 
specially  authorize  it  to  do  so :  Re  Natienal  Benefit  Building  Society,  L.  B.  5  Ch. 
309. 

"Welsh  Moetgage. 
Redemption  Suit. 

Declare  that  according  to  ite  terms  of  the  mortgage  deed  the  Pit 
is  entitled  fo  tbe  redemption  of  the  two  houses,  &c. 

Let  an  account  be  taken  of  the  rents  of  the  said  houses  received  by 
Ihe  Deft  or  William  Hambly  the  mortgagee,  bucli  rents  to  be  applied 
in  paying  the  interest,  and  then  in  sinking  the  principal,  and  annual 
rests  to  be  made.  Upon  the  Pits  paying  to  the  Deft  what  shall  appear 
due  to  him  for  principal,  interest,  and  costs  the  Deft  is  to  re  convey 
the  mortgaged  premises  to  the  Pit,  and  deliver  up  posfession,  &c. 
Yates  V.  Hambly,  2.Atk.  359. 
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In  a  Welsh  mortgage  the  estate  is  conveyed  ahsolutely  to  the  creditor  with- 
out condition,  and  there  is  no  covenant  on  the  part  of  the  mortgagor  to  pay. 
Fisher,  8. 

The  stourity  carries  a  right  to  redeem  but  none  to  foreclose :  Bajfe  v.  Lvrd, 
2  D.  &  War.  480. 

No  time  is  limited  for  redemption,  but  the  mortgagee  is  left  to  pay  himself  the 
sum  for  which  tlie  estate  is  pledged  out  of  the  rents  and  {jrofits  of  the  estate : 
Fenmieh  v.  Reed,  1  Mer.  125 ;  Yatei  v.  Eamhly,  2  Atk.  359 ;  Order,  supra, 
AUerson  v.  White,  2  D.  G.  &  J.  97. 

If  there  is  a  covenant  to  pay  the  principal  and  interest  by  a  certain  time,  and 
no  stipulation  for  the  receipt  of  the  rents  and  profits  by  the  mortgagee,  the  security 
will  not  have  the  character  of  a  Welsh  mortgage :  Fisher,  9. 
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OFIAPTER  XXVIII. 

SPECIFIC  PERFORMANCE. 

Suit  hy  Vendor — Contract  disputed. 

Declare  that  the  agreenient  dated,  &c.,  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution,  and 
order  and  decree  the  same  accordingly.  Let  an  inquiry  he  made 
whether  a  good  title  can  be  made  to  the  lands  [messuages,  heredita- 
ments] and  premises  situate,  &c.,  in  the  said  agreement  mentioned. 
Adjourn  further  consideration. — Liberty  to  apply.  Stevens  v.  Guppy, 
3  Russ.  182. 

Suit  hy  Vendor — Title  alone  in  Dispute — Common  Beference. 

Declaee  that  the  agreement  dated,  &c.,  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution  in  case  a 
good  title  can  be  made  to  the  hereditaments  comprised  therein,  and 
order  and  decree  the  same  accordingly.  Let  the  following  inquiries  be 
made  :  (1)  Whether  a  good  title  can  be  made  to  the  lands  [messuages, 
hereditaments]  and  premises  situate,  &c.,  in  the  said  agreement  men- 
tioned. And  in  case  it  shall  appear  that  a  good  title  can  be  made  to  the 
said  lands,  (2)  an  inquiry  when  it  was  first  shewn  that  such  good 
title  could  be  made.  Adjourn  further  consideration. — Liberty  to  apply. 
Gibhins  v.  North  Eastern  By.  Co.,  1 1  Beav.  5. 

Suit  by  Vendor — Decree  after  Order  directing  Inquiries  as  to  Title,  and 
after  Certificate  finding  good  Title. 

Let  interest  be  computed  at  the  rate  of  £ —  per  cent,  per  annum  on 
the  sum  of  £ — ,  the  purchase-money  for  the  premises  comprised  in  the 
said  agreement  dated,  &c.  [If  costs  are  given  :  Let  the  Pits'  costs  of  this 
suit  be  taxed  by  the  taxing  master.]  Let  an  account  be  taken  of  the 
rents  and  profits  of  the  said  premises  received  by  the  Pits,  or  any  of 
them,  or  by  any  other  person  or  persons,  by  the  order  or  for  the  use 
of  the  Pits  or  any  of  them.  Let  what  shall  appear  due  on  the  said 
account  of  rents  and  profits  be  deducted  from  the  amount  of  the  said 
purchase-money  and  interest  [and  costs].     Upon  the  Pits  executing  a 
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proper  conveyance  [assignment,  or  surrender]  of  the  said  premises  to 
the  Deft,  or  to  whom  he  shall  appoint,  according  to  the  said  agreement 
(such  conveyance,  &c.,  to  be  settled  hy  the  judge  in  case  the  parties 
differ),  and  delivering  to  the  Deft  upon  oath  all  deeds  and  writings 
in  their  custody  or  power  relating  to  the  said  premises,  Let  the  Defts 
pay  the  balance  which  shall  be  certified  to  be  due  to  them  in  respect 
of  such  purchase-money,  interest  [and  costs]  after  such  deduction  as 
aforesaid. — Liberty  to  apply. 

Suit  hy  Vendor — Title  declared  to  have  been  accepted  as  to  Part. 

Declare  that  the  Deft  has  accepted  the  title  of  the  Pit  to  the  slip 
of  land  called  Mill  Field  in  the  pleadings  mentioned,  being  part  of  the 
estate  mentioned  in  the  agreement  dated,  &o.,  in  the  Pit's  bill  men- 
tioned, and  that  the  Deft  is  bound  to  accept  the  title  of  the  Pit  to  thcj 
residue  of  the  said  estate,  subject  to  the  requisitions  contained  in  the 
opinion  dated  the  14th  June,  1863j  in  the  pleadings  mentioned,  which 
were  sent  to  the  Pit's  solicitors  with  the  letter  from  the  Deft's  solici- 
tors dated  the  24th  June,  1863,  in  the  pleadings  also  mentioned;  and 
subject  also,  as  regards  such  part  of  the  said  purchased  premises  as  at 
the  time  of  making  the  said  agreement  the  Pit  was  under  an  agreement 
to  purchase  from  H.  &  B.,  the  Pit  making  out  such  title  as  he  was  by 
his  agreement  with  his  vendors  bound  to  accept  from  them,  and  as 
should  be  contained  in  a  deed  of  enfranchisement  of  the  copyhold  part 
of  the  said  property.  Declare  that  the  Pit  is  entitled  to  a  specific 
performance  of  the  said  agreement  provided  that  he  can  make  a  good 
title  to  the  property  comprised  in  the  said  agreement  subject  to  the 
foregoing  declarations. 

Let  the  following  inquiries  be  made  : 

(1.)  An  inquiry  whether  a  good  title  can  be  made  to  the  property 
comprised  in  the  said  agreement  other  than  and  except  the  said  strip 
of  land  called  Mill  Field,  having  regard  to  the  above  declaration. 
And  in  case  it  shall  appear  that  such  good  title  can  be  made,  (2)  when 
it  was  first  shewn  that  such  good  title  could  be  made.  Let  the  Deft 
S.  pay  to  the  Pit  M.  his  costs  of  this  suit  up  to  and  including 
the  hearing  thereof.  Eeserve  further  consideration. — Liberty  to  apply. 
McMurray  v.  Spicer  (V.-C.  M.),  Jan.  17,  1868. 

Suit  by  Vendor — Preliminary  Order  on  Motion — Inquiries  as  to  Delivery 
of  Abstract  and  Objections. 

Let  it  be  referred,  &c.,  to  inquire  whether  the  Pit  can  make  a  good 
title  to  the  property  in  question,  in  this  cause  a,greed  to  be  purchased 
by  the  Deft  having  regard  to  the  agreement  for  sale  in  the  pleadings 
mentioned,  and  when  it  was  first  shewn  that  such  good  title  could  be 
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made  and  whether  the  Pit  ever  and  when  delivered  or  caused  to  he 
delivered  to  the  Deft  an  abstract  of  his  title,  and  whether  the  same 
was  a  perfect  abstract,  or  in  any  arid  what  respects  deficient,  and  if 
deficient,  whether  the  same  was  afterwards  and  when  perfected,  and 
whether  the  Deft  ever  and  at  what  time  or  times  delivered  any,  and 
what  objections  to  the  Pit's  title,  or  made  any  and  what  requisitions 
upon  or  with  respect  to  the  same  or  the  abstract  thereof,  or  the  con- 
veyance, or  assignment  of  the  premises  in  question  in  this  cause  agreed 
to  be  purchased  by  the  Deft  or  the  parties  to  such  conveyance  or 
assignment,  and  whether  the  Pit  at  what  time  or  times  returned  any 
and  what  answer  to  such  objections  and  requisitions.  ■  Bemnant  v.  Holt 
(V.-C.  of  E.),  Nov.  4,  1847. 

Suit  hy  Vendor — Title  accepted — Common  Form. 

Declare  that  the  agreement  in  the  Pits'  bill  mentioned  dated,  &c., 
ought  to  be  specificEilly  performed  and  carried  into  execution,  and 
order  and  decree  the  same  accordingly.  Let  interest  be  computed  at 
the  rate  of  £ —  per  cent,  per  annum  on  the  sum  of  £ — ,  the  purchase- 
money  for  the  premises  comprised  in  the  said  agreement.  [If  costs  are 
given :  and  Let  the  Pits'  costs  of  this  suit  be  taxed  by  the  taxing 
master.]  Let  an  account  be  taken  of  the  rents  and  profits  of  the  said 
premises  received  by  the  Pits,  or  any  of  them,  or  by  any  other  person 
or  persons  by  the  order  or  for  the  use  of  the  Pits  or  any  of  them.  Let 
what  shall  appear  due  on  the  said  account  of  rents  and  profits  be 
deducted  from  the  amount  of  the  said  purchase-money,  interest  [and 
costs].  Upon  the  Pits  executing  a  proper  conveyance  [assignment,  or 
surrender]  of  the  said  premises  to  the  Deft,  or  to  whom  he  shall  appoint 
according  to  the  said  agreement  (such  conveyance,  &c.,  to  be  settled 
by  the  judge  in  case  the  parties  differ),  and  delivering  to  the  Deft 
upon  oath  all  deeds  and  writings  in  their  custody  or  power  relating 
to  the  said  premises.  Let  the  Deft  pay  the  Pits  the  balance  which 
shall  be  certified  to  be  due  to  them  in  respect  of  such  purchase-money, 
interest  [and  costs],  after  suoh  deduction  as  aforesaid. — Liberty  to 
apply.     BicTiards  v.  Metropolitan  By.  Co.  (M.  E.),  July  9,  1869. 

Suit  by  Vendor — Special  Inquiries  as  to  Bents — Occupation  Bent. 

Declare  that  the  agreement  dated  the  20th  June,  1853,  should  be 
specifically  performed  and  carried  into  execution,  and  order  and  decree 
the  same  accordingly.  Let  the  Deft  S.  on  or  before  the  4th  August 
next  pay  into  Court  to  the  credit  of,  &c.,  £72,500,  being  the  balance  of 
his  purchase-money.  Let  interest  upon  the  said  sumof  £72,500  after 
the  rate  of  £4  per  cent,  per  annum  from  the  31st  July,  1 847,  to  the 
day  of  payment  be  computed,  and  Let  the  following  inquiry  and, 
account  be  made  and  taken.     (1)  An  inquiry  when  the  Deft  first 
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entered  into  the  possession  or  the  receipt  of  the  rent  and  profits  of 
the  leasehold  part  of  the  said  estate,  or  any  and  what  part  thereof, 
(2.)  An  account  of  the  rents  and  profits  of  the  freehold  parts  of  the 
estate  and  of  the  leasehold  parts  (other  than  those  parts  of  which  the 
Deft  had  had  the  possession  or  been  in  receipt  of  the  rents  and  profits) 
accrued  from  the  31st  July,  1847,  down  to  the  day  of  payment  of  the 
£72,500  into  the  bank  ;  and  also  of  such  part  of  the  leasehold  of  which 
the  said  Deft  should  under  inquiry  No.  1  have  been  found  to  have 
been  in  possession  or  in  the  receipt  of  the  rents  and  profits  from  the 
Slst  July,  1847,  down  to  the  day  when  the  said  Deft  should  be  found 
to  have  been  in  such  possession  or  receipt,  come  to  the  hands  of  the 
Pits,  or  either  of  them,  or  to  the  hands  of  any  other  person  or  persons, 
&o.  Let  an  annual  charge  hy  way  of  ocuupation  rent  be  set  on  such 
parts  (if  any)  of  the  said  estates  of  which  the  Pits,  or  either  of  them, 
have  heen  in  occupation.  Let  what  shall  appear  due  on  the  said 
account  and  in  respect  of  such  occupation  rent  be  set  off  against 
what  shall  appear  due  for  such  interest  as  aforesaid,  and  the  balance 
certified.  If  the  balance  be  found  payable  by  the  Deft,  Let  the  Deft 
Shakspear  within  ten  days  after  the  date  of  the  certificate  pay  such 
balance  into  Court  to  the  credit  of,  &c.  And  the  last-mentioned 
amount  when  paid  in  is  not  to  be  paid  out  without  notice  to  the 
Deft.  But  if  the  balance  of  the  said  accoimt  shall  be  certified  to  be 
payable  to  the  Deft,  Let  the  Pits  Sherwin  and  Hartopp  within  ten 
days  after  the  date  of  the  certificate  pay  the  same  to  the  Deft,  or  as 
he  shall  direct.  Sherwin  v.  Shakspear,  5  De  G.  M.  &  G.  517  ;  L.  E. 
2  Eq.  957. 

Note. — This  order  shews  the  variations  made  on  appeal. 

Suit  by  Vendor — Defective  Title  as  to  Part — Compensation. 
Let  it  he  referi-ed,  &c.,  to  inquire  whether  the  Pit  can  make  to  the 
Deft  a  good  title  to  the  estate  in  question  in  this  cause  agreed  to  be 
purchased  by  him,  or  to  any  and  what  part  thereof;  and  in  case  it 
shall  be  found  that  the  Pit  can  make  a  good  title  to  part  only  of  the 
said  estate,  then  Let  it  he  referred,  &c.,  to  inquire  whether  such  part 
of  the  said  estate  to  which  the  Pit  cannot  make  a  good  title  is  material 
to  the  enjoyment  of  the  remainder  thereof;  and  in  case  it  shall 
he  found  that  such  part  of  the  said  estate  is  not  material  to 
such  enjoyment,  then  an  inquiry  what  deduction  ought  to  be  made 
from  the  purchase-money  in  respect  thereof.  Deeds  to  be  produced, 
further  consideration  reserved.   Evance  v.  Hogg  (M.  R.),  Nov.  25, 1805. 

Similar  Decree. 
Let  it  he  referred,  &c.,  to  inquire  whether  the  Pit  can  make  a  good 
title  to  the  estate  in  question ;  and  in  case  it   shall  be  found  that 
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the  Pit  can  make  a  good  title  to  the  said  estate,  excepting  a  certain 
piece  or  parcel  of  meadow  or  pasture  land  mentioned  by  the  descrip- 
tion of  six  acres,  and  cannot  make  a  good  title  to  the  said  six  acres, 
then  an  inquiry  whether  the  said  six  acres  are  material  to  the  posses- 
sion and  enjoyment  of  the  rest  of  the  said  estate ;  and  Let  an  inquiry 
be  made  what  compensation  ought  to  be  made  to  the  Deft  in  respect  of 
the  said  six  acres  in  case  it  shall  appear  that  the  same  are  not  material 
to  the  possession  or  enjoyment  of  the  estate ;  such  last-mentioned 
inquiry  to  be  without  prejudice  to  the  question  whether  such  six 
acres  are  not  material  to  the  possession  or  enjoyment  of  the  rest  of 
the  estate.  Deeds  to  be  produced.  Further  consideration  reserved, 
McQueen  v.  Farquhar  (M.  E.),  Aug.  2,  1803 ;  11  Ves.  467. 

Suit  hy  Vendor — Mistake — Conveyance  rectified. 

The  Court  being  of  opinion  that  the  Pit  did  not  intend  by  the 
indenture  of  the  13th  February,  1866,  in  the  pleadings  mentioned,  to 
convey  to  the  Deft  more  than  the  piece  of  land  upon  which  the  two 
houses,  Nos.  1  and  2,  Park  Terrace,  in  the  pleadings  mentioned,  are 
built,  together  with  the  outbuildings,  yards,  and  appurtenances  to  the 
said  houses  to  the  depth  of  111  feet  from  the  high  road  to  Teddington 
village,  and  with  a  right  of  way  at  the  rear  of  the  said  premises  of 
the  width  of  ten  feet :  And  the  Court  offering  to  the  Deft  his  option 
either  to  rescind  the  contract  for  the  said  sale  or  to  rectify  the  said 
conveyance,  and  the  Deft  by  his  counsel  electing  that  the  said  con- 
veyance should  be  rectified :  Declare  that  the  beneficial  interest  in  so 
much  of  the  said  hereditaments  comprised  in  the  said  indenture  as 
was  not  intended  to  be  conve3'ed  as  aforesaid  did  not  pass  thereby, 
and  that  the  Deft  is  a  trustee  for  the  Pit,  within  the  meaning  of  the 
Trustee  Act,  1850,  of  the  legal  estate  of  and  in  such  portion  of  the 
said  hereditaments  as  was  not  intended  to  be  so  conveyed.  Let  the 
Deft  execute  a  reconveyance  of  such  portion  of  the  said  hereditaments 
to  the  Pit,  or  as  he  shall  direct,  such  reconveyance  to  be  settled  by  the 
judge  in  case  the  parties  differ.  No  order  as  to  costs. — Liberty  to 
apply.     Harris  v.  Pejpperell,  L.  E.  5  Eq.  1. 

Suit  hy  Vendor — Parol  Variation. 

Declare  that  the  Pits  are  entitled  to  a  specific  performance  of  the 
agreement  in  the  pleadings  mentioned.  And  the  Pits  by  their  counsel 
now  undertaking  to  pay  for  the  timber  (if  any)  taken  by  the  Pits 
upon  the  land  in  question,  and  to  pay  the  expenses  in  the  cross  depo- 
sition of  John  Griffin  mentioned  to  have  been  understood  between 
himself  and  the  Pits'  agent,  if  not  yet  paid  Let  the  agreement  in 
the  pleadings  mentioned  be  specifically  performed  and  carried  into 
execution.     Eefer  it  to  the  faxing  master  to  tax  the  Pits  their  costs  of 
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^iiit,  and  to  ascertain  the  value  «rf  the  timber  (if  any)  taken  by  the 
Pits  on  the  piece  of  land  in  the  pleadings  mentioned,  and  the  amount 
of  the  aforesaid  expenses  in  case  the  parties  differ.  Let  the  Deft  pay 
to  the  Pits  their  costs  of  this  suit.  Let  the  injunction  granted  in  this 
suit  be  continued. — Liberty  to  apply.  London  and  Birmingham  By,  Co. 
V.  Winter,  1  Cr.  &  Ph.  57. 

Suit  by  Vendor — Befceult  by  Purchaser — Lien — Sale. 

It  being  admitted  by  the  answer  of  the  Deft  that  there  are  no  assets 
of  E.  M.  P.  for  the  payment  of  purchase-money,  interest,  and  costs, 
and  his  other  debts,  and  the  Deft  C.  P.  the  heir-at-law  declining  to 
complete  the  purchase  at  his  own  expense;  Declare  thatthe  Pit  has 
a  lien  upon  the  hereditaments  and  premises  in  the  pleadings  men- 
tioned for  the  amount  of  such  purchase-money,  interest,  and  costs. 
Let  the  said  hereditameiits  and  premises  be  sold  with  the  approba- 
tion of  the  judge,  and  the  money  to  arise  by  the  sale  paid  into  the 
Court  to  the  credit  of  the  cause,  and  be  applied  in  satisfaction  of  the 
purchase-money,  interest,  and  costs  under  the  decree  dated  the  3rd 
March,  1 843,  and  the  Pits'  costs  of  this  suit.  Tax  the  Pits  their  said 
costs.  Declare  that  the  Pits  are  entitled  to  stand  as  judgment  credi- 
tors of  the  said  K.  M.  P.  under  the  former  decree  for  the  amount  (if 
any)  by  which  the  purchase-money  shall  be  insufScient  to  pay  the 
principal,  interest,  and  costs  payable  under  the  said  decree.  Defts  to 
have  their  costs  out  of  the  estate  of  E.  M.  P.  Further  consideration 
reserved. — Liberty  to  apply.  DuJce  of  Beaufort  v.  Phillipps,  1  De  G. 
&  Sm.  321. 

Suit  by  Vendor — Default  by  Purchaser — Contract  rescinded — Damages. 

Let  the  contract  mentioned  in  the  pleadings  of  the  first-mentioned 
cause,  and  set"  forth  in  the  3rd,  6th,  and  7th  paragraphs  to  the  Pits' 
bill  therein,  be  rescinded.  Let  all  further  proceedings  in  the  cause  be 
stayed  except  as  to  any  application  which  may  be  made  to  this  Court 
to  award  and  assess  the  damages  which  the  Pits  have  sustained  by 
reason  or  in  consequence  of  the  breach  of  the  said  contract.  Let  the 
Deft  M.  pay  to  the  Pits  their  costs  of  this  application,  to  be  taxed,  &e. 
Sweet  V.  Meredith,  4  Giff.  207. 

Suit  by  Vendor — Bailway  Company — Title  accepted — Payment  into  Court. 

The  Defts  the  Metropolitan  Eailway  Company  by  their  counsel 
declaring  themselves  content  with  the  title,  &c.,  Declare  that  the 
agreement  dated,  &c.,  in  the  Pits'  bill  mentioned,  ought  to  be  speci- 
fically performed  and  carried  into  execution,  and  order  and  decree 
the  same  accordingly.     Let  the  Defts  the  company,  purtuant  to  the 


Ch.  XXVIII.]  SPECIFIC  PERFORMANCE.  523 

provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  on  or  laefore 
the  —  day  of  — ,  pay  the  sum  of  £  — ,  the  balance  of  the  purchase- 
money  for  the  premises  comprised  in  the  said  agreement,  and  also 
interest  at  the  rate  of  £ —  per  cent,  per  annum  from  the  —  day  of  — 
till  the  day  of  payment  (the  amount  to  he  verified  by  affidavit)  into 
Court  to  the  credit  of  Ex  parte  The  Metropolitan  Eailway  Company. 
In  the  Matter  of  the  Trusts  of  the  Settlement,  dated,  &c..  Let  the  Defts 
the  company  pay  to  the  Pit  his  costs  of  this  suit,  to  be  taxed  by 
the  taxing  master  in  case  the  parties  differ. — Liberty  to  apply.  Grey 
V.  Metropolitan  By.  Co.  (M.  E.),  March  5,  1868  ;  Small  v.  Metropolitan 
By.  Go.  (M.  E.),  March  11,  1870. 

Suit  by  Vendor — Bailway  Company — Lien. 

Declare  that  the  agreement  dated  the  18th  of  October,  1864,  in  the 
pleadings  mentioned,  ought  to  be  specifically  performed  and  carried 
into  execution,  and  order  and  decree  the  same  accordingly.  Let  the 
Defts  the  Eailway  Company,  on  or  before  the  6th  of  February-,  1868, 
pay  to  John  Deverel,  the  treasurer  of  William  Simonds'  Charity  in 
the  bill  mentioned,  the  principal  sum  of  £1364,  the  purchase-money 
for  the  hereditaments  comprised  in  the  said  agreement,  together  with 
interest  at  the  rate  of  £5  per  cent,  per  annum  from  the  26th  of 
March,  1866,  until  payment.  Let,  upon  such  payment  being  made,  and 
upon  payment  of  the  costs  hereinafter  directed  to  be  taxed,  the  Pits 
or  other  the  trustees  for  the  time  being  of  the  said  charity,  execute 
and  deliver  a  proper  conveyance  of  the  premises  comprised  in  the  said 
agreement  to  the  Defts,  the  Eailway  Company,  or  to  whom  they  shall 
appoint,  such  conveyance  to  be  settled,  &c.,  and  deliver  up  all  deeds, 
&c.  Let  the  Defts  the  Eailway  Company  pay  to  the  Pits  their  costs 
of  suit,  to  be  taxed,  &c.,  and  to  include  the  costs  mentioned  in  the  5th 
paragraph  of  the  agreement  of  the  18th  of  October,  1864.  Declare 
that  the  Pits  or  other  the  trustees  for  the  time  being  of  the  said  charity 
are  entitled  to  a  lien  upon  the  hereditaments  comprised  in  the  said 
agreement  in  respect  of  the  said  purchase-money,  together  with  in- 
terest thereon  at  the  rate  of  £5  per  cent,  per  annum  from  the  25th 
of  March,  1866,  untU  payment,  as  also  in  respect  of  the  Pits'  costs 
aforesaid.  In  default  of  payment  the  Pits  or  other  the  trustees  for  the 
time  being  to  be  at  liberty  to  apply  to  the  Court  to  enforce  such  lien 
as  they  may  be  advised. — General  liberty  to  appl^'.  Bishop  of  Win- 
chester V.  Mid-RanU  By.  Co.,  L.  E.  6  Eq.  17. 

Suit  hy  Vendor — Bailway  Company — Lien — Sale. 

Declaee  that  agreement  dated,  &c.,  should  be  specifically  performed. — ■ 
Directions  for  payment  and   conveyance  as  in  last  order.— Declare 
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that  the  Pit  has  a  lien  as  unpaid  vendor  on  the  lands  in  the  pleadings 
mentioned  for  the  principal  money  and  interest  in  the  pleadings  men- 
tioned, or  for  so  much  thereof  as  shall  not  he  otherwise  paid  by  the 
company,  and  that  the  said  lien  ought,  if  necessary,  to  be  enforced  by 
sale  of  the  said  lands  or  otherwise  under  the  direction  of  the  judge. 
Let  an  inquiry  be  made  what  is  the  amount  due  to  the  Pit  for  such 
principal  money  and  interest  and  for  costs  of  this  suit  (to  be  taxed, 
&c.).  Let  the  Defts  the  company  pay  the  amount  certified  to  be  due 
into  Court  to  the  credit  of  this  cause  within  six  months  after  the  date 
of  the  chief  clerk's  certificate.  In  default  of  payment  Let  the  lands  be 
sold  with  the  approbation  of  the  judge.  Costs  of  Deft  H.  to  be  taxed 
and  paid  by  the  Pit  and  included  in  his  own. — Further  consideration 
Etdjourned. — Liberty  to  apply.  Walker  v.  Ware,  dec.  By.  Co.,  L.  E. 
1  Eq.  195. 

Suit  hy  Vendm — Bmlway  Compamy — lAen — Liberty  to  apply- 

Declare  that  the  agreements  dated,  &c.,  ought  to  be  specifically 
performed,  and  that  the  Stonehouse  Company  have  accepted  the  Pit's 
bills  and  waived  their  right  to  an  inquiry,  Let  the  company  on  or 
before  the  —  day  of  —  pay  the  balance  with  interest  at  6  per  cent, 
and  Pit's  cost  of  suit,  to  be  taxed  and  paid  by  the  Defts.  Upon  pay- 
ment of  the  balance,  interest,  and  costs,  the  Pit  to  convey,  the  convey- 
ance to  be  settled,  &c.  Declare  that  the  Pit  is  entitled  as  against  " 
both  companies  to  a  lien  on  the  estate  and  interest  of  the  Pit  in  the 
hereditaments  comprised  in  the  agreements  for  the  said  amounts.  In 
case  the  sums  are  not  paid,  the  Pit  to  be  at  liberty  to  apply  to  rescind 
the  contracts,  or  the  enforcement  of  the  lien  by  sale,  for  the  appoint- 
ment of  a  receiver,  or  injunction,  as  he  shall  be  advised.  Marling 
V.  Stonehouse  and  NailswortJi  By.  Co.,  W.  N.  (1869),  60. 

Suit  by  Vendor — Title  defective — Lien  of  Purchaser  for  JDejposit  and 
Interest  and  Costs — Bill  dismissed. 

Let  it  be  referred,  &c.,  to  tax  the  peft  his  costs  of  suit,  and  Let  the 
same  be  paid  by  the  Pit  G.  H.  T.  to  the  Deft  C.  B.  M.  Let  the  Pit 
G.  H.  T.,  within  fourteen  days  after  service  of  this  order  (to  be  veri- 
fied, &c.),  pay  to  the  Deft  C.  B.  M.  the  deposit  of  £450  paid  by  Deft 
as  deposit,  and  in  part  payment  of  the  purchase-money,  together  with 
interest  at  £4  per  cent,  per  annum,  from  the  —  day  of  —  until  pay- 
ment (the  amount  to  be  verified  by  affidavit).  Declare  that  the  Deft 
is  entitled  to  a  lien  on  such  estate  or  interest  as  the  Pit  has  in  the 
hereditaments  comprised  in  the  agreement  dated,  &c.,  for  the  amount 
of  the  said  costs,  and  for  the  said  £460  and  interest  as  aforesaid. 
Liberty  for  Deft  to  apply  at  Chambers  to  give  effect  to  such  declara- 
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tion.     And  thereupon  Let  the  Pit's  bill  stand  dismissed  out  of  this 
Court.     Turner  v.  Marriott,  L.  E.  3  Eq.  744. 

Suit  by  Purchaser — Title  accepted. 

Common  Order. 

Declare  that  the  agreement  in  the  Pit's  hill  mentioned  ought  to  he 
specifically  performed  and  carried  into  execution,  and  order  and  decree 
the  same  accordingly.  Let  interest  he  computed  at  the  rate  of  £ — 
per  cent,  per  annum  on  the  sum  of  £ — ,  the  purchase-money  for  the 
premises  comprised  in_  the  said  agreemenf,  from  the  —  day  of  — . 
Let  an  account  he  taken  of  the  rents  and  profits  of  the  said  premises 
received  by  the  Defts  or  any  of  them,  or  by  any  other  person  or  per- 
sons by  the  order  or  for  the  use  of  the  Defts  or  any  of  them  [if  costs 
are  given :  and  Let  the  Pit's  costs  of  this  suit  be  taxed].  Let  the 
amount  of  the  said  rents  and  profits  [and  costs]  be  deducted  from  the 
said  principal  money  and  interest.  Upon  the  Pit  paying  to  the  Defts 
the  balance  which  shall  be  certified  to  be  due  to  them  in  respect  of 
such  principal  and  interest  after  such  deduction  as  aforesaid.  Let  the 
Defts  execute  a  proper  conveyance  [assignment,  or  surrender]  of  the 
said  premises  to  the  Pit,  or  to  whom  he  shall  appoint,  and  deliver  to 
the  Pit  upon  oath  all  deeds  and  writings  in  their  custody  or  power 
relating  to  the  said  premises. — Liberty  to  apply. 

Suit  hy  Purchaser — Title  accepted — Abatement  for  Deficiency. 

Declare  that  the  Pit  is  entitled  to  a  specific  performance  of  the 
agreement  in  the  pleadings  mentioned  and  to  an  abatement  from  the 
residue  of  the  purchase-money  and  interest,  but  to  the  amount  only 
of  what  would  be  the  worth  of  the  deficiency  of  the  soil  mentioned  in 
the  pleadings  covered  with  wood,  after  deducting  the  value  of  the 
wood  thereon,  and  decree  the  same  accordingly.  Let  it  be  referred,  &c., 
to  settle  such  abatement,  and  to  compute  interest  on  the  residue  of 
such  purchase-money  after  the  rate  of  £6  per  cent,  per  annum  in 
case  the  parties  difier  about  the  same.  And  upon  the  Pit  paying  to 
the  Defts  what  shall  be  found  to  be  due  from  him  on  account  of  the 
purchase-money  under  the  said  agreement  stipulated  to  be  paid  after 
such  abatement  as  aforesaid.  Let  the  Defts  convey  and  assign,  &c., 
to  the  Pit,  or  as  he  shall  direct,  such  conveyance  to  be  settled,  &c.,  in 
case  the  parties  difier.  Hill  v.  Buckley  (M.  E.),  Jan.  24,  1811 ;  17  Ves. 
394. 

Suit  hy  Purchaser — Limited  Interest — Misrepresentation — Compensation.^ 

Declare  that  the  Pit  is  entitled  to  a  specific  performance  of  the 
agreement  in  the  Pit's  bill  mentioned  against  the  Deft  to  the  extent 
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of  all  the  interest  of  J.  S.  ifl  the  said  HU  named  in  the  property  com- 
prised in  the  said  agreement  (being  the  said  J.  S.'s  estate  therein  for 
the  life  of  H.  W.  in  the  pleadings  named),  and  for  such  estate  as  by 
the  curtesy  he  may  become  entitled  to  therein ;  and  that  such  agree- 
ment ought  to  be  specifically  performed  and  carried  into  execution, 
and  order  and  decree  the  same  accordingly.  Let  an  inquiry  be  made 
what  is  the  amount  to  be  paid  by  the  Pit  for  the  purchase-money  of 
the  said  property  comprised  in  the  said  agreement  for  the  said  in- 
terest of  the  said  J.  S.,  having  regard  to  the  declaration  aforesaid. 
Let  an  account  be  taken  of  the  rents  and  profits  of  the  said  premises 
received  by  the  said  Deft  or  by  any  other  person  or  persons  by  the  order 
or  for  the  use  of  the  Deft  accrued  since  the  1st  May,  1868,  the  date 
fixed  for  the  completion  of  such  purchase.  Let  the  amount  of  the  said 
rents  and  profits  be  deducted  from  the  amount  of  purchase-money  and 
from  the  amount  of  interest  thereon  at  the  rate  of  £5  per  cent,  per 
annum  from  the  said  1st  May,  1868,  the  balance  to  be  certified.  Let 
the  Pit  pay  to  the  Deft  the  amount  of  such  balance  with  subsequent 
interest  thereon  at  the  same  rate.  Let,  upon  sjich  payment  being 
made,  the  Deft  and  all  proper  parties  execute  a  proper  conveyance 
of  the  said  premises  for  the  said  estate  of  the  said  J.  S.  therein  to  tlie 
Pit  or  to  whom  he  shall  appoint,  free  from  incumbrances,  such  con- 
veyance to  be  settled  by  the  judge.  Deft  to  pay  Pit's  costs  of  suit. — 
Liberty  to  apply.     Barnes  v.  Wood,  L.  E.  8  Eq.  424. 

Suit  iy  Purchaser — Defective  Title — Lien — Inquiries. 

The  Deft  admitting  that  a  good  title  cannot  be  made,  declare  that 
the  Pit  is  entitled  to  a  lien  on  such  estate  or  interest  as  the  Deft  has 
in  any  of  the  property  and  effects  mentioned  in  the  agreement  to 
secure  the  repayment  of  all  moneys  paid  by  him  on  the  faith  of  and 
pursuant  to  the  agreement,  together  with  his  costs. — Inquiry,  what 
moneys  have  been  expended  by  the  Pit. — Inquiry  under  what  circum- 
stances the  'mill  was  closed  by  the  Pit,  and  whether  there  has  been 
any  deterioration  of  the  premises,  and  to  what  amount  and  under 
what  circumstances.  Deft  to  pay  costs  up  to  hearing.  Continue  the 
injunction.  Adjourn  further  consideration.  Middleton  v.  Magnay, 
2  H.  &  M.  237. 

Suit  by  Lessor. 

Declark  that  the  agreement  dated,  &c.,  ought  to  be  specifically 
performed,  &c.  Upon  the  Pit  executing  a  lease  to  the  Deft  of  the 
premises  in  the  Pit's  bill  mentioned  according  to  the  terms  of  the  said 
agreement,  and  tendering  the  said  lease  to  the  Deft,  Let  the  Dfeft 
execute  a  counterpart  thereof,  such  lease  to  be  settled  by  the  judge  in 
case  the  parties  differ. 
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Suit  by  Lessor — Building  Contract — Damages. 

Let  the  Pits'  bill  stand  dismissed  as  against  the  Deft  Company, 
Limited,  without  costs.  Declare  that  the  agreement  in  the  Pits'  hill 
mentioned  dated  the  22nd  of  October,  1861,  ought  to  be  specifically 
performed  by  the  remaining  Defts,  and  carried  into  execution,  and 
order  and  decree  the  same  accordingly.  Let  a  proper  lease  of  the  here- 
ditaments comprised  in  the  said  agreement  be  executed  by  the  Pits  to 
the  said  remaining  Defts.  Let  the  said  Defts  execute  a  counterpart  of 
the  said  lease  to  the  Pits,  such  lease  to  be  settled  by  the  judge  in  case 
the  parties  differ.  Let  an  inquiry  be  made  whether  any  and  what 
damages  have  been  sustained  by  reason  of  the  said  remaining  Defts 
not  having  specifically  performed  their  agreement  to  erect  good  and 
substantial  buildings  as  in  such  agreement  provided.  Let  the  said 
remaining  Defts  within  one  month  after  the  date  of  the  chief  clerk's 
certificate  pay  to  the  Pits  K.  and  D.  what  if  anything  shall  be  certified 
to  be  the  amount  of  such  damages.  Let  the  Defts,  except  the  company, 
pay  Pits'  costs  of  suit. — Liberty  to  apply.  Kay  v.  Johnson,  2  H.  &  M. 
118. 

Suit  hy'Jjessee. 

Declare  that  the  agreement  for  a  lease  dated,  &c.,  ought  to  be  speci- 
fically performed,  &c. 

Let  the  Deft  execute  a  lease  of  the  premises  comprised  in  the  said 
agreement,  at  the  yearly  rent  and  subject  to  the  covenants  and  stipu- 
lations contained  in  the  said  agreement  (such  lease  to  be  settled  by  the 
judge  in  case  the  parties  differ).  Let  the  Pit  execute  to  the  Deft  a 
counterpart  of  the  said  lease. — Liberty  to  apply. 

Suit  by  Lessee — Bepaira — Damages. 

Declare  that  the  agreement  dated  the  25th  Feb.,  1862,  ought  to  be 
specifically  performed  and  carried  into  execution,  and  order  and  decree 
the  same  accordingly.  Let  the  Deft  execute  a  lease,  &o.,  to  be  settled, 
&c.,  and  Let  the  Pit  execute  to  the  Deft  a  counterpart  of  such  lease. 
Let  an  inquiry  be  made  whether  the  repairs  referred  to  in  the  said 
agreement  and  in  the  exhibits  to  the  affidavit  of  the  Pit  filed  the  14th 
June,  1862,  marked  A  and  B,  have  been  executed  by  the  Deft,  and  if 
not  what  damage  the  Pit  has  sustained  thereby.  Let  Defts  L.  and 
K.  pay  to  Pit  S.  his  costs  of  suit,  to  be  taxed  &c.  Samuda  v.  Lawford, 
8  Jur.  (KS.)  739. 

Husband  and  Wife — Deed  of  Sepanration. 

Declare  that  the  agreement  dated  the  5th  July,  1865,  in  the  pleadings 
mentioned  ought  to  be  specifically  performed  and  carried  into  execu- 
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tion,  and  order  and  decree  the  same  accordingly.  Let  a  proper  deed 
of  separation  containing  all  usual  and  proper  clauses  and  to  secure  a 
sum  of  £40  a  year  for  the  life  of  A.  H.  to  commence  from  the  date 
of  the  said  agreement,  and  to  be  paid  by  the  Deft  T.  A.  H.  by  equal 
quarterly  payments  for  the  maintenance  of  his  wife  and  child,  be 
settled  by  the  judge,  the  costs  of  such  deed  to  be  borne  by  the  Pit  G. 
and  Deft  T.  A.  H.  in  equal  moieties,  and  Let  such  deed  be  executed 
by  the  Pit  G.  and  the  Deft  T.  A.  H.  respectively.  Let  an  account 
be  taken  of  the  amount  due  in  respect  of  the  said  annuity  from  the 
—  day  of  — .  Let  the  Deft  T.  A.  H.  within  fourteen  days  from  the 
date  of  the  certificate  pay  to  J.  G.,  the  next  friend  of  the  Pit,  what 
shall  be  certified  to  be  due  on  taking  the  said  account.  Deft  T.  A.  H. 
•  to  pay  costs  of  suit. — Liberty  to  apply.  Gibhs  v.  Harding,  L.  E.  8  Eq. 
490;  L.  K.  5Cb.  336. 

Note. — This  order  incorporates  the  variation  made  on  appeal, 
although  in  fact  a  distinct  order  was  drawn  upon  the  appeal. 

Feame  of  Dkceee — Title. 

There  have  been  two  ways  of  framing  a  decree  in  a  suit  for  specific  performance. 
The  one  was  to  declare  that  the  pit  was  entitled,  &c.,  if  a  good  title  could  be 
shewn,  and  then  to  direct  a  reference  as  to  title.  I'he  other  was,  first,  to  refer 
the  title,  and  then  to  make  the  declaration  that  if  a  good  title  was  shewn  the 
agreement  ought  to  be  specifically  performed :  Stevens  v.  Ouppy,  3  Russ.  182, 
per  Lord  Bldon :  Order,  p.  517. 

The  declaration  that  pit  is  entitled  to  specific  performance  of  an  agreement "  in 
case  a  !;ood  title  can  be  shewn  "  has  been  objected  to  :  Olive  v.  Beaumont,  1  De  Ci. 
&  Sm.  408.  But  that  form  of  declaration  is  now  generally  adopted :  see  also  Pitt 
V.  Davis,  3  Euss.  182,  note. 

And  where  by  reason  of  the  contract  itself  having  been  disputed,  the  cause 
is  heard  before  a  reference  is  made  as  to  title,  the  decreefirst  declares  that  the  pit 
is  entitled  to  specific  performance,  and  then  directs  the  reference  as  to  title : 
Oibbins  v.  North  Eastern  Metropolitan  Asylum,  11  Beav.  5. 

The  terms  of  the  general  inquiry  are  not  whether  the  vendor  could  make  a  good 
title  at  the  time  of  entering  into  the  contract,  but  whether  he  can  at  the  time  of 
the  inquiry  make  such  a  title  :  Langford  v.  Pitt,  2  P.  Wms.  629 ;  Parr  v.  Love- 
grove,  4  Drew.  170. 

Where  an  inquiry  is  directed  in  general  terms  whether  the  vendor  can  make 
11  good  title,  it  means  a  good  title  having  regard  to  the  terms  of  the  contract : 
Upperton  v.  Nicholson,  L.  R.  6  Ch.  436,  reversing  S.  C,  L.  R.  10  Eq.  228. 

But  if  the  vendor  wishes  to  prevent  objections  which  have  been  waived  before 
the  suit  from  being  renewed  under  the  inquiry,  he  should  ask  for  a  special  decree 
based  upon  such  a  waiver :  S.  C. 

"  The  inquiry  when  the  title  was  first  shewn  "  is  only  directed  when  the  title 
alone  is  in  dispute :  Oibbins  v.  North  Eastern  Metropolitan  Anylum,  11  Btav.  5  • 
Morris  v.  Wilson,  5  Jur.  (N.S.)  168. 

The  reference  of  title  may  extend  to  all  that  concerns  the  title,  but  not  to  other 
matters :  Jennings  v.  Eqpton,  1  Madd.  211 ;  Bennett  v.  Sees,  1  Keen,  405. 
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If  the  vendor  can  make  a  good  title  at  any  time  before  the  result  of  the  in- 
quiry he  will  he  entitled  to  a  decree  in  his  favour :  Mortlock  v.  BuUer,  10  Ves. 
292. 

And  if  when  the  cause  comes  on  to  he  heard  for  further  directions  the  defects  in 
title  can  he  remedied,  specific  performance  has  been  decreed  :  Paton,  v.  Rogers, 
6  Madd.  256. 

But  where  the  vendor  has  not  been  able  to  make  out  his  title  before  the  decree, 
the  point  will  have  an  important  bearing  upon  the  question  of  costs :  Seton  v. 
Slade,  7  Ves.  279  (jper  Lord  Bldon).  And  the  rule  is  that  a  vendor  is  not  entitled 
to  costs  except  from  the  time  when  his  title  is  certified  to  be  good :  Wilkinson  v. 
Hartley,  15  Beav.  183  ;  Wynn  v.  Morgan,  7  Ves.  206. 

But  time,  where  a  good  title  is  shewn,  is  not  conclusive  upon  the  question  of 
costs,  being'  subject  to  the  general  rule  that  the  costs  must  be  paid  by  the  person 
who  caused  the  litigation :  Dan.  5th  ed.  p.  852 ;  Monro  v.  Taylor.  3  Mac.  &  Gr.  713, 
725  ;  Ahbot  v.  Sworder,  4  De  G.  &  Sm.  448  ;  Parr  v.  Lovegrove,  4  Drew.  170. 

In  consequence  of  tbe  rule  as  to  costs,  the  order,  except  where  the  contract  is 
disputed,  directs  an  inquiry  at  what  time  the  good  title  was  shejifn. 

In  some  cases  the  order  for  inquiry  is,  whether  a  good  title  can  be  made  "sub- 
ject to  the  conditions  of  sale  " :   Wood  v.  Machin,  5  Hare,  158,  162. 

So,  too,  an  inquiry  may  be  directed  whether  the  deft  ever  and  when  required 
of  the  pit  any  and  what  evidence  in  proof  of  a  point  material  to  the  title :  Bennett 
V.  Bees,  1  Keen,  408. 

The  Court  will  not  in  general  permit  the  question  whether  a  good  title  can  be 
made  or  not  to  be  argued  before  it  in  the  first  instance  ;  even  though  no  objections 
to  the  title  are  stated  in  the  pleadings.  Dan.  5th  ed.  p.  851 ;  Jenkins  v.  Hiles,  6  Ves. 
654. 

A  pvurchaser  may  preclude  himself  from  his  right  to  a  reference  as  to  title  by 
exercising  right  of  ownership  over  the  property :  Fleetwood  v.  Oreen,  15  Ves. 
594;  Anspack  v.  Noel,  1  Madd.  310,  315  ;  Brown  v.  Stenson,  24  Beav.  631. 

Objections  to  the  abstract  of  title  must  be  made  in  a  reasonable  time  or  they 
wiU  be  considered  waived :  Brown  v.  Stenson,  24  Beav.  631. 

But  if  a  vendor  does  uot  deliver  the  abstract  of  title  within  the  time  specified 
in  the  conditions  of  sale,  the  purchaser  is  not  bound  to  send  in  his  objections 
within  the  time  limited  for  that  purpose,  even  though  it  is  stipulated  that  time 
in  this  respect  is  to  be  of  the  essence  of  the  contract :  Upperton  v.  Nickohon, 
L.  R.  6  Ch.  436. 

An  inquiry  as  to  title  might  have  been  directed  before  or  after  answer  on  motion 
by  consent ;  and  after  answer  on  motion  adversely,  if  it  appears  clearly  that  the 
title  is  the  only  question  in  dispute  :  Bennett  v.  Bees,  1  Keen,  405  ;  Dan.  5th  ed. 
p.  1112;  Reid-<r.  Don  Pedro  North  Del  Bey  Gold  Miming  Co.,  9  Jur.  (N.S.)  865. 

But  all  questions  affecting  the  validity  of  the  contract,  or  whether  it  is  one 
which  can  be  enforced,  can  only  be  determined  at  the  hearing :  Eood  v.  Oglander, 
34  Beav.  518. 

The  Court  will  not  compel  a  purchaser  to  take  a  doubtful  title :  Shapland  v. 
Smith,  1  Bro.  C.  C.  75  ;  Vancouver  v.  Bliss,  11  Ves.  458,  465 ;  Sloper  v.  Fish, 
2  V.  &  B.  145  ;  Pyrke  v.  Waddingham,  10  Hare,  1. 

If  the  doubts  as  to  a  title  arise  upon  a  question  connected  with  the  general  law, 
the  Court  is  to  judge  whether  the  general  law  on  the  point  is  settled  or  not : 
Pyrke  v.  Waddingham,  10  Hare,  1. 

If  the  law  be  not  settled,  or  if  doubts  as  to  the  title  may  be  affected  by  ex- 
trinsic circumstances  which  neither  the  purchaser  nor  the  Court  can  satisfactorily 
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investigate,  specific  performance  will  be  refused :  S.  C.  ;  see  also  MullingS'  v. 
Trinder,  L.  E.  10  Eq.  454.     . 

And  where  a  bill  by  vendor  for  specific  performance  has  been  dismissed  in  the 
Court  below  upon  a  question  of  title,  it  requires  a  strong  case  for  the  Court  of 
Appeal  to  force  the  title  upon  the  purchaser :  Collier  v.  McBean,  L.  E.  1  Ch.  80 ; 
12  Jur.  (N.S.)  86. 

But  a  purchaser  must  accept  a  title  which  appears  good  to  the  Court  of  Appeal, 
although  thought  to  be  bad  by  the  Court  of  first  instance :  Beidley  v.  Carter, 
L.  R.  4  Ch.  230. 

The  fact  that  one  of  the  conveyancing  counsel  has  reported  adversely  to  the 
title  is  not  in  itself  sufficient  to  induce  the  Court  to  refuse  specific  performance: 
Hamilton  v.  Buchmaster,  L.  E.  3  Eq.  323. 

And  where  the  vendor  has  entered  into  a  contract  for  sale  hand  fide  mistaking 
his  title  and  having  a  less  interest  than  that  contracted  to  be  sold,  the  Court  will 
not  enforce  specific  performance  :  Bowel  v.  George,  1  Madd.  1. 

A  vendor  will  be  compelled  to  convey  his  interest,  although  imperfect,  if  the 
purchaser  choose  to  accept  it  without  compensation :  Dart,  4th  ed.  p.  974 ;  Bradley 
V.  Munton,  15  Beav.  460 ;  Barrett  v.  Ring,  2  Sm.  &  G.  43 ;  Lcrrd  Bolingbroheh 
Case,  1  Sch.  &  Lef.  19  ;  and  to  make  good  the  contract  out  of  any  interest  he  has 
subsequently  acquired :  Taylor  v.  Debar,  1  Ch.  Ca.  274 ;  Otter  v.  Lord  Vaitx, 
1  K.  &  J.  650  ;  6  De  G.  M.  &  G.  638,  cited  in  Dart,  4th  ed.  p.  741 ;  and  to  obtain  the 
concurrence  of  proper  parties:  1  Madd.  11 ;  Crop  v.  Norton,  2  Atk.  74 ;  Minimi 
V.  Mrwood,  L.  E.  1  Eq.  449 ;  affirmed,  L.  E.  3  Ch.  614. 

In  a  decree  for  specific  performance  a  direction  that  the  vendor  shall  convey  has 
the  same  effect  as  a  direction  that  the  vendor  and  all  other  necessary  parties  shall 
convey :  Minton  v.  Kirwood,  L.  E.  3  Oh.  614. 

But  a  vendor  will  not  be  ordered  to  procure  the  concurrence  of  parties  whose 
concurrence  he  has  no  right  to  require:  Emery  v.  Ware,  8  Ves.  505,  514;  Sowel 
V.  George,  1  Madd.  1,  6  ;  Thomas  v.  Bering,  1  Keen,  729. 

A  decree  for  specific  performance  of  a  contract  cannot  be  accompanied  by  an 
inquiry  whether  a  matter  which  was  a  consideration  for  entering  into  the  contract 
has  been  or  can  be  properly  performed :  Lamare  v.  Dixon,  L.  E.  6  H.  L.  414. 


Eight  to  Decree. 

Aa  a  general  rule  specific  performance  of  contracts  respecting  goods,  chattels, . 
stock,  choses  in  action,  and  other  things  of  a  merely  personal  nature  will  not  be 
decreed :  Story,  10th  ed.  vol.  i.  pp.  716-17. 

But  where  pecuniary  damages  would  not  be  an  adequate  consideration,  specific 
performance  of  contracts  for  sale  of  personal  chattels  will  be  decreed :  Faleke  v. 
Gray,  5  Jur.  (N.S.)  645 ;  4  Drew.  651,  658 ;  Da/rley  v.  WUttaher,  4  Drew. 
134 ;  Bowling,  v.  Betjemann,  8  Jur.  (N.S.)  538 ;  Cooper  v.  Mood,  26  Beav. 
293;  Charinghould  v.  Curtis,  21  L.  J.  (Ch.)  641;  Coquet  v.  Gibson,  83 
Beav.  557. 

And  although  specific  performance  of  an  agreement  for  the  sale  of  the  goodwill 
of  a  business  has  been  refused  {Corslalce  v.  Till,  1  Euss.  376),  it  has  been 
decreed  where  the  goodwill  was  sold  in  connection  with  the  projierty  to  which  it 
was  attached  :  Darbey  v.  Whittaker,  4  Drew.  134,  140. 

So,  too,  in  contracts  of  a  different  nature. ,   Thu's,  where  a  covenant  was  made 
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in  a  lease  of  alum  works  to  have  a  certain  stock  upon  the  premises,  specific  per- 
formance was  decreed ;  Ward  v.  Duke  of  Buckingham,,  3  Atk.  385 ;  10  Ves.  161 ; 
Story,  10th  ed.  vol.  i.  p.  719. 

In  cases  of  covenants  between  landlord  and  tenant  specific  performance  is 
virtually  enforced  by  an  injunction  being  granted  to  prevent  a  breach  of  such 
covenants. 

Where  a  railway  company  undertook  to  build  and  maintain  an  archway  on  the 
pleasure  grounds  of  the  pit,  specific  performance  has  been  decreed :  Siorer  v.  Great 
Western  By.  Co.,  2  Y.  &  C,  Ch.  48,  53. 

Upon  the  like  ground — inadequate  remedy  at  law — specific  performance  has 
been  ordered  of  covenants  for  a  lease  :  Furnival  v.  Oarew,  3  Atk.  83, 87 ;  Tritton 
V.  Foote,  2  Cox,  174 ;  and  other  contracts  relating  to  personal  property. 

So,  too,  in  cases  of  covenant  not  to  carry  on  a  particular  trade :  K&mMe  v. 
Kean,  6  Sim.  633 ;  Lumley  v.  Wagner,  6  Jur.  871. 

As  a  general  rule  the  Court  of  Chancery  will  not  enforce  the  specific  perform- 
ance of  a  contract  for  the  transfer  of  public  stocks  for  the  delivery  of  personal 
chattels :  Gitdd  v.  Butter,  1  P.  Wms.  570 ;  Errington  v.  Aynesley,  2  Bro.  C.  C. 
341. 

But  will  order  the  specific  delivery  of  a  chattel  the  value  of  which  is  not  to  be 
estimated  by  damages  at  law  :  Nuthrown  v.  Thornton,  10  Ves.  159. 

And  specific  performance  has  been  ordered  of  a  contract  for  the  purchase  of 
Government  stock,  where  the  delivery  of  the  certificates  was  prayed  by  the  bill : 
Boleret  v.  Rothschild,  1  S.  &  S.  597. 

Where  the  contract  is  to  transfer  shares  in  a  particular  concern,  limited  in 
number  and  not  easily  procured  in  the  market,  specific  performance  has  been 
decreed :  Duncroft  v.  Alhrecht,  12  Sim.  199  ;  Shaw  v.  Fisher,  2  De  G.  &  Sm.  11 ; 
Wynne  v.  Price,  3  De  G.  &  Sm.  310. 

And  where  the  contract  was  to  accept  the  transfer  of.  particular  shares,  for 
which  no  consideration  had  been  paid,  but  which  were  liable  to  calls,  specific 
performance  was  decreed :  Cheale  v.  Kenward,  3  De  G.  &  J.  27. 

A  contract  for  the  sale  of  an  annuity  payable  out  of  the  dividends  of  stock  may 
be  enforced :  Withy  v.  Cottle,  1  S.  &  S.  174. 

Specific  performance  will  not  be  decreed  for  the  transfer  of  shares  in  a  public 
company  when  by  means  of  transfer  to  some  third  party  the  privity  of  contract 
between  pit  and  deft  is  destroyed :  Shaw  v.  Fisher,  5  De  G.  M.  &  G.  596. 

Specific  performance  has  also  been  ordered  of  a  contract  for  the  sale  of  shares, 
notwithstanding  the  refusal  of  the  directors  to  allow  the  transfer :  Poole  v.  Mid- 
dletm,  29  Beav.  646. 

The  fact  of  a  call,  of  which  the  purchaser  .has  no  notice,  having  been  made  at 
the  date  of  the  purchase  of  shares  does  not  invalidate  the  contract :  Hawkins 
v.  Malthy,  L.  E.  3  Ch.  188,  reversing  L.  E.  4  Eq.  572 ;  L.  E.  4  Ch.  200. 

Specific  performance  of  covenants  to  rebuild  or  to  repair  have  been  refused,  as 
there  can  be  full  compensation  at  law :  Moseley  v.  Virgin,  3  Ves.  184  ;  Flint  v. 
Brandon,  8  Ves.  159 ;  Moore  v.  Oreg,  12  Jur.  952 ;  Kay  v.  Johnson,  2  H.  &  M. 
118. 

But  a  distinction  has  been  drawn  where  the  building  or  other  work  is  by  way  of 
easement  or  accommodation :  Ijytton  v.  Great  Northern  By.  Co.,  2  K.  &  J.  394  ; 
Sanderson  v.  Cockermouth  By.  Co.,  11  Beav.  497 ;  Wells  v.  Maxwell,  32  Beav. 
408  ;  9  Jur.  (N.S.)  1021. 

As  a  general  rule  specific  performance  will  not  be  decreed  where  the  contract 
is  wholly  or  principally  for  the  erection  of  buildings,  but  where  the  contract  has 
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been  partly  performed,  or  the  work  is  only  a  subsidiary  term  of  the  contract, 
specific  performance  will  be  decreed :  Dart,  4th  ed.  p.  905. 

Specific  performance  will  be  decreed  of  express  and  even  of  implied  contracts 
where  no  actual  injury  has  been  sustained,  but  is  only  apprehended :  1  Madd. 
Pr.  Ch.  178,  179  ;  Flight  v.  Cook,2Nes.  619;  Green  v.  Pigot,  1  Bro.Ch.  108. 

It  seems  doubtful  how  far  the  Court  can  decree  specific  performance  of  a  cove- 
nant made  by  a  husband  that  his  wife  shall  do  a  particular  act,  e.g.,  convey  his 
property :  Hall  v.  Hardy,  3  P.  Wms.  189 ;  Bowel  v.  George,  1  Madd.  9 ;  Emery 
V.  Ware,  8  Ves.  514 ;  Mortloch  v.  Buller,  10  Ves.  305 ;  Morris  v.  Stephenson, 
7  Ves.  474. 

An  agreement  between  husband  and  wife  living  together  providing  for  their 
future  separation  is  illegal:   Westmeath  v.  Wesimeath,  Jac.  126. 

And  the  Court  will  not  enforce  an  agreement  for  separation  under  which  the 
father  divests  himself  of  his  proper  authority  over  his  children:  St.  John  v.  St. 
John,  11  Ves.  532  ;  Vansitta/rt  v.  Vansittart,  2  De  G.  &  J.  249. 

Nor  will  the  Court  enforce  an  agreement  for  separation  without  consideration, 
or  an  agreement  between  husband  and  wife  without  the  intervention  of  a  trustee, 
unless  the  husband  and  wife  are  in  a  hostile  position :  Bateman  v.  Countess  of 
Boss,  1  Dow.  235. 

But  the  Court  will  decree  specific  performance  of  an  agreement  of  separation  if 
the  provisions  are  not  repugnant  to  the  policy  of  law :  Wilson  v.  Wilson,  1  H.  L.  C. 
558 ;  5  H.  L.  C.  40 ;  Gibbs  v.  Harding,  L.  E.  8  Eq.  490  ;  L.  K.  5  Ch.  336 ; 
Order,  p.  528. 

And  there  is  no  illegality  in  providing  a  fund  for  the  maintenance  of  the 
children :  Gibbs  v.  Harding,  supra.    See  also  Hamilton  v.  Hector,  L.  E.  6  Ch.  701. 

When  an  offer  in  writing  is  made  by  the  owner  to  sell  an  estate  on  specified 
terms,  and  this  is  unconditionally  accepted,  there  is  a  binding  contract  which 
neither  party  can  vary.  But  until  the  proposition  is  accepted  the  owner  is  at 
liberty  to  add  new  terms  to  his  proposal :  Story,  10th  ed.  vol.  i.  p.  734. 

And  an  offer  to  sell  property  may  be  withdrawn  before  acceptance  without  any 
formal  notice  to  the  person  to  whom  the  offer  is  made :  Dickinson  v.  Dodds, 
L.  E.  2  Ch.  D.  463  ;  Benjamin  on  Sales,  2nd  ed.  p.  52. 

But  if  a.  person  communicates  his  acceptance  of  an  offer  within  a  reasonable 
time  after  the  offer  being  made,  and  if  within  a  reasonable  time  of  the  acceptance 
being  communicated  no  variation  has  been  made  by  either  party,  the  acceptance 
must  be  taken  as  simultaneous  with  the  offer,  and  both  together  as  constituting 
an  agreement  which  the  Court  will  execute :  Kennedy  v.  Lee  (per  Lord  Eldon), 
3Mer.  441,  454.  See  also  Warner  v.  Wellington,  3  Drew.  523;  Benss  v. 
Picksley,  L.  E.  1  Ex.  342  ;  Adamis  v.  Lindsell,  1  B.  &  A.  681. 

Upon  a  written  request  by  an  owner  of  freehold  property  to  an  estate  agent  to 
procure  a  purchaser  and  advertise  it  at  a  certain  price,  the  agent  has  no  authority 
to  enter  into  an  open  contract  for  sale :  Homer  v.  Sharp,  L.  R.  19'  Bq.  108. 

Letters  will  not  constitute  an  agreement  which  will  be  specifically  perfoi-med, 
unless  the  answer  is  a  simple  acceptance  without  the  introduction  of  a  new  term : 
Story,  10th  ed.  vol.  i.  p.  734 ;  Wright  v.  St.  George,  12  Ir.  Ch.  226 ;  Oriental  Inlapd 
Steam  Company  v.  Briggs,  8  Jur.  (N.S.)  201.  See  also  Crossley  v.  Maycock, 
L.  R.  18  Eq.  160. 

In  order  to  satisfy  the  Statute  of  Frauds  the  contracting  parties  and  thesubjeot- 
matter  of  the  contract  must  be  clearly  shewn  :  Williams  v.  Lake,  2  E.  &  E.  349 ; 
92L.  J.  (Q.B.)  1;  9  Jur.  (N.S.)  363;  Morris  v.  Wilson,  5  Jur.  (N.S.)  168; 
Potter  V.  DuffiM,  L.  E.  18  Eq.  4 ;  Commins  v.  Scott,  L.  E.  20  Eq.  11. 
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If  the  parties  are  resident  within  the  jurisdiction,  it  is  not  necessary  in  order 
to  maintain  a  suit  for  the  specific  performance  of  a  contract  respecting  land,  that 
the  land  should  be  situate  within  the  jurisdiction  of  the  Court :  Perm  v.  Lwd 
Baltimore,  1  Ves.  444 ;  Portarlington  v.  Soulhy,  3  My.  &  K.  104 ;  Archer  v. 
Preston,  1  Vern.  77  ;  JacJcson  v.  Petrie,  10  Ves.  164  ;  Good  v.  Good,  33  Beav.  314. 
The  Court  will  decree  specific  performance  of  an  agreement  to  mortgas^e, 
although  containing  an  absolute  power  of  mortgage :  Ashton  v.  Corrigan,  L.  R. 
13  Eq.  76 ;  Herman  v.  Bodges,  L.  R.  17  Eq.  18. 

As  regards  parol  agreements,  all  interests  in  lands,  tenements,  and  heredita- 
ments, except  leases  for  three  years,  not  put  in  writing  and  signed,  have  only  the 
effect  of  leases  on  estates  at  will :  The  Statute  of  Frauds,  29  Car.  2,  c,  3. 

And  actions  in  respect  of  such  interests  must  he  brought  within  one  year  from 

the  making  of  the  contract,  unless  the  agreement  is  in  writing  and  signed  :  Ibid. 

But  the  Court  will  enforce  specific  performance  of  a  contract  within  the  statute, 

although  not  in  writing,  if  the  answer  of  the  deft  admits  the  parol  agreement : 

Att.-Qen.  v.  SitweU,  1  Y.  &  C.  583  ;  Spurrier  v.  Fitzgerald,  6  Ves.  548. 

If,  however,  the  answer  admits  the  parol  agreement,  but  sets  up  the  Statute  of 
Frauds  as  a  defence,  specific  performance  will  not  be  decreed  :  Gooth  v.  Jackson, 
6  Ves.  B7,per  Lord  Eldon ;  Bowe  v.  Tweed,  15  Ves.  375  ;  Blagden  v.  Bradhear, 
12  Ves.  466,  471. 

Where  a  deft  admits  an  agreement,  if  he  means  to  rely  on  the  fact  of  its  not 
being  in  writing  and  signed,  and  so  being  invalid  by  reason  of  the  Statute  of 
Frauds,  he  must  say  so ;  otherwise  he  must  be  taken  to  mean  that  the  admitted 
agreement  was  a  written  agreement  good  under  the  statute,  or  else  that  on  some 
other  ground  it  is  binding  on  him.  But  where  he  denies  or  does  not  admit  an 
agreement,  he  need  not  plead  the  Statute  of  Frauds ;  the  burden  of  proof  is  alto- 
gether on  the  pit,  who  must  then  produce  a  valid  agreement  capable  of  being 
enforced  :  Bidgway  v.  Whwrton,  3  De  G.  M.  &  G.  677. 

Specific  performance  will  be  enforced  of  a  parol  contract,  if  such  contract  has 
been  partly  carried  into  execution:  Att.-Gen.  v.  Day,  1  Ves.  221;  Walker  v. 
Walker,  2  Atk.  100 ;  Taylor  v.  Beech,  1  Ves.  297  ;  Buckmaster  v.  Barrop,  7 
Ves.  346  ;  Mundy  v.  JolUffe,  5  My.  &  Cr.  167  ;  Pain  v.  Goombs,  1  De  G.  &  J. 
34 ;  Lillie  v.  Legh,  3  De  G.  &  J.  204 ;  ,'iUllibeer  v.  Jarvis,  8  De  G.  M.  &  G.  79 ; 
Fwrrall  v.  Davenport,  3  Giff.  363. 

So,  too,  if  fraud  has  prevented  the  pit  from  complying  with  the  statute: 
Whitchurch  v.  Beuis,  2  Bro.  C.  C.  565 ;  Morse  v.  Merest,  6  Madd.  26  ;  Lincoln  v. 
Wright,  4  De"G.  &  J.  16. 

But  payment  of  a  deposit  or  of  part  of  the  purchase-money  is  not  such  an 
execution  of  the  contract  as  to  take  it  out  of  the  Statute  of  Frauds :  Buthcer 
V.  Butcher  (per  Sir  William  Grant),  9  Ves.  362.  See  also  Glinan  v.  GooJce, 
1  Sch.  &  Lef.  40. 

In  order  to  take  a  case  out  of  the  Statute  of  Frauds  upon  the  ground  of  part 
performance  of  a  parol  contract,  the  contract  must  be  proved  to  be  clear  and 
definite  in  its  terms :  Glinan  v.  Gooke,  supra ;  Forster  v.  Bale,  3  Ves.  712 ; 
Price  V.  Salusbury,  32  Beav.  446,  459. 

And  the  general  ground  is,  thatnothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a  fraud  upon  him  unless 
the  agreement  is  fully  performed  :  Story,  10th  ed.  vol.  i.  p.  757,  et  seq. 

If  a  man  under  a  verbal  agreement  with  a  landlord  for  a  certain  interest  in 
land,  or  under  an  expectation  created  or  encouraged  by  the  landlord  that  he  .shall 
have  a  certain  interest,  takes  possession  of  such  land,  with  the  consent  of  the 

2  N 
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landlord ;  and  upon  the  faith  of  such  promise  or  expectation,  with  the  knowledge 
of  the  landlord,  and  without  objection  by  him,  lays  out  money  upon  the  land,  a 
Court  of  Equity  will  give  effect  to  such  promise  or  expectation :  Bamsden  v. 
Dyson,  L.  E.  1 H.  L.  129,  170  (per  Lord  Kingsdown).  See  also  Gregory  v.  Mighell, 
18  Ves.  328. 

If,  on  the  other  hand,  a  tenant  being  in  possession  of  land,  and,  knowing  the 
nature  and  extent  of  his  interest,  lays  out  money  upon  it  in  the  hope  and  expec- 
tation of  an  extended  term,  or  an  allowance  for  expenditure,  then,  if  such  hope  or 
expectation  has  not  been  created  or  encouraged  by  the  landlord,  the  tenant  has  no 
claim  which  law  or  equity  can  enforce :  Bamsden  v.  Dyson,  sijpra.  See  also 
Clavering's  Case,  5  Ves.  690 ;  Filling  v.  Armitage,  12  Ves.  78 ;  Bankart  v. 
Tennant,  L.  E.  10  Eq.  141,  146. 

Where  a  pit  alleges  a  written  agreement  with  a  parol  variation  in  favour  of 
the  deft,  and  offers  to  perform  the  agreement  with  the  variation,  the  Court  will 
decree  specific  performance,  although  the  deft  insists  upon  the  statute :  Martin 
V.  Pycroft,  2  De  G.  M.  &  G.  785  ;  VouUlon  v.  States,  2  Jur.  (N.S.)  847. 

Where  the  defence  to  the  suit  is  that  by  fraud  or  mistake  the  agreement  is  in 
terms  different  from  what  the  deft  supposed  it  to  be  at  the  time  of  execution, 
this,  if  proved,  will  negative  the  right  to  specific  performance,  except  with  a 
variation :  Dart,  4th  ed.  949  ;  Sugden,  14th  ed.  215  ;  Joynes  v.  Statham, 
3  Atk.  388  ;  Woollan  v.  Eearne,  7  Ves.  211 ;  Marquis  TovmsJtend  v.  Stangroom, 
6  Ves.  238 ;  Wood  v.  Scajrth,  1  Jur.  (N.S.)  1107  ;  2  K.  &  J.  33 ;  Wright  v. 
Qoff,  2  Jur.  (N.S.)  845. 

The  same  rule  holds  good  where  the  defence  is  that  by  fraud  or  mistake  the 
deft  executed  the  agreement  under  a  reasonable  misapprehension  as  to  its  effects ; 
Dart,  4th  ed.  947,  citing  Calverly  v.  Williams,  1  Ves.  J.  210 ;  Eigginson  v. 
Clowes,  15  Ves.  516 ;  Clowes  v.  Eigginson,  1  V.  &  B.  524 ;  Alvanley  v.  Kinnaird, 
2  Mac.  &  G.  8 ;  Wood  v.  Scarth,  1  Jur.  (N.S.)  1107 ;  Neap  v.  Abhot,  1  C.  P. 
Coop.  333 ;  Swaislamd  v.  Dearsley,  29  Beav.  430 ;  Moxey  v.  Bigwood,  8  Jur. 
(N.S.)  803. 

And  where  the  conduct  of  the  vendor  is  suspicious  and  vexatious,  specific  per- 
formance will  not  be  decreed  :   Viney  v.  Chaplin,  2  De  G.  &  J.  468. 

A  parol  promise  to  vary  the  terms  of  the  written  agreement  has  been  admitted 
as  a  defence  to  a  suit  for  specific  performance :  Clao'lc  v.  Orant,  14  Ves.  519 ; 
Micklethwaite  v.  Nightingale,  12  Jur.  638.  See  also  Legal  v.  Miller,  2  Ves.  299 ; 
Price  V.  Dyer,  17  Ves.  356. 

The  Court  will  admit  parol  evidence  on  the  part  of  a  deft  in  support  of  a  varia- 
tion in  the  agreement  where  fraud  or  mistake  has  been  satisfactorily  proved : 
Joynes  v.  Statham,  3  Atk.  388 ;  Townsend  v.  Stangroom,  6  Ves.  328  ;  London 
and  Birmvnghmn  By.  Co.  v.  Winter.  See  also  Price  v.  Dyer,  17  Ves.  356  ; 
VouiHon  V.  States,  2  Jur.  (N.S.)  847 ;  The  London  and  Birmingham  By.  Co.  v. 
Winter,  1  Cr.  &  Ph.  57. 

Where  mistake  is  the  defence  set  up,  it  must  be  clearly  proved :  Clay  v.  Buf- 
fcyrd,  14  Jur.  803. 

Specific  performance  will  not  be  decreed  if  the  prior  rights  of  other  parties  are 
affected  by  it :  Beed  v.  Don  Pedro  Gold  Mining  Co.,  10  L.  T.  (N.S.)  668 ;  Ear- 
nett  V.  Yielding,  2  Sch.  &  Lef.  549. 

Nor  where  there  are  mutual  rights  incapable  of  being  enforced  by  an  immediate 
decree  :  Blackett  v.  Bates,  L.  E.  1  Ch.  117,  reversing  S.  C,  2  H.  &  M.  270. 

The  Court  will  not,  as  a  general  rule  decree  specific  performance  of  agreements 
for  partnership:  Sheffield  Gas  Co.  v.  Earriscm,  17  Beav.  294  ;  Sichel  v.  Mosen- 
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thai,  30  Beav.  371 ;  8  Jnr.  (N.S.)  275 ;  Scott  v.  Sayment,  L.  R.  7  Eq.  112 ; 
Lindley  on  Partnership,  2nd  ed.  p.  947. 

Where  great  'hardship  would  result  from  enforcing  specific  performance  the 
Court  has,  in  certain  cases,  refused  to  interfere :  Peacock  v.  Penson,  11  Beav. 
355 ;  EeTling  v.  Lumley,  3  De  G.  &  J.  493. 

Nor  will  a  contract  be  enforced  which  involves  a  breach  of  trust :  Mortlock  v. 
BulleT,  10  Ves.  292,  313 ;  Ord  v.  Noel,  5  Madd.  438  ;  Sneesby  v.  Thome,  7  De 
Gr.  M.  &  Gr.  399 ;  Shrew^ury  By.  Co.  v.  London  and  North  Western  By.  Co., 

4  De  G.  M.  &  G.  115. 

The  Court  vrill  not  decree  specific  performance  of  part  of  a  contract  if  unable  to 
enforce  its  material  terms :  Gervais  v.  Edwards,  2  D.  &  War.  80 ;  Counter  v. 
Maxpherson,  5  Moo.  P.  C.  83  ;  Pom  Chocolate  Co.  v.  Crystal  Palace  Co.,  1  Jur. 
(N.S.)  720 ;  3  Sm.  &  G.  119  ;  South  Wales  By.  Co.  v.  Wythes,  1  K.  &  J.  186  ; 

5  De  G.  M.  &  G.  880. 

Nor  a  contract  for  sale  where  the  price  is  to  be  fixed  by  arbitration,  vinless  the 
arbitrators  have  actually  fixed  the  price :  Darhey  v.  Whitaker,  4  Dr.  134. 

The  Court  does  not  interfere  to  enforce  contracts  not  founded  upon  valuable 
consideration  :  Ex  parte  Pye,  18  Ves.  149 ;  Ellison  v.  Ellison,  6  Ves.  662;  Pul- 
vertoft  V.  Pulvertoft,  18  Ves.  98 ;  Edwards  v.  Jmes,  1  My.  &  Cr.  226. 

But  will  give  effect  to  transfers  and  conveyances  which  have  been  completed 
at  law,  although  derived  fi-om  voluntary  acts :  Ex  parte  Pye,  18  Ves.  149  ;  Ed- 
wards v.  Jortes,  1  My.  &  Cr.  226 ;  Doruddsen  v.  Donaldson,  Kay,  711 ;  Kehewich 
V.  Manning,  1  De  G.  M.  &  G.  176. 

Where  the  character  and  conditions  of  the  property  have  so  altered  that  the 
terms  of  the  contract  are  no  longer  applicable  to  the  existing  state  of  things, 
specific  performance  will  not  be  decreed  :  Story,  10th  ed.  vol.  i.  p.  746 ;  Duke  of 
Bedford  v.  British  Museum,  2  My.  &  K.  552. 

And  where  the  terms  of  the  contract  are  such  that  the  Court  cannot  super- 
intend the  execution  so  aa  to  secure  full  performance  on  the  part  of  the  pit, 
specific  performance  will  not  be  decreed  :  Story,  10th  ed.  vol.  i.  p.  782  ;  Peto  v. 
Bye  U.  By.  Co.,  9  L.  T.  237  ;  1  H^  &  M.  468  ;  South  Wales  Ey.  Co.  v.  Wythes, 
1  K.  &  J.  186 ;  5  De  G.  M.  &  G.  880. 

But  in  case  of  railway  companies  taking  land  under  their  compulsory  powers, 
neither  want  of  mutuality  nor  want  of  consideration  has  been  held  to  be  a  sufficient 
defence  to  a  bill  for  specific  performance  :  Bedford  and  Camhridge  By.  Co.  v. 
Stanley,  2  J.  &  H.  746. 

A  railway  company  after  notice  to  treat  has  been  given  and  the  price  of  the 
land  fixed,  is  in  the  same  position  with  regard  to  the  landowner  as  an  ordinary 
purchaser,  and  may  he  compelled  to  complete  their  purchase  :  Harding  v.  Metro- 
politan By.  Co.,  L.  R.  7  Ch.  154. 

The  Court  has  enforced  against  railway  companies  covenants  in  respect  of 
station  accommodation  :  Hood  v.  North  Eastern  By.  Co.  L.  R.  8  Bq.  666 ;  L.  R 
5  Ch.  525 ;  and  covenants  to  construct  arches  and  suitable  approaches :  Slorer 
v.  Great  Western  By.  Co.,  2  Y.  &  C.  Ch.  49 ;  covenants  to  construct  roads  and 
wharves  :  Wilson  v.  Furness  By.  Co.,  L.  R.  9  Bq.  28 ;  and  covenants  to  con- 
struct roads  and  approaches :  Sanderson  v.  Cockermouth  and  Workington  By.  Co., 
11  Beav.  497 ;  Baphad  v.  Thanhs  Valley  By.  Co.,  L.  R.  2  Ch.  147 ;  Lytton  v. 
Gieat  Northern  By.  Co.,  2  K.  &  J.  394 ;  Greene  v.  West  Cheshire  By.  Co.,  L.  E. 
13  Bq.  44. 

Where  a  railway  company  having  agreed  to  erect  a  station  in  a  specified  place 
substituted  one  in  another  place,  damages  being  considered  a  suificient  remedyj 

2  N  2 


536  SPECIFIC  PBEFORMAUCB.  [I'aRT  II. 

an  inquiry  as  to  damages  was  directed  instead  of  specific  performance :  Wilson  v. 
Northampton  and  Banbury  Junction  By.  Co.,  L.  E.  9  Ch.  279. 

The  Court  will  not  decree  against  a  railway  company  specific  performance  of  an 
agreement  which  involves  the  performance  of  continuous  acts  for  an  indefinite 
period,  such  as  working  signals :  Powell  Duffryn  Steam  Coal  Co.  v.  Taff  Vale 
By.  Co.,  L.  B.  9  Ch.  331. 

An  agreement  for  compromise  of  a  suit  cannot  be  enforced  by  motion  in  that 
suit  if  the  agreement  extends  to  matters  beyond  the  scope  of  the  suit :  Pryer  v. 
OriVble,  L.  E.  10  Ch.  534. 

Sale  of  Land — Eoot  of  Title — Kequisition'*,  &c. — 37  &  38 
Vict.  c.  78. 

"  In  the  completion  of  any  contract  of  sale  of  land  made  after  the  31st  Decem- 
ber, 1874,  and  subject  to  any  stipulation  to  the  contrary  in  the  contract,  forty 
years  shall  be  substituted  as  the  period  of  commencement  of  title  which  a  pur- 
chaser may  fequire  in  place  of  sixty  years,  the  present  period  of  such  commence- 
ment ;  nevertheless  earlier  title  than  forty  years  may  be  acquired  in  cases  similar 
to  those  in  which  earlier  title  than  sixty  years  may  now  be  required  "  :  "  The 
Vendor  and  Purchaser  Act,  1874  "  (37  &  38  Vict,  c,  78),  s.  1. 

And  in  the  completion  of  any  such  contract,  and  subject  to  any  stipulation  to 
the  contrary  in  the  contract,  the  obligations  and  rights  of  vendor  and  purchaser 
shall  be  regulated  by  the  rules  stated  in  sect.  2  of  the  same  Act. 

"  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  their  repre- 
sentatives respectively,  may  at  any  time  or  times  and  from  time  to  time  apply  in 
a  summary  way  to  a  judge  of  the  Court  of  Chancery  in  England  in  chambers,  in 
respect  of  any  requisitions  or  objections,  or  any  claim  for  compensation,  or  any 
other  question  arising  out  of  or  connected  with  the  contract  (not  being  a  question 
affecting  the  existence  or  validity  of  the  contract),  and  the  judge  shall  make  such 
order  upon  the  application  as  to  him  shaU  appear  just,  and  shall  order  how  and 
by  whom  all  or  any  of  the  costs  of  and  incident  to  the  application  shall  be  borne 
and  paid " :  sect.  9.  Vendors  or  purchasers  of  real  or  leasehold  estate  in  Ireland 
may,  in  like  manner  and  for  the  same  purpose,  apply  to  a  judge  of- the  Court  of 
Chancery  in  Ireland :  Ibid.  See  under  section  9,  Re  Packman  and  Moss,  L.  E. 
1  Ch.  D.  214. 

Mandatory  Oeder. 

The  Court  has  jurisdiction  to  make  any  interlocutory  order  reasonably  ancillary 
to  the  administration  of  justice  at  the  hearing :  Smith  v.  Peters,  L.  E.  20  Eq. 
511. 

And  where  an  agreement  had  been  entered  into  for  the  sale  of  a  house  at  a 
fixed  price,  and  of  the  fixtures  and  furniture  at  a  valuation,  upon  the  refusal  of 
the  vendor  to  permit  the  valuation,  a  mandatory  order  has  been  made  to  compel 
the  vendor  to  allow  entry  upon  his  premises  for  the  purposes  of  the  valuation : 
S.  C.    See  also  Kynaston  v.  East  India  Co.,  3  Sw.  248. 

Eents — Wilful  Default. 

A  vendor  who  has  to  account  to  the  purchaser  for  rents  and  profits  from  the 
time  fixed  for  completion  is  not,  unless  a  special  case  be  made,  liable  to  account 
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for  sums  which  he  might  have  received  but  for  his  wilful  default,  nor  entitled  to 
an  inquiry  as  to  repairs  or  lasting  improvements :  Sherwin  v.  Shakspear,  5  De  G. 
■  M.  &  G.  517. 

Occupation  Eent — Eests. 

Where  a  common  leasehold  estate  is  sold,  and  possession  is  not  delivered  to  the 
purchaser,  if  any  delay  occurs  the  vendor  must  pay  a  rent  in  respect  of  his  occu- 
pation, the  purchaser  being  charged  with  interest  on  the  purchase-money : 
Dyer  v.  Eargreaves,  10  Ves.  505 ;  Fenton  v.  Browne,  14  Ves.  144. 

Where  an  occupation  rent  is  charged  against  the  vendor,  the  order  does  not 
direct  an  allowance  to  be  made  for  income  tax :  Sherwin  v.  Shakspear,  5  De  G. 
M.  &  G.  517. 

Where  fixtures  agreed  to  be  taken  at  a  valuation  are  of  great  value,  the  pur- 
chaser if  let  into  possession  after  the  time  at  which  the  valuation  ought  to  be, 
but  before  it  is  made,  ought  to  pay  an  occupation  rent  for  the  intermediate  period : 
Dart.,  4th  ed.,  p.  581. 

Where  an  occupation  rent  is  set  upon  an  estate,  interest  is  sometimes  deducted 
at  £5  per  cent,  upon  the  deposit :  Smith  v.  Jackson,  1  Mad.  618. 

Where  a  purchase  was  set  aside  on  the  ground  of  fraud,  and  the  purchaser  was 
directed  to  pay  an  occupation  rent,  and  to  be  repaid  his  purchase-money  and 
interest,  and  the  rents  exceeded  the  interest,  annual  rests  were  directed,  so  that 
the  excess  of  rent  beyond  the  interest  might  go  in  reduction  of  the  capital: 
Sugden,  14th  ed.  p.  642  ;  Donovan  v.  Fricker,  Jac.  165. 

After  the  annual  rent  had  liquidated  the  principal,  the  account  was  directed  of 
rent  without  interest :  Ibid. 

But  rests  are  not  made  in  the  account  imless  a  special  case  be  shewn  for  them : 
Nessom  v.  Clarkson,  4  Hare,  97. 

Outgoings. 

On  a  sale  of  leaseholds,  a  condition  being  that  all  outgoings  up  to  a  day  named 
should  be  cleared  by  the  vendors,  it  was  held  that  am  apportioned  part  of  the 
current  rent  was  an  outgoing,  and  must  be  allowed  to  the  purchaser :  Laioes  v. 
Gibson,  L.  R.  1  Eq.  135. 

lu  the  absence  of  express  stipulation,  the  expenses  and  outgoings  of  property, 
such  as  the  repairs  and  renewals  of  premises  and  machinery  in  the  case  of  mills, 
must  be  borne  by  the  vendors  down  to  the  period  when  a  good  title  was  shewn : 
Story,  10th  ed.  769  ;  Carrodus  v.  Sha/rp,  20  Beav.  56. 

Compensation — Abatement. 
In  suits  by  purchasers  for  specific  performance  the  general  rule  is  that  the  pur- 
chaser if  he  chooses  is  entitled  to  have  the  contract  specifically  performed  so  far  as 
the  vendor  can  perform  it ;  and  to  have  an  abatement  out  of  the  purchase-money, 
or  compensation  for  any  deficiency  in  title,  quantity,  quality,  description,  or  other 
matter  relating  to  the  estate :  Story,  10th  ed.  vol.  i.  p.  786 ;  Paton  v.  Sogers, 
1  V.  &  B.  351 ;  Bill  v.  Buckley,  17  Ves.  394 ;  Mestaer  v.  Oillespie,  11  Ves.  640 ; 
Graham  v.  Oliver,  3  Beav.  124,  128 ;  Wood  v.  Griffith,  1  Sw.  543 ;  Harris  v. 
Pepperell,  L.  E.  5  Bq.  1 ;  Order,  p.  521 ;  Barnes  v.  Wood,  L.  R.  8  Eq.  424 ; 
Order,  p.  526 ;  Castle  v.  Wilkinson,  L.  R.  5  Ch.  534 ;  Hooper  v.  Smart,  L.  E. 
18  Eq.  683 ;  Phillips  v.  Silvester,  L.  E.  8  Ch.  173 ;  Powell  v.  Elliott,  L.  E. 
10  Ch.  424.  But  there  are  limits  to  this  rule :  see  Earl  of  Dti/rham  v.  Legard, 
34  L.  J.  (Ch.)  N.  S..,589  ;  Edwardes-Wood  v.  Marjoribanks,  1  Giff.  384;  3  Ue 
U.  &  J.  329;  7  H.  L.  C.  806;  Cordinyley  v.  Cheestbrough,  3  Giff.  496. 
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Where  a  purchaser  had  filed  his  bill  for  specific  performance,  and  an  order  had 
directed  a  general  reference  as  to  title,  without  adding,  as  the  Court  had  directed, 
"without  prejudice  to  the  question  of  compensation,"  the  vendor  obtained  com- 
pensation for  a  want  of  title  as  to  part :  WMson  v.  Williams,  3  Jur.  (N.S.)  810, 
cited  in  Sug.  14th  ed.  p.  314. 

And  if  the  vendor  by  wilful  acts  or  mere  negligence  cause  or  permit  the  pro- 
perty to  deteriorate  the  purchaser  is  entitled  to  compensation :  Dart,  4th  ed.  p. 
596,  and  cases  there  cited. 

And  although  in  the  agreement  there  may  be  provision  for  compensation  in  case 
of  error  or  mistake,  such  provision  is  no  bar  to  specific  performance  in  the  event 
of  such  error  or  mistake  ocoumng :  Hoy  v.  Smythies,  22  Beav.  510. 

In  cases  of  deficiency  in  quantity  the  purchaser's  right  is  strictly  to  com- 
pensation, and  not  necessarily  to  an  abatement  of  purchase-money  proportionate 
to  the  surface  deficiency  :  Dart,  4th  ed.  p.  603 ;  Stil  v.  Suckley,  17  Ves.  394 ; 
Order,  p.  525. 

If  the  vendor  has  received  the  purchase-money  he  must  pay  interest  upon  it  in 
refunding  the  amount  of  the  abatement :  Ferguson  v.  Tadman,  1  Sim.  530. 

Consideration  Monet. 

Inadequacy  of  consideration  is  a  good  defence  by  a  vendor  in  a  suit  for  specific 
performance  if  fraud,  misrepresentation,  or  improper  concealment  on  the  part  of 
the  purchaser  can  be  established  :  White  v.  Damon,  7  Ves.  30 ;  Coles  v.  Treco- 
thick,  9  Ves.  246 ;  Burrowes  v.  Locle,  10  Ves.  470 ;  Western  v.  Russell,  3  Ves.  & 
B.  187  ;  Qadman  v.  Hctrner,  18  Ves.  10 ;  1  Mad.  81 ;  Qoodwin  v.  Fielding,  4 
De  G.  M.  &  G.  90;  see  also  Davies  v.  Cooper,  5  My.  &  Cr.  279. 

But  no  purchase  made  lona  fide,  and  without  fraud  or  unfair  dealing,  of  any 
reversionary  interest  in  real  or  personal  estate,  is  to  be  opened  or  set  aside  merely 
upon  the  ground  of  undervalue :  31  Vict.  c.  4. 

Excess  in  value  may  in  some  few  cases  be  a  good  defence  by  the  purchaser  to 
the  vendor's  bill :  Sugden,  14th  ed.  p.  273 ;  Poole  v.  Sliergold,  2  Bro.  C.  C.  199  ; 
Haywood  v.  Cope,  25  Beav.  149 ;  Ridgway  v.  Sneyd,  Kay,  627. 

Payment  of  Pctechase-money  into  Court. 

A  purchaser  in  possession  may  upon  motion,  and  even  before  answer,  be  ordered 
to  pay  the  purchase-money  into  Court :  Dixon  v.  Astley,  1  Mer.  133  ;  Burroughs 
V.  Oa7dey,  Ibid.  52,  376. 

Payment  into  Court  will  not  be  thus  ordered  where  possession  is  taken  under 
the  contract,  or  is  consistent  with  it,  and  the  purchaser  has  not  dealt  im- 
properly with  the  estate.  But  if  possession  by  the  purchaser  without  payment  of 
the  money  is  contrary  to  the  intention  of  the  parties,  or  is  held  according  to  it, 
but  improper  acts  of  ownership  have  been  exercised,  the  Court  will  compel  the 
purchaser  to  pay  his  money  into  Court:  Sugden,  14th  ed.p.  231. 

Where  a  purchaser  has  been  long  in  possession,  e.  g.  three  years,  he  will  be 
required  either  to  give  up  possession  or  pay  in  his  purchase-money :  Dart,  4th  ed. 
p.  1001 ;  Tindal  v,  Cobham,  2  My.  &  K.  385 ;  Clarke  v.  Wilson,  15  Ves.  317  ; 
Morgan  v.  Shaw,  2  Mer.  138 ;  Bradshaw  v.  Bradshaw,  2  Mer.  492. 

Where  a  vendor  in  possession  files  a  bill  for  specific  performance,  and  to  restrain 
the  purchasers  from  proceeding  at  law  for  his  deposit,  he  can  generally  obtain  the 
injunction  only  upon  the  terms  of  paying  his  deposit  into  Court ;  Dart,  1003 ; 
Wynne  v.  Griffith,  1  S.  &  S.  147,  149." 
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Contract — Time. 

In  equity  the  time  appointed  for  the  completion  of  a  contract  is  not  as  at 
law  as  of  the  essence  of  the  contract ;  but  it  may  be  so  from  the  nature  and 
circumstances  of  the  contract,  or  be  made  so  by  direct  stipulation  or  by 
implication :  Wynn  v.  Morgan,  7  Ves.  202  ;  Qibson  v.  Patterson,  1  Atk.  12 ; 
Seton  V.  Slade,  7  Ves.  265 ;  King  v.  Wilson,  6  Beav.  124 ;  Parhin  v.  Thorold, 
16  Beav.  59. 

And  either  party  may  by  notice  insist  upon  the  contract  being  completed 
within  a  reasonable  time  :  Parkin  v.  Thorold,  16  Beav.  59. 

And  if  the  contract  was  merely  the  option  of  purchase  within  a  certain  period, 
time  will  be  considered  the  essence  of  the  contract :  Lord  Ranelagh  v.  Melton, 
10  Jur.  (N.S.)  1141 ;  W<:stm  v.  Collins,  11  Jur.  (N.S.)  190. 

So,  too,  where  the  contract  was  that  a  railway  company  should  make  the  line 
and  certain  crossings  over  it  within  a  certain  time  :  Darnley  v.  London,  Chatham, 
and  Dover  By.  Co.,  9  Jur.  (N.S.)  452. 

And  if  time  was  not  originally  of  the  essence  of  the  contract,  it  may  become  so 
by  notice  after  improper  delay  :   King  v.  Wilson,  6  Beav.  124. 

In  ordinary  cases  if  the  vendor  can  remedy  a  defeet  in  his  title  withm  reason- 
able time,  equity  will  give  him  the  benefit  of  a  decree  for  specific  performance : 
Sugden,  14th  ed.  260.  26L 

Decree  constitutes  Judgment  Debt. 

A  decree  for  specific  performance,  with  a  reference  to  compute  principal  and 
interest,  tax  costs,  and  directions  for  payment  by  deft  when  ascertained,  constitute 
a  judgment  debt,  although  the  inquiries  may  not  have  been  made. 

Damages. 

In  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to  entertain  an 
application  for  the  specific  performance  of  any  covenant,  contract,  or  agreement, 
it  shall  be  lawful  for  the  same  Court,  if  it  shall  think  fit,  to  award  damages  to 
the  party  injured,  either  in  addition  to  or  in  substitution  for  such  specific  per- 
formance, and  such  damages  may  be  assessed  in  such  manner  as  the  Court  shall 
direct:  21  &  22  Vict.  c.  27,  s.  2. 

The  damages  may  be  assessed  by  the  Court  itself,  either  with  or  withouta  jury, 
or  at  Nisi  Prius,  or  at  the  assizes,  or  before  the  sheriff,  or  by  an  inquiry  in 
Chambers :  21  &  22  Vict.  c.  27,  s.  36.' 

The  Court  need  not  grant  relief  in  any  suit  concerning  a  matter  in  which  a 
Court  of  Common  Law  has  concurrent  jurisdiction,  if  the  matter  has  been  impro- 
perly brought  into  equity :  25  &  26  Vict.  c.  42,  s.  4. 

Damages  will  not  be  given  in  cases  where  previously  to  the  Act  the  Court 
would  not  have  ordered  an  injunction  or  decreed  specific  performance.  See  cases 
cited  in  Dan.  5th  ed.  p.  946  ;  Morg.  4th  ed.  p.  262 ;  Hindley  v.  Emery,  L.  E.  1 
Eq.  52 ;  Durell  v.  Pritchard,  L.  E.  1  Oh.  244 ;  Lewers  v.  £arl  of  Shaftesbury, 
L.  R.  2  Eq.  270. 

Under  21  &  22  Vict.  c.  42,  it  is  discretionary  with  the  Court  whether  it  will 
award  damages :  Durell  v.  Pritchard,  L.  R.  1  Ch.  244. 

Where  the  pit  had  at  the  time  of  filing  his  bill  no  ground  for  equitable  relief, 
the  Court  of  Chancery  has  left  tlie  question  of  damages  to  a  Court  of  Law :  S.  0. 
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To  entitle  a  pit  to  damages  he  must  shew  suhstantial  injury :  Curriers'  Co. 
V.  Corhett,  13  W.  R.  1056. 

Damages  may  he  granted  in  suhstitution  for  equitable  relief :  Senior  v.  Pawson, 
L.  E.  3  Eq.  330 ;  Isenherg  v.  East  India  Co.,  12  W.  R.  450 ;  Curritri  Co.  v. 
Corhdt,  13  W.  B.  1056 ;   Martin  v.  Headon,  L.  R.  3  Eq.  425  ;  Catton  v.  Wyld, 

32  Beav.  266.     See  also  observations  of  the  M.  E.   in  Franklinski  v.  Ball, 

33  Beav.  560. 

Where  the  plaintiff  should  have  proceeded  at  law,  the  Court  of  Chancery  has 
under  the  former  practice  declined  to  assess  the  damages,  and  the  bill  has  been 
dismissed  without  prejudice  to  the  pit's  right  to  proceed  at  law :  Wycombe  Ey.  Co. 
V.  Donington  Hospital,  L.  K.  1  Ch.  268  ;  Bdbson  v.  Whittingham,  L.  E.  1  Ch.  442 ; 
Clarke  v.  Clark,  L.  E.  1  Ch.  16 ;  Scott  v.  Sayment,  L.  R.  7  Eq.  112  ;  Cooke  v. 
Forbes,  L.  R.  5  Eq.  166. 

Damages  at  the  suit  of  a  purchaser  for  specific  performance  will  not  be  awarded 
in  respect  of  a  mere  lapse  of  time :  Chinnock  v.  Marchioness  of  Ely,  llJur.  (N.S.) 
32  ;  2  H.  &  M.  220. 

Interest. 

A  purchaser  who  has  been  in  possession  is  only  bound  to  pay  interest  on  the 
purchase-money,  and  to  take  the  rents  and  profits  from  the  time  when  a  good  title 
was  first  shewn :  Jones  v.  Mudd,  4  Russ.  1 18. 

Whilst  a  material  objection  to  the  title  remains  to  be  cleared  up,  a  purchaser  is 
justified  in  declining  to  take  possession,  and  the  Court  will  not  compel  him  to  pay 
interest:  Sugdeu,  14th  ed.  p.  630;  Forteblow  v.  Shirley,  2  Sw.  223. 

Interest  on  timber  to  be  taken  at  a  valuation  will  only  commence  from  the 
valuation :  Sugden,  14th  ed.  p.  631. 

Upon  the  sale  of  an  estate  in  possession  under  an  order  of  the  Court  the  pur- 
chaser is  entitled  to  the  possession  or  rents  from  the  quarter-day  preceding  his 
purchase,  paying  his  money  before  the  following  one.  But  he  will  not  be  allowed 
to  deduct  property  tax. 

A  purchaser  does  not  pay  interest  upon  his  deposit,  although  the  vendor  may 
have  been  prevented  by  the  default  of  the  purchaser  from  receiving  it  from  the 
auctioneer :  Bridges  v.  Robinson,  3  Mer.  694. 

As  a  general  rule,  when  specific  perfonnance  is  decreed  the  vendor  is  entitled 
to  4  per  cent,  interest  from  the  time  that  the  money  was  contracted  to  be  paid, 
and  the  purchaser  to  the  rents  and  profits  from  the  time  possession  was  to  have 
been  delivered :  Esdaile  v.  Stephenson,  1  S.  &  S,  123  ;  Baton  v.  Rogers,  6  Mad. 
256. 

Where  the  conditions  of  sale  provide  that  interest  shall  be  paid  from  a  certain 
day,'if  the  purchase  be  not  then  completed,  the  vendoi-'s  delay  will  not  relieve  the 
purchaser  from  payment  of  interest :  Esdaile  v.  Stephenson,  1  S.  &  S.  123. 

But  where  there  is  no  such  stipulation,  and  the  interest  exceeds  the  rents  and 
profits,  the  Court  will,  in  case  of  unnecessary  delay  by  the  vendor,  give  him  no 
interest,  but  leave  him  in  possession  of  the  interim  rents  and  profits :  S.  C. ;  Jones 
v.  Mvdd,  4  Russ.  118. 

Where  conditions  of  sale  provide  that  interest  shall  be  paid  by  the  purchaser 
from  a  fixed  time  if  the  completion  be  delayed  "  by  any  cause  whatever,"  delay 
occasioned  by  the  state  of  the  title,  and  not  wilful  on  the  part  of  the  vendor 
falls  within  the  provision :  Sherwin  v.  Shukspear,  5  De  G.  M.  &  G.  517 ' 
Order,  p.  520. 
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Lien  on  Vendor's  Estate  foe  Dkposit  and  Costs. 

Where  in  a  suit  for  specific  performance  by  vendor  a  good  title  is  not  deduced, 
and  a  deposit  has  been  paid,  the  Court  has  dismissed  the  bill  with  costs,  ordered 
the  return  of  the  deposit  with  interest,  and  granted  a  lien  for  the  amount  of 
deposit  and  interest :  Lord  Anson  v.  Hodyes,  5  Sim.  227  ;  Wythts  v.  Lee,  3  Drew. 
39(3. 

And  the  lien  has  been  extended  to  the  costs  of  suit :  Middleton  v.  Magnay, 
2  H.  &  M.  233;  Turner  v.  Marriott,  L.  R.  3  Eq.  744 ;  Order,  p.  525. 

Default  in  Payment  by  Purchaser. 

When  after  decree  for  specific  performance  the  deft,  the  purchaser,  made  default, 
the  contract  was,  upon  the  application  of  the  pit,  ordered  to  be  rescinded,  and 
fui-ther  proceedings  stayed,  with  liberty  for  the  pit  to  make  application  as  to 
damages :  Foligno  v.  Martin,  16  Beav.  586 ;  Sweet  v.  Meredith,  4  Giff.  207 ;  Order, 
p.  522. 

But  if  the  pit  is  unwilling  to  rescind  he  is  entitled  to  a  declaration  of  his  lien 
for  the  unpaid  purchase-money  and  costs,  and  to  an  order  for  sale :  Walher  v. 
Ware,  Eadham,  and  Buntingford  Ry.  Co.,  L.  R.  1  Eq.  195 ;  Bishop  of  Winchester 
V.  Mid  Hants  Ry.  Co.,  L.  R.  5  Eq.  17 ;  Orders,  p.  523,  524. 

And  the  Court  will  eniorce  the  lien  by  sale,  although  the  railway  has  been 
made  and  opened  for  public  traffic :  Walher  v.  Ware,  &c.,Ry.  Co.,supra  ;  Wing  v. 
Tottenham  Ry.  Co.,  L.  R.  3  Ch.  740. 

But  after  decree  made  for  specific  performance  in  which  no  charge  had  been 
declared  upon  the  land,  an  application  by  petition  to  enforce  a  lien  on  the  land 
was  dismissed :  Att.-Oen.  v.  Sittinghourne  and  Sheerness  Ry.  Co.,  L.  R.  ,1  Eq. 
636. 

After  a  decree  for  specific  performance  against  a  railway  company  and  an  order 
for  sale  of  the  land  and  payment  of  the  deficiency,  an  injunction  restraining  the 
company  from  running  engines  over  the  land  was  dissolved,  ai  making  the  land 
useless  to  both  parties,  and  a  receiver  was  appointed  with  a  direction  to  the 
company  to  give  him  immediate  possession :  Munns  v.  Isle  of  Wight  Ry.  Co., 
L.  R.  5  Ch.  414.  See  also  Cosens  v.  Bognw  Ry.  Co.,  L.  R.  1  Ch.  594 ;  Pell  v. 
Northampton  and Baaibury  Ry.  Co.,  L.  R.  2  Ch.  200. 

Where  land  purchased  by  a  railway  company  is  sold  to  enforce  the  vendor's 
lien  for  unpaid  purchase-money,  it  is  sold  free  from  all  claim  of  the  public  to  use 
it  as  a  highway  :  S.  C. 

A  writ  of  ne  exeat  lies  against  the  purchaser  who  has  not  paid  his  purchase- 
money  upon  his  threatening  to  go  abroad,  if  the  vendor's  title  has  been  accepted : 
Goodwin  v.  Clarke,  2  Dick.  497 ;  Jackson  v.  Fetrie,  10  Ves.  164  ;  Sugden,  14th 
ed.  241. 

So,  too,  if  there  has  been  a  decree  for.  specific  performance  after  the  title  has 
been  investigated :  Boehm  v.  Wood,  T.  &  R.  332 ;  Morris  v.  McNeil,  2  Buss. 
604. 

Eescinding  Contract. 

Where  either  of  the  parties  to  the  contract  has  procured  the  other  to  enter  into 

it  by  means  of  a  misrepresentation  or  concealment,  which  a  Court  of  Equity 

considers  fraudulent,  it  will  not  merely  decline  to  enforce,  but  will  even  rescind 

the  contract,  unless  the  party  delrauded  elect  to  have  the  miiircprcsentation  made 
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good :  Dart.  4th  ed.  95 ;  Ex  parte  James,  8  Ves.  337,  345 ;  Planch^  v.  Colburn, 
8  Bing.  14 ;  Falmer  v.  Temple,  9  A.  &  B.  508 ;  Kemp  v.  Sose,  1  Giff.  258 ; 
Pawley  v.  Turnbidl,  3  Giflf.  70 ;  Blair  v.  Bromley,  2  Ph.  354 ;  Kimherley  v. 
Dich,  L.  E.  13  Bq.  1 ;  Jervis  v.  Beveridge,  L.  R.  8  Oh.  351 ;  Dunne  v.  English, 
L.  R.  18  Eq.  524 ;  Panama  amd  South  Pacific  Co.  v.  India  Rubber  and  Tele- 
graph. Works  Co.,  L.  R.  10  Ch.  525. 

As  regards  a  purchaser's  right  to  rescind  upon  the  ground  of  delay :  See  Dart, 
4th  ed.  87,  et  seq. 

A  condition  that  the  vendor  may  annul  the  contract  and  return  the  deposit  if 
objections  are  made  by  the  purchaser  and  not  removed  within  a  fixed  time, 
enables  the  vendor  to  avoid  the  sale  if  the  purchaser,  under  a  mistake  in  law, 
raise  an  objection  which  cannot  be  maintained :  Sugden,  14th  ed.  20 ;  Page  v. 
Adam,  4  Beav.  269 ;  Lane  v.  Dehenham,  17  Jur.  1005.  See  also  Turpin  v. 
Chambers,  30  L.  J.  (N.S.)  470;  19  Beav.  104;  H(fy  v.  Smithies,  22  Beav. 
510 ;  Mawson  v.  Fletcher,  L.  R.  10  Eq.  212  ;  L.  R.  6  Ch.  91 ;  Denny  v.  Ean- 
coch,  L.  E.  6  Ch.  1. 

But  the  vendor  cannot  make  use  of  the  condition  for  a  fraudulent  purpose, 
e.g.,  on  account  of  the  inadequacy  of  price  :  Sugden,  14th  ed.  20. 

If  the  vendor  file  a  bill  for  specific  performance  he  cannot  rescind  his  con- 
tract without  his  bill  be  first  dismissed  with  costs :  Warde  v.  Diocon,  28  L.  J. 
(N.S.)  315. 

Vendor  unable  to  make  Title. 

Where  the  vendor  cannot  make  a  title,  the  purchaser's  suit  for  specific  perform- 
ance will  be  dismissed  without  costs,  and  he  will  be  left  to  his  remedy  at  law: 
Thomas  y.  Dering,  1  Kerr,  729 ;  Maiden  v.  Fyson,  9  Beav.  347. 

And  if  the  vendor  instituted  the  suit  he  will  in  such  a  case  be  ordered  to 
return  his  deposit  with  interest :  Anson  v.  Badges,  5  Sim.  227 

County  Court  Jurisdiction. 

Proceedings  for  the  specific  performance,  or  the  delivery  up  or  cancelling  of 
agreements,  shall  be  taken  in  the  County  Court  within  the  district  of  which  the 
defts  or  any  one  of  them  reside  or  resides,  or  carry  on  or  carries  on  business :  28  & 
29  Vict.  c.  99,  s.  10. 

Under  this  Act  it  was  held  that  the  County  Courts  can  entertain  a  suit  for  the 
specific  performance  of  an  agreement  to  grant  a  lease :  Wilcox  v.  Marshall,  L.  R. 
3  Eq.  270. 

And  the  jurisdiction  may  be  exercised  in  all  suits  for  specific  performance  of  or 
for  the  reforming,  delivering  up,  or  cancelling  of  any  agreement  for  the  sale, 
purchase,  or  lease  of  any  property,  where  in  the  case  of  a  sale  or  purchase  the 
purchase-money,  or  in  the  case  of  a  lease  the  value  of  the  property,  shall  not 
exceed  £500 :  30  &  31  Vict.  c.  142,  s.  9. 


Cu.  XXIX.]  (    513    ) 


CHAPTER  XXIX. 

EECTIFICATION  OF  DEEDS. 
Settlement  rectified — Powers  of  Investment. 

[Directions  for  the  appointment  of  new  trustee.]  Declare  that  the 
indenture  of  settlement  dated,  &c.,  is  not  in  all  respects  in  conformity 
with  the  provisions  of  the  articles  dated,  &c.,  and  that  the  said  in- 
denture ought  to  stand  altered  and  rectified  in  manner  hereinafter 
directed.  Declare  that  the  trusts  in  the  said  indenture  expressed  for 
the  investment  of  [the  trust  funds]  in  any  of  the  Parliamentary 
stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon  Govern- 
ment or  real  securities  in  England,  but  not  in  Ireland,  and  for  the 
alteration,  variation,  and  transposition  of  the  same,  ought  to  be  and  do 
stand  altered  and  rectified  so  as  to  authorize  the  investment  of  the 
said  [trust  fands]  in  any  of  the  Parliamentary  stocks  or  public  funds 
of  Great  Britain,  or  upon  Government  securities  in  England  only,  and 
so  as  to  authorize  the  alteration,  variation,  and  transposition  of  the 
same  for  or  into  other  stocks,  funds,  or  securities,  of  the  like  nature 
only.  Declaration  as  to  the  trusts  of  the  fund  for  the  children  of  the 
marriage,  and  declare  that  the  said  indenture  of  settlement  ought  to 
be  and  do  stand  altered  and  rectified  accordingly.  Declare  that  the 
words  .  .  .  [stating  thera]  ought  to  be  struck  out  and  erased  from  the 
said  indenture.  Declare  that  the  power  [staiing  power  to  appoint  new 
trustees']  ought  to  be  and  do  stand  varied  and  rectified  in  such  manner 
as  to  authorize,  &c.  Declare  that  the  trusts  of  the  said  indenture  of 
settlement,  varied  and  rectified  as  aforesaid,  ought  to  be  carried  into 
execution  in  like  manner  as  if  the  same  had  been  so  varied  and  recti- 
fied before  the  execution  of  the  said  indenture  by  any  of  the  parties 
thereto.     Tebhitt  v.  TehUtt,  1  De  G.  &  Sm.  506,  510. 

Settlement  rectified  hy  giving  Property  to  Wife  absolutely. 

Declare  that  the  Pit  E.  T.  is  entitled  to  have  the  articles  dated, 
&c.  in  the  bill  mentioned  reformed  and  rectified  in  such  manner  and 
form  as  that  in  the  events  which  have  happened,  of  the  Pit  having 
survived  her  husband  W.  P.,  and  there  having  been  no  child  of  the 
marriage  between  them,  the  funds  now  subject  to  the  settlement  be 
held  by  the  Deft  J.  T.  in  trust  for  the  Pit,  her  executors,  adminis- 
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trators,  and  assigns  absolutely,  as  part  of  her  separate  estate. — 
Bonds  to  be  delivered  up  to  be  cancelled. — Deft  J.  T.  to  pay  and 
retain  the  costs  of  the  Pit  and  Defts  of  this  cause  (to  be  taxed,  &c.) 
out  of  the  funds  subject  to  the  trusts  of  the  settlement. — Let  a  copy 
of  this  order  be  indorsed  on  the  said  settlement.  Smith  v.  Hiffe, 
L.  E.  20  Eq.  666. 

Settlement  rectified — Declaration  of  Sight — Conveyance. 

Declare  that  the  indenture  of  settlement  dated,  &c.,  was  not  exe- 
cuted in  accordance  with  the  agreement  made  previously  to  the 
marriage  of  the  Pit  with  J.  C,  deceased,  and  ought  to  be  rectified,  so 
as  to  carry  into  effect  the  true  meaning  of  his  said  agreement. 
Declare  that  in  the  events  which  have  happened  the  Pit  is  absolutely 
entitled  to  the  arrears  of  rent  due  at  the  death  of  the  said  J.  C,  and 
all  rents  and  dividends  which  have  accrued  since  his  death,  &o..  And 
that  the  Pit  is  now  absolutely  entitled  to  all  the  said  trust  property. 
— Taxation  of  costs  of  suit  and  payment  out  of  trust  funds. — Defts 
to  transfer  residue  to  Pit,  and  to  convey  to  Pit  the  lands  subject  to  the 
trusts  of  the  settlement. — Liberty  to  apply.  Gogan  v.  Duffield,  L.  R. 
20  Eq.  789. 

Settlement  rectified  as  to  Period  of  raising  Charges. 

The  Court  being  satisfied  that  the  five  several  sums  of  £87  each 
due  from  the  Pit  to  E.  D.,  M.  L.  C,  P.  C,  B.  C,  and  L.  H.  C,  men- 
tioned in  the  settlement  dated  the  18th  August,  1866,  iu  the  Pit's 
bill  mentioned,  were  by  mistake  in  the  said  settlement  made  mseable 
on  the  death  of  the  Pit  instead  of  on  the  death  of  the  Pit's  mother, 
E.  C,  Declare  that  such  sums  became  raiseable  and  payable  to  the 
said  persons  entitled  thereto  respectively  upon  the  death  of  the  said 
E.  C,  which  took  place  upon  the  28th  February,  1869,  and  that  the 
Deft  C.  J.,  as  trustee  of  the  said  settlement,  is  authorized  and  em- 
powered forthwith  to  raise  the  said  sums  and  interest  thereon  at 
the  rate  of  £5  per  cent,  per  annum  from  that  date  until  payment  by 
a  sale  or  mortgage  of  the  hereditaments  and  premises  comprised  in 
or  subject  to  the  trusts  of  the  said  settlement,  and  to  pay  over  the 
same  to  the  several  persims  entitled  thereto  respectively.  Let  the 
costs  of  all  parties  of  this  cause  be  taxed  by  the  taxing  master,  and 
be  raised  and  paid  by  the  said  Deft  C.  J.  as  such  trustee.  Let  a 
copy  of  this  order  be  indorsed  upon  the  said  indenture  of  settle- 
ment.— Liberty  to  apply.  Wiltshire  v.  Jones  (V.-C.  J.),  AprU  24, 
1869. 
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Mistake  in  Settlement — Petition  under  Trustee  Belief  Act. 

The  Court  being  of  opinion  tliat  the  words  "  in  case  the  said  Hen- 
rietta his  wife  shall  be  such  survivor "  were  inserted  by  mistake  in 
the  settlement  dated,  &o.,  in  the  petition  mentioned,  Let  the  sum  of 
£ — ,  part  of  the  sum  of  £ —  in  Court  to  the  credit  of  "In  the 
Matter  of  the  Trusts  of  the  Settlement,"  &c.,  be  transferred  and 
paid  to  the  legal  personal  representatives  of  Villiers  De  La  Touche, 
and  Let  the  sum  of  £ — ,  the  residue  of  the  said  cash,  be  transferred 
and  paid,  subject  to  duty,  to  the  petitioner  C.  T.  Be  De  La  Touche's 
Settlement,  L.  E.  10  Eq.  599. 

Voluntari^  Settlement  rectified — Deed  cancelled- 

Dkclare  that  the  deed-poll  dated,  &o.,  in  the  Pit's  bill  mentioned, 
is  void,  and  that  the  same  ought  to  be  delivered  up  to  be  cancelled. 
Let  Deft  H.  deliver  up  the  said  deed-poll  to  the  Pit  L.  Let  the 
Deft  H.  on  or  before  the  —  day  of  —  pay  to  the  Pit  L.  the  sum  of 
£900,  with  interest  thereon  at  £4  per  cent,  from  the  —  day  of  —  to 
the  day  of  payment,  less  the  sum  of  £3  paid  on  account  of  such 
interest.  Let  the  certificate  for  the  £300  Consolidated  Stock  of  the 
British  and  Magnetic  Telegraph  Company  dated,  &c.,  and  the  certifi- 
cate for  £420  £4  per  Cent.  Stock  of  the  Great  Eastern  Eailway  dated, 
&c.,  deposited  by  the  Deft  H.  with  the  Clerk  of  Eecords  and  Writs 
pursuant  to  an  order  dated,  &c.,  be  delivered  out  to  the  Deft  H. 
Tax  the  Deft  D.  her  costs  of  suit.  Pit  L.  to  pay  such  costs,  and  add 
them  to  his  own.  Deft  H.  to  pay  to  Pit  his  costs,  including  what 
he  shall  have  paid  the  Deft  D.  Lister  v.  Hodgson  (M.  E.),  March  12, 
1867. 

Settlement — Form  of  Sale  rectified — Be-conveyance. 

Declare  that  the  settlement  dated  &c.,  is  not  conformable  to  the 
contract  between  the  parties  so  far  as  the  power  of  sale  and  exchange 
therein  contained  is  made  exerciseable  at  the  request,  &c.,  &c. ;  and 
that  such  power  of  sale  and  exchange  ought  to  have  been  framed  by 
the  insertion  in  the  seventh  line  of  the  fonrteenth  skin  of  the  same  in- 
denture, immediately  after  the  words  "  at  the  request  and  by  the 
direction,"  of  the  words  following  :  "  of  J.  H.  .Viscount  P.,  E.  A.  J.  H., 
and  C.  A.  H.  respectively,  from  time  to  time  during  their  respective 
natural  lives  as  and  when  they  respectively  shall  under  and  by  virtue 
of  the  limitations  hereinbefore  contained  be  in  the  actual  possession 
or  entitled  to  the  rents,  issues,  and  profits  of  the  said  manors  and 
hereditaments  hereinbefore  limited  in  use  to  the  said  J.  E.,  Earl  of 
Malmesbury,  for  hia  life,  such  request  and  direction  to  be  signified  by 
writing  under  their  respective  hands  and  seals  ;  and  if  and  when  there 
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shall  not  be  any  such  tenant  for  life,  at  the  request  and  by  the  di- 
rection." And  that  such  indenture  ought  to  be  construed  and  take 
effect  as  if  the  same  had  been  so  framed.  Let  a  copy  [notice]  of  this 
decree  be  indorsed  on  the  said  indenture.  Let  all  proper  parties  exe- 
cute and  do  such  conveyances  and  acts  as  may  be  necessary  and  as  the 
judge  shall  approve  for  the  purpose  of  giving  legal  effect  to  the  above 
declaration,  and  for  creating  in  the  hereditaments  comprised  in  the 
said  indenture,  or  devised  by  the  vrill  of  the  said  late  Earl  to  the  uses 
of  the  said  indenture,  or  received  in  exchange  by  the  trustees  of  the 
said  power  of  sale  and  exchange,  in  the  intended  execution  of  the  said 
power  of  sale  and  exchange,  a  power  of  sale  and  exchange  conformable 
to  the  aforesaid  declaration,  and  for  giving  effect  to  such  sales  and  ex- 
changes as  have  already  been  made  and  completed  of  any  hereditaments 
comprised  in  or  subject  to  the  uses  of  the  said  indenture  in  intended 
execution  of  the  power  of  sale  and  exchange  contained  in  such  inden- 
ture. Declare  the  infant  Deft  a  trustee,  and  appoint  E.  E.  N.  in  his 
place  to  execute  or  concur  in  executing  such  conveyances  as  the  judge 
shall  approve  and  direct.  Malmegburjf  v.  Malmeshury,  19  Beav.  407, 
419. 

Voluntary  Settlement — Deed  set  aside — Improvidenee, 

Declare  that  the  indenture  dated,  &c.,  is  void,  and  ought  to  be  set 
aside,  and  Let  the  Defts  J.  E.  and  A.  E.  deliver  up  the  said  indenture 
of  settlement  to  the  Pit  to  be  cancelled.  Tax  the  costs  of  the  Defts 
of  the  suit  as  between  solicitor  and  client,  including  costs,  charges, 
and  expenses  properly  incurred  as  trustees,  and  in  relation  to  the 
transfer  of  mortgage  hereinafter  mentioned.  Let  the  said  Defts  join 
in  and  execute  a  proper  transfer  of  the  mortgage  dated,  &c.,  in  the 
bill  mentioned  to  — ,  or  to  whom  he  shall  appoint  (such  transfer  to  be 
settled  by  the  judge,  &c.)  and  deliver  up,  &c.  Upon  the  due  execu- 
tion of  the  transfer  the  Pit  to  pay  Defts  their  said  costs.  Everitt  v. 
Everitt,  L.  E.  10  Eq.  405. 

Eectification  op  Deeds,  &c. 

Agreements  entered  into  in  good  faith  but  under  a  mistake  in  law,  are  gene- 
rally obligatoiy  upon  the  parties :  PuUen  v.  Ready,  2  Atk.  591. 

But  where  a  person  acting  in  ignorance  of  plain  law  has  been  induced  to  give 
up  his  property  the  Court  has  given  relief :  Naylor  v.  Winch,  1  Sim.  &  Stu.  s'ss  ; 
Lundsdowne  v.  Landsdowne,  Jao.  &  W.  205  ;  Stockley  v.  Stockley,  1  V.  &  B.  3l' 
Cann  v.  Cann,  1  P.  Wms.  727. 

Where  parties  whose  rights  are  questionable  have  equal  knowledge  of  facts 
and  of  the  means  of  ascertaining  their  rights,  agreements  are  bindin".  Secus 
where  the  parties  have  not  beeu  on  equal  terms  :  Pickering  v,  Pickering  2  Beav! 
31,  56.  See  also  Stewart  v.  Stewart,  6  CI.  &  F.  911 ;  Stone  v.  Godfrey  5  De  G 
M.  &  G.  76. 
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The  relief  granted  in  case  of  mistake  is  not  confiued  to  mere  executory  con- 
tracts. In  preliminary  contracts  for  conveyances  and  settlements,  &c.,  the  Court 
reforms  the  preliminary  contract  itself,  and  decrees  a  due  execution  of  it  as  re- 
formed, if  no  conveyance  in  pursuance  of  it  has  been  executed.  If  the  conveyance 
has  been  executed,  the  Court  reforms  the  latter  also :  Story,  10th  ed.,  vol.  i.  155. 

The  Court  has  decreed  the  suiTender  of  a  bond  to  be  cancelled  where  it  had  not 
been  executed  by  all  who  were  meant  to  be  bound  by  it :  Evans  v.  Bremridge, 
2  K.  &  J.  174. 

The  Court  in  rectifying  a  contract  can  annex  a  condition  not  in  the  contempla- 
tion of  the  parties  at  the  time  of  the  contract :  Garrard  v.  Frankel,  8  Jur.  (N.S.) 
985  ;  30  Beav.  445. 

In  order  to  enable  the  Court  to  rectify  a  settlement,  it  must  be  proved  that  it 
was  drawn  in  its  existing  form  by  a  mistake  common  to  all  the  parties  to  it ; 
Mooks  V.  Lord  Kensington,  2  K.  &  J.  753 ;  Sells  v..  Sells,  1  Dr.  &  Sm.  42. 

If  the  evidence  be  such  as  to  make  it  doubtful  whether  this  was  so  or  not,  the 
utmost  the  Court  will  do  is  to  direct  an  inquiry :  Eoohs  v.  Lord  Kensington,  supra. 

But  the  rule  that  the  Court  will  not  interfere  to  rectify  an  instrument  unless 
it  is  proved  that  the  mistake  was  common  to  both  parties,  does  not  apply  to  the 
case  of  a  contract  between  vendor  and  purchaser :  Harris  v.  Pepjperell,  L.  R. 
5  Eq.  1. 

As  to  the  power  of  the  Court  to  rectify  a  settlement  and  the  modes  of  rectify- 
ing it :  see  EcAson  v.  Ferrary,  2  Coll.  412 ;  Sarbidge  v.  Wogan,  5  Hare,  258  ; 
Wotterheck  v.  Barrow,  23  Beav.  423 ;  Torre  v.  Torre,  1  Sm.  &  G.  518  ;  Be 
Best's  Settlement,  L.  R.  18  Eq.  686;  Smith  v.  Iliffe,  L.  R.  20  Bq.  666 ;  Order, 
p.  544 ;  Gogan  v.  Duffield,  L.  R.  20  Eq.  789,  Order,  p.  544. 

In  applications  to  rectify  a  settlement,  or  to  reform  a  contract  on  the  ground  of 
mistake,  the  question  to  be  considered  is  not  what  the  parties  would  have  done, 
but  what  was  their  intention  at  the  time  of  the  contract :  Wilkinson  v.  Nelson, 
7  Jur.  (N.S.)  480;  9  W.  R.  393. 

And  in  suits  to  rectify  written  contracts,  where  no  written  instructions  for 
them  have  been  given,  the  Court  has  accepted  parol  evidence  as  to  the  intention  of 
the  parties :  Lackersteen  v.  Lackersteen,  6  Jur.  (N.S.)  IHI ;  80  L.  J.  (Ch.)  5. 

The  Court  has  rectified  the  execution  of  a  power  of  appointment  by  the  inser- 
tion of  a  hotchpot  clause  :  Wilkinson  v.  Nelson,  supra. 

And  has  rectified  deeds  in  the  execution  of  powers  in  favour  of  children  : 
Tollf^  V.  Tclletl,  2  P.  Wms.  490 ;  Chapman  v.  Gihsm,  3  Bro.  C.  C.  299 ;  Morse 
V.  Martin,  34  Beav.  500 ;  Kennard  v.  Kennard,  L.  R.  8  Ch.  227. 

In  favour  of  purchasers  or  children  the  Court  relieves  against  the  defective 
execution  of  a  power,  provided  it  sufficiently  appears  that  there  was  an  intention 
on  the  part  of  the  donee  to  give  the  property  the  subject  of  the  power :  Kennard 
V.  Kennard,  L.  R.  8  Ch.  227. 

But  there  must  be  a  distinct  intention  to  execute  the  power :  Oarth  v.  Town- 
send,  L.  R.  7  Eq.  220. 

And  it  is  competent  to  a  settlor  to  make  the  nature  and  character  of  the  in- 
strument by  which  the  power  he  creates  shall  be  executed  of  the  essence  of  the 
power,  without  observing  which  no  execution  of  the  power  is  to  be  valid  :  Cooper 
V.  Martin,  L.  R.  3  Ch.  47,  57. 

Where  there  is  a  manifest  discrepancy  between  the  recital  in  a  settlement  and 
the  operative  part  of  the  deed,  the  recital  being  clear  as  to  what  was  intended, 
and  the  conveyance  going  beyond  the  recital,  the  conveyance  will  have  to  be 
restricted  :  Jenner  v.  Jenner,  L.  R.  1  Bq.  364. 
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On  a  bill  filed  praying  a  declaration  that  a  legal  estate  did  not  pass  by  a  settle- 
ment, or  if  it  did,  that  the  settlement  might  be  rectified,  the  Court,  although  of 
opinion  that  the  legal  estate  did  not  pass,  had  no  jurisdiction  to  declare  the  legal 
right :  Booke  v.  Lord  Kensington,  supra ;  Jenner  v.  Jenner,  supra. 

In  the  latter  case  the  decree  was,  "  The  Court  being  of  opinion  that  the  estate 
did  not  pass,  dismiss  the  bill  without  costs :"  Jenner  v.  Jenner,  supra. 

Parol  evidence  is  admissible  to  make  out  a  case  for  rectification  of  a  settlement: 
Barrow  v.  Barrow,  18  Beav.  529. 

The  erroneous  belief  of  both  husband  and  wife  on  their  marriage  that  a  par- 
ticular property  was  already  settled,  is  no  ground  for  rectifying  a  settlement  so  as 
to  include  it :  S.  0. 

The  Court  will  not  rectify  a  voluntary  deed,  unless  all  parties  consent :  Brown 
V.  Eenmdy,  9  Jur.  (N.S.)  1163;  33  Beav.  133. 

The  Court  will  not  generally  interfere  to  enforce  a  contract  between  parties  for 
the  due  execution  of  a  voluntary  deed  :  Lister  v.  Hodgson,  L.  R.  4  Eq.  30. 

A  mistake  made  in  a  marriage  settlement,  and  which  upon  the  face  of  the  deed 
was  repugnant  to  the  sense  of  it,  may  be  rectified  by  petition.  The  order  may 
cure  the  mistake  without  the  settlement  itself  being  rectified :  Be  La  Touche's 
Settlement,  h.  R.  10  Bq.  599  ;  Order,  p.  545 ;  Be  Scare's  Trusts,  4  Giff.  254 ; 
Lewis  V.  HUlman,  3  H.  L.  C.  607. 

A  voluntary  settlement  made  by  an  unmarried  lady  shortly  after  attaining 
twenty-one,  although  made  hona  fide,  was  set  aside  as  being  improvident  in  its 
provisions  for  her  benefit:  Everitt  v.  Everitt,  L.  R.  10  Eq.  405  ;  Order,  p.  546. 

In  a  marriage  settlement  containing  the  recital  of  an  agreement  that  the  after- 
acquired  property  of  the  wife  should  be  settled,  the  corresponding  operative  part 
was  a  covenant  by  the  husband  alone,  and  the  Court  declined  to  introduce  into 
the  settlement  a  covenant  to  settle  the  aiter-acquired  property  :  Young  v.  Smith, 
L.  R.  1  Bq.  180. 

A  party  to  a  deed  is  not  estopped  in  equity  from  offering  evidence  to  contradict 
a  recital  therein  contrary  to  the  fact,  which  has  been  introduced  into  the  deed  by 
mistake  of  fact  and  not  through  fraud  or  deception :  Brooke  v.  Haynen,  L.  R. 
6  Eq.  25. 
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CHAPTER  XXX. 

SALES  BY  THE  COUET. 

Inquiry  as  to  Incumbrances — Sale. 

Let  the  following  inquiry  and  account  be  taken  and  made  : 
1.  An  inquiry  whether  any  and  what  incumbrances  aifeot  the  real 
[or,  leasehold]  estate  of  —  the  testator  [or,  intestate]  situate,  &c.  [or, 
the  lands,  &c.,  comprised  in  the  indenture  dated,  &c.],  or  any  and 
what  parts  thereof,  and  the  priorities  of  such  incumbrances.  2.  An 
account  of  what  is  due  to  such  of  the  incumbrancers  as  shall  consent 
to  the  sale  hereinafter  directed  in  respect  of  their  incumbrances.  Let 
the  said  real  [or,  leasehold]  estate  be  sold  with  the  approbation  of  the 
judge,  free  from  the  incumbrances  (if  any)  of  such  of  the  incumbrancers 
as  shall  consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of 
them  as  shall  not  consent. 

Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit 
of,  &c.  And  if  such  money,  or  any  part  thereof,  shall  arise  from  pro- 
perty sold  with  the  consent  of  incumbrancers,  the  same  is  to  be  applied 
in  the  first  place  in  payment  of  what  shall  appear  due  to  such  incum- 
brancers according  to  their  priorities.  [If  order  made  on  the  hearing  : 
Adjourn  further  consideration. — Liberty  to  apply.] 

Sale  without  Inquiry  as  to  Incumbrances. 
Let  the  real  [or,  leasehold]  estate  of  —  the  testator  [or,  intestate], 
situate,  &o.  [or,  the  lands,  &c.,  comprised  in  the  indenture  dated,  &c. 
or,  mentioned  in  the  chief  clerk's  certificate,  &o.],  be  sold  with  the 
approbation  of  the  judge.  Let  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  o^  &c.,  "  Proceeds  of  Sale,''  &c. — Adjourn 
further  consideration. — Liberty  to  apply. 

Property,  when  sold. 

Ifafter  a  suit  has  been  instituted  in  relation  to  any  real  estate  it  appears  to  the 
Court  that  it  will  be  necessary  or  expedient  that  such  real  estate,  or  any  part 
thereof,  should  he  sold  for  the  purposes  of  the  suit,  the  Court  may  direct  the  same 
to  he  sold  at  any  time  after  the  institution  thereof;  and  such  sale  will  be  as  valid 
to  all  intents  and  purposes  as  if  directed  to  be  made  by  a  decree  or  decretal  order 
on  the  hearing  of  such  cause  :  15  &  16  Vict.  c.  86,  s.  55. 

But  the  Court  has  no  jurisdiction  to  sell  real  estate  in  cases  where  the  jurisdic- 
tion did  not  previously  exist :  Mandeno  v.  Mandemo,  Kay,  App.  2 ;  Bwan  v. 
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Wehl,  1  "W.  E.  90 ;  Martin  v.  Eadlow,  itid.  101 ;  Prince  v.  Cooper,  16  Beav. 
546 ;  Dan.  5th  ed.  1149. 

As  to  sales  before  the  hearing  when  made  for  the  benefit  of  the  estate,  see 
Tulloch  V.  Tulloch,  L.  E.  3  Eq.  574. 

"  In  any  suit  for  the  foreclosure  of  the  equity  of  redemption  in  any  mortgaged 
property,  the  Court  may,  upon  the  request  of  the  mortgagee,  or  of  any  subsequent 
incumbraDoer,  or  of  the  mortgagor,  or  any  person  claiming  under  them  respect- 
ively, direct  a  sale  of  such  property,  instead  of  a  foreclosure  of  such  equity  of  re- 
demption, on  such  terms  as  the  Court  may  think  fit  to  direct ;  and,  if  the  Court 
so  thinks  fit,  without  previouslj-  determining  the  priorities  of  incumbrancers,  or 
giving  the  usual  or  any  time  to  redeem ;  but  if  such  request  is  made  by  any  such 
subsequent  incumbrancer,  or  by  the  mortgagor,  or  by  any  person  claiming  under 
them  respectively,  the  Court  is  not  to  direct  any  such  sale  without  the  consent  of 
the  mortgagee,  or  the  person  claiming  under  him,  unless  the  party  making  such 
request  deposit  in  Court  a  reasonable  sum  of  money,  to  be  fixed  by  the  Court,  for 
the  purpose  of  securing  the  performance  of  such  terms  as  the  Court  may  think  fit 
to  impose  on  the  party  making  such  request "  ■  15  &  16  Vict.  c.  86,  s.  48. 

As  to  sales  under  this  Act,  see  Mortgages,  ante,  p.  454. 

Property,  how  sold. 

Where  in  any  case  a  decree  or  order  is  made,  whether  in  Court  or  in  chambers, 
directing  any  property  to  be  sold,  unless  otherwise  ordered  the  same  must  be  sold, 
with  the  approbation  of  the  judge  to  whose  Court  the  cause  or  matter  is  attached, 
to  the  best  purchaser  that  can  be  got  for  the  same,  to  be  allowed  by  the  judge ; 
and  all  proper  parties  are  to  join  in  the  sale  and  conveyance  as  he  may  direct : 
Cons.  Ord.  35,  rule  13. 

Unless  a  sale  is  specially  ordered  to  be  "  out  of  Court "  the  order  should  direct 
that  the  property  "  be  sold  with  the  approbation  of  the  judge  " :  Nash  v.  Worces- 
ter Improvement  Commissioners,  1  Jur.  (N.S.)  973. 

A  sale  directed  by  the  Court  is  usually  by  public  auction.  But  the  sale  may  be 
by  private  contract,  in  which  case  proposals  may  be  made  as  well  before  as  after 
the  property  has  been  put  up  for  sale  by  public  auction  (see  Geu.  Ord.  July  16, 
1851,  rules  3  and  4  ;  Cons.  Ord.  35,  rule  61)  ;  or  the  property  may  be  offered  for 
sale  by  public  tender  to  the  highest  bidder  :  Barlow  v.  Osborne,  4  Jur.  (N.S.) 
367 ;  6  H.  L.  C.  556  ;  S.  C.  Osborne  v.  Foreman,  8  De  G.  M.  &  G.  122. 

Paeticulars  of  Sale. 

The  particulars  or  conditions  of  sale  by  auction  of  any  land  shall  state  whether 
such  land  will  be  sold  without  reserve,  or  subject  to  a  reserved  price,  or  whether 
a  ngbt  to  bid  is  reserved ;  if  it  is  stated  that  such  land  will  be  sold  without  re- 
serve, or  to  that  efi'eot,  then  it  shall  not  be  lawful  for  the  seller  to  employ  any 
person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take  knowingly  any  bidding 
from  any  such  person  :  30  &  31  Vict.  c.  48,  s.  5. 

CoNDocT  of  Sale. 

The  conduct  of  the  sale  is  usually  given  to  the  pit,  or  the  person  having  the 
conduct  of  the  cause :  Knott  v.  Cottee,  27  Beav.  33  ;  Cobden  v.  Maynard,  1  New 
Eep.  354  ;  Dale  v.  Hamilton,  10  Hare,  App.  7. 
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But  the  conduct  may  be  given  to  any  other  party :  Dixon  v.  Pyner,  7  Hare, 
331  ;  14  Jur.  217  ;  Hewitt  v.  Nanson,  7  W.  E.  5 ;  Knott  v.  Cotter,  27  Beav.  33. 

Where  a  sale  is  directed  instead  of  foreclosure,  the  conduct  may  he  given  to  the 
first  mortgagee  :  Hewitt  v.  Nanson,  7  W.  R.  5. 

Conveyancing  Counsel. 

Before  any  estate  or  interest  is  put  up  for  sale  under  a  decree  or  order,  an 
abstract  of  the  title  thereto  is,  with  the  approbation  of  the  Court,  to  be  laid  before 
some  conveyancing  counsel,  to  he  approved  by  the  Court,  for  the  opinion  of  such 
counsel  thereon,  to  the  intent  that  the  Court  may  be  the  better  enabled  to  give 
such  directions  as  may  be  necessary  respecting  the  conditions  of  sale  of  such  estate 
or  interest,  and  other  matters  connected  with  the  sale  thereof;  and  a  time  for  the 
delivery  of  the  abstract  of  title  there'o,  to  the  purchaser  or  his  solicitor,  is  to  he 
specified  in  the  conditions  of  sale :  15  &  1(5  Vict.  c.  86,  s.  56. 

Leave  to  Bid. 

If  in  the  particulars  or  conditions  of  sale  by  auction  of  any  land  it  is  stated  that 
such  land  will  be  sold  without  reserve,  or  to  that  effect,  it  shall  not  be  lawful  for 
the  seller  to  employ  any  person  to  hid  at  such  sale,  or  for  the  auctioneer  to  take 
knowingly  any  bidding  from  any  such  person :  30  &  31  Vict.  c.  48,  s.  5. 

And  where  any  sale  by  auction  of  land  is  declared  either  in  the  particulars  or 
conditions  of  such  sale  to  be  subject  to  a  right  for  the  seller  to  bid,  it  shall 
be  lawful  for  the  seller,  or  any  one  person  on  his  behalf,  to  hid  at  such  sale; 

30  &  31  Vict.  c.  48,  s.  6. 

Any  party  t<D  a  suit  who  desires  to  bid  at  a  sale  directed  by  the  Court  should 
obtain  an  order  to  that  effect :  Elworthy  v.  Billing,  10  Sim.  98. 

And  on  any  sale  under  the  Partition  Act,  1868,  the  Court  may,  if  it  thinks  fit, 
allow  any  of  the  parties  to  bid  upon  such  terms  as  to  the  Court  seems  reasonable : 

31  &  32  Vict.  c.  40,  s.  6. 

But  the  sale  will  not  necessarily  he  set  aside  because  a  person  has  bid  without 
leave :   Wilson  v.  Greenwood,  10  Sim.  101,  n.  ;  Elworthy  v.  Billing,  10  Sim.  98. 

Leave  to  bid  will  not  be  given  to  the  party  conducting  the  sale :  Sidney  v. 
Ranger,  12  Sim.  118  :  Ex  parte  McGregor,  4  De  G.  &  Sm.  603. 

Except  under  special  circumstances  an  executor  will  not  be  allowed  to  bid  : 
Oeldard  v.  Randall,  9  Jur.  (N.S.)  1085. 

If  any  of  the  cestuis  que  trust  object,  a  trustee  of  an  estate,  though  also  a  mort- 
gagee, will  not  be  allowed  to  bid  at  a  sale  by  the  Court :  Tennant  v.  Trenchard, 
L.  E.  4  Ch.  537. 

But  if  the  estate  is  not  sold  at  the  sale,  the  trustee  may  be  allowed  to  become 
the  purchaser  under  proposals  to  the  Court :  S.  C. 

But  by  consent,  and  the  Court  being  of  opinion  that  the  parties  interested 
would  be  benefited,  leave  to  bid  has  been  given  to  a  trustee :  Farmer  v.  Dean, 

32  Beav.  327. 

As  to  the  right  of  a  solicitor,  not  being  the  solicitor  to  any  of  the  parties  to  the 
cause,  to  bid :  see  Owst  v.  Smythe,  L.  R.  5  Ch.  551. 

Deposit. 

Where  a  deposit  has  been  received  at  the  sale,  the  certificate  appoints  a  day 
for  payment  into  Court,  and  if  paid  in  by  that  day  no  order  is  necessary.     If  not 
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paid  in  by  the  appointed  time,  an  order  for  that  purpose  may  he  obtained ;  or  by 
consent,  instead  of  a  separate  order  a  direction  for  such  payment  may  be  added 
to  the  purchaser's  order  for  payment  in  of  the  balance  of  purchase-money:  See 
Dan.  5th  ed.  1162. 

A  purchaser  is  entitled  to  interest  on  his  deposit ;  and  if  the  residue  of  the  pur- 
chase-money has  being  lying  ready  without  interest  being  made  by  it,  he  is 
entitled  to  interest  on  that ;  and  also  to  interest  on  money  borrowed  by  him  and 
kept  idle  to  answer  the  purchase :  Sug.  V.  &  P.  14th  ed.  237. 

Investigation  of  Title. 

In  sales  under  a  decree  the  purchaser  must  satisfy  himself,  not  only  that  the 
title  to  the  property  is  good,  but  also  that  the  Court  had  jurisdiction  to  direct  the 
sale :  Dan.  5th  ed.  1164,  citing  Calvert  v.  Godfrey,  6  Beav.  97, 107 ;  Sug;  V.  &  P. 
209  ;  Lechmere  v.  Brasier,  2  Jac.  &  W.  287,  290. 

It  is  a  sufficient  objection  to  a  title  that  there  is  nothing  to  shew  that  the  Court 
had  jurisdiction  to  sell :   Waters  v.  Waters,  15  W.  R.  191. 

Where  there  is  a  sale  by  the  Court  it  is  a  necessary  part  of  the  title  to  set  forth 
in  the  abstract  so  much  of  the  pleadings  as  shews  the  jurisdiction  to  sell :  S.  C. 

But  a  purchaser  cannot  take  an  objection  that  the  Court  has  miscarried  in  the 
exercise  of  its  jurisdiction :  S.  C. ;  see  also  Lutwych  v.  Win/ord,  2  Brown's  Eep. 
248. 

The  purchaser  must  also  see  that  all  the  persons  who  are  necessary  to  convey 
are  before  the  Court ;  for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit 
does  not  protect,  he  must  abide  the  consequences  :  Dan.  5th  ed.  1165  ;  Coldough 
V.  Sterum,  3  Bli.  181;  Hamilton  v.  Houghton,  2  Bli.  169;  Oifford  v.  Eort,  1 
Sch.  &  Lef.  386 ;  Bennett  v.  Eamill,  2  Sch.  &  Lef'  566. 

Where  there  is  jurisdiction  to  sell,  and  all  persons  interested  are  before  the 
Court,  mere  irregularity  does  not  invalidate  the  order  directing  a  sale :  Lloyd  v. 
Johnes,  9  Ves.  37 ;  Bowen  v.  Evans,  1  J.  &  Lat.  178,  258 ;  Bennett  v.  Eamill, 
2  Sch.  &  Lef.  566,  579  ;  Curtis  v.  Price,  12  Ves.  89  ;  Calvert  v.  Godfrey,  6  Beav. 
97  ;  Beioley  v.  Carter,  L.  R.  4  Ch.  230,  238. 

Inquiet  as  to  Title. 

Let  an  inquiry  be  made  whether  a  good  title  can  be  made  to  the 
hereditaments,  &o.,  comprised  in  Lot  — ,  whereof  A.  B.  has  been  certi- 
iied  by  the  chief  clerk's  certificate  dated,  &c.  {or,  order  dated,  &c.]  to 
be  the  purchaser,  and  being  [part  of  ]  the  property  directed  to  be  sold 
by  the  order  dated,  &c. 

Questions  in  dispute  as  to  title  may  be  decided  at  chambers,  or  adjourned  into 
Court :  Pegg  v.  Winder,  16  Jur.  1105.  But  in  cases  of  importance  the  hearing 
of  the  questions  in  dispute  is  ordinarily  postponed  until  a  formal  order  for  inquiry 
as  to  title  has  been  obtained :  Dan.  5th  ed.  1166. 

The  purchaser  is  entitled  to  his  costs  of  the  inquiry  where  the  title  is  found  to 
be  good  on  grounds  not  appearing  on  the  abstract ;  Fielder  v.  Eigginson,  3  V.  & 
B.  142.  And  where  it  is  proved  to  be  good  on  grounds  appearing  on  the  abstract 
he  will  not  be  ordered  to  pay  the  vendor's  costs  of  the  inquiry  (Camden  v.  Benson, 
1  Keen,  671 ;  Flower  v.  Eartop,  8  Beav.  200)  unless  his  objections  are  frivolous 
and  vexatious  :  Dan.  5th  ed.  1166. 
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Under  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  forty  years 
are  now  substituted  for  sixty  as  the  root  of  title  in  contracts  for  sale  of  land  made 
alter  the  31st  of  December,  1874,  but  earlier  title  than  forty  years  may  be  re- 
quired in  cases  similar  to  those  in  which  earlier  title  than  sixty  years  may  now  be 
required  :  see  Specific  Perfobmakcb,  ante,  p.  836. 

Payment  mTO  Court. 

Common  Order — Title  accepted. 

Upon  the  application  of — ,  the  person  by  the  chief  clerk's  certificate 
dated,  &o.,  certified  to  be  the  purchaser  of  the  premises  comprised  in 
Lot  — ,  part  of  the  estate  sold  under  the  order  dated,  &c. ;  and  upon 
hearing  the  solicitors  for  the  applicant  and  for,  &c.,  and  upon  reading, 
&c.,  and  the  applicant  by  his  solicitor  declaring  himself  content  with 
the  title  to  the  premises,  it  is  ordered  that  the  applicant  A.  B.  do  on 
or  before  the  —  day  of  —  pay  the  sum  of  £ — ,  the  purchase-money 
for  the  said  premises,  and  the  sum  of  £ —  for  interest  thereon  at 
the  rate  of  £ —  per  cent,  per  annum  from  the  —  day  of  —  to  the  — 
day  of  — ,  into  Court  to  the  credit  of,  &c.  And  upon  such  payment 
being  made,  Let  the  applicant  be  let  into  possession  of  the  premises, 
and  into  the  receipt  of  the  rents  and  profits  thereof  from  the  —  day 
of  — .  And  all  proper  parties  are  to  join  in  and  execute  a  proper 
conveyance  of  the  premises  to  the  applicant,  or  as  he  shall  direct,  such 
conveyance  to  be  settled  by  the  judge  (in  case  the  parties  differ). 
And  at  the  request  of  —  by  his  solicitors.  Let  the  said  sum  of  £ —  be 
invested  in  Consolidated  £3  per  Cent.  Annuities,  and  the  dividends  on 
such  annuities,  and  all  accumulations  thereof,  be  invested  in  like 
annuities.  And  the  said  sum  of  £ —  is  not  to  be  paid  out  (except 
for  the  purchase  of  such  annuities)  and  such  annuities  are  not  to  be  sold, 
transferred,  or  otherwise  disposed  of  without  notice  to  the  applicant. 

Separate  Purchasers — Schedule. 

Upon  the  application  of  A.,  B.,  and  C,  &c.  the  persons  named  in  the 
first  column  of  the  schedtile  hereto,  and  by  the  chief  clerk's  certificate 
dated,  &c.,  certified  to  be  thp  purchasers  of  the  hereditaments  respect- 
ively comprised  in  the  several  lots  set  opposite  their  respective  names 
in  the  second  column  of  the  said  schedule,  being  [part  of]  the  estate 
sold  under  the  order  dated,  &c.,  and  upon  hearing  the  solicitors  for, 
&o.,  and  upon  reading,  &c.,  and  the  applicants  by  their  solicitors  re- 
spectively declaring  themselves  content  with  the  title  to  the  heredita- 
ments comprised  in  the  lots  so  purchased  by  them,  Let  the  applicants 
A.,  B.,  and  C.  respectively,  on  or  before,  &c.,  pay  into  Court  to  the 
credit,  &c.,  the  several  sums  of  money  set  oppowite  their  respective 
names  in  the  third  column  of  the  said  schedule,  being  the  respective 
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purchase-moneys  for  the  said  several  lots  set  opposite  their  respective 
names  in  the  second  column  of  the  said  schedule,  and  amounting  in 
the  whole  to  the  sum  of  £ — .  Let,  upon  such  payments  respectively 
being  made,  the  applicants  he  respectively  let  into  possession  of  the 
hereditaments  comprised  in  the  lot  or  lots  purchased  hy  them,  and  into 
the  receipt  of  the  rents  and  profits  thereof  from,  &c.  [directions  for  con- 
veyance and  investment].  And  the  said  several  sums  are  not  to  he  paid 
out  [except  for  the  purchase  of  such  annuities],  and  such  annuities  are 
not  to  be  sold,  transferred,  or  otherwise  disposed  of  without  notice  to 
the  applicants  by  whom  the  said  sums  shall  have  been  respectively 

paid  in. 

(Schedule.) 

Private  Contract  confirmed. 

Let  the  contract  dated,  (fee,  entered  into  between,  &c.,  for  the  sale 
of  the  hereditaments  and  premises  comprised  therein,  being  [part  of] 
the  property  directed  to  be  sold  by  the  order  dated,  &c.,  for  the  sum  of 
£ —  upon  the  terms  and  conditions  mentioned  in  the  said  contract,  be 
carried  into  effect  pursuant  to  the  said  order. 

If  ordered :  And  A.  [the  purchaser]  by  his  solicitor  declaring  himself 
content  with  the  title  to  the  said  premises  [directions  for  jiayment  in, 
possession,  conveyance,  and  investment.     See  last  form.] 

Payment  into  Court. 

Separate  purchasers  may  join  in  one  application  for  payment  in  of  their  purchase- 
moneys. 

If  the  conditions  of  sale  do  not  provide  that  the  purchaser  may  deduct  property 
tax  from  the  interest  payable  by  him,  the  purchaser  is  not  eutitled  to  deduct  it : 
Bolroyd  v.  Wyatt,  1  De  G.  &  Sm.  125 ;  Dawson,  v.  Dawson,  11  Jur.  984. 

It  is  the  rule  of  the  Court,  on  a  special  case  being  made  out,  to  receive  from  a 
purchaser  his  purchase-money  without  compelling  him  to  accept  the  title ;  De 
Viime  V.  Be  Visme,  1  Mac.  &  G.  336,  n. ;  Eutley  v.  QUI,  3  De  G.  &  Sm..640; 
Morris  v.  JBu,lJ,12  Jur.  4;  Dempsey  v.  Dempsey,  1  De  G.  &  Sm.  691. 

Where  a  property  subject  to  a  trust  is  sold  conjointly  virith  a  property  not  sub- 
ject to  a  trust  the  sale  must  be  made  so  that  the  proceeds  to  be  attributed  to  the 
trust  property  can  be  settled  upon  a  proper  basis :  Hede  v  Oakes,  4  De  G.  J.  &  S. 
505,  513. 

But  mere  technical  objections  of  a  purchaser  on  this  ground  are  discouraged  by 
the  Court :  Cavendish  v.  Cavendish,  L.  B.  10  Ch.  319 ;  Morris  v.  Dehenham, 
h.  E.  2  Ch.  D.  540. 

Possession. 

But  a  purchaser  will  not  be  allowed  to  take  poseession  "  without  prejudice  to 
objections  to  title,"  even  upon  payment  of  his  purchase-money  into  Court :  Eutton 
V.  Mansel,  2  Beav.  260 ;  Dempsey  v.  Dempsey,  1  De  G.  &  Sm.  691 ;  Morris  v. 
Bull,  12  Jur.  4. 

Whore  no  time  is  fixed  in  the  conditions  of  sale  at  which  the  purchaser  is  to  be 
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let  into  possession,  the  usual  rule  in  the  case  of  a  fee  simple  estate  is  to  give  the 
profits  from  the  quarter  day  preceding  the  time  when  the  chief  clerk's  certificate 
of  his  being  the  purchaser  is  confirmed,  he  paying  his  purchase-money  into  Court 
before  the  following  quarter  day :  Dart,  4th  ed.  1101 ;  Anson  v.  Towgood,  1  Jac. 
&  W.  637,  per  Lord  Eldon. 

But  this  rule  does  not  apply  to  the  case  of  a  colliery,  which  is  treated  as  an 
article  ol  trade,  the  profits  accruing  daily :  Wren  v.  Kirton,  8  Ves.  502 ;  Williams 
V.  Attenhorough,  1  Turn.  70. 

If  a  purchaser  enters  into  possession  of  the  estate  without  the  sanction  of  the 
Court,  he  will  be  considered  to  have  accepted  the  title,  and  be  compelled  to  pay 
the  money  into  Court  at  once :  Dan.  5th  ed.  1171 ;  Wilding  v.  Andrews,  1  Coop. 
C.  P.  380 ;  Sug.  V.  &  P.  14th  ed.  105. 

The  purchaser  of  a  reversionary  interest  is  usually  ordered  to  pay  interest  on 
his  purchase-money  from  the  time  of  the  purchase :  Trefusis  v.  Lord  Clinton, 
2  Sim.  359 ;  Bailey  Y.  Oollett,  18  Beav.  179 ;  see  also  Wallis  v.  Sarel,  5  De  G-. 
&  Sm.  429. 

Where  a  contract  for  purchase  provides  that  possession  shall  be  given  by  a 
certain  day,  the  word  "  possession  "  must  be  understood  to  mean  possession  with 
a  good  title  shewn :  TiUey  v.  Thomas,  L.  R.  3  Ch.  61 ;  Boehm  v.  Wood,  1  Jac.  & 
W.  420. 

Interest. 

If  a  time  be  fixed  for  the  completion  of  the  contract,  and  there  be  delay  attribu- 
table to  the  purchaser,  he  must  from  that  time  pay  interest  upon  his  purchase- 
money,  although  it  has  been  lying  idle  and  appropriated  to  the  purchase :  Dart, 
4th  ed.  576 ;  see  also  Sug.  V.  &  P.  14th  ed.  628. 

If,  on  the  other  hand  (a  time  being  fixed  for  completion),  there  be  delay  attribu- 
table to  the  vendor,  the  purchaser,  if  he  has  been  in  actual  possession  or  in  receipt 
of  the  rents  and  profits,  must  pay  interest,  unless  and  until  his  money  has  been 
appropriated  to  the  purchase  and  lying  idle,  and  notice  of  such  being  the  case  has 
been  given  to  the  vendor :  Dart,  4th  ed.  576 ;  see  also  Powell  v.  Martyr,  8  Ves. 
146 ;  Sug.  V.  &  P.  14th  ed.  628. 

A  purchaser  (not  in  possession)  will  be  charged  with  interest  from  the  time 
when  a  good  title  was  shewn :  Binks  v.  Lord  Boheby,  2  Sw.  222 ;  Forteblow  v. 
Shirley,  cited  2  Sw.  223 ;  Jones  v.  Mudd,  4  Russ.  118 ;  Be  Visme  v.  De  Visme, 
1  Mac.  &  G.  336. 

Where  the  conditions  of  sale  provide  for  the  payment  of  interest  from  a  certain 
day,  the  purchaser  does  not  relieve  himself  from  payment  by  delay  (not  wilful)  in 
completing  on  the  part  of  the  vendor :  Esdaile  v.  Stephenson,  1  S.  &  S.  122 ;  Jones 
V.  Mudd,  4  Russ.  118,  123 ;  Sherwin  v.  ShaJcspear,  5  De  G.  M.  &  G.  517. 

But  where  a  vendor  fails  to  complete  by  the  time  appointed,  the  purchaser, 
by  appropriating  money  for  the  purpose  of  the  purchase  and  giving  notice  to  the 
vendor  that  it  is  lying  idle,  may  free  himself  from  payment  of  subsequent  interest : 
Dyson  v.  HorrAy,  4  De  G.  &  Sm.  481 ;  see  also  De  Visme  v.  De  Visme,  1  Mac.  &  G. 
336,  352 ;  Williams  v.  Glenton,  L.  fi.  1  Ch.  200. 

The  purchaser  of  a  life  interest  in  the  public  funds  is  liable  to  interest  from 
the  time  of  the  contract,  and  is  entitled  to  a  dividend  becoming  due  on  the  fol- 
lowing day :  Ansm  v.  Towgood,  1  Jac.  &  W.  637,  per  Lord  Eldon. 

On  the  sale  of  an  annuity  the  purchaser  is  considered  as  entitled  to  the  annuity 
from  the  day  on  which  the  cerlifloate  of  the  result  of  sale  becomes  binding ;  he 


55&  SALES  BY  THE  COUET.  [Part  II. 

paying  interest  from  that  day :  Dan.  5th  ed.  1171 ;  Twigg  v.  Fifield,  13  Ves.  517 ; 
Visey  v.  Elwood,  3  D.  &  War.  74. 

In  sales  by  the  Court  the  purchaser  is  not  considered  as  entitled  to  the  benefit 
of  his  contract  till  the  chief  clerk's  certificate  of  the  result  of  sale  has  become 
binding:  Dan.  5th  ed.  1164;  Sug.  V.  &  P.  101. 

Conveyance. 

All  proper  parties  are  to  join  in  the  conveyance  as  the  judge  shall  direct :  see 
Cons.  Ord.  35,  rule  13. 

Where  infants  are  or  may  be  int«rested  in  the  estate  sold,  the  conveyance  must 
be  settled  by  the  conveyancing  counsel  of  the  Court,  and  in  that  case  the  order 
diiects  the  conveyance  to  be  "  settled  by  the  judge '' :  Calvert  v.  Godfrey,  2  Beav. 
267 ;  Be  Eyre,  4  K.  &  J.  268,  269. 

And  the  rule  is  still  more  binding  in  a  sale  under  the  Settled  Estates  Act :  Be 
Eyre,  4  K.  &  J.  268. 

Where  land  is  to  be  sold  in  lots,  and  one  conveyance  has  been  settled  by  the 
conveyancing  counsel,  it  may  be  adopted  by  the  chief  clerli  for  all  the  rest,  in  the 
absence  of  special  circumstances :  Be  Eyre,  4  K.  &  J.  268. 

All  persons  having  a  legal  interest  in  the  property,  whether  parties  to  the  suit 
or  not,  should  concur  in  the  conveyance ;  hut  the  purchaser  is  not  entitled  to  the 
concurrence  of  any  persons  being  parties  to  the  suit,  or  otherwise  bound  by  the 
proceedings  therein,  whose  interests  are  merely  equitable :  Dan.  5th  ed.  1172  ; 
Cole  V.  Sewell,  17  Sim.  40 ;  Be  Williams,  5  De  Gr.  &  Sm.  515 ;  Davidson's  Conv. 
248,  n. 

And  a  vesting  order  of  the  equity  of  redemption  in  an  infant's  estate,  against 
whom  in  a  foreclosure  suit  a  decree  for  sale  had  been  made,  has  been  refused,  the 
mortgagee  having  tbe  legal  estate,  and  all  the  equities  being  bound  by  the  decree 
for  sale :  Be  Williams,  5  De  G.  &  Sm.  515. 

The  purchaser  will  not  be  compelled  to  accept  an  equitable  title  without  the 
legal  estate  being  got  in,  except,  perhaps,  in  a  case  where  a  dry  legal  estate  is 
outstanding  in  an  infant :  Freeland  v.  Pearson,  L.  B.  7  Eq.  246. 

Title  Deeds. 

Let  the  several  deeds,  documents,  and  writings  deposited  with  the 
clerk  of  records  and  writs  pjirsuant  to  the  order  dated,  &c.,  be  delivered 
out  to  — ,  the  purchaser  of  Lot  — ,  or  to  W.  — ,  his  solicitor. 

If  the  deeds  have  been  deposited  in  Court,  the  solicitor  conducting  the  sale 
usually  applies  that  they  be  delivered  to  the  purchaser. 

Dealing  with  Purchase-money. 

Where  a  purchaser  has  obtained  his  conveyance  he  ought  not  to  appear  on 
an  application  to  deal  with  his  purchase-money,  and  he  will  not  be  allowed,  under 
ordinary  circumstances,  his  costs  of  so  doing :  Barton  v.  Latour,  18  Beav.  526 ; 
but  see  Bowley  v,  Adams,  16  Beav.  312 ;  Strong  v.  Strong,  4  Jur.  (N.S.)  943 ; 
Nohle  V.  Stow,  30  Beav.  272. 

Where  the  purchaser  has  not  obtained  his  conveyance  he  will  be  allowed  his 
costs  of  appearing,  although  he  appears  for  the  purpose  of  consenting :  Bamfyrd 
v.  Watts,  2  Beav.  201 ;  Dan.  5th  ed.  1177. 
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Where  the  purchsiser  has  had  his  conveyance  the  Court  requires  evidence 
that  notice  has  been  given  to  him  of  the  application,  and  proof  that  he  has  had 
his  conveyance. 

Ee-sale. 

Purchaser's  Default. 

Let  a.,  the  person  by  the  chief  clerk  s  certificate  [or,  order]  dated, 
&c.,  certified  to  be  the  purchaser  of  the  (premises  comprised  in  Lot 
— ,  part  of  the)  estate  sold  under  the  order  dated,  &c.,  on  or  before 
the  • —  day  of  — ,  pay  into  Court  to  the  credit,  &c.,  the  sum  of  £ — , 
the  purchase-money  for  the  said  premises.  And  in  default  of  the  said 
A.  paying  the  said  sum  of  £ —  into  Court  by  the  time  aforesaid,  Let 
the  said  premises  be  re-sold  with  the  approbation  of  the  judge.  And 
in  case  no  purchaser  shall  be  found  for  the  same  at  such  re- sale,  or  in 
case  the  same  shall  be  sold  for  less  than  the  sum  of  £ — ,  Let  the  said 
A.  within  eight  days  after  service  of  the  chief  clerk's  certificate  of  the 
result  of  such  re-sale  pay  the  said  sum  of  £ —  in  case  the  said  premises 
shall  not  be  re-sold,  or  the  difference  between  the  said  £ —  and  the 
amount  for  which  the  said  premises  shall  be  so  re-sold,  in  case  the 
same  shall  be  re-sold  for  less  than  the  said  £ —  (the  amount  to  be  paid 
in  to  be  certified),  into  Court  to  the  credit,  &c.  Let  the  said  A.  pay 
to  —  their  costs  of  the  order  dated,  &c.  [original  order  to  pay  in],  and 
of  this  order,  and  their  costs  and  expenses  of  such  re-sale  (such  costs 
to  be  taxed  by  the  taxing  master  in  case  the  parties  differ). 

Contract  rescinded — Vendor's  Application. 

Upon  motion,  &c.,  and  upon  reading,  &o.,  Let  the  contract  dated, 
&c.,  in  the  pleadings  mentioned  be  rescinded,  and  Let  all  further  pro- 
ceedings in  this  cause  be  stayed,  except  as  to  any  application  which 
may  be  made  to  this  Court  to  award  and  asi-ess  the  damages  which  the 
Pits  have  sustained  by  reason  or  in  consequence  of  the  breach  of  the 
said  contract.  Deft  to  pay  Pits  their  costs  of  application.  Sweet  v. 
Meredith,  4  Giff.  207. 

Discharge  of  Purchaser — Purchaser's  Application. 

Upon  the  application  of  A.,  the  person  by  the  chief  clerk's  certificate 
certified  to  be  [or,  by  the  order  dated,  &c.,  allowed]  the  purchaser  of 
the  hereditaments  comprised  in  Lot  —  (part  of)  the  estate  directed  to 
be  sold  by  the  order  dated,  &c.,  and  upon  hearing,  &o.,  and  upon  read- 
ing, &c.,  Let  the  said  A.  be  discharged  from  being  such  purciiaser. 
Let  the  costs,  charges,  and  expenses  of  the  said  A.  occasioned  by  his 
bidding  for  and  being  allowed  the  purchaser  of  the  said  hereditaments 
and  also  his  costs  of  the  reference  as  to  title,  and  of  all  proceedings 
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consequent  thereon,  and  of  and  incident  to  this  application,  be  taxed 
by  the  taxing  master.  [Direction  for  payment  of  costs  out  of  fund  in 
Court.]    Perhins  v.  Ede,  16  Beav.  268. 

Ee-sale. 

In  default  of  payment  by  the  purchaser  of  his  purchase-money  application  may 
be  made  for  a  compulsory  order  for  payment,  or  for  an  order  that  in  default  of 
payment  a  re-sale  may  be  directed  to  make  good  the  deficiency  in  price  and  pay 
the  costs  occasioned  by  his  default :  Cfray  v.  Gray,  1  Beav.  199 ;  Earding  v. 
Ewrding,  4  My.  &  Cr.  514  ;  3  Jur.  1164. 

In  default  of  payment  of  the  purchase-money  application  may  be  made  by  the 
vendor  to  rescind  the  contract :  Froligno  v.  Martin,  16  Beav.  586 ;  Sweet  v. 
Meredith,  4  Giff.  207 ;  9  Jur.  (N.S.)  569. 

Where  either  of  the  parties  to  the  contract  has  procured  the  other  to  enter  into 
it  by  means  of  a  misrepresentation  or  concealment  which  a  Court  of  Equity  con- 
siders to  be  actually  fraudulent,  the  contract  may  be  rescinded :  Dart,  V.  &  P. 
4th  ed.  95 ;  citing  Turner  v.  Harvey,  Jac.  169 ;  Edwards  v.  McLewy,  Coop. 
308 ;  Berry  v.  Armistead,  2  Keen,  221 ;  Lmiell  v.  Eicks,  2  Y.  &  C.  46  ;  Stai/n- 
hank  v.  Fernley,  9  Sim.  556 ;  Attwood  v.  Small,  6  CI.  &  P.  232 ;  Oibson  v. 
B'Este,  2  Y.  &  C.  542;  Wilde  v.  Gibsm,  1  H.  L.  C.  605;  MeyneU  v.  Sprye, 
8  Hare,  222 ;  1  De  G.  M.  &  G.  660  ;  Fulsford  v.  Richards,  17  Beav.  95  ;  Jen- 
nings V.  Broughton,  17  Beav.  234 ;  5  De  G.  M.  &  G.  126,  affirmed  23  L.  J.  999 ; 
Bartlett  v.  Salmon,  6  De  G.  M.  &  G.  33 ;  1  Jur.  (N.S.)  277 ;  Conyleare  v.  Nm 
Brunswick  By.  Co.  1  De  G.  F.  &  J.  578 ;  New  Brunswick  By.  Co.  v.  Mugge- 
ridge,  1  Dr.  &  Sm.  363. 

So,  too,  where  misrepresentations  have  been  made  upon  a  contract  between  an 
individual  and  a  public  company  :  Central  By.  Co.  of  Venezuela  v.  Kisch,  L.  E. 

2  H.  L.  99  ;  Be  Beese  Biver  Mining  Co.,  L.  E.  2  Ch.  604  ;  Boss  v.  Estates  Invest- 
ment Co.,  L.  B.  3  Eq.  122 ;  S.  C.  3  Ch.  682. 

And  gross  or  wilful  delay  by  either  party  will  entitle  the  other  to  avoid  the 
contract :  Lennon  v.  Trapper,  2  Sch.  &  Lef.  682  ;  Parkin  v.  Thorold,  16  Beav. 
59 ;  Boberts  v.  Berry,  3  De  G.  M.  &  G.  284,  289  ;  TiUey  v.   Thomas,  L.  E. 

3  Ch.  61. 

The  vendor  after  conveyance  has  no  remedy  if  the  property  prove  to  be,  as 
respects  either  quantity  or  value,  more  valuable  than  was  imagined :  Dart,  4th 
ed.  tJ79 ;  Okill  v.  Whittaker,  2  Ph.  338 ;  1  De  G.  &  Bm.  83 ;  Maiden  v.  Mtrick, 
2  Atk.  8 ;  Marshall  v.  Collett,  1  Y.  &  C.  232 ;  Sturge  v.  Starr,  2  My.  &  K. 
195. 

But  if  the  mistake  has  been  mutual,  relief  will  be  given  by  the  Court,  even  after 
conveyance :  Beaumont  v.Bramley,  T.  &  R.  41 ;  Marquess  of  Exettr  v.  Marchioness 
of  Exeter,  3  My.  &  Cr.  321;  Mortimer  v.  Shortall,  2  D.  &  W.  363;  Harris  v. 
Pepperell,  L.  E.  5  Eq.  1;  Earl  of  Bradford  v.  Earl  of  llomney,  30  Beav.  431. 

Mere  inadequacy  of  consideration,  unless  shewn  to  be  the  result  of  fraud,  sur- 
prise, or  misrepresentation,  and  unless  a  fiduciary  relation  exists  between  the 
parties,  is  not  ground  for  relief:  Sug.  V.  &  P.  14th  ed.  244 ;  Dart,  V.  &  P.  684 ; 
Beckett  v.  Loggon,  14  Ves.  215 ;  Beynell  v.  Sprye,  8  Hare,  222  ;  1  De  G.  M.  &  G. 
660 ;  Denton  v.  Banner,  23  Beav.  285. 

The  non-employment  of  a  solicitor  on  the  vendor's  behalf  does  not  make  a  sale 
impeachable  for  undervalue,  if  the  vendor  be  fully  aware  of  the  nature  of  the 
transaction  :  Harrison  v.  Guest,  6  De  G.  M.  &  G.  424 ;  8  H.  L.  C.  481. 
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But  the  purchase  from  an  illiterate  sick  man  shortly  before  his  death,  at  an 
undervalue  and  without  proper  protection,  was  set  aside  at  the  instance  of  his 
heir-at-law  :  Clark  v.  Malpas,  31  Beav.  80  ;  8  Jur.  (N.S.)  734. 

Even  after  conveyance,  where  the  vendor  relied  upon  information  furnished  to 
him  by  the  purchaser,  and  materially  incorrect,  relief  has  been  given  in  equity  : 
Carpmael  v.  Fowis,  11  Jur.  158;  10  Beav.  36. 

And  as  a  general  rule,  where  it  is  clearly  shewn  that  through  mutual  mistake 
or  by  reason  of  fraud,  the  conveyance  fails  to  express  the  intention  of  the  parties, 
and  what  that  inteotion  really  was,  a  Court  of  Equity  will  rectify  it :  Dart,  4th 
ed.  695 ;  Brougham  v.  Squire,  1  Drew.  151 ;  Marqtiis  of  Breadalhane  v.  Marquis 
of  Chandos,  2  My.  &  Cr.  711. 

No  purchase  made  bond  fide,  and  without  fraud  or  unfair  dealing,  of  any  rever- 
sionary interests  iu  real  or  personal  estate  shall  in  future  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  :  31  Vict.  c.  4. 

If  the  title  prove  on  inquiry  to  be  bad,  the  purchaser  is  entitled  to  be  dis- 
charged from  his  purchase,  and  to  be  paid  his  costs,  charges,  and  expenses  pro- 
perly incurred,  occasioned  by  his  bidding  for  and  being  allowed  the  purchaser  of 
the  property,  and  also  the  costs  of  the  reference  as  to  title,  and  of  all  proceedings 
consequent  thereon :  Perkins  v.  Ede,  16  Beav.  268 ;  see  also  Reynolds  v.  Blake, 
2  S.  &  S.  117  ;  Att.-Gen.  v.  Corporation  of  I^ewark,  8  Sim.  71;  MulUns  v. 
Hussey,  L.  K.  1  Eq.  488. 

Where  the  purchaser  makes  good  his  objections,  and  there  is  no  fund  in  Court, 
the  pit  will  be  ordered  to  pay  them  without  prejudice  to  the  question  how  they 
are  ultimately  to  be  borne :  Smith  v.  Nelson,  2  S.  &  S.  557  ;  see  also  Berry  v. 
Johnson,  2  Y.  &  C.  Ex.  564. 

A  purchaser  cannot  in  general  determine  his  contract  without  due  previous 
notice :  Taylor  v.  Brown,  2  Beav.  180  ;  Wood  v.  Machiri,  5  Hare,  158 ;  Quest 
V.  Homfray,  a  Yes.  818 ;  see  also  Nott  v.  Riccard,  22  Beav.  307. 

.and  time,  although  of  the  essence  of  the  contract  by  oriijinal  agreement,  or 
made  inoperative  by  equity  by  subsequent  notice,  may  be  enlarged  or  waived  by 
subsequent  agi'eement,  or  by  conduct  of  the  parties  amounting  to  waiver :  Dart, 
4th  ed.  390 ;  Cutts  v.  Gooley,  13  Sim.  206 ;  Nohts  v.  Lord  Kilmorey,  1  De  G. 
&  Sm.  444. 

Any  alteration  of  the  subject-matter  of  the  contract  by  the  vendor  in  any  par- 
ticular which  does  not  admit  of  comiiensatiou  or  reinstatement  will  entitle  the 
purchaser  to  abandon  the  contract:  Dart,  4th  ed.  406;  Magennis  v.  Fallon, 
2  Moll.  588. 

And  alterations  by  a  purchaser  may  deprive  him  of  his  right  to  rescind  the 
contiract :  Sug.  V.  &  P.  14th  ed.  254,  255  ;  Dart,  4th  ed.  405. 

If  the  purchaser  has  a  right  to  rescind  the  contract,  he  may  bring  an  action  to 
recover  back  his  purchase-money :  Sug.  V.  &  P.  14th  ed.  237. 

And  where,  pending  the  investigation  of  a  point  upon  title,  the  vendor  and  his 
solicitor  induced  the  purchaser  to  pay  the  purchase-money,  and  fraud  was  estab- 
lished, the  contract  was  rescinded,  and  the  vendor  ordered  to  repay  the  purchase- 
money  with  interest,  costs,  oharg&s,  and  expenses,  and  costs  of  suit :  Edwards  v. 
McLeay,  Coop.  Kep.  318 ;  Lovell  v.  Hicks,  2  Y.  &  C.  51. 

But  there  are  few  cases  in  which  a  purchaser  can  get  relief  from  his  contract  on 
the  ground  of  the  purchase-money  being  exorbitant :  Sug.  V.  &  P.  14th  ed.  245, 
273. 

Nor  does  a  vendor  easily  obtain  relief  on  the  ground  of  inadequate  consideration  : 
Ibid.  245. 
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The  practice  of  opening  the  biddings  on  any  sale  by  auction  of  land  under  or  by 
virtue  of  any  order,  &o.,  shall  from  and  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  be  discontinued,  "  and  the  highest  bona  fide  bidder  at 
such  sale,  provided  he  shall  have  bid  a  sum  equal  to  or  higher  than  the  resei-ved 
price  (if  any),  shall  be  declared  and  allowed  the  purchaser,  unless  the  Court  or 
judge  shall,  on  the  ground  of  fraud,  or  improper  conduct  in  the  management  of 
the  sale,  upon  the  application  of  any  person  interested  in  the  land  (such  applica- 
tion to  be  made  to  the  Court  or  judge  before  the  chief  clerk's  certificate  of  the 
result  of  the  sale  shall  have  become  binding),  either  open  the  biddings,  or  dis- 
charge him  from  being  the  purchaser,  and  order  the  land  to  be  resold  upon  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  judge  shall  think  fit":  30  &  31 
Vict.  0.  48,  s.  7. 

Where  the  purchaser  under  a  sale  by  the  Court  stands  in  such  a  fiduciary 
position  as  to  be  disqualified  from  purchasing,  the  biddings  may  be  opened  or  the 
purchase  set  aside :  Guest  v.  Smythe,  L.  R.  5  Ch.  551,  556. 

To  establish  a  case  for  opening  the  biddings,  or  for  a  re-sale,  on  the  ground  of 
improper  conduct  in  the  management,  there-must  have  been  such  impropriety  as 
seriously  to  depreciate  the  property :  Brown  v.  Oahshot,  W.  N.  (1869)  207. 

Substituted  Purchaser. 

Upon  the  application  of,  &c.,  Let  B.  [substituted  purchaser]  be  at 
liberty  on  or  before  the  —  day  of  — •  to  pay  into  Court  to  the  credit 
of,  &o.,  the  sum  of  £  — . 

And  upon  such  payment  being  made.  Let  the  said  B.  be  substituted 
as  the  purchaser  of  the  premises,  &c.,  in  place  of  A.,  and  be  let  into 
possession,  &c,    [Directions  for  conveyance,  investment,  &c.J 

If  after  becoming  the  bidder  for  an  estate,  the  purchaser  is  desirous  of  being 
discharged  from  his  contract,  and  of  substituting  another  person  in  his  stead,  the 
Ojurt  will  make  an  order  to  that  effect  on  the  application  by  summons  of  the 
original  and  sub-purchasers,  or  of  eitlier  of  them,  with  the  consent  of  the  other : 
Dan.  5th  ed.  11»1. 

The  Court  will  not  make  the  order  against  the  desire  of  the  original  purchaser 
and  vendors:  Be  Goodwin,  8  Jur.  (N.S.)  1173;  4  Giff.  90. 

And  the  order  is  conditional  upon  the  purchase-money  being  paid :  Bicjhy  v, 
MacnaTnara,  6  Ves.  515. 

The  Court  will  not  make  the  order  without  an  affidavit  that  there  is  no  under 
bargain:  Rigly  v.  Macna-mara,  6  Ves.  515;   Vale  v.  Davenport,  6  Ves.  614. 

After  the  certificate  of  the  chief  clerk  has  become  binding,  the  purchaser  may 
re-sell  at  an  ad^'anced  price  for  his  own  profit:  Bewell  v.  Tufnell,  1  K.  &  J.  324. 

If  a  purchaser  re-sells  behind  the  back  of  the  Court  before  the  certificate  is 
binding,  the  second  purchaser  is  considered  a  substituted  purchaser,  and  must  pay 
the  additional  price  into  Court  for  the  benefit  of  the  jmrties  to  the  suit:  Dan. 
5th  ed.  1182;  Sug.  V  &  P.  100;  Dart.  1087. 

Where  a  purchaser  under  a  sale  by  the  Court,  whose  purchase  had  been  con- 
firmed, agreed  to  re-sell  to  D.,  and  died  leaving  an  heir  who  was  abroad,  D.  was 
(by  consent)  substituted  as  purchaser :  Pearce  v.  Pearce,  7  Sim.  138. 
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I     Sales  of  Goods,  Merchandize,  &c. 

"  It  shall  be  lawful  for  the  Court  or  a  judge,  upon  the  application  of  any  party 
to  any  action,  to  make  any  order  for  the  sale,  by  any  person  or  persons  named  in 
such  order,  and  in  such  manner,  and  upon  such  terms  as  to  the  Court  or  judge 
may  seem  desirable,  of  any  goods,  wares,  or  merchandize  which  may  be  of  a 
perisliable  nature,  or  liljely  to  injure  from  keeping,  or  which  for  any  other  just 
and  sufficient  reason  it  may  be  desirable  to  have  sold  at  once:"  Jud.  Rules, 
Order  52,  rule  2. 

The  application  may  be  made  by  any  party.  If  the  application  be  by  the 
plaintiff  it  may  be  made  after  notice  to  the  defendant  at  any  time  after  the  issue 
of  the  writ  of  summons,  and  if  it  be  by  any  other  party,  then  on  notice  to  the 
plaintiff,  and  at  any  time  after  appearance  by  the  party  making  the  application  : 
Jud.  Rules,  Order  52,  rule  4. 
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CHAPTEE  XXX  [. 

PAETITION. 

Inquiries — Parties — Shares. 

Let  an  inquiry  be  made  who  are  the  parties  respectively  entitled  to 
the  lands  [messuages]  and  premises  in  the  pleadings  mentioned,  and 
for  what  estates  or  interests  respectively,  and  in  what  shares  and  pro- 
portions, and  whether  they  are  respectively  parties  to  this  action. — 
Adjourn  further  consideration. — Liberty  to  apply. 

Inquiries — Partition  in  Chambers. 

Let  an  inquiry  be  made  who  are  the  parties  respectively  entitled  to 
the  lands  [messuages]  and  premises  in  the  pleadings  mentioned,  and 
for  what  estates  or  interests  respectively,  and  in  what  shares  and  pro- 
portions," and  whether  they  are  respectively  parties  to  this  action. 
And  if  it  shall  be  certified  that  all  the  parties  entitled  to  or  interested 
in  the  said  lands  [messuages]  and  premises  are  parties  to  this  cause, 
Let  a  partition  be  made  of  the  same  into  as  many  parts  as  the  same 
shall  be  certified  to  be  divisible  into.  And  Let  such  shares  be  allotted 
to  the  parties  to  whom  the  same  shall  be  certified  to  belong  in  such 
proportions  and  for  such  estates  and  interests  as  shall  be  certified. 
And  such  parties  are  to  hold  and  enjoy  their  respective  shares  and 
proportions  of  the  said  hereditaments  in  severalty  according  to  such 
allotments,  and  to  their  respective  estates  and  interests  therein.  Let 
the  Pits  and  Defts  execute  mutual  conveyances  to  each  other  according 
to  their  respective  interests  therein,  such  conveyances  to  be  settled  by 
the  judge  [If  no  infants  or  married  women  interested,  add :  in  case  the 
parties  differ].  Let  all  deeds,  and  writings  relating  to  the  said  heredi- 
taments in  the  custody  or  power  of  any  of  the  parties  be  produced 
upon  oath  before  the  judge  as  he  shall  direct.  And  Let  such  parts 
thereof  as  relate  to  the  premises  which  shall  be  allotted  to  each  of  the 
said  parties  be  delivered  to  them  respectively.  [If  infant  Pit  or  Deft  : 
Let  such  deeds  and  writings  relating  to  the  said  hereditaments  in  the 
custody  or  power  of  any  of  the  parties  as  exclusively  relate  to  such 
part  of  the  said  hereditaments  as  shall  by  such  partition  be  allotted 
to  the  infant  Pit  [or.  Deft]  be  deposited  with  the  clerk  of  records  and 
writs  in  safe  custody  on  behalf  of  the  infant  Pit  [or,  infant  Deft]  until 
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further  order.]  If  parties  jointly  interested :  Let  such  deeds  and  writings 
as  relate  to  any  part  of  the  said  hereditaments  which  shall  be  allotted 
to  one  of  the  said  parties  jointly  with  other  parts  allotted  to  the  other 
or  others  of  them,  be  also  deposited  with  the  clerk  of  records  and  writs 
until  further  order. — Liberty  to  apply. 

Partition  in  Chambers — Infant. 

Declare  that  each  of  the  Pits  and  Defts  is  entitled  to  an  equal 
undivided  —  part  of  the  lands  [messuages]  and  premises  in  the  plead- 
ings mentioned.  And  Let  the  said  hereditaments  be  partitioned, 
divided,  and  allotted  accordingly.  Let  the  Pits  and  Defts  hold  and 
enjoy  their  respective  shares  in  severalty  according  to  such  allotment, 
and  execute  mutual  conveyances  to  each  other  according  to  their  re- 
spective interests  therein,  such  conveyances  to  be  settled,  &o.  [If 
Pit  or  Deft  is  an  infant :  Declare  that  the  Pit  H.  or  Deft  B.  is  a  trustee 
within  the  Trustee  Act,  1860,  of  his  undivided  —  part  of  the  said 
lands  [messuages]  and  premises.  Let  —  the  guardian  of  the  said 
infant  Pit  [or.  Deft]  execute  mutual  conveyances  to  each  other,  to  be 
settled  by  the  judge,  &c.] — Directions  for  delivery  of  deeds,  &e. 

Partition — General  Declaration  of  Trust — Trustee  appointed. 

Declabe  that  (except  as  regards  their  own  respective  allotments) 
the  several  persons  parties  to  this  suit  having  any  undivided  interest 
in  the  estate,  &c.,  are  respectively  trustees  within  the  meaning  of  the 
Trustee  Acts  as  regards  the  premises  in  their  undivided  state  for  the 
several  parties  to  whom  the  same  have  respectively  so  been  allotted  in 
severalty.  And  it  being  expedient  to  appoint  one  new  trustee  in 
their  place  for  the  purpose  of  assigning  the  said  allotted  premises  in 
severalty  to  the  respective  parties  entitled  to  the  same,  and  it  being 
inexpedient  or  impracticable  to  appoint  such  new  trustee  without  the 
assistance  of  this  Court,  Let  A.  A.  Gr.  be  appointed  sole  trustee  of 
the  said  leasehold  hereditaments  in  the  place  of  the  several  parties  so 
hereby  declared  to  be  trustees  thereof.  And  Let  the  said  heredita- 
ments so  held  in  trust  vest  in  him  for  all  the  residue  of  the  teim. 
Let  A.  A.  Q.  assign  the  said  divided  premises  to  the  said  parties  to 
whom  the  same  have  so  respectively  been  allotted  as  follows  [specifying 
the  particulars'].     Shepherd  v.  Churchill,  3  Beav.  23. 

Partition  loithout  Beference — Plan. 

Declaee  that  each  of  the  Pits,  H.  C,  C.  C,  A.  C,  and  S.  C,  is 
entitled  to  one  equal  undivided  sixth  part  of  the  hereditaments  and 
premises  in  the  bill  mentioned,  and  the  infant  Deft  J.  C.  (in  his 
own  right  as  to  one  other  sixth,  and  to  the  remaining  sixth  as  heir-at- 
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law  of  W.  C.  deceased),  is  entitled  to  the  two  remaining  sixth  parts 
of  the  same  hereditaments  and  premises.  Declare  that  it  will  he  for 
the  benefit  of  the  Deft,  the  infant  J.  C,  that  the  said  hereditaments 
and  premises  should  he  partitioned  and  divided  and  allotted  according 
to  the  allotment  delineated  and  appearing  in  and  by  the  map  or  ground 
plan  thereof,  marked  A.,  verified  hy  the  said  affidavit  of  S.  B.  and 
W.  F.  Let  the  said  hereditaments  and  premises  be  partitioned, 
divided,  and  allotted  accordingly.  Let  the  Pits  and  said  Deft  hold 
and  enjoy  their  respective  shares  in  severalty  according  to  such  allot- 
ments. Declare  that  the  infant  Deft  J.  0.  is  a  trustee  within  the 
meaning  of  the  Trustee  Act,  1850,  for  the  Pits  of  the  one-sixth  share 
to  which  he  is  entitled  as  heir-at-law  of  W.  C.  deceased,  and  of  the 
second  sixth  parts  or  shares  so  partitioned,  divided,  and  allotted  to 
them  respectively.  Let  H.  C.  and  W.  C,  the  guardian  of  the  said 
infant  Deft,  on  behalf  of  the  said  Deft  and  the  said  Pit,  execute 
mutual  conveyances  to  each  other  of  such  several  sixth  parts  of  the 
said  hereditaments  and  premises  respectively  according  to  their  respec- 
tive interests  therein,  such  conveyances  to  be  settled  by  the  judge.  Let 
all  deeds  and  writings  belonging  to  the  said  hereditaments  and  pre- 
mises in  the  custody  or  power  of  any  of  the  parties  be  produced  before 
the  judge  as  he  shall  direct.  Let  such  of  them  as  relate  solely  to  the 
premises  so  allotted  to  each  of  the  said  Pits  be  delivered  to  them 
respectively.  Let  such  of  them  as  relate  to  the  premises  so  allotted 
to  the  said  Deft  the  infant,  and  also  such  as  relate  as  well  to  the 
premises  so  allotted  to  the  Pits  as  to  those  allotted  to  the  said  Deft, 
be  deposited  with  the  clerk  of  records  and  writs  for  their  mutual 
benefit.  Let  each  party  at  his  own  expense  be  at  liberty  to  have 
attested  copies  thereof. — Pit  to  pay  Deft  M.  0.  her  costs  of  suit. — No 
other  costs  on  either  side. — Liberty  to  apply.  ColUnson  v.  Collinson 
(V.-C.  S.),  May  31, 1856. 

Partition  after  Trial  of  Disputed  Title — Payment  of  Back  Bent — Costs 

of  Mortgagee. 

Declare  that  the  Pit  W.  P.  Gr.,  as  tenant  for  life  in  possession, 
and  the  Pit  T.  C.  G.,  as  tenant  for  life  in  remainder,  and  the  Pit 
W.  E.  H.,  in  right  of  his  wife,  the  Pit  C.  H.,  as  tenant  in  tail  in 
remainder,  are  entitled  to  one  moiety,  and  the  Deft  E.  W.  and  C.  M. 
his  wife  are  entitled  to  the  other  moiety  of  a  certain  field  situate, 
&c.,  in  the  pleadings  mentioned.  Let,  having  regard  to  the  above 
declaration,  a  partition  be  made  of  the  said  field  by  the  judge  in 
chambers.  And  any  of  the  parties  are  to  be  at  liberty  to  lay  proposals 
before  him  as  to  such  partition.  Let  the  said  field  be  divided  into 
moieties,  and  Let  one  moiety  thereof  be  allotted  as  the  share  of  the 
said  Defts.    Let  the  said  Pits  and  Defts  hold  and  enjoy  their  respec- 
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tive  moieties  in  severalty  according  to  such  allotments,  and  execute 
mutual  conveyances  to  each  other  according  to  their  respective 
interests  therein  (such  conveyances  to  be  settled  by  the  judge).  Let 
the  Defts  E.  W.  and  C.  M.  his  wife  pay  to  the  Pit  W.  P.  Q.  the  sum  of 
£ — ,  being  his  amount  of  the  rent  at  the  rate  of  £ —  per  cent,  per  annum 
paid  for  the  Pit's  moiety  of  the  said  field  to  the  tenant  of  such  moiety 
and  received  by  the  said  Defts  E.  W.  and  C.  M.  his  wife.  Let  the 
Deft  C.  (the  mortgagee)  be  at  liberty  to  add  his  costs  of  this  suit  (to 
be  taxed,  &c.,  as  between  solicitor  and  client  in  case  the  parties  diifer) 
to  his  security. — Liberty  to  apply.  Giffard  v.  Williams  (V.-C.  W.), 
March  17,  1872. 

Partition  of  Aliquot  Share. 

Let  a  commission  of  partition  issue  directed  to  certain  commissioners 
to  be  therein  named  to  divide  the  messuages,  lands,  hereditaments, 
and  premises  comprised  in  the  indenture  dated,  &c.  (except  the  here- 
ditaments at  — ),  into  five  equal  parts.  Let  one  of  such  fifths  be 
allotted  as  the  share  of  the  Deft  E.  S.  Let  another  fifth  be  allotted, 
&c.  Jjct  the  Pit  and  Deft  hold  their  respective  shares  in  severalty 
according  to  the  said  allotments,  and  execute  mutual  conveyances  to 
each  other  of  such  respective  shares  according  to  their  respective 
rights  and  interests  therein,  such  conveyances  to  be  settled,  &c.  Let 
all  deeds  and  writings  in  the  custody  or  power  of  any  of  the  parties 
relating  to  the  said  messuages,  lands,  hereditaments,  and  premises  be 
produced  before  the  commissioners  upon  oath  as  they  shall  require. 
Let  the  said  commissioners  be  at  liberty  to  examine  witnesses  upon 
oath  and  take  their  depositions  in  writing,  and  return  the  same  with 
the  said  commission.  Let  all  deeds  and  writings  in  the  custody  or 
power  of  any  of  the  parties  be  produced,  &c.,  and  such  of  them  as 
shall  concern  any  of  the  said  messuages,  lands,  hereditaments,  and 
premises,  which  shall  be  allotted  as  the  share  of  any  of  the  parties 
separately  be  delivered  to  such  of  the  parties  to  whom  such  particular 
share  shall  be  allotted.  And  as  to  such  of  the  said  deeds  and  writings 
as  shall  concern  such  particular  share  jointly  with  the  other  shares, 
the  same  are  to  be  deposited,  &c.,  for  the  benefit  of  the  parties  in 
terested  therein. — Liberty  to  apply.  Hobson  v.  Shearwood,  4  Beav. 
184. 

Partition — Issue  declined. 

The  Pit  by  his  counsel  at  the  bar  declining  to  ask  for  an  issue  or 
inquiry  as  to  the  heirship  of  the  Deft  J.  B.  P.,  and  it  appearing  to  the 
Court  that  upon  the  evidence  produced  it  is  sufficiently  proved  that 
the  Deft  J.  B.  P.  is  entitled  to  one  undivided  moiety,  and  the  Pit  to 
the  other  moiety  of  the  estate  in  the  pleadings  mentioned,  Declare 
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the  same  accordingly.  Let,  having  regard  to  the  said  declaration,  a 
partition  be  made  of  the  said  estate  by  the  judge  in  chambers.  Let 
the  same  be  divided  into  moieties.  Let  one  moiety  thereof  be  allotted 
as  the  share  of  the  Pit,  and  the  other  moiety  thereof  as  the  share  of 
the  Deft  J.  B.  P.  Let  the  Pit  and  Deft  hold  and  enjoy  their  respec- 
tive moieties  in  severalty  according  to  such  allotments,  and  execute 
mutual  conveyances,  to  be  settled  by  the  judge  in  case  the  parties 
differ,  &c.    Backhouse  v.  Paddon  (V.-C.  S.),  14  W.  E.  273. 

Partition  and  Sale — Title  of  Parties  proved — Trustee  Act,  1850. 

Declare  that  each  of  the  Pits  is  entitled  to  a  sixth,  &o.  And  the 
Pits  and  Deft  E.  C.  by  their  counsel  respectively  desiring  that  a 
partition  should  be  made  of  such  parts  only  of  the  said  hereditaments 
as  are  comprised  in  the  first  schedule  to  the  affidavit  of  J.  L.,  and  that 
the  hereditaments  comprised  in  the  second  and  third  schedules  to  the 
said  affidavit,  being  the  remaining  parts  of  the  said  copyhold  heredi- 
taments, should  be  sold  ;  and  the  Court  being  of  opinion  that  a  sale  of 
the  said  hereditaments  comprised  in  the  second  and  third' schedules 
and  a  distribution  of  the  proceeds  will  be  more  beneficial  to  the  infant 
Deft  than  a  partition  of  the  said  premises,  Let  a  partition  of  the  here^ 
ditaments  comprised  in  the  said  first  schedule  be  made  by  the  judge  in 
chambers. — Directions  for  allotment  of  the  respective  sixths. — Let  the 
Pits  and  Defts  respectively  hold  and  enjoy  their  respective  shares  in 
severalty  according  to  such  allotments.  Declare  that  the  infant  Deft 
B.  is  a  trustee  within  the  meaning  of  the  Trustee  Act,  1850.  Appoint 
J.  B.  to  surrender  and  assure,  &c. — Mutual  surrenders  and  assur- 
ances to  be  executed. — Let  the  hereditaments  comprised  in  the  second 
and  third  schedules  be  sold  with  the  approbation  -of  the  judge.  Let 
the  money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit  of 
this  cause,  &c.  Declare  that  upon  such  payment  the  infant  Deft  will 
be  a  trustee  of  her  undivided  sixth  of  the  hereditaments  comprised  in 
the  said  second  and  third  schedules  within  the  meaning  of  the  Trustee 
Act,  1860.  Let  J.  B.  be  appointed  to  surrender  and  assure  the  same 
on  her  behalf.— Liberty  to  apply  in  chambers  for  payment  of  costs  of 
suit  out  of  proceeds  of  sale  and  for  distribution  of  the  said  proceeds 
and  generally.     Boebuch  v.  Chadehet,  L.  E.  8  Eq.  127. 

Partition  of  Advowson— Alternate  Presentations. 

Declare,  &o.,  that  the  Pit  is  entitled  to  have  a  partition  of  the 
advowson  of  the  vicarage  of  the  parish  church  of  Westerham,  in 
the  county  of  Kent,  into  moieties,  to  present  by  alternate  turns,  and 
order  and  decree  that  a  partition  be  accordingly  made  thereof  into 
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moieties  between  the  Pit  and  the  Deft  E.  S.,  the  devisee  in  the  will 
of  the  said  J.  S.  And  for  making  such  partition  the  Pit  and  the  Deft 
E.  S.  are  mutually  to  execute  conveyances  to  each  other,  so  that  the 
Pit  may  hold  one  moiety  of  the  said  advowson  to  him  and  his  heirs, 
and  that  the  said  Deft  E.  S.  may  hold  the  other  moiety  thereof  to  her 
and  her  heirs  as  tenants  in  common  in  severalty  respectively.  Let  in 
■such  conveyance  a  clause  he  inserted  that  the  Pit  and  his  heirs  and 
the  said  Deft  E.  S.  and  her  heirs  shall  present  to  the  said  vicarage  by 
alternate  turns  (the  conveyances  to  be  settled,  &c.,  in  case  the  parties 
diifer).  And  the  charges  of  the  conveyances  are  to  be  borne  equally 
between  the  Pit  and  the  said  Deft  E.  S.  And  it  appearing  that  J.  S., 
under  whom  the  Deft  E.  S.  claims,  has,  since  the  agreement  for  a  par- 
tition or  division  of  the  premises,  presented  upon  the  last  avoidance 
of  the  said  vicarage.  Let  the  Pit  present  on  the  next  avoidance,  being 
the  first  turn  from  this  time. — Directions  for  dismissal  of  bill  against 
Deft,  the  heir-at-law  of  J.  S.,  with  costs. — No  costs  as  between  the 
Pit  and  Deft  E.  S.    Bodicoate  v.  Steer  (L.  C),  July  18,  1737. 

Advowson — Nomination  hy  Turns. 

The  Pit  and  Deft  refusing  to  agree  in  the  nomination  of  any  one 
person  to  the  said  vacant  office  of  clerkship.  Declare  that  the  like  rule 
ought  to  be  observed  in  this  case  as  in  the  case  of  a  partition  of  an 
advowson  at  common  law  between  tenants  in  common,  and  that  they 
ought  to  nominate  the  person  to  be  appointed  to  such  office  of  clerk- 
ship by  turns,  and  that  the  Pit  and  Deft,  or  any  person  to  be  authorized 
by  them  by  any  writing,  &c.,  do  go  before  the  master,  and  in  his 
presence  draw  lots  for  their  turns  of  nomination.  Let  such  of  them 
to  whose  lot  the  first  turn  shall  fall  nominate  a  proper  person  to  the 
office  of  clerkship  now  vacant,  and  Let  the  person  to  whose  lot  the 
second  turn  shall  fall  nominate  a  proper  person  to  such  of  the  said 
offices  of  clerkship  as  shall  next  become  vacant,  and  so  from  time  to 
time  alternately  and  by  turns,  as  any  of  the  said  offices  of  clerkship 
shall  become  vacant.''  Seymour  v.  Bennet,  cited  in  Johnstone  v.  Baher, 
6  De  G.  M.  &  Gt.  439,  448. 

Advowson — Next  Presentation — Sale  of  Advowson. 

Declare  that  the  right  of  presentation  to  the  rectory  of  C.  mentioned 
in  the  will  of  C.  J.  the  testator  in  the  petition  named,  upon  the  avoid- 
ance thereof  by  the  death  of  the  testator's  son  W.  J.,  the  last  incumbent 
thereof,  passed  by  the  will  of  the  said  testator  C.  J.,  and  that  such 
right  of  presentation  is  iiow  vested  in  the  Deft  J.  L.  (the  surviving 
executor  of  the  will  and  devisee  of  the  trust  estates  of  the  Deft  H.  L., 
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deceased,  the  last  surviving  trustee  of  the  will  of  the  said  testator  C.  J., 
for  the  benefit  of  the  following  seven  persons,  that  is  to  say,  &c.,  as 
tenants  in  common.  And  such  persons  not  agreeing  upon  the  clerk  to 
be  nominated  for  presentation  to  the  said  living  by  the  said  Deft  J.  L., 
Let  such  seven  persons,  or  their  respective  solicitors  on  their  behalf, 
draw  lots  which  of  them  shall  nominate  a  clerk  for  presentation  to  the 
said  living  by  the  said  J.  L.  before  the  judge,  &e.  Let  the  Deft  J.  L. 
present  to  the  said  living  upon  the  said  avoidance  such  clerk  as  shall 
be  nominated  by  such  one  of  the  said  seven  persons  as  shall  be  named 
in  the  certificate  of  the  chief  clerk  as  the  person  by  lot  entitled  to 
nominate  the  clerk  for  presentation  to  the  said  living  as  aforesaid. 
And  as  soon  as  may  be  after  such  presentation  shall  have  been  made. 
Let  the  said  advowson  of  the  said  rectory  of  C,  and  the  said  testator's 
messuages,  lands,  and  hereditaments  situate  in  the  parish  of  0.  be  sold 
with  the  approbation  of  the  judge. — Purchase-money  to  be  paid  into 
Court. — CJosts  out  of  the  estate,  &c.  Johnstone  v.  Sober,  6  De  G.  M.  & 
G.  439,  451. 

Partition  hy  Commission. 

Let  a  commission  issue  directed  to  certain  commissioners  to  be 
therein  named  to  divide  the  lands,  hereditaments,  and  premises  situate, 
&c.,  in  ^the  pleadings  mentioned  into  —  parts  or  shares.  Let  —  part 
thereof  be  allotted  as  the  share  of  the  Pit,  and  —  part  thereof  be  allotted 
as  the  share  of  the  Deft.  Let  the  Pit  and  Deft  hold  their  respective 
shares  of  the  said  lands,  hereditaments,  and  premises  in  severalty 
according  to  the  said  allotment,  and  execute  mutual  conveyances  to 
each  other  of  their  respective  shares  according  to  their  respective 
interests  therein,  such  conveyances  to  be  settled  by  the  judge.  [If 
infcmts  or  married  women,  add  :  in  case  the  parties  differ.  Declare  that 
the  Pit  —  or  Deft  —  is  a  trustee  within  the  intent  and  meaning  of  the 
Trustee  Act,  1850,  of  such  shares  of  the  said  lands,  hereditaments,  and 
premises  as  shall  be  allotted  to  the  said  other  parties.  Let  —  be 
appointed  to  convey  such  share  for  such  estate  and  interest  as  the  said 
—  has  therein  to  the  said  other  parties.  Let  —  convey  the  same 
accordingly.]  Let  all  deeds  and  writings  relating  to  the  said  here- 
ditaments and  premises  be  produced  before  the  commi^sioners  upon 
oath  as  they  shall  require.  And  the  said  commissioners  are  to  be  at 
liberty  to  examine  witnesses  upon  oath,  and  take  the  depositions  in 
writing,  and  return  the  same  with  the  commissioners'  report.— Adjourn 
further  consideration. — Liberty  to  apply.  See  Agar  v.  Fairfax,  17 
Ves.  533. 
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Partition  by  Commission — Manor  and  Advowson — Infant — Special  Glauses 

as  to  Deeds. 

Let  a  commission  issue  directed  to  certain  commissioners  to  be 
therein  named  to  divide  the  manor  and  advowson  of  the  rectory  of 
Horton  in  the  bill  mentioned,  and  the  hereditaments  and  premises 
thereto  belonging  into  six  separate  parts  or  portions,  one  of  such  parts 
or  portions  to  be  equal  in  value  to  9/27th  shares  of  the  whole,  one 
other  of  such  parts  or  portions  to  be  equal  in  value  to  3/27th  parts  of 
the  whole ;  one  other  of  such  parts  or  portions  to  be  equal  in  value  to 
5/27ths  of  the  whole ;  one  other  of  such  parts  or  portions  to  be  equal 
in  value  to  2/27ths  of  the  whole,  and  the  remaining  part  or  portion  to 
be  equal  in  value  to  5/27ths  of  the  whole.  Let  the  said  9/27th  shares 
of  the  said  hereditaments  and  premises  be  allotted  to  the  Pit  and  the 
Defts  H.  J.  B.  and  G.  T.  G.  according  to  their  respective  estates  and 
interests  therein,  and  the  said  3/27th  shares  to  the  Pit  according  to 
the  limitations  of  the  will  of  F.  B.  deceased,  and  the  said  5/27th  shares 
to  the  Defts  J.  J.  and  T.  J.  according  to  their  respective  estates  and 
interests  therein,  but  subject  to  and  charged  with  one  equal  third  part 
of  a  mortgage  debt  or  sum  of  £15,500  and  interest,  secured  by  an 
indenture  dated,  &c.,  and  the  said  other  3/27th  shares  to  the  Deft 
E.  B.,  the  trustee  of  the  indenture  dated,  &c.,  upon  the  trusts  of  such 
indenture,  but  subject  to  and  charged  with  one  equal  third  part  of  the 
said  mortgage  debt  or  sum  of  £15,600  and  interest,  &c.,  and  the  said 
2/27th  shares  to  the  Defts  H.  J.,  E.  P.,  and  G.  H.  P.,  the  surviving 
trustees  of  an  indenture  dated,  &c.,  in  the  pleadings  mentioned  upon 
the  trusts  of  the  said  indenture,  and  the  remaining  5/2  7th  shares  to 
the  Defts  H.  J.,  J.  S.,  and  E.  B.,  as  the  trustees  of  the  indenture  dated, 
&c.  Let  the  Pits  and  Defts  hold  and  enjoy  their  respective  allotments 
of  the  said  manor,  rectory,  hereditaments,  and  premises  in  severalty. 
Let  the  Pits  and  the  said  Defts  interested  in  the  said  respective  shares 
other  than  the  infant  Deft  T.  J.  execute  mutual  conveyances  to  each 
other,  and  to  the  said  infant  Deft  T.  J.,  of  such  respective  shares 
according  to  their  respective  interests  therein.  Declare  that  after  such 
partition  shall  have  been  made,  the  infant  T.  J.  will  be  a  trustee 
within  the  intent  and  meaning  of  the  Trustee  Act,  1850,  of  such  shares 
of  the  said  manor,  rectory,  hereditaments,  and  premises  as  sliall 
be  allotted  to  the  said  other  parties.  Let  the  Deft  J.  J.  be  appointed 
to  convey  such  shares  for  such  estate  and  interest  as  the  said  infant  has 
therein  to  the  said  other  parties.  Let  the  Deft  J.  J.  convey  the  same 
accordingly.  And  it  appearing  that  the  Defts  —  are  trustees  of  the 
said  manor,  rectory,  &c.,  for  the  Pit  and  the  said  other  Defts  within 
the  intent  and  meaning  of  the  Trustee  Act,  1850,  and  that  —  is  out  of 
the  jurisdiction.  Let  —  be  appointed  to  convey,  &c.,and  convey  tlie  same 
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accordingly.  Let  the  several  conveyances  aforesaid  be  settled  by  the 
judge.  Let  all  deeds  and  writings  relating  to  the  said  manor,  &c.,  be 
produced  before  the  commissioners  upon  oath  as  they  shall  require. 
Let  the  commissioners  be  at  liberty  to  examine  upon  oath  and  take 
the  depositions,  &c.  Let  such  of  the  said  deeds  and  writings  as  shall 
appear  to  relate  exclusively  to  any  particular  allotment  be  delivered 
to  the  owner  or  owners  of  such  allotment.  Let  all  deeds  and  writings 
relating  to  two  or  more  allotments  be  delivered  to  the  owners  of  that 
allotment  or  that  portion  of  the  allotment  affected  by  the  deeds  and 
writings  which  shall  be  of  the  greatest  value.  Let  such  owner  or 
owners  enter  into  covenants  with  the  owner  or  owners  of  the  other 
allotment  or  allotments  for  the  production  and  delivering  copies, 
abstracts,  or  extracts,  and  the  safe  keeping  of  such  deeds  and  writings. 
Let  the  Pits  and  Defts  respectively,  other  than  the  Defts  H.  G.  J.  and 
T.  D.  J.,  bear  their  own  co^ts  prior  to  the  issuing  of  the  said  commission. 
Let  the  costs  of  issuing,  executing,  and  confirming  the  said  commission 
be  borne  by  the  several  parties  rateably  and  in  proportion  to  the  value 
of  their  respective  shares.  Let  the  costs  properlj'  incurred  by  the 
Deft  H.  Gr.  J.  and  T.  D.  J.  be  paid  by  the  Pits  and  the  said  other  Defts 
respectively  rateably  and  in  proportion  to  the  value  of  their  said 
several  shares  —  such  costs  to  be  taxed,  &c.,  in  case  the  parties  differ. — 
Liberty  to  apply.     Brooke  v.  Browne  (V.-C.  W.),  July  8,  1854. 


Partition  hy  Commission — Metes  and  Bounds— Special  Provision  as  to 

Title-Deeds. 

Let  a  commission  of  partition  issue  directed  to  certain  commissioners 
to  be  therein  named  to  divide  the  hereditaments  and  premises  situate, 
&c.,  into  seven  equal  parts,  and  to  make  such  partition  in  metes  and 
bounds  when  they  shall  see  occasion.  Let  six-sevenths  thereof  be 
allotted  as  the  share  of  the  plaintiff,  and  one-seventh  as  the  share  of 
the  Deft  E.,  who  are  to  hold  and  enjoy  their  respective  shares  and 
proportions  of  the  said  estates  in  severalty  according  to  such  allotment, 
and  execute  mutual  conveyances  of  such  respective  shares  or  propor- 
tions according  to  their  respective  int-erests  therein,  and  as  they  may 
respectively  direct,  such  conveyance  to  be  settled,  &c.  Let  the  Deft 
E.  be  appointed  to  convey  the  said  hereditaments  in  the  place  and 
stead  of  E.  H.  W.,  and  Let  the  said  Deft  E.  convey  the  sariie  accordingly. 
Let  all  deeds  and  writings  in  the  custody  or  power  of  any  of  the  parties 
be  produced  before  the  commissioners  upon  oath  as  they  shall  require. 
And  the  said  commissioners  are  to  be  at  liberty  to  examine  witnesses 
upon  oath,  and  take  the  depositions  in  writing  and  return  the  same 
with  the  commissioners'  report.  And  after  making  such  partition  and 
division.  Let  such  of  the  title-deeds  and  writings  as  shall  appear  to 
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relate  solely  to  any  distinct  part  of  tlie  said  hereditaments  and  premises 
which  shall  be  allotted  to  either  party  be  delivered  to  such  party 
Let  the  Pit  be  at  liberty  to  retain  the  rest  of  such  title-deeds  and 
writings,  he  undertaking  to  abide  by  any  order  which  this  Court  may 
make  as  to  the  same.  And  either  party  is  to  be  at  liberty  to  apply  to 
this  Court  for  directions  concerning  the  same.  Let  the  charges  of 
such  partition  be  borne  rateably  and  in  proportion  to  the  estates  so  to 
be  allotted  to  them.— Liberty  to  apply.  Jones  v.  Bobinson,  3  De  G.  M. 
&  G.  910. 

Partition. 

Partition  at  law  has  operated  by  the  judgment  of  a  Court  of  law  and  deliver- 
ing up  possession  in  pursuance  of  it.  Partition  in  equity  has  proceeded  upon 
conveyance  to  be  executed  by  the  parties  ;  and  if  the  parties  be  not  coiupetent  to 
execute  the  conveyances  the  jiartition  cannot  be  effectually  had :  Lord  Red.  p.  120 ; 
Whaley  v.  Dawson,  2  Sch.  &  Lef.  371,  372. 

In  cases  of  infancy  the  infant  is  declared  a  trustee  within  the  Trustee  Act, 
1850  (see  sects.  7  and  30)  of  such  portions  as  are  awarded  to  the  other  parties: 
Sowra  V.  Wright,  4  De  G.  &  Sm.  265. 

Where  there  are  no  suspicious  circumstances,  but  the  title  was  clear  at  law,  the 
remedy  for  a  partition  in  equity  was  as  much  a  matter  of  right  as  of  law  :  Story, 
lOthed.  vol.  i.p.  648. 

A  suit  for  partition  cannot  be  maintained  by  a  person  interested  as  a  joint 
tenant  or  tenant  in  common  in  reversion  or  I'emainder  :  Evans  v.  Bagshaw,  L.  R. 
8  Bq.  46:' ;  affirmed  L.  K.  5  Ch.  340. 

Nor  where  the  title  being  purely  legal  the  main  purpose  of  the  suit  was  not 
partition  but  to  prove  the  legal  title :  Bolton  v.  Bolton,  L.  R.  7  Eq.  298,  n.  ; 
Slade  V.  Barlow,  L.  R.  7  Bq.  290  ;  Oiffard  v.  Williams,  L.  B.  5  Ch.  546 ;  cited 
in  Dan.  5th  ed.  1022  ;  Order,  p.  565. 

If  a  pit  has  no  title  to  maintain  his  suit  at  the  time  when  the  hill  was  filed  he 
cannot  carry  on  the  suit  by  subsequently  acquiring  a  title  and  amending  the  bill ; 
Evans  v.  Bagshavj,  L.  R.  5  Ch.  340. 

The  partition  is  binding  only  upon  those  parties  who  are  before  the  Court : 
Agar  v.  Fairfax,  17  Ves.  544. 

But  the  decree  is  binding  upon  remaindermen  not  in  esse,  as  they  are  considered 
to  be  represented  by  the  tenant  for  life  :  Gaskell  v.  Gaskell,  6  Sim.  643 ;  Brooks 
V.  Eertford,  2  P.  Wms.  518. 

The  Court  will  in  some  cases  direct  a  reference  whether  it  will  be  for  the  benefit 
of  the  remainderman  that  the  partition  should  be  cairitd  into  execution,  and 
whether  with  any  variations :  OasTtell  v.  Oaskell,  6  Sim.  643. 

And  where  the  different  interests  in  a  property  have  been  dealt  with,  the  par- 
tition will  he  made  having  regard  to  those  dealings :  Storey  v.  Johnson,  1  Y.  &  0. 
538 ;  S.  C.  2  Y.  &  C.  586. 

Where  the  defts  in  a  partition  suit  desired  that  there  should  be  no  partition  of 
their  shares,  the  partition  was  confined  to  the  aliquot  share  of  the  pit :  Hobson  v. 
Sherwood,  4  Beav.  184  ;  Oi-der,  p.  565. 

It  is  not  necessary  that  every  part  of  the  estate  to  be  partitioned  be  divided, 
provided  each  person  has  his  share  of  the  whole  :  Earl  of  Clarendon  v.  Hornby, 
1  P.  Wms.  446 ;  Sug.  918. 
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In  the  case  of  an  advowson,  the  practice  has  been  not  to  issue  a  commission, 
but  to  make  the  partition  by  the  decree :  Bodicoate  v.  Steer,  1  Dick.  69  ;  Order, 
p.  567 ;  Johnstone  v.  Baber,  22  Beav.  562 ;  6  De  G.  M.  &  G.  439 ;  Order,  p.  568. 

And  where  an  advowson  had  been  devised  to  trustees  in  trust  for  sale  upon  the 
death  of  the  incumbent,  and  to  divide  the  proceeds  between  seven  persons  as 
tenants  in  common,  the  tenants  in  common  not  agreeing  in  their  choice  the  pre- 
sentation was  ordered  to  be  by  lot :  Johnstone  v.  Baher,  supra. 

Pecuniary  Compensation. 

Courts  of  Equity  may  decree  a  pecuniary  compensation  to  one  of  the  parties  for 
equality  of  partition :  Oalmady  v.  Galmady,  2  Ves.  Jun.  570 ;  EaH  of  Clarendon 
V.  Hwnhy,  1  P.  Wms.  446,  447. 

But  commissioners  appointed  under  a  decree  cannot  award  a  sum  to  be  paid  for 
owelty  of  partition :  Mole  v.  Mansfield,  15  Sim.  41. 

Where  one  tenant  in  commoil  has  been  in  the  exclusive  perception  of  the  rents 
and  profits  or.  a  bill  for  partition  and  account,  an  account  will  be  decreed :  Lorimer 
V.  Lorimer,  5  Madd.  363 ;  Storey  v.  Johnson,  1  Y.  &  C.  538 ;  S.  0.  2  Y.  &  0. 
586. 

So  where  one  tenant  in  common  supposing  himself  to  be  legally  entitled  to  the 
whole  has  erected  valuable  buildings,  he  will  be  entitled  either  to  an  equitable 
partition  or  to  compensation :  Story,  10th  ed.  vol.  i.  p.  649. 

Commission. 

It  has  been  said  that  where  the  partition  is  to  be  by  commission,  the  commission 
ought  not  to  be  embodied  in  the  decree  on  the  hearing,  but  should  be  postponed 
till  after  the  reference  and  until  further  consideration :  Cole  v.  Sewell,  15  Sim.  284. 

But  this  is  not  the  present  practice,  and  where  the  title  of  the  parties  is  proved, 
the  Court  will  at  the  original  hearing  order  a  commission  of  partition  to  issue 
without  previous  inquiry. 

The  Court  will  if  necessary  direct  an  inquiry  to  ascertain  the  shares  in  which 
the  parties  are  entitled,  and  by  the  same  order  direct  a  commission  to  issue  after 
that  inquiry  has  been  made :  Agar  v.  Fair/ax,  17  Ves.  533,  553. 

But  the  inquiries  are  made  at  chambers,  not  by  the  commissioners,  and  the 
decree  adjourns  further  consideration :  S.  0. 

Where  commissioners  of  partition  are  directed  to  divide  lands  equally  between 
the  parties  entitled,  their  duty  after  dividing  the  lands  into  proportions  of  equal 
value  in  the  market  is  to  assign  them  to  those  parties  respectively  to  whom  they 
would  be  of  most  value  with  reference  to  their  respective  situations  in  relation  to 
the  property  before  the  partition  took  place  :  Storey  v.  Johnson,  1  Y.  &  C.  (Ex.) 
538,  n. 

The  names  of  the  commissioners  should  be  agreed  upon  between  the  parties. 
Not  less  than  four  names  will  be  inserted  in  the  commission,  unless  the  Court 
otherwise  directs :  Dan.  5th  ed.  1073 ;  Cons.  Ord.  3,  r.  1 ;  Watson  v.  Duke  of 
Northumberland,  11  Ves.  153,  163 ;  Howard  v.  Barnwell,  2  N.  R.  414. 

If  the  witnesses  are  to  be  examined  upon  interrogatories,  a  direction  to  that 
effect  must  be  inserted  in  the  decree  and  commission :  Braithwaite's  Pr.  234. 

Usually  also  the  decree  directs  that  all  deeds  and  writings  relating  to  the  estate 
and  in  the  custody  of  any  of  the  parties  be  produced  upon  oath  as  the  commis- 
sioners shall  require. 
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When  the  commission  has  been  returned  and  filed  in  the  Eeport  Office,  an  order 
nisi,  and  afterwards  an  order  absolute  confirming  the  certificate,  are  obt-ained 
upon  motion. 

Where  gross  errors  in  judgment  have  been  committed  by  the  commissioners,  the 
Court  will  set  aside  the  adjudication :  Storey  v.  Johnson,  1  Y.  &  C.  (Ex.)  538. 

lUJDNCTION   AFTER  DECREE  IN  PARTITION   SdIT. 

After  a  decree  in  a  partition  suit,  the  Court  has  jurisdiction  to  grant  an  injunc- 
tion to  restrain  a  deft  from  destroying  or  wasting  the  property  :  Bailey  v.  Eobson, 
L.  E.  5  Ch.  180. 

But  where  after  decree  for  sale  in  a  partition  suit,  a  deft,  who  was  in  occupation 
of  the  property,  but  bound  by  no  contract  of  tenancy,  proposed  to  sell  crops  oif 
the  land,  a  motion  for  an  injunction  was  refused :  S.  C. 

Costs. 

"  In  a  suit  for  partition  the  Court  may  make  such  order  as  it  thinks  just  re- 
specting the  costs  up  to  the  time  of  hearing :"  31  &  32  Vict.  c.  40,  s.  10. 

Usually  no  costs  are  given  up  to  the  hearing  ;  nor  is  it  usual  to  direct  that  the 
costs  of  making  out  the  title  be  borne  in  proportion  to  the  respective  interests. 
But  the  costs  of  issuing,  executing,  and  confirming  a  commission  of  partition,  or 
of  a  partition  by  the  Court,  or  of  a  sale  in  lieu  of  partition,  are  ordered  to  be  borne 
by  the  parties  in  proportion  to  the  value  of  their  respective  interests  :  Agar  v. 
Fair/ax,  17  Ves.  533,  557,  per  Lord  Eldon  ;  Landell  v.  Baher,  L.  E.  6  Eq.  268. 

But  the  costs  of  suit  up  to  the  hearing,  as  well  as  the  subsequent  costs,  have 
been  ordered  to  be  borne  by  the  several  parties  in  proportiou  to  their  interests, 
as  declared  by  the  decree :  Cannon  v.  Johnson,  L.  E.  11  Eq.  90.  See  also  Osborn 
V.  Osborn,  L.  B.  6  Eq.  338 :  Miller  v.  Marriott,  L.  E.  7  Eq.  1. 

The  costs  of  infants  and  married  women,  including  costs  incurred  before 
decree,  may  be  ordered  to  be  a  charge  upon  his  or  her  share  :  Agar  v.  Fairfax, 
supra ;  Shepherd  v.  Churchill,  25  Beav.  21 ;  Cox  v.  Cox,  3  K.  &  J.  554 ;  Fleming 
V.  Armstrong,  34  Beav.  109,  where  a  sale  was  ordered.  So  too  in  case  of  a  luna- 
tic :  Singleton  v.  Hopkins,  1  Jur.  (N.S.)  1199  ;  4  W.  E.  107. 

Where  it  has  appeared  to  the  Court  to  be  for  the  benefit  of  infants,  orders  have 
been  made  for  sale  for  the  purpose  of  raising  costs :  Richards  v.  Richards,  15  W.  E. 
380 ;  Hubbard  v.  Hubbard,  2  H.  &  M.  38 ;  Griffies  v.  Griffies,  11  W.  R.  943. 

But  this  practice  would  appear  to  be  superseded  by  the  provisions  of  the  Parti- 
tion Act,  31  &  32  Vict.  c.  40. 

This  Act  has  not  altered  the  practice  of  the  Court  with  respect  to  the  costs  of 
a  partition  suit :  Landell  v.  Baher,  L.  E.  6  Eq.  268. 

The  Partition  Act,  1868. 
31  &  32  Vict.  c.  40. 

Sale — Order  under  Sect.  3. 

The  Pits  [or,  —  ]  by  their  counsel  requesting  a  sale  of  the  lands  and 
premises  situate,  &o.,  and  it  appearing  to  the  Court  that  by  reason  of 
the   nature  of  the  said  property  [or,  of  the  number  of  the  parties 
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alleged  to  be  interested  or  presumptively  interested  therein,  &c.J,  a  sale 
of  the  property  and  a  distribution  of  the  proceeds  will  be  more  bene- 
ficial for  the  parties  interested  than  a  division  of  the  property  between 
or  among  them,  Let  an  inquirj-^  be  made  who  are  the  parties  interested 
in  the  said  lands  and  premises,  and  in  what  shares  and  proportions, 
and  for  what  estates  and  interests.  And  if  it  shall  be  certified  that  all 
the  parties  entitled  to  or  interested  in  the  undivided  shares  in  the  said 
hereditaments  are  parties  to  this  cause,  and  that  —  [the  parties  re- 
questing the  sale]  are  some  of  such  parties.  Let  the  said  lands  and 
premises  be  sold  vrith  the  approbation  of  the  judge. — Directions  for 
payment  into  Court  of  purchase  money. — But  if  it  shall  be  certified  that 
all  the  persons  interested  are  not  parties  to  this  action,  Let  any  of  the 
persons  interested  be  at  liberty  to  apply  to  the  judge  at  chambers  for 
a  sale  of  the  said  hereditaments  when  it  shall  have  been  certified  that 
all  persons  who  are  not  parties  and  who  ought  to  be  served  with  notice 
of  this  order  have  been  so  served. — Adjourn  further  consideration. — 
Liberty  to  apply.  See  Mildmay  v.  Quiche  (M.  E.),  L.  E.  20  Eq.  637  ; 
Drinkwater  v.  BatcUffe,  L.  E.  20  Eq.  528, 

Sale — Order  under  Sect.  4. 

The  Pits  [or  —  J  who  claim  to  be  interested  in  a  moiety  or  up- 
wards of  the  hereditaments  in  the  pleadings  mentioned  by  their  coun- 
sel requesting  a  sale  thereof,  and  a  distribution  of  the  proceeds  instead 
of  a  division  of  the  said  hereditaments  between  or  among  the  parties 
interested.  Let  an  inquiry  be  made  who  are  the  persons  interested  in 
the  hereditaments  and  property  in  the  pleadings  mentioned,  and  for 
what  estates  and  interests,  and  in  what  shares  and  proportions,  and 
whether  they  are  parties  to  this  action.  And  if  it  shall  be  certified 
that  all  the  persons  interested  ai  e  parties  to  this  action,  and  that  the 
Pits  [or  —  J  are  interested  to  the  extent  of  one  moiety  or  upwards 
in  the  said  hereditaments,  and  request  a  sale  thereof.  Let  the  said  here- 
ditaments be  sold  with  the  approbation  of  the  judge.  And  Let  the 
money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit  of  this 
cause,  &c.  But  if  it  shall  be  certified  that  all  the  persons  interested 
are  not  parties  to  this  action.  Let  any  of  the  persons  interested  be  at 
liberty  to  apply  to  the  judge  at  chambers  for  a  sale  of  the  said  heredi- 
taments, when  it  shall  have  been  certified  that  all  persons  who  are  not 
parties,  and  who  ought  to  be  served  with  notice  of  this  decree,  have 
been  so  served,  and  that  the  parties  or  party  interested,  collectively  or 
individually,  to  the  extent  of  one  moiety  or  upwards  in  the  said  here- 
ditaments, request  a  sale. — Adjourn  further  consideration. — Liberty  to 
apply.  See  Thornton  v.  Hunt  (V.-C.  H.),  Feb.  13,  1876;  Scott  v.  Wat- 
son (V.-O.  H.),  July  8,  1876;  Frith  v.  Foster  (V.-C.  M.),  July  28, 
1876. 
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Sale — Order  under  Sect.  5. 

The  Defts  W.  G.,  G.  G.,  and  E.  F.,  liy  their  counsel  undertaking  to 
purchase  the  one-seventh  share  to  which  the  Pits  are  entitled  of  the 
messuages  and  lands  situate,  &c.,  and  also  the  one-seventh  share  of  the 
said  premises  to  which  the  Deft  J.  L.  is  entitled,  at  a  valuation.  Let  a 
valuation  he  made  in  Chamhers  of  such  shares  respectively  accord- 
ingly. And  in  case  the  said  Defts  W.  G.,  G.  G.,  and  E.  F.,  shall  require 
the  same.  Let  an  inquiry  be  made  whether  a  good  title  can  be  made  to 
the  said  shares  respectively.  And  in  case  the  said  Defts  shall  not 
require  such  inquiry,  or  in  case  it  shall  appear  that  a  good  title  can  be 
made,  Let  the  Defts  W.  G.,  G.  G.,  and  E.  F.,  within  ten  days  after  the 
date  of  the  chief  clerk's  certificate  pay  to  such  persons  as  shall  be 
certified  to  be  entitled  to  receive  the  same  the  respective  amounts  of 
such  valuation.  And  thereupon  Let  the  Pit  and  the  Deft  J.  L.,  or 
such  of  them  as  shall  be  necessary,  and  all  other  necessary  parties, 
execute  a  proper  conveyance  of  the  said  shares  respectively  to  the 
Defts  W.  G.,  G.  G.,  and  E.  F.  (such  conveyance  to  be  settled  by  the 
judge),  and  Let  the  costs  of  such  valuation  be  paid  by  the  said  W.  G., 
G.  G.,  and  E.  F.  (such  costs  to  be  taxed,  &c.,  in  case  the  parties  differ). 
Let  the  following  further  inquiry  be  made  :  An  inquiry  who,  having 
regard  to  the  directions  hereinbefore  contained,  and  upon  the  comple- 
tion of  the  purchase  hereinbefore  directed,  are  or  will  be  the  parties 
respectively  entitled  to  the  said  premises,  and  for  what  estates  and 
interests,  and  in  what  shares  and  proportions.  And  if  it  shall  be  cer- 
tified that  all  the  persons  entitled  to  or  interested  in  the  said  premises 
are  parties  to  the  suit.  Let  a  partition  be  made  in  Chambers  of  the 
said  messuages,  lands,  and  premises  between  the  parties  interested 
therein. 

And  Let  the  several  portions  which  shall  be  allotted  to  the  parties 
in  respect  of  their  respective  shares  and  interests,  be  held  by  them  re- 
spectively in  severalty  according  to  such  allotments,  but  subject  to  the 
settlements  and  incumbrances  affecting  the  same  respectively.  Let  the 
parties  execute  mutual  conveyances  of  the  said  allotments  (such  con- 
veyances to  be  settled  by  the  judge). — No  order  as  to  costs  of  suit  up 
to  and  including  the  hearing  thereof. — Liberty  to  apply.  Williams  v. 
Games  (M.  E.),  Feb.  20,  1874;  reversed,  L.  E.  10  Ch.  204. 

Sale  of  Advowson — GosU  to  he  a  Charge — Title  of  Parties  proved. 

Declare  that  the  advowson,  direction,  and  perpetual  right  of  pre- 
sentation in  and  to  the  vicarage  of  the  parish  church  of  Newchurch,  in 
the  Isle  of  Wight  and  county  of  Southampton,  is  divisible  among  the 
Pit  and  Defts  (as  the  co-heiresses-at-law  of  W.  Y.  deceased,  the  in- 
testate in  the  bill  named),  in  equal  third  parts.     Eefer  ittotlie  taxing 
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master  to  tax  the  Pit  and  Defts  their  costs  Of  this  suit.  Declare  that 
the  costs  of  the  infant  Pit  and  Defts  be  a  charge  on  their  respective 
shares  in  the  said  advowson.  And  it  appearing  that  for  the  purpose 
of  raising  the  said  costs,  and  by  reason  of  the  nature  of  the  said  pro- 
perty, a  sale  of  the  said  advowson,  and  a  distribution  of  the  proceeds 
thereof,  after  payment  of  such  costs,  will  be  more  beneficial  for  the 
parties  interested  than  a  partition  of  the  property  between  them,  Let 
the  said  advowson  be  sold  with  the  approbation  of  the  judge,  and  the 
money  to  arise  from  the  sale  paid  into  Court  to  the  credit,  &c. — Liberty 
to  apply.  Toung  v.  Young,  L.  E.  13  Eq.  175,  n. ;  France  v.  France, 
L.  E.  13  Eq.  173 ;  but  not  followed  as  to  costs  in  Davey  v.  WietUsbach, 
L.  E.  15  Eq.  269. 

Sale — Title  of  Parties  proved — Trustee  Act,  1850 — Infants — Costs  made 

a  Charge. 

Declare  that  the  hereditaments  situate  at,  &c.,  are  divisible  into 
moieties,  and  that  the  Pit  is  entitled  to  one  moiety  thereof,  and  the 
Defts  to  the  other  moiety  thereof.  Declare  that  the  costs  of  the  infant 
Deft  of  this  suit,  up  to  and  including  the  hearing  thereof,  are  a  charge 
on  the  share  of  the  said  hereditaments  belonging  to  the  said  infants. 
And  it  appearing  to  be  for  the  benefit  of  the  said  infants  that  the  whole 
of  the  said  hereditaments  should  be  sold  for  the  purpose  of  paying  the 
said  costs  of  the  infants  out  of  their  shares,  and  the  Pits  by  their  bill 
praying  a  sale  instead  of  a  partition  thereof,  Let  the  said  heredita- 
ments situate,  &c.,  be  sold  accordingly,  with  the  approbation  of  the 
judge,  for  the  purpose  of  paying  the  said  costs  of  the  infants  out  of  the 
shares  of  the  said  infants.  And  Let  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  credit  of  this  cause. — Adjourn  further  considera- 
tion. Thackeray  v.  Parher,  1  New  Eep.  567  ;  Davis  v.  Turvey,  2  New 
Eep.  151 ;  9  Jur.  (N.S.)  954. 

Sale  out  of  Court — Title  of  Parties  proved — Trustee  Act,  1850 — Costs  to 
Trustees — Application  of  Purchase-money. 

The  Court  being  of  opinion  that  a  sale  of  the  hereditaments  in  the 
parish  of  Dovedale  devised  by  the  will  of  the  testator  A.  P.  and  the 
distribution  of  the  proceeds  of  such  sale,  will  be  more  beneficial  for 
the  several  persons  who  now  are  or  who  may  hereafter  become  in- 
terested therein  than  a  partition  of  the  said  hereditaments,  and  the 
Pits  and  Defts  by  their  counsel  requesting  a  sale,  order  and  decree 
that  the  Defts  W.  L.  and  P.  be  at  liberty  to  sell  the  messuage,  farm 
lands,  and  hereditaments  in  the  said  parish  devised  by  the  will  of  the 
said  testator,  and  in  such  lot  or  lots,  manner  and  way,  and  subject  to 
such  particulars,  conditions,  and  provisions  as  they  may  think  fit. 
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Declare  that  upon  such  sale  the  Pits  and  Deft  P.,  as  one  of  the  co- 
heirs of  the  testator,  -will  he  the  trustees  of  their  respective  estates 
and  interests  in  the  said  hereditaments  for  the  purchaser  or  pur- 
chasers thereof,  within  the  meaning  of  the  Trustee  Act,  1850.  Declare 
that  the  interests  of  the  unborn  children  and  issue  of  the  Pit  E.  B.  C. 
are  the  interests  of  persons  who  on  coming  into  existence  would  he 
trustees  within  the  meaning  of  the  Trustee  Act,  1850.  And  the  Court 
doth,  pursuant  to  the  Trustee  Act,  1850,  hereby  appoint  the  Defts 
W.  L.  and  P.  to  convey  the  said  hereditaments  for  the  estates  therein  of 
the  Pit  and  of  the  Deft  P.,  as  such  co-heirs,  who  are  respectively  out 
of  the  jurisdiction,  and  for  all  such  estate  and  interest  as  any  unhorn 
children  and  issue  of  the  Pit  E.  C.  would  on  coming  into  existence  he 
seised  of  or  entitled  to  in  the  said  hereditaments.  Let  the  Defts  W.  L. 
and  P.  receive  the  purchase-moneys  to  arise  from  the  sales  of  the  said 
hereditaments,  and  execute  the  convej'ances  thereof  accordingly.  And 
this  Court  doth  hereby  appoint  the  Defts  L.  and  J.  T.  L.  trustees  of 
the  Pits'  moiety  of  the  moneys  to  be  produced  by  the  sale  of  the  said 
liereditaments,  and  of  such  residue  as  hereinafter  mentioned  of  the 
said  share  of  the  Deft  M.  D.  in  the  other  moiety  of  the  said  moneys. — 
Direction  to  tax,  as  between  solicitor  and  client,  the  cost  of  suit  of  the 
Pits  and  Defts,  and  any  charges  properly  incurred  by  them  prepara- 
tory thereto,  and  of  the  said  J.  W.  T.  L.  and  J.  T.  L.,  as  trustees  of 
the  Pits'  moiety  (including  the  costs  of  the  said  J.  W.  T.  L.  and  P. 
of  the  sale  hereby  directed). — Defts  L.  and  P.  to  retain  their  own  costs 
and  pay  to  the  Pits  and  remaining  Defts  their  costs,  when  taxed,  out 
of  the  purchase-moneys  to  be  received  by  them.  Let  the  Defts  L.  and 
P.  pay  one  moiety  of  the  net  residue  of  the  said  purchase-moneys  to 
the  said  Defts  L.  and  J.  T.  L.,  as  such  trustees,  to  be  held  upon  trust  to 
apply  the  same  to  some  one  or  more  of  the  purposes  mentioned  in  the 
23rd  section  of  the  Settled  Estates  Act,  1856,  without  any  application 
to  this  Court,  and  in  the  meantime  to  invest  the  same  in  or  upon  any 
stocks,  funds,  or  securities  in  or  upon  which,  pursuant  to  the  General 
Orders  of  the  Court,  cash  under  the  control  of  the  Court  may  be 
invested.  Let  the  said  trustees  pay  the  income  of  the  said  moiety  and 
of  the  investments  thereof  to  the  Pit  E,  B.  C.  during  his  life,  and 
subject  thereto  hold  the  said  moietj'  and  the  investments  and  income 
thereof  for  the  benefit  of  the  other  persons  interested  under  the 
limitations  in,  the  testator's  will  contained  of  and  concerning  that 
moiety  of  the  said  hereditaments  devised  by  the  said  will  to 
E.  B.  C.  for  life. — Directions  for  payment  of  remaining  fifths  of 
purchase-money. — Liberty  to  apply.  Clmbb  v.  Petipher  (V.-C.  M.), 
June  25,  1870. 
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Sale  instead  of  Partition. 
The  Partition  Act,  1868 ;  The  Partition  Act,  1876. 

"  In  a  suit  for  partition  where  if  this  Act  had  not  been  passed  a  decree  for 
partition  might  have  been  .made,  then  if  it  appears  to  the  Court  that  by  reason  of 
the  nature  of  the  property  to  which  the  suit  relates,  or  of  the  number  of  the 
parties  interested  therein,  or  of  the  absence  or  disability  of  some  of  those  parties, 
or  of  any  other  circumstance,  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  would  be  more  beneficial  for  the  parties  interested  than  a  division  of  the 
property  between  or  among  them,  the  Court  may,  if  it  thinks  fit,  on  the  request 
of  any  of  the  parties  interested,  and  notwithstanding  the  default  or  disability  of 
any  others  of  them,  direct  a  sale  of  the  property  accordingly,  and  may  give  all 
necessary  or  proper  consequential  directions" :  31  &  32  Vict.  c.  40,  s.  3. 

"  In  a  suit  for  partition  where  if  this  Act  had  not  been  passed  a  decree  for 
partition  might  have  been  made,  then  if  the  party  or  parties  interested  individu- 
ally or  collectively  to  the  extent  of  one  moiety  or  upwards  in  the  property  to 
which  the  suit  relates  request  the  Court  to  direct  a  sale  of  the  property  and  a  dis- 
tribution of  the  proceeds  instead  of  a  division  of  the  property  between  or  among 
the  parties  interested,  the  Court  shall,  unless  it  sees  good  reason  to  the  contrary, 
direct  a  sale  of  the  property  accordingly,  and  give  all  necessary  or  proper  conse- 
quential directions"  :  31  &  32  Viot.  c.  40,  s.  4. 

"  In  a  suit  for  partition  where  if  this  Act  had  not  been  passed  a  decree  for 
partition  might  have  been  made,  then  if  any  party  interested  in  the  property  to 
which  the  suit  relates  requests  the  Court  to  direct  a  sale  of  the  property  and  a 
distribution  of  the  proceeds  instead  of  a  division  of  the  property  between  or  among 
the  parties  interested,  the  Court  may  if  it  thinks  fit,  unless  the  other  parties 
interested  in  the  property  or  some  of  them  iindertake  to  purchase  the  share  of  the 
party  requesting  a  sale,  direct  a  sale  of  the  ^property,  and  give  all  necessary  or 
proper  consequential  directions ;  and  in  case  of  such  undertaking  being  given,  the 
Court  may  order  a  valuation  of  the  share  of  the  party  requesting  a  sale,  in  such 
manner  as  the  Court  thinks  fit,  and  may  give  all  necessary  or  proper  consequential 
directions  " :  31  &  32  Vict.  c.  40,  s.  5. 

The  3rd  and  4th  sections  of  the  Act  are  not  controlled  in  their  operation  by 
the  5th  section,  which  applies  to  a  case  not  provided  for  either  by  the  3rd  or  4th 
sections,  where  the  Court  sees  no  reason  for  preferring  a  sale  to  a  partition: 
DrinkwaUr  v.  Ratcliffe,  L.  R.  20  Bq.  528.     See  obs.  of  M.  R. 

Any  party,  whether  pit  or  deft,  may  apply  for  a  sale  under  the  5th  section ; 
and  is  entitled  to  ask  for  a  sale,  unless  somebody  is  about  to  buy :  S.  C. 

But  a  part  owner  cannot  be  compelled  imder  the  5th  section  to  sell  against  his 
will:  Williams  v.  Games,  L.  R.  10  Ch.  204. 

And  if  a  part  owner  does  apply  for  a  sale  under  the  5th  section,  and  an  offer  to 
buy  the  part  owner's  share  is  made,  the  application  for  sale  may  be  withdrawn : 
S.  C. 

But  the  5th  section  is  not  in  the  nature  of  a  proviso  that  no  sale  is  to  be 
■directed  under  the  3rd  aud  4th  sections  if  any  other  party  interested  shall  under- 
take to  buy  the  share  of  the  parties  asking  for  sale :  Drinhwater  v.  Batcliffe, 
Ij.  R.  20  Eq.  528,  531.  See  obs.  of  M.  R.  commenting  on  Pemherton  v.  Barnes, 
L.  K.  6  Ch.  693. 

It  has  been  held  under  the  Partition  Act,  1868,  that  the  Court  could  make  a 
decree  for  sale  instead  of  partition  at  the  request  of  a  feme  covert  pit :  Higgs  v. 
Dorkiss,  L.  R.  13  Eq.  280.  And  might  make  a  declaration  of  the  rights  of  parties. 
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and  direct  a  sale  at  the  request  of  infant  pits :  France  v.  France,  L.  E.  13  Eq,  173  ; 
Davey  v.  Wietiishich,  L.  E.  15  Eq.  269.  But  that  the  undertaking  to  purchase 
mentioned  in  the  5th  section  of  that  Act  could  not  be  given  by  a  married  woman 
whose  husband  did  not  join  in  the  undertaking :  Drinkwater  v.  Ratcliffe,  L.  R. 
20  Eq.  528. 

But  by  the  Partition  Act,  1876,  it  is  provided  that  a  request  for  sale  may  be 
made  on  an  undertaking  to  purchase  given  on  the  part  of  a  married  woman  or 
infant :  see  sect.  6,  post,  p.  582. 

A  decree  for  sale  may  be  made  although  one  of  the  parties  interested  is  out  of 
the  jurisdiction:  Bilver  v.  UdaXl,  L.  E.  9  Eq.  227;  Teall  v.  Watts,  L.  E.  11  Eq. 
213. 

Where  a  person  entitled  to  the  legal  estate  was  out  of  the  jurisdiction  and  had 
not  been  served,  and  no  attempt  made  to  serve  him,  an  order  for  sale  was  refused : 
Harvey  v.  Harvey,  L.  R.  10  Eq.  346. 

And  where  an  order  for  sale  had  been  made  in  the  absence  of  parties  who  were 
out  of  the  jurisdiction,  the  Court  refused  to  allow  the  decree  to  be  acted  upon  in 
their  absence,  but  directed  notice  to  be  given  to  them  of  the  decree  by  advertise- 
ment, with  liberty  to  apply  after  advertisement:  Peters  v.  Bacon,  L.  E.  8  Eq.  125. 

The  Court  may  direct  a  partition  of  part  and  sale  of  the.  rest :  Roebuck  v. 
Chadebet,  L.  E.  8  Eq.  127 ;  Order,  p.  566. 

But  where  a  decree  for  partition  had  been  made  before  the  Partition  Act,  1868, 
it  was  held  that  the  Court  could  not  under  that  Act  order  a  sale :  Fryor  v. 
Fryor,  L.  E.  19  Eq.  595 ;  L.  R.  10  Ch.  469. 

It  had  also  been  held  that  in  a  suit  for  sale  under  the  Partition  Act,  1868,  the 
bill  ought  to  have  prayed  for  partition  as  well  as  sale :  Teall  v.  Watts,  L.  E.  13 
Eq.  213  ;  Holland  v.  Holt,  13  Eq.  406.  But  it  is  now  provided  that  in  an  action 
for  partition  it  shall  be  sufficient  to  claim  a  sale  and  distribution  of  the  proceeds, 
and  it  shall  not  be  necessary  to  claim  a  partition :  see  The  Partition  Act,  1876, 
s.  7,  post,  p.  582. 

Form  of  Judgment — Inqoteies. 

An  order  for  sale  under  the  Partition  Act,  1868,  will  not  be  made  at  the  hear- 
ing unless  the  'result  of  the  inquiries  directed  shew  that  all  persons  interested  are 
parties  to  the  suit:  Mildmay  v.  Quicke,  L.  E.  20  Eq.  537;  Drinkwater  v.  Rat- 
eliffe,  L.  E.  20  Eq.  528 :  see  Orders,  ante,  p.  574. 

If  all  persons  interested  are  not  parties,  the  9th  section  of  the  Partition  Act, 
1868,  applies,  and  a  sale  will  be  only  ordered  on  further  consideration  or  subse- 
quent application :  S.  0.  See  also  Riiekinghani  v.  Sellick  (V.-C.  J.),  22  L.  T. 
(N.S.)  370. 

Where  the  title  of  all  the  parties  has  been  proved  at  the  hearing,  .an  immediate 
decree  for  sale  has  been  made  without  the  usual  preliminary  inquiries :  Lees  v. 
Coullon,  L.  E.  20  Eq.  20.  But  the  usual  practice  is  to  prove  the  title  of  the 
parties  in  Chambers. 

Where  the  decree  has  directed  the  usual  inquiries  as  to  the  persons  interested, 
and  a  sale  is  dependent  upon  the  result  of  those  inquiries,  a  certificate  ought  to 
be  made  before  the  sale  is  effected :  Fowell  v.  Fowell,  L.  E.  10  Ch.  130. 

And  where  the  sale  took  place  before  the  certificate,  the  purchaser  was  held 
entitled  to  be  discharged :  S.  C. 

At  the  hearing  of  the  cause  the  Court  may  direct  such  inquiries  as  to  the  nature 
of  the  property  and  the  persons  interested  therein,  and  other  matters,  as  it  thinks 
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necessary  or  proper,  with  a  view  to  an  order  for  partition  or  sale  being  made  on 
further  consideration :  31  &  32  Vict.  c.  40,  s.  9.  See  also  Jud.  Eules,  Order  33, 
ante,  p.  70. 

Parties. 

Any  person  who  if  the  Partition  Act,  1868,  had  not  been  passed  might  have 
maintained  a  suit  for  partition,  may  maintain  such  suit  against  any  one  or 
more  of  the  parties  interested  without  serving  the  other  or  others  (if  any)  of  those 
parties ;  and  it  shall  not  be  competent  to  any  deft  in  the  suit  to  object  for  want 
of  parties :  31  &  32  Vict.  c.  40,  s.  9.    See  also  38  &  39  Vict.  c.  70,  ante. 

Service  of  Notice  of  Judgment  or  Order. 
31  &  32  Vict.  c.  40,  s.  9 ;  39  &  40  Vict.  c.  17. 

By  the  Partition  Act,  1868,  s.  9,  all  persons  who  if  that  Act  had  not  been 
passed  would  have  been  necessary  parties  to  the  suit,  shall  be  served  with  notice 
of  the  decree  or  order  on  the  hearing,  and  after  such  notice  shall  be  bound  by  the 
proceedings  as  if  they  had  been  originally  parties  to  the  suit,  and  shall  be  deemed 
parties  to  the  suit.  See  Silver  v.  Vdall,  L.  E.  9  Eq.  227 ;  Teall  v.  Watts,  L.  E. 
11  Eq.  213. 

But  the  Court  now  has  power  under  the  Partition  Act,  1876,  to  dispense  with 
notice  of  the  decree  or  order. 

The  following  provision  is  made  by  sect.  3 : — "  Where  in  an  action  for  partition 
it  appears  to  the  Court  that  notice  of  the  judgment  on  the  hearing  of  the  cause 
cannot  be  served  on  all  the  persons  on  whom  that  notice  is  by  the  Partition  Act, 
1868,  required  to  be  served,  or  cannot  be  so  served  without  expense  dispropor- 
tionate to  the  value  of  the  property  to  which  the  action  relates,  the  Court  may, 
if  it  thinks  fit,  on  the  request  of  any  of  the  parties  interested  in  the  property, 
and  notwithstanding  the  dissent  or  disability  of  any  others  of  them,  by  order,  dLs- 
pense  with  that  service  on  any  person  or  class  of  persons  specified  in  the  order, 
and  instead  thereof,  may  direct  advertisements  to  be  published  at  such  times  and 
in  such  manner  as  the  Court  shall  think  fit,  calling  upon  all  persons  claiming  to 
be  interested  in  such  property  who  have  not  been  so  served  to  come  in  and  esta- 
blish their  respective  claims  in  respect  thereof  before  the  judge  in  Chambers 
within  a  time  to  be  thereby  limited. 

After  the  expiration  of  the  time  so  limited,  all  persons  who  shall  not  have  so 
come  in  and  established  such  claims,  whether  they  are  within  or  without  the 
jurisdiction  of  the  Court  (including  persons  under  any  disability)  shall  be  bound 
by  the  proceedings  in  the  action  as  if  on  the  day  of  the  date  of  the  order  dis- 
pensing with  service  they  had  been  served  with  notice  of  the  judgment,  service 
whereof  is  dispensed  with  ;  and  thereupon  the  power  of  the  Court  under  the 
Trustee  Act,  1850,  shall  extend  to  their  interests  in  the  property  to  which  the 
action  relates  as  if  they  had  been  parties  to  the  action ;  and  the  Court  may  there- 
upon, if  it  shall  think  fit,  direct  a  sale  of  the  property  and  give  all  necessary  or 
proper  consequential  directions  " :  39  &  40  Vict.  c.  17,  s.  3. 

Proceedings  where  Service  is  dispensed  with. 

"Where  an  order  is  made  under  this  Act  dispensing  with  service  of  notice  on 
any  person  or  class  of  persons,  and  property  is  sold  by  order  of  the  Court,  the 
following  provisions  shall  have  effect : 
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(1.)  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  the  further  order  of 
the  Court ; 

(2.)  The  Court  shall  by  order  fix  a  time  at  the  expiration  of  which  the  proceeds 
will  be  distributed,  and  may  from  time  to  time,  by  further  order,  extend 
that  time  ; 

(3.)  The  Court  shall  direct  such  notices  to  be  given  by  advertisements  or  other- 
wise as  it  thinks  best  adapted  for  notifying  to  any  persons  on  whom 
service  is  dispensed  with,  who  may  not  have  previously  come  in  and 
established  their  claims,  the  fact  of  the  sale,  the  time  of  the  intended 
distribution,  and  the  time  within  which  a  claim  to  participate  in  the 
proceeds  must  be  made  ; 

(4).  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  interests  of  all 
the  persons  interested  have  been  ascertained,  the  Court  shall  distribute 
the  proceeds  in  accordance  with  the  rights  of  those  persons ; 

(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  interests  of  all  the 
persons  interested  have  not  been  ascertained,  and  it  appears  to  the  Court 
that  they  cannot  be  ascertained,  or  cannot  be  ascertained  without  ex- 
pense disproportionate  to  the  value  of  the  property  or  of  the  unascer- 
tained interests,  the  Court  shall  distribute  the  proceeds  in  such  manner 
as  appears  to  the  Court  to  be  most  in  accordance  with  the  rights  of  the 
persons  whose  claims  to  participate  in  the  proceeds  have  been  esta- 
blished, whether  all  those  persons  are  or  are  not  before  the  Court,  and 
with  such  reservations  (if  any)  as  to  the  Court  may  seem  fit  in  favour 
of  any  persons  (whether  ascertained  or  not)  who  may  appear  from  the 
evidepce  before  the  Court  to  have  stay  prima  facie  rights  which  ought 
to  be  so  provided  for,  although  such  rights  may  not  have  been  fully 
established,  but  to  the  exclusion  of  all  other  persons  ;  and  thereupon  all 
such  other  persons  shall  by  virtue  of  this  Act  be  excluded  from  partici- 
pation in  those  proceeds  on  the  distribution  thereof,  but  notwithstanding 
the  distribution  any  excluded  person  may  recover  from  any  participa- 
ting person  any  portion  received  by  him  of  the  share  of  the  excluded 
person  "  •  39  &  40  Vict.  c.  17,  s.  4. 

Successive  Sales  in  same  Action. 

"  Where  in  an  action  for  partition  two  or  more  sales  are  made,  if  any  person 
who  has  by  virtue  of  this  Act  been  excluded  from  participation  in  the  proceeds 
of  any  of  those  sales  establishes  his  claim  to  participate  in  the  proceeds  of  a  sub- 
sequent sale,  the  shares  of  the  other  persons  interested  in  the  proceeds  of  the 
subsequent  sale  shall  abate  to  the  extent  (if  any)  to  which  they  were  increased 
by  the  non-participation  of  the  excluded  person  in  the  proceeds  of  the  previous 
sale,  and  shall  to  that  extent  be  applied  in  or  towards  payment  to  that  person  of 
the  share  to  which  he  would  have  been  entitled  in  the  proceeds  of  the  previous 
sale  if  his  claim  thereto  had  been  established  in  due  time" :  39  &  40  Vict,  c.  17, 
s.  5. 

Eequest  foe  Sale  by  Maeried  Women  or  Infants,  &c. 

"  In  an  action  for  partition  a  request  for  sale  may  be  made,  or  an  undertaking 
to  purchase  given  on  the  part  of  a  married  woman,  infant,  person  of  unsound 
mind,  or  person  under  any  other  disability,  by  the  next  friend,  guardian,  com- 
mittee in  lunacy  (if  so  authorized  by  order  in  Lunacy),  or  other  person  authorized 
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to  act  on  behalf  of  the  person  under  such  disability,  but  the  Court  shall  not  be 
bound  to  comply  with  any  such  request  or  undertaking  on  the  part  of  an  infant 
unless  it  appear  that  the  sale  or  purchase  will  be  for  his  benefit " :  39  &  40  Vict. 
c.  17,  s.  6. 

Action  foe  Partition  to  Include  Action  for  Sale. 

"For  the  purposes  of  the  Partition  Act,  1868,  and  of  this  Act,  an  action  for 
partition  shall  include  an  action  for  sale  and  distribution  of  the  proceeds,  and  in 
an  action  for  partition  it  shall  be  sufficient  to  claim  a  sale  and  distribution  of  the 
proceeds,  and  it  shall  not  be  necessary  to  claim  a  partition":  39  &  40  Vict.  c.  17, 
s.  7. 

Liberty  to  bid. 

"  On  any  sale  under  this  Act  the  Court  may,  if  it  thinks  fit,  allow  any  of  the 
parties  interested  in  the  property  to  bid  at  the  sale,  upon  such  terms  as  to  non- 
payment of  deposit,  or  as  to  accounting  for  the  purchase-money,  or  any  part 
thereof,  instead  of  paying  the  same,  or  as  to  any  other  matter,  as  to  the  Court 
may  seem  reasonable  " :  31  &  32  Vict.  c.  40,  s.  6. 

Application  of  Trustee  Act,  I860. 

"  Sect.  30  of  the  Trustee  Act,  1850,  shall  extend  and  apply  to  cases  where  in 
suits  for  partition  the  Court  directs  a  sale  instead  of  a  division  of  the  property  " : 
31  &  32  Vict.  c.  40,  s.  7. 

Independently  of  this  section,  wherever  the  Court  has  jurisdiction  to  make  a 
decree  for  sale  the  decree  binds  in  equity  the  interests  of  all  persons  not  in 
existence:  Barnett  v.  Moxon,  L.  R.  20  Eq.  182.  See  also  Oaskeil  v.  OaskeU, 
6  Sim.  643 ;  BeioUy  v.  Carter,  L.  R.  4  Ch.  230. 

Application  of  Proceeds  of  Sale. 

"  Sections  28  to  25  (both  inclusive)  of  the  Act  to  facilitate  Leases  and  Sales 
of  Settled  Estates  shall  extend  and  apply  to  money  to  be  received  on  any  sale 
effected  under  the  authority  of  this  Act " :  31  &  32  Vict.  c.  40,  s.  8. 

Where  real  estate,  of  which  an  infant  was  tenant  in  common  in  tail,  had  been 
sold  under  an  order  of  the  Court,  and  the  infant  died  without  having  attained 
twenty-one,  the  legal  personal  representative,  and  not  the  heir-at-law,  was  held 
entitled  to  the  proceeds  :  Steed  v.  Preece,  L.  E.  18  Eq.  192. 

So,  too,  with  respect  to  the  share  in  real  estate  of  a  tenant  in  common  who  died 
after  a  sale  had  been  ordered  in  a  partition  suit,  but  before  sale :  Arnold  v.  Dixon, 
L.  R.  19  Eq.  113. 

But  where  the  sale  has  been  under  the  Partition  Act,  1868,  the  proceeds  of 
sale  must  be  treated  as  realty  by  force  of  the  Btli  section  of  the  Partition  Act 
incorporating  the  provisions  of  sections  23  to  25  of  the  Leases  and  Sales  of 
Settled  Estates  Act :  Foster  v.  Foster,  L.  R.  1  Ch.  D.  588. 

CofNTY  Court  Jurisdiction. 

The  County  Courts  have  jurisdiction  under  the  Act  where  the  value  of  the 
property  in  question  does  not  exceed  £500:  31  &  32  Vict.  c.  40,  s.  12. 
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BOUNDARIES. 

Commission — Delivery  of  Possession. 

Let  a  commission  issue  directed  to  certain  commissioners  to  be 
therein  named  to  distinguish  the  several  customary  lands  within  the 
manor  of  Cokeham,  in  the  county  of  Sussex,  in  the  possession  of  the 
Deft  Gr.  N.,  and  formerly  called  — ,  to  which  T.  W.,  in  the  hill  named, 
•was  admitted  in  the  year  1692,  from  the  freehold  lands  of  the  said 
Deft,  and  the  several  other  customary  lands  within  the  said  manor  of 
Cokeham,  which  are  also  in  the  Deft's  possession.  Let  the  said  com- 
missioners set  out,  distinguish,  and  ascertain  the  said  several  cus- 
tomary lands  by  proper  metes  and  bounds.  And  for  that  purpose  both 
sides  are  to  produce  before  the  said  commissioners  all  deeds,  papers, 
and  writings  in  their  custody  or  power  relating  thereto,  and  are  to  be 
examined  upon  oath  touching  the  matters  in  question,  and  to  return 
the  depositions  of  the  said  witnesses  with  the  commission. — I'urther 
consideration  and  costs  reserved  until  after  the  return  of  the  commis- 
sion.— Liberty  to  apply.     Winton  v.  Newland  (M.  K.),  August  6, 1813. 

Confusion  of  Boundaries — Compensation. 

And  if  by  reason  of  confusion  of  boundaries  or  alteration  of  names, 
or  any  other  circumstances,  the  said  commissioners  shall  not  be  able 
to  distinguish  or  ascertain  the  particular  copyhold  or  customary  lands 
or  any  of  them,  in  that  case  they  are  to  set  out  an  equal  quantity  of 
the  lands  now  in  the  possession  of  the  said  Deft,  or  as  near  as  may  be  of 
equal  value  with  the  land  comprised  in  such  copies,  or  so  much  thereof 
as  cannot  be  distinguished  or  ascertained  as  aforesaid,  to  be  held  and 
enjoyed  by  the  said  Pit  and  his  heirs  in  lieu  of  such  copyhold  or 
customary  lands.    Lord  Abergavenny  v.  Thomas  (L.  C),  May  21,  17.39. 

Commission — Confusion  of  Boundaries — Land  to  he  set  out — Account 

of  Bents. 

Let  a  commission  issue  to  certain  commissioners  to  be  therein 
named  to  distinguish  and  set  out  the  several  pieces  or  parcels  of  land 
and  hereditaments  comprised  in  and  demised  by  the  indenture  of  the 
10th  March,  1826,  in  the  information  mentioned  in  the  possession  of  the 
Deft  C.  P.,  from  the  several  lands  and  hereditaments  whereto  he  is 
entitled,  and  whereof  he  is  now  in  possession,  by  virtue  of  the  wills  of 
the  testators  C.  P.  and  J.  P.  respectively.  Let  the  said  commissioners  set 
out,  distinguish,  and  ascertain  the  lands  and  hereditaments  comprised 
in  or  demised  by  the  said  indenture  by  proper  metes  and  bounds,  and 
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if  by  reason  of  confusion  of  boundaries,  alteration  of  names,  or  any 
other  circumstances,  the  said  commissioners  shall  not  be  able  to 
ascertain  the  particular  lands  comprised  in  the  said  indenture,  or  any 
of  them,  then  they  are  to  set  out  an  equal  quantity  of  the  lands  now  in 
the  possession  of  the  Deft  C.  P.,  or  as  near  as  may  be  of  equal  value 
with  the  lands  comprised  in  such  indenture,  or  so  much  thereof  as 
cannot  be  distinguished  as  aforesaid  [and  after  the  said  lands  shall  be 
so  set  out,  the  Deft  is  to  deliver  possession  thereof  to  the  Pit],  to  be 
held  and  enjo}  ed  by  the  said  Prior  Custos,  or  master,  brethren,  and 
sisters  of  St.  John's  Hospital,  in  lieu  of  such  lands. — Accounts  of  rents 
and  profits  and  timber  cut.  Let  all  deeds  and  writings  relating  to 
the  said  estate,  in  the  custody  or  power  of  any  of  the  parties,  be  pro- 
duced before  the  commissioners  upon  oath,  as  they  shall  require.  Let 
the  commissioners  be  at  liberty  to  examine  witnesses  upon  oath,  and 
take  the  depositions  in  writing,  and  return  the  same  with  the  commis- 
sion.— Adjourn  further  coneideration. — Liberty  to  apply.  Attorney- 
General  V.  Penruddock  (M.  E.),  April  28,  1856. 

Note  : — The  clause  in'brackets  is  not  in  the  original  order,  but  should  have  been 
inserted. 

Delivery  of  Possession  after  Lands  set  out. 

And  after  the  lands  shall  be  so  set  out  respectively,  the  said  Deft  is 
to  deliver  possession  thereof  to  the  said  Pit,  and  the  said  Pit  and  his 
heirs  are  to  hold  and  enjoy  the  same  against  the  said  Deft  and  his 
heirs,  or  any  person  or  persons  claiming  under  him,  as  parcel  of  his 
manor  of  Ewas  Lacy.  Let  an  account  be  taken  of  the  rents  and  profits 
of  the  lands  comprised  in  such  copies,  or  any  of  them  that  have 
accrued  since  the  death  of  the  last  life,  in  such  copies  respectively 
received  by  him  or  any  other  person,  &c.  Lord  Abergavenny  v.  Thomas 
(L.  C),  May  21,  1729. 

Suit  to  Ascertain  Boundaries. 

In  a  suit  to  ascertain  boundaries  the  decree  generally  directs  a  commission  to 
issue  for  that  purpose.  But  the  question  may  be  tried  before  the  Court  itself 
with  or  without  a  jury,  or  before  a  Court  of  Common  Law  :  Dan.  5th  ed.  1033  ; 
Godfrey  v.  Mtell,  1  Russ.  &  My.  59,  63  ;  25  &  26  Vict.  c.  4,  ss.  1,  2. 

The  decree  does  not  order  mutual  conveyances  as  in  case  of  a  paitition.  But 
should  direct  that  the  deft  deliver  possession  to  the  pit  of  the  lands  set  out :  Lord 
Abergavenny  v.  Thomas,  Order,  supra  ;  Norris  v.  Le  Neve,  3  Atk.  82. 

Where  through  the  default  of  a  tenant  or  copyholder  the  boundaries  are  con- 
fused, the  Court  directs  so  much  of  the  deft's  land  to  be  set  out  as  is  equal  to  the 
quantity  originally  granted  or  leased :  Lord  Abergavenny  v.  Thomas,  1  "West. 
649  ;  Order,  sttpra;  Speer  v.  Crawter,  2  Mer.  410,  418  ;  Att.-Gen.  v.  Fullerton, 
2  V.  &  B.  263. 

It  is  the  duty  of  the  tenant  (whether  for  lite,  or  for  years,  or  at  will)  who  has 
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adjoining  land  of  his  own  to  keep  the  boundaries  clear  and  distinct :  Att.-Oen. 
V.  Stephens,  6  De  G.  M.  &  G.  111. 

But  to  make  a  deft  liable  to  make  good  land  the  boundaries  of  which  cannot 
he  distinguished,  it  must  be  shewn  that  he  is  in  possession  of  such  land  :  S.  0. 

Where  it  is  owing  to  no  fault  of  the  pit  or  deft  that  the  boundaries  have 
become  confused,  the  Court  will  order  the  costs  of  suit  to  be  borne  by  them 
equally,  and  not  in  proportion  to  their  respective  interests :  Norris  v.  Le  Neve, 
3  Atk.  82  ;  and  see  Metcalfe  v.  Bechwith,  2  P.  Wms.  376. 

The  form  of  a  commission  to  settle  boundaries  is  sued  out,  executed,  and 
returned,  and  the  certificate  of  the  commissioners  is  objected,  confirmed,  or  quashed 
in  the  same  manner  as  a  commission  of  partition :  Braithwaite's  Pr.  239 ;  Dan. 
5th  ed.  1033. 


DOWER. 
Inquiries  as  to  Land —  Assignment  of  Dower — Account  of  Rents. 

Let  it  be  referred,  &c.,  to  inquire  what  freehold  lands  S.  M.  died 
seised  of  wherein  the  Pit  B.  M.  is  dowable;  and  to  inquire  what 
copyhold  or  customary  lands  the  said  S.  M.  died  seised  of  wherein 
the  Pit  B.  M.  is  entitled  to  dower  or  any  other  estate  by  the  custom 
of  the  manor  wherein  the  said  copyhold  or  customary  lands  or  any  of 
them  lie.  Let  the  Pit  B.  M.  be  assigned  her  dower  in  such  fieehold  lands 
and  tenements,  and  also  her  dower  or  widow's  estate  in  such  copyhold 
or  customary  lands  and  tenements.  Let  particular  lands  and  tenements 
be  set  out  for  that  purpose ;  and  after  the  lands  and  tenements  shall 
be  set  out  and  ascertained.  Let  the  Deft  deliver  possession  to  the  Pit 
B.  M.  of  the  lands  and  tenements  that  shall  be  so  set  out  and  ascer- 
tained for  the  said  dower  or  widow's  estate  of  the  Pit  B.  M.  And  the 
tenants  thereof  are  to  attorn  and  pay  their  rents  to  the  said  Pit. 
Let  an  account  be  taken  of  the  rents  and  profits  of  the  said  freehold 
and  copyhold  or  customary  lands  and  tenements  whereof  the  said 
S.  M.  died  seised,  accrued  since  the  death  of  the  said  S.  M.  which  have 
been  received  by  the  said  Deft  or  by  any  other  person  by  his  order  or 
for  his  use.  Let  one-third  part  of  what  shall  be  coming  on  the  said 
account  of  rents  and  profits  of  such  freehold  lands  and  tenements  be 
paid  to  the  Pit  B.  M.  by  the  said  Deft  in  respect  of  her  dower  out  of 
such  lands  and  tenements,  and  such  part  of  what  shall  be  coming  on 
the  said  account  of  rents  and  profits  of  the  said  copyhold  or  customary 
lands  and  tenements  as  the  Pit  shall  appear  to  be  entitled  to  in  re- 
spect of  her  said  dower  or  other  widow's  estate  in  suoh  copyhold  or 
customary  lands  and  tenements  is  to  be  paid  to  the  Pit  B.  M.  by  the 
Deft.  Deft  to  pay  Pit's  costs  of  suit  up  to  the  hearing. — Further  con- 
sideration and  subsequent  costs  reserved.  Meggot  v.  Meggot  (L.  C.) 
October  15,  1742;  2  Dickins,  794. 
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Similar  order — Occupation  Bent. 

Let  an  inquiry  be  made  what  freehold  estate  T.  B.,  the  grandson  of 
the  testator  E.  B.,  became  seised  of  under  the  will  of  the  said  testator, 
wherein  the  Pit  H.  B.  is  entitled  to  dower.  Let  the  Pit  be  assigned 
her  dower  in  such  estate.  And  particular  lands  or  tenements  are  to 
be  set  out  for  that  purpose.  And  after  the  said  lands  or  tenements 
shall  be  set  out  and  ascertained,  Let  the  Deits  deliver  possession  to 
the  said  Pit  H.  B.  of  the  lands  or  tenements  that  shall  be  so  set  out 
and  ascertained  [assigned]  for  the  said  dower  of  the  said  H.  B.  And 
the  tenants  are  to  attorn  and  pay  their  rents  to  the  said  H.  B.  Let  an 
account  be  taken  of  the  rents  and  profits  of  the  said  estates  whereof 
the  said  T.  B.  became  so  seised,  accrued  from  the  18th  July,  1837, 
being  six  years  prior  to  the  time  of  filing  the  Pit's  bill,  to  such  time 
as  such  lands  and  tenements  shall  be  as  aforesaid  set  out  and  assigned, 
which  have  been  received  by  the  Defts  or  any  of  them,  or  by  any 
person  or  persons  by  their  or  any  of  their  order  or  for  their  or  any  of 
their  use.  Let  un  inquiry  be  made  whether  any  and  which  of  the 
said  Defts  have  been  in  the  occupation  of  any  of 'the  said  estates,  and 
if  so  an  annual  sum  by  way  of  occupation  rent  is  to  be  fixed  accord-  - 
ingly.  Let  one-third  of  the  amount  of  the  said  rents  and  profits  which 
shall  be  found  to  have  been  received  by  the  Defts  be  paid  to  the  said 
Pit.  Usual  directions  for  production  of  books,  &c. — Liberty  to  apply. 
— No  costs  to  either  party  up  to  the  decree.     Bamford  v.  Bamford, 

5  Hare,  203,  206. 

Dower. 

The  Court  of  Chancery  either  directs  the  inquiry  as  to  right  of  dower  and  the 
assignment  of  it  to  be  made  in  chambers,  or  orders  a  commission  to  issue. 

The  order  for  commission  is  nearly  Iq  the  form  of  an  order  for  a  commission  of 
partition. 

It  forms  part  of  the  decree  that  upon  the  assignment  of  dower  possession  of  the 
land  he  delivered  to  the  doweress :  Ooodenough  v.  Ooodenough,  2  Dick.  795. 

The  widow  is  entitled  to  an  account  of  the  arrears  of  her  dower.  And  her  right 
to  the  rents  accrued  from  the  death  of  her  husband  is  not  limited  to  the  time  of 
filing  the  hill :  Curtis  v.  Cwrtis,  2  Brown's  Rep.  620 ;  Mimdy  v.  Mundy,  2  Ves. 
122,  128  ;  OKvenv.  Bichardson,  9  "Ves.  222. 

But  the  widow  is  not  entitled  to  interest  upon  arrears  of  dower  :  Lindsay  v. 
Oibbon,  cited  3  Brown's  Eep.  495. 

Upon  a  hill  to  assign  dower,  usually  no  costs  are  given  to  either  side :  Bamford 
V.  Bamford,  5  Hare,  203,  205  ;  Lucas  v.  Calcraft,  1  Bro.  C.  C.  134. 

But  where  the  right  to  dower  has  been  disputed,  and  upon  grounds  which  have 
failed,  costs  have  been  given  :  Fry  v.  Nolle,  20  Beav.  598 ;  af&rmed  7  De  G.  M 

6  G.  687 ;  Stormont  v.  Wickens,  14  W.  R.  192. 

"  No  widow  shall  be  entitled  to  dower  out  of  any  land  which  shall  have  been 
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absolutely  disposed  of  by  her  husband  in  his  lifetime  or  by  his  will "  :  Dower  Act 
(3&4Will.  4,0.  105),  s.  4. 

"  Where  a  husband  shall  devise  any  land  out  of  which  his  widow  would  be 
entitled  to  dower  if  the  same  were  not  so  devised,  or  any  estate  or  interest 
therein,  to  or  for  the  benefit  of  his  widow,  such  widow  shall  not  he  entitled  to 
dower  out  of  or  in  any  land  of  her  said  husband  unless  a  contrary  intention  shall 
be  declared  by  his  will " :  s.  9. 

For  cases  under  these  sections :  see  Bending  v.  Bending,  3  K.  &  J.  257  ;  Bow- 
land  V.  Outhlertson,  L.  K.  8  Bq.  466 ;  Lacey  v.  Hill,  L.  R.  19  Eq.  346. 


(    588     )  [Pabt  II 


CHAPTER  XXXII. 

SOLICITOES. 

Solicitor  struck  off  the  Eoli.s. 

"Solicitor's  Application. 

Upon  motion,  &c.,  hj  counsel  for  A.  (one,  &c.),  who  alleged  that  it 
appears  hj  the  affidavit  of  the  said  A.  filed,  &c.,  that  there  is  no  pro- 
ceeding or  application  against  the  deponent  as  solicitor,  and  that  he 
does  not  apprehend  that  any  such  application  will  be  made,  Let  the 
said  A.  he  struck  off  the  roUs  of  solicitors  of  this  Court. 

Solicitor  struck  off  the  Soils — Misconduct — Order  Nisi. 

Upon  motion,  &c.,  and  upon  reading,  &c.,  Let  —  he  struck  off  the 
roll  of  solicitors  of  this  Court,  unless  he  shall  on  the  —  day  of  —  shew 
unto  this  Court  good  cause  to  the  contrary.  See  Wheailey  v.  Bastow, 
Be  Collins,  7  De  G.  M.  &  G.  558. 

Order  Absolute. 

Upon  motion,  &c.,  by  counsel  for  — ,  and  upon  reading  an  order 
dated,  &c.  [the  order  nisi'],  and  an  affidavit  of  —  of  service  of  the  said 
order  on  B.  [the  solicitor],  and  no  cause  having  this  day  been  shewn 
to  the  contrary.  Let  the  said  B.  be  struck  off  the  roU  of  solicitors  of 
this  Court. 

Solicitor  suspended. 

Let  W.  C.  B.  in  the  petition  named,  and  who  was  admitted  on  the 
—  day  of  — ,  be  suspended  from  practising  as  a  solicitor  of  this  Court 
until  after  the  expiration  of  —  Term,  18 — ,  with  liberty  for  the  said 
W.  C.  B.  to  make  such  application  to  the  judge  in  the  meantime  as  he 
shall  be  advised.  Let  a  memorandum  of  this  order  be  entered  on  the 
roll  of  solicitors  of  this  Court.     Be  Brutton  CM.  E.),  June  20,  1871. 

Solicitors  struck  off  the  Eolls. 

Where  a  solicitor  is  guilty  of  misconduct  he  may  be  struck  off  the  roll  by 
order  of  Court :  2  Atk.  173 ;  Se  Chandler,  22  Beav.  253 ;  2  Jur.  (N.S.)  366 ; 
Ee  Cheslyn  Hall,  2  Jur.  (N.S.)  633 ;  Thomdike  v.  Eunt,  5  Jur.  (N.S.)  879. 

And  he  may  be  struck  off  the  roll  for  fraudulently  abusing  the  confidence  of  his 
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client,  notwithstanding  that  the  client  may  have  been  willing  to  compromise : 
Be  Martin,  6  Beav.  337. 

Where  a  solicitor  who  without  authority  instructed  counsel  to  appear  for 
parties  interested  in  money  in  Court,  and  to  consent  to  its  payment  out,  he  was 
ordered  to  be  struck  oflf  the  rolls :  Wheatley  v.  Bastow,  Be  Collins,  7  De  G,  M. 
&  G.  558 ;  1  Jur.  (N.S.)  1125 ;  Order,  p.  588. 

As  to  misconduct  imputed  to  solicitor  by  affidavits  of  the  client  being  sworn 
before  him  (the  solicitor)  or  his  clerk  or  his  agent :  See  Be  Hoyan,  3  Atk.  812  ; 
Bead  v.  Cooper,  5  Taunt.  89 ;  Williams  v.  Eockin,  8  Taunt.  435  ;  Foster  v. 
Harvey,  2  New  Rep.  443  ;  3  New  Eep.  98  ;  Be  Gregg,  L.  E.  9  Eq.  137. 

As  to  payment  by  the  solicitor  of  costs  of  the  proceedings  in  a  suit  where  he 
had"  been  guilty  of  misconduct :  See  Cockle  v.  Whiting,  1  Russ.  &  My.  43  ; 
Dungey  v.  Angove,  2  Ves.  Jun.  304  ;  Fielden  v.  Buenos  Ayres  Co.,  18  W.  R.  729 ; 
19  W.  R.  361 ;  Bromage  v.  Davies,  4  Jur.  (N.S.)  683  ;  Be  Gregg,  supra. 

Where  application  is  intended  to  be  made  to  any  Court  for  an  order  or  rule  to 
strike  the  name  of  any  attorney  or  solicitor  (not  being  an  attorney  or  solicitor 
making  the  application)  off  the  roll  of  attorneys  or  solicitors  of  such  Court,  or  for 
an  order  or  rule  to  compel  him  to  answer  the  matters  of  an  affidavit,  notice  in 
writing  shall  be  given  to  the  Registrar  ("  The  Registrar  of  Solicitors,"  see  Judi- 
cature Act,  1875,  sect.  14)  of  such  intended  application  fourteen  clear  days  at 
the  least  before  such  application  shall  be  made :  The  Attorneys  and  Solicitors 
Act,  1874  (37  &  38  Vict.  c.  68),  s.  7. 

"  Copies  of  all  affidavits  intended  to  be  used  in  support  of  such  application 
shall  be  delivered  to  the  Registrar  with  the  notice  " :  sect.  8. 

The  Court  shall  not  entertain  any  such  application,  except  upon  production 
of  an  affidavit  proving  that  the  notice  required  by  this  Act  has  been  duly  given, 
and  that  copies  of  all  affidavits  have  been  delivered  to  the  Registrar  :  sect.  9. 

"  The  Registrar  may  appear  by  counsel  upon  the  hearing  of  any  such  appli- 
cation, and  upon  any  other  proceedings  arising  out  of  or  in  reference  to  the  appli- 
cation, and  may  apply  to  the  Court  to  make  absolute  any  rule  nisi  which  may 
have  been  granted  by  the  Court  in  the  matter  of  such  application,  or  make  an 
order  that  the  name  of  the  attorney  or  solicitor  be  struck  off  the  roll  of  attorneys 
or  solicitors  of  the  said  Court,  or,  as  the  case  may  be,  to  order  the  attorney  or 
solicitor  to  answer  the  matters  of  the  affidavit,  or  such  other  order  as  to  the  Court 
may  seem  fit " :  sect.  10. 

"  And  it  shall  be  lawful  for  the  Court  to  order  the  costs,  charges,  and  expenses 
of  the  Registrar  of  and  relating  to  any  of  the  matters  aforesaid  to  be  paid  by 
the  attorney  or  solicitor  against  whom  any  such  application  is  made,  or  was  intended 
to  be  made,  or  by  the  person  by  or  on  whose  behalf  the  application  is  made  or 
was  intended  to  be  made,  or  partly  by  the  one  and  partly  by  the  other  " :  Ibid. 

The  Registrar  may  draw  up  rules  and  orders  not  drawn  up  by  the  applicants ; 
see  sect.  11. 

Negligence  of  Solicitok. 

There  is  no  jurisdiction  in  the  Court  of  Chancery  to  compel  a  solicitor  to  make 
good  losses  sustained  by  the  client  through  ordinary  negligence  in  the  investi- 
o-ation  of  a  title,  although  under  special  circumstances  and  in  cases  of  fraud  there 
may  be  such  jurisdiction :  Smith  v.  Pococke,  2  Drew.  197 ;  Chapman  v.  Chapman, 
L.  R.  9  Eq.  276  ;  Craig  v.  Wilson,  8  Beav.  427  ;  Bixon  v.  Williamson,  4  De 
G.  &  J.  508  ;  British  Mutual  Investment  Company  v.  Colloid,  L.  R.  19  Eq.  627. 
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As  to  the  joint  and  several  liabilities  of  solicitors  as  partners,  see  Barman  v. 
Johnson,  2  E.  &  B.  61 ;  Bourdillon  v.  Bocke,  27  L.  J.  (Ch.)  681  ;  Coomer  v. 
Bromley,  5  De  G.  &  Sm.  532 ;  Dundonald  v.  Masterman,  L.  B.  7  Eq.  504 ; 
St.  Avhyn  v.  Smart,  L.  R.  5  Eq.  183,  3  Ch.  646 ;  Plumer  v.  Gregory,  L.  R. 
18  Eq.  621. 

Solicitors  or  agents  who  are  not  primarily  liable  for  the  loss  of  property  ought 
not  to  be  made  defts  for  the  purpose  of  charging  them  with  costs  :  Barnes  v. 
Addy,  L.  R.  9  Ch.  244. 

If  a  client  intrusts  money  to  a  solicitor  for  the  purpose  of  investment  and  he 
invests  in  an  unauthorized  security,  if  the  money  is  replaced  the  solicitor  is  en- 
titled to  the  benefit  of  the  security :  Sawyer  v.  Ooodwin,  L.  R.  1  Ch.  D.  351. 

Change  of  Solicitor. 

Upon  motion,  &c.  [or,  upon  petition  of,  &c.],  for  the  Pit  [or.  Deft], 
Let  the  Pit  [or,  Deft]  he  at  liberty  to  change  his  solicitor  [or,  agent] 
in  this  cause  by  appointing  —  as  such  solicitor  instead  of  — ,  the 
present  solicitor  of  the  said  Pit  [or.  Deft]  {or,  —  agent  for  the  Pit  [or, 
Deft]  instead  of  — ). 

"  A  party  suing  or  defending  by  a  solicitor  shall  not  be  at  liberty  to  change  his 
solicitor  in  any  cause  or  matter  without  an  order  of  the  Court  for  that  purpose, 
which  may  be  obtained  by  motion  or  petition  as  of  course ;  and  until  such  order 
is  obtained  and  served,  and  notice  thereof  given  to  the  clerk  of  records  and  writs, 
the  former  solicitor  shall  be  considered  the  solicitor  of  the  party  "  :  Cons.  Ord.  3, 
rule  3. 

And  a  solicitor  desiring  to  change  his  agent  must  obtain  an  order,  which  is 
also  as  of  course :  Daniell,  5th  ed.  1723 ;  Braith.  Pr.  564. 

An  order  of  course  for  the  change  of  solicitors  or  agents  will  be  discharged  if  ob- 
tained upon  a  misstatement  or  suppression  of  material  facts :  Richards  v.  Scar- 
boro'ugh  Market  Co.,  17  Beav.  83 ;  Jenkins  v.  Bryant,  3  Drew.  70. 

The  order  to  change  operates  as  a  discharge  by  the  client :  Wehster  v.  Le  Hunt, 
9  W.  R.  804 ;  Ward  v.  Siiii/f,  6  Hare,  310,  cited  in  Morgan,  4th  ed.  386. 

The  client  may  employ  a  new  solicitor  without  obtaining  an  order  to  change 
where  petition  is  presented  for  payment  out  of  Court  of  fund  standing  to  separate 
account,  or  where  the  solicitor  dies  pending  the  suit :  Waddilove  v.  Taylor,  17 
L.  J.  (Ch.)  384  ;  WhaUey  v.  WhaUey,  22  L.  J.  (Ch.)  632. 

If  the  solicitor  of  a  party  dies,  proceedings  taken  by  the  new  solicitor  are 
regular  without  an  order  to  change :   WhaUey  v.  WhaUey,  17  Jur.  254. 

But  an  order  has  been  said  to  be  necessary  where  the  solicitor  enters  into  part- 
nership subsequent  to  his  appointment  as  solicitor :  Muttlebury  v.  Haywood,  8 
Jur.  1085. 

The  retirement  from  business  of  one  of  two  solicitors  in  partnership  operates  as 
a  discharge  of  the  client,  who  is  thereupon  entitled  to  require  the  delivery  to  the 
new  solicitor  of  the  papers  necessary  to  prosecute  the  cause  upon  the  usual  un- 
dertaking for  saving  the  lien  of  the  discharged  solicitor :  Griffiths  v.  Griffiths,  2 
Hare,  587  ;  BawUnson  v.  Moss,  7  Jur.  (N.S.)  1053. 

If  the  solicitor  of  a  party  dies,  and  the  client  neglects  to  appoint  a  new  one,  he 
may  be  served  with  subpcena  to  name  new  solicitor :  Gibson  v.  Ingo,  2  Ph.  402. 

Where  there  has  been  a  change  of  solicitors  within  the  meaning  of  the  Cons. 
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Ord.  3,  rule  3,  without  an  order,  service  of  notice  of  proceedings  in  the  suit  upon 
the  old  solicitors  is  regular ;  Wright  v.  King,  9  Beav.  161 ;  Davidson  v.  Leslie, 
Ibid.  104. 

A^'here  a  solicitor  applied  to  his  client  for  funds  to  carry  on  a  suit,  and  upon 
the  client  not  furnishing  any,  declined  to  continue  the  conduct  of  the  litigation, 
and  the  cUent  appointed  a  fresh  solicitor  :  Jield  that  this  was  a  discharge  by  the 
solicitor :  Robins  v.  Ooddingham,  L.  E.  13  Eq.  440. 

And  that  the  solicitor  might  be  called  upon  to  deliver  to  the  new  solicitors  the 
papers  relating  to  the  matters  in  question  on  an  undertaking  to  hold  them  without 
prejudice  to  lien,  to  return  them  within  a  limited  time,  and  to  allow  the  former 
solicitor  access  to  them  :  S.  C. 


Delivery  of  'Briefs  and  Papers  hy  former  to  new  Solicitor  to  prosecute  Suit 
— lAen  of  former  Solicitor — Undertaking  to  return. 

Let  Messrs.  Gr.  &  C.  [former  solicitors]  respectively  within  seven 
days  from  tlie  date  of  this  order  deliver  up  on  bath  to  H.,  the  present 
Molicitor  of  the  petitioner,  all  briefs,  oEBce  copies  of  answers,  cases  for 
.the  opinion  of  counsel,  opinions  of  couns-el,  and  all  other  papers  and 
writings  whatsoever  in  or  connected  with  this  cause  in  the  possession 
or  custody  of  the  said  G.  &  C.  or  either  of  them  as  the  solicitors  of  the 
petitioner  F.  which  upon  inspection  the  said  H.  may  deem  necessary 
on  behalf  of  the  petitioner  on  the  hearing  of  this  cause,  the  said  H. 
undertaking  to  receive  and  hold  all  such  papers  and  writings  without 
prejudice  to  any  right  of  lien  thereon  to  which  the  said  G.  &  C.  or 
either  of  them  are  or  is  or  may  be  entitled,  and  to  return  the  same 
undefaced  to  the  said  G.  &  0.  within  fourteen  days  after  the  hearing 
of  this  cause.     Griffiths  v.  Griffiths,  2  Hare,  587. 

Similar  Order  for  the  purpose  of  an  Appeal — Lien — Undertaking. 

Let  E.  M.  within  three  days  after  service  of  this  order  deliver  over 
to  K.  C.  B.,  the  present  solicitor  of  the  Pits  and  Defts,  all  the  deeds, 
books,  documents,  papers,  and  writings  in  these  causes  now  in  his 
custody,  possession,  or  power,  for  the  purposes  of  the  appeal  from  the 
decree  dated,  &c.,  the  said  E.  C.  B.  hereby  undertaking  to  hold  the 
same  subject  to  such  lien  as  the  said  E.  M.  shall  be  lawfully  entitled 
to  thereon,  and  to  return  all  the  said  deeds,  books,  documents,  papers, 
and  writings  within  ten  days  after  the  disposal  of  such  appeal 
Webster  v.  Le  Hunt,  9  W.  K.  804. 

Delivery  of  Deeds  by  Solicitor  to  Client — Payment  into  Court — Lien. 

Let  G.  L.  and  T.  W.,  or  one  of  them,  on  or  before  the  —  day  of  — 
pay  into  Court  to  the  credit  of  this  matter  the  sum  of  £150,  to  an  account 
to  be  intituled  the  account  of  G.  L.,  T.  W.,  and  F.  H.  J.,  without  pre- 
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judice  to  the  taxation  of  the  bill  of  fees  and  disbursements  of  the  said 

F.  H.  J.,  directed  by  the  order  dated,  &c.  Let  F.  H.  J.  within  two  days 
after  notice  to  him  of  such  payment  into  Court  deliver  up  to  the  said 
J.  L.  and  T.  "W.,  or  one  of  them,  or  to  their  solicitors,  all  deeds,  books, 
papers,  and  writings  in  his  custody  or  power  belonging  to  the  said 
Q.  L.  and  T.  W.  in  manner  directed  by  the  said  order  dated,  &c.,  the 
said  Gr.  L.  and  T.  W.  by  their  counsel  tindertaking  to  produce  to 
the  taxing  master,  at  all  proper  times  and  seasons,  all  or  any  of  such 
deeds,  books,  papers,  and  writings  as  they  shall  be  required.  But  this 
order  is  without  prejudice  to  the  lien  (if  any)  of  the  said  F.  H.  J.  upon 
such  deeds,  &c.,  for  costs  alleged  to  be  due  to  him  from  the  estate  of 
C.  H.  L.  deceased.  No  order  as  to  the  costs  of  F.  H.  J.  of  application. 
Be  Jewitt,  34  Beav.  22. 

Delivery  by  Solicitor  of  Order  to  the  Registrar  for  complelion — Lien — 

Costs. 

Let  G.  B.  within  two  days  after  service  of  this  order  leave  the 
order  dated,  &c.,  with  the  proper  officer  of  this  Court  in  order  that 
the  same  may  be  entered.  Let  the  said  order  when  entered  be 
delivered  back  to  the  said  G.  B.  And  W.  H.  D.,  the  solicitor  for  the 
Pit  J.  C,  consenting,  Let  him  pay  to  G.  B.  20«.  for  his  attendance  at 
the  registrar's  ofBce  for  the  purpose  of  entering  the  said  order  and  for 
ihe  fees  of  such  entry.  But  this  order  is  to  be  without  prejudice  to 
any  lien  the  said  G.  B.  has  [upon  the  said  order].  And  at  the  request 
of  G.  B.  by  his  counsel,  and  by  the  consent  of  the  Pit,  Declare  that 

G.  B.  is  entitled  to  a  lien  upon  any  cash  or  funds  which  may  here- 
after be  standing  to  the  credit  of  this  cause  belonging  to  the  Pit  for 
the  bill  of  costs  of  the  said  G.  B.  in  this  cause.  Clifford  v.  Turrill, 
2  De  G.  &  Sm.  1. 

Delivery  of  Office  Copies,  dc,  to  new  Solicitor — In  default  Money  to  he 

refunded. 

Let  J.  L.,  within  fourteen  days,  deliver  to  C.  M.  and  J.  A.  M.  the 
several  offi.ce  copies,  copies  and  papers  mentioned  in  the  schedule  to 
the  Master's  report  dated,  &c.,  or  such  of  them  as  are  in  his  possession 
or  power.  And  in  case  the  said  J.  L.  shall  not  deliver  all  the  office 
copies,  copies  and  papers  mentioned  in  the  said  schedule.  Let  the 
said  J.  L.,  within  fourteen  days,  refund  and  pay  to  the  said  C.  M.  and 
J.  A.  M.,  or  one  of  them,  such  sum  or  sums  of  money  as  have  been 
charged  by  him  for  such  of  the  office  copies  and  papers  as  are  mentioned 
in  the  said  schedule,  and  which  he  shall  not  so  deliver.  Costs  of  order 
dated,  &c.,  and  of  the  reference  thereby  directed,  and  of  this  application 
to  be  paid  by  J.  L.    Bromhead  v.  Hunt  (M.  E.),  Dec.  1,  1828. 
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Lien  of  Solicitor  on  Deeds. 

The  solicitor's  lien  upon  papers  in  Us  possession  is  not  limited  to  the  occasion 
on  which  they  were  delivered,  without  special  agreement :  He  Stirling,  16  Ves. 
258  ;  Be  Pemberton,  18  Ves.  282. 

But  although  the  solicitor's  lien  applies  to  all  his  bills  of  costs,  and  he  has  a 
right  to  retain  the  client's  papers,  the  lien  cannot  be  actively  enforced :  Sozon  v. 
Bolland,  4  My.  &  Or.  354 ;  Heslop  v.  Metcalfe,  3  My.  &  Or.  183. 

Where  the  production  of  a  document  is  required  by  any  party  to  a  suit  for  the 
purpose  of  proving  his  case  it  cannot  be  resisted  on  the  ground  of  the  solicitor's 
lien :  Brassington  v.  Brassington,  1  S.  &  S.  455 ;  Sope  v.  Liddell,  7  De  G-. 
M.  &  G.  331 ;  1  Jur.  (N.S.)  665. 

Nor  is  the  lien  of  the  solicitor  allowed  to  prejudice  the  rights  of  third  parties 
claiming  adversely  to  the  client :  Danlell,  5th  ed.  1715,  and  cases  there  cited. 

The  Court  will  order  the  solicitor  to  deliver  to  the  client  his  papers  upon  pay- 
ment into  Court  of  a  sum  sufficient  to  cover  the  amount  for  which  the  solicitor 
has  a  lien :  Mills  v.  Finlay,  1  Beav.  560;  Be  Bevan  and  Whiting,  33  Beav.  439  ; 
but  see  Bichards  v.  Platel,  1  Cr.  &  P.  79,  82. 

And  pending  taxation  the  Court  has  ordered  delivery  by  the  solicitor  to  the 
client  of  his  papers,  on  the  client's  undertaking  to  produce  them  and  giving 
security  for  the  amount  claimed :  Be  Jewitt,  34  Beav.  22 ;  Order,  p.  592. 

The  Court  will  not  allow  the  solicitor's  lien  upon  a  deed  to  occasion  loss  to  the 
property  comprised  in  it,  as  in  the  case  of  a  policy  of  insurance :  Bichards  v. 
Flatel,  1  Cr.  &  P.  79. 

Nor  to  impede  proceedings  in  a  suit  in  which  an  order  has  been  made  to 
change  the  former  solicitor,  who  had  a  lien :  Webster  v.  Le  Hunt,  9  W.  E.  804  ; 
Order,  p.  591 ;  see  also  Merrywether  v.  Mellish,  13  Ves.  161 ;  Cane  v.  Martin, 
2  Beav.  584. 

The  solicitor,  notwithstanding  his  lien,  is  bound  to  produce  the  papers  of  his 
client  for  the  prosecution  of  the  suit,  and  in  the  case  of  the  client  having  become 
bankrupt,  for  the  benefit  of  his  assignees :  Boss  v.  Laughton,  1  V.  &  B.  349, 
per  Lord  Eldon. 

But  where,  upon  the  death  of  a  deft,  an  executor,  a  fresh  solicitor  was  employed 
by  the  deft's  representative,  an  order  for  the  production  of  documents  by  the 
former  solicitor  was  refused  :  Lord  v.  Wormleighton,  Jac.  580. 

The  lien  of  a  solicitor  will  not  be  allowed  to  prevent  an  order  which  has  been 
passed  being  completed  by  entry,  and  he  will  be  required  to  produce  it :  Clifford 
V.  Turrill,  2  De  G.  &  Sm.  1 ;  Order,  p.  592. 

Where  the  solicitor  had  been  changed,  the  former  solicitor  of  the  pit,  who  had 
become  bankrupt,  was  ordered  to  produce  documents  in  his  possession  necessary 
to  the  assignee  for  drawing  up  orders  in  the  .suit :  Simmorids  v.  Great  Eastern 
By.  Co.,  L.  K.  3  Ch.  797  ;  see  also  Bennett  v.  Baxter,  10  Sim.  417. 

Where  a  solicitor  had  declined  to  proceed  with  a  suit  unless  furnished  with 
funds,  and  the  funds  not  being  furnished,  the  client  changed  his  solicitor,  this  was 
held  as  a  discharge  by  the  former  solicitor,  and  that  he  might  be  called  upon  to 
deliver  to  the  new  solicitor  the  papers,  &c.,  upon  the  usual  undertaking :  Bobins 
V.  Ooldingham,  L.  R.  13  Eq.  440. 

A  solicitor  has  no  right  to  set  up  a  lien  acquired  in  the  cause  against  the 
rights  of  other  parties  in  the  cause  to  production  :  Bodick  v.  Oaudell,  10  Beav. 
270 ;  Ex  parte  Shaw,  Jac.  270  ;  Vale  v.  Oppert,  L.  E.  10  Ch.  340.  See  also 
Palmer  v.  Wright,  10  Beav.  234 ;  N<yHh  v.  Huler,  7  Jur.  (N.S.)  767 ;  Be  Wil- 
liams, 7  Jut.  (N.S)  323. 
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Solicitor's  Liebi  oh  Fond  in  Court. 

The  lien  of  the  solicitor  upon  a  fund  in  Court  recovered  in  a  suit  is  confined  to 
the  costs  of  that  suit :  Sozmi  v.  Bolland,  4  My.  &  Or.   354 ;  Lance  v.  Church, 

4  Madd.  391 ;  Hall  v.  Laver,  1  Hare,  571. 

The  solicitor  employed  hy  a  trustee  has  no  lien  upon  a  trust  fund  not  admi- 
nistered in  Court  for  his  costs,  although  the  trustee  paying  those  costs  may 
himself  retain  them  out  of  the  fund :  Wo/rrall  v.  Harford,  8  Ves.  418  ;  Hall  v. 
Laver,  1  Hare,  571. 

And  with  respect  to  funds  in  Court,  the  trustee,  although  entitled  to  claim  his 
costs,  charges,  and  expenses  as  trustee,  has  no  lien  upon  the  trust  fund  in  respect 
of  his  costs,  not  being  costs,  of  suit :  Hall  v.  Laver,  supra. 

Nor  does  the  employment  of  a  solicitor  by  some  of  several  cestuis  que  trust 
give  the  solicitor  a  lien  upon  the  shares  of  the  other  cestuis  que  trust :  S.  0. 

Where  a  suit  was  instituted  by  the  next  friend  of  an  infant  pit  the  solicitor  was 
held  entitled  to  a  lien  upon  the  fund  in  Court  for  costs  of  suit :  Bonser  v.  Brad- 
slaw,  7  Jur.  (N.S.)  231 ;  9  W.  R.  229  ;  10  W.  R.  481. 

But  a  charging  order  under  the  Act  23  &  24  Vict.  c.  127,  s.  28,  for  costs  of 
such  a  suit  was  refused  upon  the  ground  that  the  Act  was  meant  to  apply  to 
jjarties  who  were  sui  juris :  S.  C. ;  but  see  4  Giff.  260. 

Where  the  solicitors  of  a  party  had  been  changed,  and  the  fund  in  Court  was 
insufficient  for  the  payment  of  both  sets  of  costs,  the  solicitor  who  had  last 
conducted  the  suit  was  held  entitled  to  the  prior  lien :  Oormack  v.  Beasley,  3  De 
a.  &  J.  157. 

The  lien  of  the  solicitor  upon  a  fund,  in  Court  may  be  actively  enforced :  CoweU 
V.  Simpson,  15  Ves.  275. 

If  any  security  has  been  taken  by  a  solicitor  from  his  client  in  any  way  incon- 
sistent with  the  nature  of  the  contract  created  by  the  lien,  the  lien,  whether  upon 
papers  or  a  fund,  seems  to  be  altogether  destroyed :  Daniell,  5th  ed.  1720,  citing 
CoweU  V.  Simpson,  16  Ves.  275,  282 ;  Watson  v.  Lyon,  7  De  Q-.  M.  &.  G.  288. 

The  lien  of  a  solicitor  for  his  costs  on  a  fund  recovered  by  his  exertions  is  not 
affected  by  an  assignment  of  the  fund  by  the  client,  nor  by  a  stop  order  obtained 
by  the  assignee :  Haynes  v.  Cooper,  33  Beav.  431 ;  10  Jur.  (N.S.)  343. 

Kor  does  a  judge's  order,  obtained  adversely  at  common  law,  affect  the  soli- 
citor's lien  upon  the  fund  for  his  costs :  Sympson  v.  Prothero,  3  Jur.  (N.S.)  711 ; 

5  W.  R.  814. 

A  solicitor  is  entitled  to  a  lien  on  costs  ordered  to  be  paid  to  his  client  by 
another  party:  Ex  parte  Cleland,  L.  R.  2  Ch..808.  And  the  right  of  set-off  for 
debt  to  such  party  does  not  prejudice  the  solicitor's  lien :  S.  C. ;  see  also  Be 
Bank  of  Hindustan,  L.  E.  3  Ch.  125. 

But  the  London  agent  of  the  solicitor  is  not  entitled  to  a  lien  on  the  docu- 
ments of  a  client  for  the  amount  of  his  charges  if  nothing  is  due  to  the  country 
solicitor :  Waller  v.  Holmes,  1  J.  &  H.  239 ;  Peatfield  v.  Barlov),  L.  R.  8  Eq. 
61 ;  Cockayne  v,  Harrison,  L.  R.  15  Eq.  298. 

The  solicitor's  lien  for  costs  upon  a  fund  in  Court  is  for  taxed  costs,  unless  the 
bill  has  been  delivered  at  such  a  time  that  the  right  to  tax  was  lost  before  the 
fund  was  paid  into  Court :  De  Bay  v.  Oriffln,  L.  R.  10  Ch.  291. 

Interest  on  Taxed  Costs. 

"  Whenever  a  decree  or  order  is  made  by  the  Court  of  Chancery,  in  which  the 
payment  of  any  costs  previously  taxed,  either  in  the  suit  or  proceeding  in  which 
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such  decree  or  order  is  made,  or  in  any  other  suit  or  proceeding,  is  ordered,  and 
whether  the  certificate  of  such  previous  taxation,  have  been  made  before  the  pass- 
ing of  this  Act  or  be  made  thereafter,  it  shall  be  lawful  for  the  Court  or  judge 
making  such  decree  or  order  to  order  and  direct  the  amount  of  such  costs,  as 
taxed,  including  the  costs  of  taxation  as  ascertained  by  the  said  certificate,  to  be 
paid  with  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum  from  the  date  of 
the  certificate,  the  amount  of  such  interest  to  be  verified  by  affidavit,  and  to  be 
payable  and  recoverable  out  of  the  same  fund  or  in  the  same  manner  as  the 
amount  of  such  costs  " :  23  &  24  Vict.  c.  127,  s.  27. 

Where  the  payment  of  the  costs  ordered  to  be  taxed  and  paid  has  been  unavoid- 
ably delayed,  the  Court  has  made  an  order  for  payment  of  the  interest  at  £4  per  cent. 
from  the  taxing  master's  certificate  to  the  date  of  presentation  of  the  petition : 
CaHer  v.  Carter  (V.-C.  W.),  2  New  Rep.  512 ;  Fox  v.  Charlton,  6  New  Rep.  352. 

And  in  directing  payment  of  a  mortgagee's  principal,  interest,  and  costs,  in- 
terest has  been  ordered  to  be  paid  on  the  costs  from  the  date  of  the  certificate : 
Whitfidd  T.  Roberts,  9  W.  R.  844. 

The  Act  only  applies  to  solicitors,  and  a  party  to  a  suit  cannot  claim  under  it 
interest  upon  his  costs :  Jenner  v.  Morris,  11  W.  R.  943. 

Costs  made  a  Charge. 

Fund  in  Court. 

Declare  that  W.  A.  O.  and  J.  D.  B.,  as  tlie  solicitors  employed  by 
the  Pit  T.  W.  in  prosecuting  his  claim  in  this  suit,  are  entitled  to  a 
charge  upon  the  £ —  Bank  Annuities,  and  £ —  cash  on  the  credit,  &c. 
(by  the  order  dated,  &c.,  directed  to  be  paid  to  the  said  Pit)  for  the 
amount  of  their  costs,  charges,  and  expenses,  in  reference  to  such  suit. 
Let  it  be  referred  to  the  taxing  master  to  tax  the  said  CDsts,  charges, 
and  expenses,  including  therein  the  costs  of  this  application,  and  con- 
sequent thereon. — Directions  for  sale  of  bank  annuities,  and  payment 
of  the  proceeds  and  of  cash  towards  liquidation  of  the  costs.  Be  Oliver 
(V.-C.  B.),  March  29,  1870. 

Suit  hy  Cestui  que  Trust  against  Trustee — Solicitor's  Costs  made  a  Charge 
upon  Shares  of  Pit  and  Deft— Amount  charged  to  he  raised  hy  Sale. 

Declare  that  the  petitioners  are  entitled  to  a  charge  upon  the 
shares  and  interests  of  each  of  them  the  Pit  H.  C.  A.  and  the 
Deft  E.  T.  of  and  in  the  hereditaments  and  premises  at  —  in  the 
petition  mentioned,  or  any  other  property  recovered  by  or  preserved 
for  them  respectively  in  this  suit,  for  the  taxed  costs,  charges,  and  ex- 
penses, when  taxed  under  the  directions  hereinafter  contained,  of  the 
petitioners  of  and  in  reference  to  such  suit  as  the  solicitors  of  the  Pit 
and  Deft  respectively.  Let  it  be  referred  to  the  taxing  master  to  tax 
such  costs,  charges,  and  expenses  (including  therein  their  costs  as 
between  solicitor  and  client  of  and  relating  to  this  application).  Let 
the  amount  of  such  taxed  costs  be  raised  by  a  sale,  with  the  appro- 
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bation  of  the  judge,  of  her  share  and  interest  in  the  said  hereditaments 
and  premises,  or  other  such  property  as  aforesaid,  and  be  paid  to  the 
petitioners  (naming  them).  Let  the  amount  of  such  taxed  costs,  and 
costs,  charges,  and  expenses  found  due  to  the  petitioners  as  the  solicitors 
of  the  Deft  E.  T.,  be  raised  by  a  sale,  with  the  approbation  of  the  judge, 
of  his  shares  and  interest  in  the  said  hereditaments  and  premises  or 
other  such  property  as  aforesaid,  and  be  paid  to  the  petitioners. — Ee- 
ceiver  to  be  continued. — Liberty  to  apply.  Twynam  v.  Porter,  L.  E. 
11  Eq.  181,  188. 

Note  :  This  order  is  in  the  corrected  form ;  not  right  in  report.  See  L.  R. 
11  Eq.  188. 

Foreclosure  Suit — -Deffs  Costa  made  a  Charge — Directions  for  Payment. 

Declare  that  the  petitioners,  as  solicitors  of  the  Deft  W.  E.  D.,  are 
entitled  to  a  charge  upon  all  the  estate  and  interest  of  the  said  Deft 
W.  E.  D.  or  his  assignees  inbantruptcy,inthe  mortgagedpremisesinthe 
decree  mentioned,  and  the  rents  and  profits  thereof,  for  the  amount  of 
their  costs,  charges,  and  expenses,  when  taxed  under  the  direction 
hereinafter  contained,  of  or  in  reference  to  this  suit.  Let  it  be  re- 
ferred to  the  taxing  master  to  tax  such  costs,  charges,  and  expenses. 
Let  the  estate  and  interest  of  the  Deft  M.  S.  T.,  as  the  assignee  in 
bankruptcy  of  the  Deft  W.  E.  D.,  in  the  said  mortgaged  premises,  be 
sold,  with  the  approbation  of  the  judge.  Let  the  moneys  to  arise  from 
sale  be  paid  into  Court  to  the  credit  of  this  cause  S.  v.  L.,  "  Proceeds 
of  sale  of  Deft  D.'s  equity  of  redemption,"  to  the  intent  that  the  same 
may  be  applied  in  payment  to  the  petitioners  of  the  said  costs,  charges, 
and  expenses  when  taxed  and  settled.  Eemainder  of  moneys  to  be  paid 
to  Deft  M.  S.  T.,  as  assignee  of  Deft  W.  K.  D.  Liberty  for  petitioners 
and  M.  S.  T.  to  apply  at  Chambers  for  payment  out  of  purchase- 
money  and  generally.    Scholefield  v.  Lochwood,  L.  E.  7  Eq.  83. 

Suit  on  behalf  of  Infant — Proceedings  adopted — Costs  charged  to  he  raised 
hy  Sale  or  Mortgage. 

Declare  that  J.  B.  J.  in  the  petition  named  was  entitled,  and  that 
the  petitioner  as  his  legal  personal  representative  is  entitled,  to  a 
charge  upon  the  property  comprised  in  the  indenture  dated,  &c.,  for 
the  amount  of  the  costs,  charges,  and  expenses  of  the  Pit,  when  taxed 
under  the  direction  hereinafter  contained,  of  or  in  reference  to  this 
suit.  Let  it  be  referred  to  the  taxing  master  to  tax  such  costs,  charges 
and  expenses,  and  also  the  costs  as  between  solicitor  and  client  of  the 
petitioners  and  respondents  of  this  application.  Let  a  sufficient  sum 
to  pay  what  shall  be  certified  due,  &c.,  be  raised  by  a  sale  or  mortgage 
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of  tte  property,  or  of  a  competent  part  thereof,  with  the  approbation 
of  the  judge.  And  in  case  the  same  be  raised  by  mortgage,  Let  the 
mortgage  be  settled  by  the  judge,  and  be  executed  by  all  necessary 
parties,  as  the  judge  shall  direct ;  and  in  that  case  Let  the  respon- 
dents W.  J.  and  W.  G.  B.  keep  down  the  interest  of  such  mortgage ; 
and  Let  the  money  to  arise  by  the  said  sale  or  mortgage  be  applied  in 
payment  of  the  said  costs,  and  be  in  the  meantime  paid  into  Court  to 
the  credit,  &c. ;  and  upon  the  execution  of  the  said  mortgage  (to  be 
certified,  &c.)  Let  the  said  costs  be  paid  as  follows,  &c.  And  if  the 
money  be  i  aised  by  sale,  parties  to  have  liberty  to  apply  as  they  may 
be  advised.    Baile  v.  Baile,  L.  E.  13  Eq.  497. 

Married  Woman's  separate  Estate — Costs  of  Defence  to  Suit  charged  on  her 


Declaee  that  the  Deft  D.  K.  is  entitled  to  a  charge  upon  the  annuity 
of  £300  in  favour  of  E.  L.,  the  wife  of  W.  B.  L.,  secured  by  the  inden- 
ture of  settlement  dated,  &c.,  for  the  amount  of  the  costs  taxed  under 
the  decree  dated  the  —  day  of  — ,  of  the  said  E.  L.  in  the  suit  of 
L.  V.  D.  and  others,  and  for  his  further  costs,  charges,  and  expenses, 
as  solicitor  for  the  said  E.  L.,  of  and  in  reference  to  the  said  suit  of 
L.  V.  D.,  bejond  the  party  and  party  costs,  when  taxed  as  hereinafter 
directed.  Let  it  be  referred,  &c.,  to  tax  the  said  further  costs,  charges, 
and  expenses  of  the  said  D.  K.,  as  such  solicitor  of  the  Deft  E.  L.  in 
the  said  suit,  beyond  the  costs  of  the  said  Deft  taxed  under  the  decree 
dated,  &o.,  as  between  party  and  party.  Let  the  said  D.  K.  give 
credit  for  all  sums  of  money  received  by  him  for  or  on  account  of  the 
said  costs,  charges,  and  expenses,  and  be  at  liberty  to  charge  all  sums 
of  money  paid  by  him  in  respect  of  the  said  costs,  charges,  and  ex- 
penses. Taxing  master  to  certify  balance.  Let  it  be  referred,  &c.,  to 
tax  the  said  D.  K.  and  all  parties  appearing  on  his  application,  made 
on  the  —  day  of  — ,  their  costs  of  his  said  application,  and  consequent 
thereon,  as  between  solicitor  and  client.  Liberty  for  the  said  D.  K. 
to  apply  at  Chambers  as  to  enforcing  the  said  charge.  Liberty  for  the 
said  D.  K.,  and  the  said  parties  appearing  on  his  said  petition,  to  apply 
as  to  payment  of  the  said  costs,  charges,  and  expenses  when  taxed. 
Be  Keane,  L.  E.  12  Eq.  115. 

Administration  Suit — Charge  of  Solicitor  irrespective  of  his  Client's  Interest. 

Declare  that  the  petitioner  J.  H.  K.,  solicitor  to  the  Pits  in  the  first 
and  third  causes,  and  to  J.  B.,  Deft  in  third  cause,  has  a  lien  upon  the 
costs  of  the  parties  for  whom,  on  the  —  day  of  — ,  he  acted  as  solicitor, 
and  by  the  order  dated,  &c.,  directed  to  be  paid  by  the  Defts  J.  E.  and 
E.  D.  out  of  the  assets  of  J.  B.,  the  testator  in  these  causes  named. 

2  It 
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Let  the  said  J.  E.  and  E.  D.  pay  to  the  petitioner  J.  H.  K.  the  said 

costs  when  taxed.     Let  the  costs  of  the  respondents te  included 

in  the  costs  directed  to  he  taxed  by  the  said  order,  and  be  paid  out  of 
the  assets  of  the  said  testator.    Bailey  v.  Birchall,  2  H.  &  M.  371. 

Costs  declared  a  Charge-r-Payment  out  of  a  Fund  in  Court — Cheque  drawn._ 

Declare  that  the  petitioner  J.  G.,  as  the  solicitor  employed  by  John 
W.  in  the  petition  named,  in  prosecuting  his  claim  in  these  causes  is 
entitled  to  a  charge  upon  the  sum  of  £ —  (the  sum  apportioned  in  pur- 
suance of  the  order  dated,  &c.,  to  the  said  J.  W.)  in  respect  of  the 
claim  of  the  petitioner  for  the  amount  of  his  costs,  charges,  and  expenses 
of  or  in  reference  to  the  prosecution  of  such  claim  in  these  causes. 
Let  it  be  referred  to  the  taxing  master  to  tax  the  petitioner  his  costs, 
charges,  and  expenses  of  the  prosecution  of  the  claim  of  the  said  J.  W. 
in  these  causes,  and  his  costs  of  this  application  and  of  the  said  order 
dated  the  —  day  of  — ,  Let  the  said  order  dated,  &o.,  be  discharged, 
and  let  the  said  costs,  when  taxed,  be  paid  to  the  petitioner  J.  G.  out 
of  the  said  sum  of  £ — ,  for  which  a  cheque  has  been  drawn  by  the 
4^ccountant-General  [Paymaster-General]  in  favour  of  J.  W.  named  in 
the  said  order  dated,  &c.,  so  far  as  such  sum  shall  extend  for  payment 
of  the  same.  Let  the  residue  (if  any)  of  the  said  £ — -,  after  the  pay- 
ments aforesaid,  be  paid  to  the  said  J.  W.,  pursuant  to  the  said  order 
dated,  &c.     Gerrard  v.  Dawes  (V.-C.  S.),  Dec.  3,  1869. 

Costs  made  a  Charge. 
23  &  24  Vict.  c.  127. 

"  In  every  case  in  which  an  attorney  or  solicitor  shall  be  employed  to  prosecute 
or  defend  any  suit,  matter,  or  proceeding  in  any  Court  of  Justice,  it  shall  be 
lawful  for  the  Court  or  judge  before  whom  any  such  suit,  matter,  or  proceeding 
has  been  heard  or  shall  be  depending,  to  declare  such  attorney  or  solicitor  enti- 
tled to  a  charge  upon  the  property  recovered  or  preserved,  and  upon  such  declara- 
tion being  made,  such  attorney  or  solicitor  shall  have  a  charge  upon  and  against 
and  a  right  to  payment  out  of  the  property,  of  whatever  nature,  tenure,  or  kind 
the  same  may  be,  which  shall  have  been  recovered  or  preserved  through  the  in- 
strumentality of  any  such  attorney  or  solicitor,  for  the  taxed  costs,  charges,  and 
expenses  of  or  in  reference  to  such  suit,  matter,  or  proceeding  " :  23  &  24  Tiot. 
c.  127,  s.  28. 

"  And  it  shall  be  lawful  for  such  Court  or  judge  to  make  such  order  or  orders 
for  taxation  of  and  for  raising  and  payment  of  such  costs,  charges,  and  expenses 
out  of  the  said  property  as  to  such  Court  or  judge  shall  appear  just  and  proper ; 
and  all  conveyances  and  acts  done  to  defeat,  or  which  shall  operate  to  defeat, 
such  charge  or  right,  shall,  unless  made  to  a  londfide  purchaser  for  value  with- 
out notice,  be  absolutely  void  and  of  no  effect  as  against  such  charge  or  right": 
Ibid. 

But  no  such  order  shall  be  made  by  any  such  Court  or  judge  in  any  case  in 
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which  the  right  to  recover  payment  of  such  costs,  charges,  and  expenses  is  barred 
by  any  Statute  of  Limitations :  Ibid. 

In  an  administration  suit  a  solicitor  was  held  entitled  under  this  Act  to  a  charge 
upon  property  recovered  or  preserved  for  the  costs  of  the  litigation,  irrespective  of 
his  client's  interest  in  the  property,  and  although  it  turned  out  that  the  client 
never  had  any  interest  in  it :  Bailey  v.  Birchall,  2  H.  &M.  371 ;  11  Jur.  (N.S.), 
57 ;  Order,  p.  598. 

But  as  a  general  rule  the  charge  for  costs  to  which  the  solicitor  is  entitled 
extends  to  the  property  of  his  client  only :  Berrie  v.  Howitt,  L.  R.  9  Bq.  1.  See 
also  Levns  v.  Buncombe,  20  Beav.  398 ;  Field  v.  Moore,  19  Beav.  176 ;  7  De 
G.  M.  &  G.  691. 

The  costs  may  be  made  a  charge  notwithstanding  that  a  decree  for  adminisiia- 
tion  of  the  client's  estate  may  have  been  made,  and  notwithstanding  the  client's 
death,  and  may  be  made  against  real  estate  :  Wilson  v.  Bound,  4  Griff.  416 ;  10 
Jur.  (N.S.)  34. 

And  at  common  law  the  solicitor  has  been  declared  entitled  to  a  charge  upon 
land  recovered  in  ejectment  for  his  costs  of  the  litigation :  Ex  pai  te  Seamcm,  10 
Jur.  (N.S.)  593. 

The  town  agent  of  a  country  solicitor  has  been  declared  entitled  to  a  charge  on 
property  recovered  by  him  in  certain  suits  for  an  unascertained  balance  due  to 
to  him  by  the  country  solicitor :  Tardrew  v.  Howell,  3  Giff.  381 ;  f  Jur.  (N.S.) 
1120. 

Where  in  a  foreclosure  suit' the  right  of  a  deft  to  a  second  mortgage  on  the 
property  had  been  established,  the  solicitor  was  held  entitled  to  a  declaration  of 
charge  under  the  Act :  See  Scholefdd  v.  Lockwood,  L.  R.  7  Eq.  83 ;  Order,  p.  596. 
So,  too,  in  a  suit  by  a  cestui  que  trust  against  his  trustee  praying  for  an 
account  and  reconveyance,  where  a  receiver  had  been  appointed  adversely  to  the 
deft,  and  the  suit  was  subsequently  compromised  by  the  pit  without  the  know- 
ledge of  her  solicitor,  he  was  held  entitled  to  a  charge  for  his  costs :  Twynam  v. 
Porter,  L.  B.  11  Eq.  181 ;  Order,  p.  596. 

The  Court  has  refused  to  make  an  order  under  the  Act  declaring  costs  a 
charge  upon  an  infant's  property,  upon  the  ground  that  the  Act  only  appHed  to 
parties  who  were  sui  juris :  Borvyer  v.  Bradshaw,  7  Jur.  (N.S.)  231 ;  9  W.  R. 
229  ;  afBrmed  10  W.  B.  481. 

But  where  the  infant  attains  twenty-one  the  Court  has  made  an  order 
declaring  the  charge  upon  the  property  recovered  for  the  amoimt  of  unpaid  costs, 
and  a  sale  for  the  purpose  of  paying  such  costs :  Bowyer  v.  Bradshaw,  4  Giff. 
260 ;  9  Jur.  (N.S.)  1048. 

And  where  upon  attaining  twenty-one  the  infant  does  not  repudiate  the 
past  proceedings,  and  the  property  has  been  "  recovered  "  or  "  preserved  "  within 
the  meaning  of  the  Act,  the  Court  wiE  establish  the  charge :  Baile  v.  Baile, 
L.  R.  13  Eq.  497 ;  Order,  p.  597. 

The  costs  of  a  married  woman  incurred  by  her  in  defence  to  a  siiit  by  her 
husband  to  set  aside  a  settlement,  whereby  funds  were  assigned  to  trustees  to 
secure  an  annuity  to  her  separate  use,  have  been  charged  under  the  Act  upon  her 
annuity :  Be  Keane,  L.  B.  12  Eq.  115. 

The  right  to  an  order  under  the  Act  is  not  personal  to  the  solicitor,  but  may  be 
extended  to  his  personal  representative  :  Baile  v.  Baile,  L.  R.  13  Eq.  497. 

The  Court  has  under  its  general  jurisdiction  declared  that  the  costs  of  a  parti- 
tion suit  and  of  a  suit  to  obtain  a  declaration  of  lien  were  costs  for  which  the 
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solicitor  had  a  lien  on  the  fund  in  Court :  PriicTiard  v.  Edberts,  L.  E.  17  Eq.  222  ; 
see  also  Sympson  v.  Prothero,  3  Jur.  (N.S.)  711. 

And  has  declared  a  solicitor  entitled  to  a  charge  for  his  costs  on  property,  the 
suhjeot  of  a  successful  suit  conducted  by  him  against  an  incumbrancer,  although 
the  incumbrance  was  valueless :  Se  Fiddey,  L.  E.  7  Ch.  773. 

Where  in  an  administration  suit  the  proceedings  had  not  been  prosecuted 
beyond  taking  the  usual  administration  accounts,  a  petition  by  the  solicitor  for 
the  pit  praying  that  his  costs  might  be  charged  under  the  Act  on  the  pit's  interest 
in  the  estate  was  dismissed:  Pemberton  v.Easton,  L.  E.  16  Eq.  490. 

A  suit  which  only  relates  to  an  easement  is  not  a  suit  in  which  it  can  be  said 
that  property  is  recovered  or  preserved,  even  though  a  mandatory  injunction  for 
pulling  down  buildings  is  refused :  Foxon  v.  Qascoigne,  L.  E.  9  Ch.  654. 

The  lien  given  by  the  23  &  24  Vict.  c.  127  is  for  taxed  costs  :  Bailey  v.  JBirchall, 
2  H.  &  M.  371 ;  11  Jur.  (N.S.)  57 ;  Order,  p.  598 ;  De  Bay  v.  Oriffin,  L.  E.  10 
Ch.  291. 

Taxation  op  Solicitor's  Bill. 

(Attorneys  and  Solicitors  Act,  6  &  7  Vict.  c.  73.) 

Application  of  the  Party  chargeahle — Bill  delivered  within  One  Month — 
Order  of  Course — Sect.  37. 

Upon  the  petition  of  B.,  &c.,  preferred,  &c.,  it  was  alleged  that  the 
petitioner  emploj-ed  the  above-named  H.  as  his  solicitor  in  a  certain 
suit  in  this  Court,  in  which  C.  and  others  are  Pits  and  the  petitioner 
and  others  are  Defts,  and  in  other  matters  ;  that  the  said  solicitor  on 
or  about  the  —  day  of  —  [within  one  calendar  month']  delivered  unto  the 
petitioner  his  bill  [or,  —  bills]  of  fees  and  disbursements,  which,  as  the 
petitioner  is  advised,  contains  [or,  contain]  many  unreasonable  and 
extravagant  charges  [or,  employed  the  said  A.  in  certain  matters  of 
business  ;  that  the  said  solicitor  on  or  about  the —  day  of — delivered 
unto  the  petitioner  his  bill  of  fees  and  disbursements,  which,  as  the 
petitioner  is  advised,  contains  many  unreasonable  and  extravagant 
charges,  and  the  same  does  not  contain  any  item  for  business  done  in 
any  of  the  Courts  of  Law  or  Equity].  That  the  petitioner  submits  to 
pay  what  shall  appear  to  be  due  to  the  said  solicitor  on  the  taxation  of 
his  said  bill  [or,  bUls]  ;  it  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  it  be  referred  to  the  taxing  master  to  tax  and  settle  the 
said  bill  [or,  bills],  and  that  the  petitioner  and  also  the  said  solicitor  do 
produce  before  the  said  master  upon  oath  as  he  shall  direct,  all  books, 
papers,  and  writings  in  their  custody  or  power  respectively  relating 
to  the  matters  hereby  referred  or  to  any  of  them ;  and  that  they  be 
examined  touching  the  same  matters,  or  any  of  them,  as  the  said 
master  shall  direct.  And  it  is  ordered  that  the  said  solicitor  do  give 
credit  fur  all  sums  of  money  by  him  received  of  or  on  account  of  the 
petitioner.  And  it  is  ordered  that  if  the  said  bill  [or,  bills]  when 
taxed  be  less  by  a  sixth  part  than  the  said  bill  [or,  bills]  as  delivered 
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the  said  master  do  tax  the  costs  of  the  petitioners  of  this  reference,  and 
if  the  said  bill  [or,  bills]  when  taxed  shall  not  be  less  by  a  sixth  part 
than  the  said  bill  [or,  bills]  as  delivered,  the  said  master  do  tax  the 
costs  of  the  said  solicitor  of  such  reference.  And  it  is  ordered  that  the 
said  master  do  certify  the  amount  due  from  the  petitioner  to  the  said 
solicitor,  or  from  him  to  the  petitioner  as  the  case  may  be,  having  re- 
gard to  the  costs  of  such  reference  so  to  be  taxed  as  aforesaid,  and  any 
sum  or  sums  of  money  which  may  have  been  so  received  or  paid  as 
aforesaid.  And  it  is  ordered  that  the  amount  so  to  be  certified  be 
paid  within  twenty-one  days  after  service  of  this  order  and  of  the 
taxing  master's  certificate,  to  be  made  in  pursuance  thereof,  unless  the 
Court  shall  upon  special  circumstances  to  be  certified  by  the  said 
master  otherwise  order,  upon  application  to  be  made  within  one  week 
after  the  date  of  the  said  master's  certificate,  by  the  party  liable  to 
pay  such  amount.  And  it  is  ordered  that  upon  payment  by  the 
petitioner  to  the  said  solicitor  of  what  may  be  certified  to  be  due  to 
him  as  aforesaid,  or  in  case  it  shall  appear  that  there  is  nothing  due  to 
him,  he,  the  said  solicitor,  do  deliver  to  the  petitionei  s  upon  oath  all 
deeds,  books,  papers,  and  writings  in  his  custody  or  power  belonging 
to  the  petitioner.  And  it  is  ordered  that  no  proceedings  at  law  or 
otherwise  be  commenced  against  the  petitioner  in  respect  of  the  said 
bill  [or,  bills]  pending  such  reference.     Bolls  Form. 

Application  of  Party  chargeable — Bill  delivered  more  than  One  Month  and 
less  than  Twelve  Months — Order  of  Course — Sect.  37. 

Upon  the  petition  of  B.,  &c.,  it  was  alleged  that  the  petitioner 
employed  the  above-named  A.  as  his  solicitor,  &c.  That  the  said 
solicitor,  on  or  about  the  —  day  of  — ,  delivered,  &c.  [see  form,  swpm]. 
That  the  petitioner  submits  to  pay  what  shall  appear  to  be  due  to  the 
said  solicitor  on  the  taxation  of  the  said  bill.  It  was  therefore 
prayed,  and  it  is  accordingly  ordered,  that  it  be  referred  to  the  taxing 
master  to  tax  and  settle,  &c.     [Consequential  directions  as  in  last  form.] 

But  the  said  master  is  to  make  his  certificate  in  a  month,  unless  the 
said  master  shall  certify  that  further  time  is  necessary  to  enable  him 
to  make  his  certificate,  or  this  order  is  to  be  of  no  effect. 

Application  of  Solicitor — Bill  delivered  more  than  One  Month  and  less  than 
Twelve  Months — Order  of  Course — Sect.  37. 

Upon  the  petition  of  B.,  &c.,  it  was  alleged  that  the  petitioner  was 
employed  by  A.,  &c.  [see  first  form],  that  the  petitioner  transacted  such 
business,  and  on  tlie  —  day  of  —  caused  a  bill  of  his  charges  accom- 
panied by  a  letter  subscribed  with  his  own  proper  hand  to  be  person- 
ally delivered  [or,  sent  by  post]  to  the  said  A. ;  that  the  said  A.  has 
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not  paid  the  petitioner's  said  bill,  nor  taken  any  steps  to  get  the  same 
taxed ;  It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  it  be 
referred  to  the  taxing  master  to  tax  and  settle  the  said  bill ;  and  that 
the  petitioner  and  the  said  A.  do  produce,  &c.,  and  that  they  be  ex- 
amined, &c. ;  and  it  is  ordered  that  the  petitioner  do  give  credit,  &c., 
and  be  at  liberty  to  charge,  &c. ;  and  it  is  ordered  that  in  case  the  said 
A.  shall  attend  upon  such  taxation  if  the  said  bill  when  taxed  be  less 
by  a  sixth  part  than  the  said  bill  so  delivered,  the  said  master  do  tax 
the  costs  of  the  said  A.  of  this  reference ;  and  if  the  said  bill  when 
taxed  shall  not  be  less  by  a  sixth  part  than  the  said  biU.  so  delivered 
the  said  master  do  tax  the  petitioner's  costs  of  such  reference ;  and  it 
is  ordered  that  the  said  master  do  certify  the  amount  due  from  the 
said  A.  to  the  petitioner,  or  from  the  petitioner  to  the  said  A.,  as  the 
case  may  be,  having  regard  to  the  costs  of  such  reference  if  taxed  as 
aforesaid,  and  any  sum  or  sums  of  money  which  may  have  been  so 
received  or  paid  as  aforesaid.  And  in  case  the  said  A.  shall  pay  to  the 
petitioner  such  sum  as  may  be  certified  to  be  due  to  him  without  further 
order,  or  in  case  the  said  master  shall  certify  that  there  is  nothing  due 
to  the  petitioner,  or  that  he  has  been  overpaid,  it  is  ordered  that  the 
petitioner  do  deliver  to  the  said  A.  upon  oath  all  deeds,  books,  papers, 
and  writings  in  his  custody  or  power  belonging  to  the  said  A. ;  and  it 
is  ordered  that  no  proceedings  at  law  or  otherwise  be  taken  by  the 
petitioners  against  the  said  A.  pending  such  reference.  And  it  is 
ordered  that  a  copy  of  this  order  be  personally  served  on  the  said  A. 
one  week  at  the  least  before  any  warrant  is  taken  out  for  the  taxation 
of  the  said  bill.     EoUs  Form. 

Application  of  Party  chargeable — Order  of  Course  to  deliver  and  tax  Bill — 

Sect.  37. 

Upon  the  petition  of  A.,  &c.,  it  was  alleged  that  the  petitioner  em- 
ployed the  above-named  B.  as  his  solicitor,  &c.  [see  first  form]  ;  that  the 
petitioner  is  desirous  of  obtaining  the  papers  in  the  possession  of  the 
said  solicitor  belonging  to  the  petitioner,  but  the  said  solicitor  refuses 
to  deliver  up  the  same  until  the  bill  of  costs  is  paid ;  that  the  said 
solicitor  although  applied  to  has  not  delivered  his  bill  of  costs  against 
the  petitioner ;  that  the  petitioner  submits  to  pay  what  shall  appear 
to  be  due  in  respect  of  the  said  bill :  it  was  therefore  prayed,  and  it  is 
accordingly  ordered,  that  the  said  solicitor  do  within  a  fortnight  after 
notice  hereof  deliver  to  the  petitioner  a  bill  of  fees  and  disbursements 
in  all  suits,  causes,  and  other  matters  of  business  in  which  he  has  been 
employed  as  the  attorney  or  solicitor  for  the  petitioner :  and  it  is 
ordered  that  it  be  referred  to  the  taxing  master  to  tax  and  settle  such 
bill.    IGonseguential  directions  as  in  first  form.] 
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Application  of  Party  chargeable — Order  of  Course  to  tax  after  Action  but 
before  Verdict  or  Writ  of  Inquiry,  and  before  expiration  of  Twelve 
Months— Sect.  37. 

Upon  the  petition  of  A.,  &c.,  it  was  alleged  that  the  petitioner  em- 
ployed the  above-named  B.  as  his  solicitor,  &o.  [see  first  form] ;  that  the 
said  solicitor  has  commenced  an  action  against  the  said  A.  in  the 
Court  of,  &c.,  to  recover  the  amount  of  the  said  bill ;  that  the  petitioner 
submits  to  pay  what  shall  appear  to  be  due  to  the  said  solicitor  on  the 
taxation  of  the  said  bUl :  It  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  it  be  referred  to  the  taxing  master  to  tax  and  settle  the 
said  bill ;  and  that  the  petitioner  and  also  the  said  solicitor  do 
produce,  &c.,  and  give  credit,  &c.  [see  first  form}.  And  in  case  it  shall 
appear  that  there  is  anything  due  to  the  said  solicitor,  it  is  ordered 
that  the  said  master  do  tax  the  said  solicitor  his  costs  of  the  said  action 
at  law,  and  that  such  costs  be  added  to  the  amount  which  shall  be  so 
found  due ;  and  it  is  ordered  that  if  the  said  bill  when  taxed  be  less 
by  a  sixth  part  than  the  said  bill  so  delivered,  the  said  master  do  tax 
the  costs  of  the  petitioner  of  this  reference  ;  and  if  the  said  bill  when 
taxed  shall  not  be  less  by  a  sixth  part  than  the  said  bill  so  delivered 
the  said  master  do  tax  the  costs  of  the  said  solicitor  of  such  reference ; 
and  it  is  ordered  that  the  said  master  do  certify,  &c.,  having  regard, 
&C. ;  and  it  is  ordered  that  the  amount  so  to  be  certified  be  paid  accord- 
ingly unless  the  Court  shall,  upon  special  circumstances  to  be  certified 
by  the  said  master,  otherwise  order  upon  application  to  be  made 
within  one  week  after  the  date  of  the  said  master's  certificate  by  the 
party  liable  to  pay  such  amount ;  and  it  is  ordered  that  upon  payment 
by  the  petitioner  to  the  said  solicitor  of  what  may  be  certified  to  be 
due  to  him  as  aforesaid,  or  in  case  it  shall  appear  that  there  is  nothing 
due  to  him,  the  said  solicitor  do  deliver  to  the  petitioner  upon  oath  all 
deeds,  books,  papers,  and  writings  in  his  custody  or  power  belonging 
to  the  petitioner ;  and  it  is  ordered  that  all  further  proceedings  at 
law  against  the  petitioner  in  respect  of  the  said  bill  be  stayed  pending 
such  reference ;  but  the  petitioner  is  to  carry  this  order  and  the  said 
bill  of  costs  into  the  office  of  the  said  master  on  or  before  the  —  day 
of  — ,  and  in  default  thereof  the  said  solicitor  is  to  be  at  liberty  to 
proceed  with  the  said  action  at  law  as  if  this  order  had  not  been  made ; 
and  it  is  ordered  that  either  party  be  at  liberty  to  prosecute  this  order: 
and  the  said  master  is  to  make  his  certificate  in  a  fortnight  from  the 
—  day  of —  unless  the  said  master  shall  certify  that  further  time  is 
necessary  to  enable  him  to  make  his  certificate,  or  this  order  is  to  be 
of  no  effect ;  and  in  case  the  said  master  shall  not  state  any  special 
circumstances  in  his  said  certificate,  and  shall  certify  that  there  is 
anything  due  from  the  petitioner  to  the  said  solicitor,  it  is  ordered 
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ihat  the  amount  so  certified  be  paid  by  the  petitioner  to  the  said  soli- 
citor ;  and  in  default  of  such  payment  being  made  the  said  solicitor  is 
to  he  at  liberty  at  any  time  after  two  days  from  the  filing  of  the  said 
master's  certificate,  without  service  of  this  order  or  of  such  certificate, 
to  sue  out  execution  against  the  petitioner  by  fi.  fa.,  writ  of  elegit,  or 
otherwise,  for  the  amount  which  may  be  so  certified  to  be  due  as  afore- 
said.   Bolls  Form. 

Application  of  Party  chargeable — Order  of  Course  to  tax  Bill  delivered  by 
Executor  or  Administrator  of  deceased  Solicitor— Sect.  37. 

Upon  the  petition  of  B.,  &c.,  it  was  alleged  that  the  petitioner  em- 
ployed the  above-named  A.,  &c.  [see  first  form,  p.  600J  ;  that  the  said 
A.  is  since  deceased,  and  D.  as  the  administrator  [or,  executor]  of  the 
said  A.,  on  or  about  the  —  day  of —  delivered  to  the  petitioner  the 
bill  of  fees  and  disbursements  of  the  said  A.,  which,  as  the  petitioner 
is  advised,  contains,  &c. ;  that  the  petitioner  submits,  &c.  It  was  there- 
fore prayed,  and  it  is  accordingly  ordered  that  it  be  referred,  &c.,  and 
that  the  petitioner  and  the  said  D.  do  produce,  &c.,  and  that  they  be 
examined,  &o.  And  it  is  ordered  that  the  said  D.  do  give  credit  for 
all  sums  of  money  received  by  him  or  the  said  A.  of  or  on  account  of 
the  petitioner,  and  he  at  liberty  to  charge  all  sums  of  money  paid  by 
him  or  the  said  A.  to  or  on  account  of  the  petitioner.  And  it  is  ordered 
that  if  such  bill  when  taxed  be  less  hj,  a  sixth,  part,  &c.  And  it  is 
ordered  that  the  said  master  do  certify,  &c.,  having  regard,  &c.  And 
it  is  ordered  that  any  amount  so  to  be  certified  to  be  due  from  the  peti- 
tioner to  the  estate  of  the  said  A.  be  paid  to  the  said  D.  within  twenty- 
one  days,  &c.,  unless,  &c.,  upon  application  to  he  made  within  one 
week  after  the  date  of  the  said  master's  certificate  by  the  petitioner. 
And  it  is  ordered  that  upon  payment  by  the  petitioner  to  the  said  D. 
of  what  may  be  certified,  &c.,  the  said  D.  do  deliver,  &c. ;  and  it  is 
ordered  that  no  proceedings  at  law  or  otherwise  be  commenced,  &c., 
but  the  said  master  is  to  make  his  certificate  in  a  month  unless  the  said 
master  shall  certify  that  further  time  is  necessaiy  to  enable  him  to 
make  his  certificate,  or  this  order  is  to  be  of  no  effect.  And  in  case  the 
said  master  shall  certify  that  any  amount  is  due  from  the  estate  of  the 
said  A.,  and  the  said  hill  when  taxed  shall  be  less  by  a  sixth  part  than 
the  said  hill  as  delivered,  it  is  ordered  that  the  said  D.  do  pay  to  the 
petitioner  the  amount  which  the  said  master  shall  certify  to  be  due 
for  the  costs  of  the  said  reference.    Bolls  Form. 

Application  of  Party  chargeable — Order  of  Course  to  deliver  Bill  to 
Executor  or  Administrator  of  deceased  Client — Sect.  37. 

Upon  the  petition  of  B.,  &c.,  the  executor  [or,  administrator]  of  C. 
deceased,  it  was  alleged  that  the  said  C.  in  his  lifetime  employed  the 
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above-named  A.  as  his  solicitor  in,  &c.  [see  first  form,  p.  600] :  that  the 
said  C.  has  since  died,  and  that  administration  of  his  efi'ects  [or,  pro- 
bate of  his  will]  has  been  granted  to  B. ;  that  the  petitioned  is  desirous 
of  obtaining  the  papers  in  the  possession  of  the  said  solicitor  belonging 
to  the  petitioner  as  such  administrator  [or,  executor],  but  the  said  soli- 
citor refuses  to  deliver  up  the  same  until  his  bill  of  costs  is  paid  ;  that 
the  said  solicitor  though  applied  to  has  not  delivered  his  bill  of  costs 
against  the  petitioner  as  such  administrator  or  executor  as  aforesaid  ; 
that  the  petitioner  submits  to  pay  what  shall  appear  to  be  due  in 
respect  of  the  said  bill :  It  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  the  said  solicitor  do  within  a  fortnight  after  notice  hereof 
deliver  to  the  petitioner  a  bill  of  fees  and  disbursements  in  all  suits, 
causes  and  other  matters  of  business  in  which  he  has  been  employed 
as  the  attorney  or  solicitor  for  the  said  G.  deceased,  and  that  it  be  re- 
ferred, &c.,  to  tax  and  settle  the  said  bill,  and  that  the  petitioners  and 
the  said  solicitor  do  produce,  &c.,  and  that  they  be  examined,  &c., 
and  that  the  said  solicitor  do  give  credit,  &o.,  and  be  at  liberty  to 
charge,  &c.  [Consequential  directions  as  in  first  form,  p.  600.]  Rolls 
Form. 

Application  of  One  of  Two  Parties  chargedfile — Special  Order — Leave  to 
dispute  Retainer — Oosts  except  as  to  Betainerto  abide  Result — Sect.  37. 

Le  r  it  be  referred  to  the  taxing  master  to  tax,  &o.,  the  three  bills, 
&c.,  of  W.  M.  K.  in  certain  matters  in  this  Court,  namely,  &c.,  and 
amounting  respectively  to  £ — .  Let  the  applicant  J.  C.  C.  and  Sir  S.  B. 
respectively  be  at  liberty  to  question  the  retainer  by  them  or  either 
of  them  of  the  said  W.  M.  K.  j  and  in  case  it  shall  appear  that  any- 
thing is  due  to  the  said  W.  M.  K.,  Let  the  master  tax  him  his  costs  of 
the  action  at  law  now  pending  in  respect  of  £469  19s.  2d.,  the  amount 
of  two  of  the  said  bills.  Let  such  last-mentioned  costs  be  added  to 
the  amount  which  shall  be  so  found  due.  Let  the  applicant  and  the 
said  Sir  S.  B.  and  W.  M.  K.  respectively  produce,  &c.  Let  the  said 
W.  M.  K.  give  credit  for  all  sums  of  money  received  by  him  of  or  on 
account  of  the  applicant  J.  C.  C.  and  the  said  Sir  S.  B.,  or  either  of 
them,  and  be  at  liberty  to  charge  all  sums  of  money  paid  by  him  to 
or  on  account  of  the  applicant  and  the  said  Sir  S.  B.,  or  either  of  them. 
Let  the  costs  of  the  reference  so  far  as  the  same  relate  to  the  question 
of  the  retainer  be  reserved  until  after  the  master  shall  have  made  his 
certificate.  And  if  the  said  bills  when  taxed  be  less  by  a  sixth  than 
the  said  bills  as  delivered,  Let  the  master  tax  the  costs  of  the  appli- 
cant and  of  the  said  Sir  S.  B.  of  this  application  and  obtaining  this  order 
and  of  the  said  reference,  otber  than  the  costs  hereby  reserved.  And  if 
the  said  bills  when  taxed  shall  not  be  less  by  a  sixth  than  the  said  bills 
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as  delivered,  the  master  is  to  tax  the  costs  of  the  said  W.  M.  K.  of  obtain- 
ing this  order  and  of  the  said  reference  other  than  the  costs  hereby 
reserved.     And  the  master  is  to  certify  the  amount  due  from  the  appli- 
cant and  Sir  S.  B.,  or  either  of  them,  as  the  case  may  be,  to  the  said 
W.  M.  K.,  or  from  him  to  the  applicant  and  Sir  S.  B.,  or  to  either  of 
them  as  the  case  may  be,  having  regard  to  the  costs  of  obtaining 
this  order  and  of  the  said  reference  to  be  taxed  as  aforesaid,  and  any 
sum  or  sums  of  money  which  may  have  been  so  received  or  paid  as 
aforesaid.     And  if  in  taxing  the  said  three  bills  it  shall  appear  that 
any  of  the  said  three  bills  or  any  parts  thereof  ought  on  taxation  to 
be  disallowed  as  against  the  applicant  and  the  said  Sir  S.  B.  jointlyj 
but  are  proper  to  be  allowed  as  against  either  of  them  separately,  then 
such  bills  or  parts  of  bills  are  to  be  treated  as  bills  or  parts  of  bills 
against  the  applicant  or  the  said  Sir  S.  B.  separately,  as  the  case  may 
be.     And  Let  the  taxing  master  in  his  certificate  distinguish  by  and  to 
whom  each  sum  by  him  found  due  is  to  be  paid.     Let  the  amount  so 
to  be  certified  be  paid  accordingly,  unless  the  Court  shall  upon  special 
circumstances  to  be  certified  by  the  master  otherwise  order,  upon  ap- 
plication to  be  made  within  one  week  after  the  date  of  the  master's 
certificate  by  the  person  or  persons  liable  to  pay  such  amount.     And  Let, 
upon  payment  by  the  applicant  and  Sir  S.B.,  or  one  of  them,  to  the  said 
W.  M.  K.  of  what  may  be  certified  to  be  due  to  him,  or  in  case  it  shall 
appear  that  there  is  nothing  due  to  him.  Let  the  said  W.  M.  K.  deliver 
upon  oath  to  the  applicant  and  Sir  S.  B.,  or  to  the  applicant,  or  to  the 
said  Sir  S.  B.  as  the  case  may  be,  all  deeds,  &e.     Liberty  for  either 
party  to  apply  in  Chambers  as  to  the  right  to  such  deeds,  &c.,  in  case 
the  parties  difier.    Let  all  further  proceedings  at  law  in  respect  of  the 
said  two  bills  amounting  to  £469  19s.  2d.  be  stayed  pending  the  said 
reference,  and  any  of  the  parties  are  to  be  at  liberty  to  prosecute  this 
order.      Let  the  said  master  make  his  certificate  on  or  before  the  2nd 
March,  1866,  unless  the  master  shall  certify  that  further  time  ifi  neces- 
sary to  enable  him  to  make  his  certificate,  or  this  order  is  to  be  of  no 
effect.    And  in  case  the  master  shall  not  state  any  special  circumstances 
in  his  certificate,  and  shall  certify  that  there  is  anything  due  from 
the  applicant  and  the  said  Sir  S.  B.,  or  either  of  them,  to  the  said 
W.  M.  K.,  Let  the  amount  so  certified  be  paid  by  the  applicant  and  the 
said  Sir  S.  B.,  or  by  such  one  of  them  as  the  master  shall  certify  to  be 
liable  to  pay  the  same,  as  the  case  may  be,  to  the  said  W.  M.  K.    And 
in  default  of  such  payment  or  payments  or  any  one  of  them  being 
made,  the  said  W.  M.  K.  is  to  be  at  liberty  at  any  time  after  two  days 
from  the  filing  of  the  master's  certificate,  without  service  of  this  order 
or  of  such  certificate,  to  sue  out  execution  against  the  applicant  and 
the  said  Sir  S.  B.,  or  such  one  of  them  as  shall  be  certified  to  be  liable 
as  aforesaid,  by  fi,  fa.,  writ  of  elegit,  or  otherwise,  for  the  amount 
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whioli  may  be  certified  to  be  due  as  aforesaid.      Be  EittoUi  35  Beav. 
369. 

Beference  to  tax  particular  Items— Special  Order — Sect.  37. 

Let  it  be  referred,  &c.,  to  tax  tlie  following  disputed  items  in  the 
bill  of  fees  and  disbursements,  and  for  business  done  as  a  solicitor  of 
W.  H.  C,  &c.,  amounting  together  to  £ —  that  is  to  say  [state  items]. 
Parties  to  produce  and  be  examined,  &o.  Costs  of  application  and 
of  reference  reserved.     Be  Tryon  (M.  E.),  March  22,  1844. 

Application  of  Solicitor  to  tax  Agent's  Bill — Money  to  he  brought  into  Court 
— Special  Order — Sect.  37. 

The  petitioner  H.  (the  solicitor)  paying  into  Court  the  sum  of  £1000, 
and  undertaking  to  pay  what  shall  appear  to  be  due  on  taxation  of  his 
bills.  Let  S.  [the  agent]  deliver  his  further  bill  from  the  foot  of  the  last 
bill  delivered.  Let  the  master  tax  the  bills  and  ascertain  the  amount 
of  what  is  due  to  S.,  having  regard  to  the  sums  of  money  which  have 
been  paid  by  or  on  behalf  of  H.  to  S.  on  account  thereof.  Let  the  said 
H.  and  S.  produce,  &c.,  and  be  examined,  &c.,  and  give  credit,  &c.  And 
upon  payment  into  Court  of  the  £1000,  and  the  petitioner  H.  under- 
taking to  re-deliver  the  papers,  &c.,  now  in  the  custody  of  S.  as  agent, 
in  case  the  Court  shall  at  any  time  order  them  to  be  re-delivered.  Let 
S.  deliver  up,  &c.,  all  such  papers.  Let  S.  have  liberty  to  apply  for  a 
re-delivery  of  the  papers,  &c.,  whenever  he  shall  be  advised  so  to  do. 
Directions  for  investment  of  the  £1000  and  for  accumulation.  Be 
4  Beav.  309. 


Taxation  within  Ose  Month  after  Deliveky — After  One  Month — 
After  Twelve  Months — Costs — Sect.  37. 

"No  attorney  or  solicitor,  nor  any  executor,  admimstrator,  or  assignee  of  any 
attorney  or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disbursements  for  any  business  done  by  such  attorney  or 
solicitor  until  the  expiration  of  one  month  after  such  attorney,  &c.,  shall  have 
delivered  unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to,  or  left 
for  him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and  which  bill 
.shall  either  be  subscribed,"  &c. :  6  &  7  Vict.  c.  73,  s.  37. 

The  term  "  business  "  applies  only  to  business  done  in  the  character  of  solicitor : 
see  Morgan,  4th  ed.  15, 19. 

As  to  what  constitutes  delivery :  see  Daniell,  5th  ed.  p.  1733  ;  Morgan,  4th 
ed.  p.  15. 

"  Upon  the  application  of  the  party  chargeable  by  such  bill  within  such  month, 
it  shall  be  lawful,  in  case  the  business  contained  in  such  bill,  or  any  part  thereof, 
shall  have  been  transacted  in  the  High  Court  of  Chancery,  or  in  any  other  Court 
of  Equity,  or  in  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of  such 
business  shall  have  been  transacted  in  any  Court  of  Law  or  Equity,  for  the  Lord 
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High  Chancellor  or  Master  of  the  Bolls,  and  in  case  any  part  of  such  business 
shall  have  been  transacted  in  any  other  Court,  for  the  Court  of  Queen's  Bench, 
Common  Pleas,  &c.,  to  refer  such  bill  to  be  taxed,  &c.,  without  any  money  being 
brought  into  Court,  and  the  Court  or  judge  making  such  reference  shall  restrain 
such  attorney  or  solicitor,  &c.,  from  commencing  any  action,"  &c.  :  6  &  7  Vict. 
c.  73,  s.  37. 

As  to  who,  as  "  parties  chargeable,"  may  apply  for  taxation :  see  Morgan, 
4th  od.  p.  16.  Although  not  expressly  named  in  the  Act,  the  personal  represen- 
tatives of  the  party  chargeable  may  apply  for  taxation :  Daniell,  5th  ed.  p.  1748, 
citing  Jefferson  v.  Harrington,  7  M.  &  W.  137 ;  8  Dowl.  880. 

In  general  a  solicitor  cannot  obtain  taxation  of  his  agent's  bill  without  bring- 
ing the  amount  into  Court;  but  under  special  circumstances  this  condition 
will  be  dispensed  with,  or  the  amount  limited :  Be  Smith,  4  Beav.  309  ;  9  Beav. 
342. 

In  case  no  application  for  taxation,  under  the  37th  section,  is  made  within  a 
month  after  delivery,  the  reference  may  be  made,  "  either  upon  the  application  of 
the  attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  the  attorney  or 
solicitor  whose  bill  may  have  been  so  delivered,  sent,  or  left,  or  upon  the  applica- 
tion of  the  party  chargeable  by  such  bill,  with  such  directions,  and  subject  to 
such  conditions,  as  the  Court  or  judge  making  such  reference  shall  think  proper ; 
and  such  Court  or  judge  may  restrain,"  &o. :  6  &  7  Vict.  c.  73,  s.  37. 

"  Provided  always,  that  no  such  reference  as  aforesaid  shall  be  directed,  upon 
an  application  made  by  the  party  chargeable  with  such  bill,  after  a  verdict  shall 
have  been  obtained  or  a  writ  of  inquiry  executed,  in  any  action  for  the  recovery 
of  the  demand  of  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  or  after  the  expiration  of  twelve  months  after  such 
bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except  under  special  cir- 
cumstances to  be  proved  to  the  satisfaction  of  the  Court  or  judge  to  whom  the 
application  for  such  reference  shall  be  made  " :  &c.    Ibid. 

After  final  judgment  has  been  signed  the  Court  has  jurisdiction  to  order  taxa- 
tion under  the  Act :  Be  Barnard,  2  De  G.  M.  &  G.  359 ;  16  Beav.  5,  7,  n. 

But  the  Court  may  order  delivery  of  the  bill,  although  more  than  the  twelve 
months  have  elapsed :  Be  Foljambe,  9  Beav.  402  ;  Be  Bailey,  34  Beav.  392. 

Upon  every  reference  under  the  37th  section,  "if  either  the  attorney,  or 
solicitor,  or  executor,  &c.,  whose  bill  shall  have  been  delivered,  sent,  or  left,  or 
the  party  chargeable  with  such  bill,  having  due  notice,  shall  refuse  or  neglect  to 
attend  siach  taxation,  the  ofEcer  to  whom  such  reference  shall  be  made  may  pro- 
ceed to  tax,  &c.,  ex  parte  " :  6  &  7  Vict.  c.  73,  s.  37. 

"  In  case  any  such  reference  as  aforesaid  shall  be  made  upon  the  application 
of  the  party  chargeable  with  such  bill,  or  upon  the  application  of  such  attorney, 
or  solicitor,  or  executor,  &c.,  and  the  party  chargeable  with  such  bill  shall  attend 
upon  such  taxation,  the  costs  of  such  reference  shall,  except  as  hereinbefore  pro- 
vided for,  be  paid  according  to  the  event  of  such  taxation ;  that  is  to  say,  if  such 
bill  when  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left,  then 
such  attorney,  or  solicitor,  or  executor,  &c.,  shall  pay  such  costs ;  and  if  such 
bill  when  taxed  shall  not  be  less  by  a  sixth  than  the  bill  delivered,  sent,  or 
left,  then  the  party  chargeable  with  such  bill,  making  such  application,  or  so 
attending,  shall  pay  such  costs ;  and  every  order  to  be  made  for  such  reference 
shall  direct  the  officer  to  whom  such  reference  shall  be  made  to  tax  such  costs 
of  such  reference,  to  be  so  paid  as  aforesaid,  and  to  certify  what  upon  such 
reference  shall  be  found  due,"  &c.  :  6  &  7  Vict.  c.  73,  s.  37. 
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The  taxing  master  is  in  all  cases  to  be  at  liberty  to  certify  specially  any  cir- 
cumstances relating  to  such  bill  or  taxation,  and  the  Court  or  judge  shall  be  at 
liberty  to  make  thereupon  any  such  order  as  such  Court  or  judge  may  think  right 
respecting  the  payment  of  the  costs  of  such  reference.     Ibid. 

Provided  also,  that  when  such  reference  as  aforesaid  shall  be  made  when  the 
same  is  not  authorized  to  be  made,  except  under  special  circumstances  as  herein- 
before provided,  then  the  said  Court  or  judge  shall  be  at  liberty,  if  it  shall  be 
thought  fit,  to  give  any  special  directions  relative  to  the  costs  of  such  reference. 
Ibid. 

The  rule  as  to  one-sixth  is  imperative,  except  where  the  taxation  is  granted  only 
under  special  circumstances,  or  where  the  master  has  certified  specially:  iJe 
WooUeft,  15  M.  &  W.  504,  cited  in  Morgan,  4th  ed.  19  ;  Daniell,  5th  ed.  p.  1754. 

Where  taxation  was  ordered  alter  action  brought,  and  more  than  a  sixth  was 
taken  off,  the  client  was  ordered  to  pay  the  costs  of  the  action,  and  the  solicitor 
the  costs  of  the  reference  :  Se  Hair,  11  Beav.  96. 

And  where  taxation  after  payment  was  ordered  on  the  ground  of  pressure,  the 
costs  of  the  application  for  taxation  and  of  an  appeal  were  ordered  to  abide  the 
result  of  taxation ;  Be  Newman,  L.  E.  2  Ch.  707. 

If  the  client  applying  for  taxation  is  resident  abroad,  or  give  a  false  address,  he 
may  be  required  to  give  security  for  costs,  and  for  what  may  be  found  due : 
Daniell,  5th  ed.  p.  1745,  citing  He  Pasmore,  1  Beav.  94 ;  lie  Dolman,  11  Jur.  1095 ; 
Be  Foley,  11  Beav.  456  ;  Anon.  12  Sim.  262. 


Orders  of  Course,  and  Special  Applications  under  Sect.  37. 

Where  the  bill  has  been  delivered  voluntarily  by  the  solicitors  the  order  for 
taxation  is  of  course,  if  made  upon  the  application  of  the  person  chargeable  or 
liable  to  pay:  Be  Qaitslcdl,  1  Ph.  576,  581 ;  9  Jur.  909 ;  Be  Pender,  2  Ph.  69, 
77;  Holland  v.  Gwynne,  8  Bea,v.  124;  and  might  be  obtained  by  motion  of 
course  or  petition  at  the  Rolls. 

In  all  other  cases  the  order  for  taxation,  or  for  delivery  and  taxation,  as  the 
case  may  be,  has  been  obtained  on  summons :  Ord.  April  17,  1867. 

The  common  order  to  tax  directs  payment  "  within  twenty-one  days  after  ser- 
vice of  this  order,  aud  of  the  taxing  master's  certificate  to  be  made  in  pursuance 
thereof" :  Be  Selton,  25  Beav.  368. 

As  to  enforcing  orders  for  the  delivery  of  bills  of  costs :  S.  C. 
-  If  an  order  of  course  for  taxation  of  costs  is  obtained  in  a  case  in  which  it  ought 
to  have  been  obtained  upon  special  application  it  will  be  discharged,  though  it 
may  appear  upon  the  n.erits  that  the  same  order  would  have  been  granted  if  a 
special  application  had  been  made :  Harris  v.  Start,  4  My.  &  Cr.  261 ;  Qrove  v. 
Sansom,  1  Beav.  297  ;   Gregg  v.  Taylor,  1  Beav.  123 ;  Be  Byrch,  8  Beav.  124. 

The  misstatement  of  a  material  fact  is  fatal  to  an  order  of  course  for  taxation : 
Be  Gedge,  15  Beav.  254  ;  Be  Perkins,  8  Beav.  241 ;  9  Jur.  220. 

Where  a  solicitor  was  employed  by  A.  and  B.,  and  the  order  of  course  was 
obtained  by  A.  alone,  on  the  allegation  that  the  solicitor  was  employed  by  A.,  the 
allegation  was  held  fatal  to  the  order :  Be  Perkins,  supra ;  see  also  Be  Gabriel, 
10  Beav.  45 ;  Be  Eldridge,  12  Beav.  387. 

The  suppression  of  material  facts  is  also  fatal  to  the  order  of  course :  Be 
Walk'-r  14  Beav.  227 ;  Be  Winterhottom,  15  Beav.  80 ;  Be  Ilinton,  15  Beav. 
192;  Be  Gedge,  15  Beav.  254 ;  Be  Holland,  19  Beav.  314. 
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But  tlie  suppression  of  au  agreement  not  affecting  the  right  to  taxation  does 
not  invalidate  the  order  of  ooui'se :  Be  Prirujle,  21  Beav.  275. 

And  the  client  can  obtain  an  order  of  course  to  tax  the  solicitor's  bill,  although 
some  of  the  items  may  have  been  included  in  a  previous  order  for  taxation  not 
stated :  Re  Vlulcer,  20  Beav.  144. 

The  circumstances  under  which  the  client  obtains  delivery  by  his  solicitor  of 
the  bill  of  costs  are  not  so  material  as  to  invalidate  an  order  of  course  in  which 
those  circumstances  are  not  stated :  Re  David,  30  Beav.  278. 

Where  a  solicitor  is  retained  by  two  persons  jointly,  an  order  of  course  for  tax- 
ation obtained  by  one  of  them  will  be  discharged  for  irregularity  :  Re  Lewin, 
16  Beav.  608 ;  Re  Perkins,  8  Beav.  241 ;  Re  Ohilcote,  1  Beav,  421 ;  see  also 
Lockhart  v.  Ea/rdy,  4  Beav.  224;  see  also  Re  Ilderion,  33  Beav.  201 ;  Re  Kitton, 
35  Beav.  369 ;  Order,  p.  607. 

But  the  order  for  taxation  obtained  by  two  out  of  three  parties  liable  to  pay 
was  held  regular  where  the  third  party  was  acting  in  collusion  with  his  solicitor : 
Re  Eair,  10  Bea  .  187. 

An  order  obtained  by  the  client  for  taxation  of  some  only  of  the  bills  of  costs 
incurred,  and  for  delivery  of  papers  upon  payment  of  part  of  the  balance  is 
irregular :  Holland  v.  Gwynne,  8  Beav.  124 ;  Re  Law,  21  Beav.  481 ;  Re 
Pender,  8  Beav.  299;  Re  Wavell,  22  Beav.  634;  Re  Tetts,  33  Beav.  412. 

A  special  application  must  be  made  when  any  special  agreement  has  been 
entered  into  as  to  costs  :  Re  Winterbottom,  15  Beav.  80. 

Where  the  solicitor  had  entered  into  a  special  agreement  with  his  client  for 
interest  on  his  bill  with  annual  rests,  and  for  a  charge  on  the  estate  recovered,  the 
order  of  course  for  taxation  was  discharged :  Re  Moss,  17  Beav.  59. 

Okder  foe  Delivery  of  Bill — Deeds,  &c. 

The  Court  and  judges  may  in  the  same  cases  in  which  they  are  respectively 
authorized  to  refer  a  bill  which  has  been  delivered,  sent,  or  left,  to  make  such 
order  for  the  delivery  by  any  attorney  or  solicitor,  or  the  executor,  or  administra- 
tor, or  assignee  of  any  attorney  or  solicitor  of  such  bill  as  aforesaid,  and  for  the 
delivery  up  of  deeds,  &c.,  or  otherwise  touching  the  same,  in  the  same  manner  as 
has  heretofore  been  done  as  regards  such  attorney  or  solicitor  by  such  Courts  or 
judges  respectively,  where  any  such  business  has  been  transacted  in  the  Court  in 
which  such  order  was  made :  6  &  7  Vict.  c.  73,  s.  37. 

In  general  it  is  an  objection  to  an  order  of  course  for  taxation  if  it  directs  the 
solicitor  to  deliver  up  all  the  client's  papers  where  the  order  to  tax  applies  only 
to  some  of  the  papers.  But  where  the  circumstances  justify  it,  the  order  to 
deliver  up  all  papers  is  regular  :  Re  Pender,  8  Beav.  299 ;  affirmed  2  Ph.  69 ;  see 
also  Re  Teague,  11  Beav.  318. 

The  Court  will  before  completion  of  a  taxation  order  the  delivery  of  papers  by 
a  solicitor  to  his  client,  either  upon  payment  into  Court  of  the  amount  claimed, 
or  in  case  it  appears  from  the  solicitor's  own  account  that  a  balance  is  due  from 
him  to  his  client :  Re  Revan  and  Whitting,  34  Beav.  439. 

Evidence  of  Delivery  of  Bill. 

It  shall  not  in  any  case  be  necessary,  in  the  first  instance,  for  such  attorney  or 
solicitor,  or  the  executor,  or  administrator,  or  assignee  of  such  attorney  or  solicitor 
in  proving  a  compliance  with  this  Act,  to  prove  the  contents  of  the  bill  he  may 
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have  delivered,  sent,  or  left,  but  it  shall  be  snfBcient  to  prove  that  n  bill  of  fees, 
charges,  or  disbursements  subscribed,  &c.,  or  enclosed  in  or  accompanied  by  such 
letter,  &c.,  was  delivered,  sent,  or  left  in  manner  aforesaid  ;  but  nevertheless  it 
shall  be  competent  for  the  other  party  to  shew  that  the  bill  so  delivered,  sent,  or 
left  was  not  such  a  bill  as  constituted  a  hona  fide  compliance  with  this  Act : 
6  &  7  Vict.  0.  73,  s.  37. 

Power  to  authoeize  Action. 

It  shall  be  lawful  for  any  judge  of  the  Superior  Courts  of  Law  or  Equity  to 
authorize  an  attorney  or  solicitor  to  commence  an  action  or  suit  for  the  recovery 
of  his  fees,  charges,  or  disbursements  against  the  party  chargeable  therewith, 
although  one  month  shall  not  have  expired  from  the  delivery  of  a  bill  as  afore- 
said, on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  probable  cause  for 
believing  that  such  party  is  about  to  quit  England :  6  &  7  Vict.  c.  73,  s.  37. 

Eetainer — Leave  to  question. 

The  Court  has  jurisdiction  to  make  an  order  for  taxation  giving  liberty  to  the 
client  to  question  the  retainer :  Se  Pyne,  5  C.  B.  407  ;  Se  Beece,  18  L.  J.  (Ex.) 
137;  Se  Thurgood,  19  Beav.  541. 

But  an  order  of  course  obtained  by  the  client  disputing  the  retainer  and 
omitting  the  submission  to  pay  is  irregular :  Se  Hiurr/ood,  supra. 

Taxation  uxdee  Section  38. 

Application  of  Third  Party  liable  to  pay — Costs  to  abide  Besult. 

Upon  the  petition  of  B.  &c.,  [siaie  circumstances  leading  to  the  employ- 
ment of  solicitorl,  that  the  said  solicitor,  on  or  about  the  —  day  of 
—  delivered  unto  the  petitioners  his  bill  of  fees  and  disbursements, 
which,  as  the  petitioner  is  advised,  contains  many  unreasonable  and 
extravagant  charges,  and  the  same  does  not  contain  any  item  for  busi- 
ness done  in  any  of  the  Courts  of  Lav?  or  Equity ;  that  the  petitioner 
submits  to  pay,  &c.  It  was  therefore  prayed,  and  it  is  accordingly 
ordered,  that  it  be  referred,  &c.,  to  tax  and  settle  the  said  bill,  and 
that  the  petitioner  and  the  said  solicitor  do  produce,  &c.,  and  be  ex- 
amined, &c.  And  it  is  ordered  that  if  such  bill  when  taxed  be  less  by 
a  sixth  part  than  the  said  bill  as  delivered,  the  said  master  do  tax  the 
costs  of  the  petitioner  of  this  reference ;  and  if  the  said  bill  when  taxed 
shall  not  be  less  by  a  sixth  part  than  the  said  bill  as  delivered,  the 
said  master  do  tax  the  costs  of  the  said  solicitor  of  such  reference. 
Let  the  master  certify  the  amount  due  in  respect  of  the  said  bill, 
having  regard  to  the  costs  of  such  reference  to  be  taxed  as  aforesiaid. 
Let  the  amount  so  to  be  certified  be  paid  within  twenty-one  days,  &c., 
unless,  &c.  [see  Order,  p.  601.J  Let  no  proceedings  at  law  or  other- 
wise be  commenced  against  the  petitioner  in  respect  of  the  said  bill 
pending  such  reference ;  but  the  said  master  is  to  make  his  certificate 
in  a  month,  unless  the  said  master  shall  certify  that  further  time  is 
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necessary  to  enable  him  to  make  his  certificate,  or  this  order  is  to  be 
of  no  effect.     Be  Bracey,  8  Beav.  338. 

Where  any  person  not  the  party  chargeable  within  the  meaning  of  the  37th 
section,  "  shall  be  liable  to  pay  or  shall  have  paid  such  bill  either  to  the  attorney 
or  solicitor,  his  executor,  administrator,  or  assign,  or  to  the  party  chargeable,  it 
shall  be  lawful  for  such  person,  his  executor,  administrator,  or  assign,  to  make 
such  application  for  a  reference  for  the  taxation  and  settlement  of  such  bill  as  the 
party  chargeable  therewith  might  himself  make,  and  the  same  reference  and  order 
shall  be  made  thereupon  and  the  same  course  pursued  in  all  respects  as  if  such 
application  was  made  by  the  party  so  chargeable  with  such  bill  as  aforesaid " : 
6  &  7  Vict.  c.  73,  s.  38. 

In  case  such  application  is  made  when  under  the  provisions  of  the  Act  a  refer- 
ence is  not  authorized  to  be  made  except  under  special  circumstances,  the  Court 
or  judge  may  "  take  into  consideration  any  additional  special  circumstances 
applicable  to  the  person  making  such  application,  although  such  circumstances 
might  not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as  aforesaid 
if  he  was  the  party  making  the  application  " :  6  &  7  Vict.  c.  73,  s.  38. 

Under  ordinary  circumstances  taxation  under  this  section,  "  third  party  liable 
clause,"  is  as  of  course :  Re  Bracey,  8  Beav.  338  ;  Be  Fiddey,  June  11,  1867 ;  Be 
Stratford,  16  Beav.  27. 

A  taxation  at  the  instance  of  a  mortgagor  of  the  bill  of  the  mortgagee's  solicitor 
will  be  dealt  with  as  a  bill  between  the  solicitor  and  his  client,  the  mortgagee,  and 
not  as  between  the  solicitor  and  mortgagor :  Be  Wtlh,  8  Beav.  416 ;  9  Jur.  820 ; 
Be  Jones,  8  Beav.  479 ;  Be  Fywn,  9  Beav.  117  ;  Be  Barrow,  17  Beav.  547 ;  18 
Jur.  181. 

A  bill  paid  by  first  mortgagees  to  then:  solicitor  may  be  taxed  at  the  instance 
of  second  incumbrancers :  Be  Taylor,  18  Beav.  165. 

And  generally  where  a  bill  is  taxed  under  this  section  it  is  taxed  as  between 
the  solicitor  and  the  person  who  employed  him,  and  consequently,  in  the  absence 
of  any  special  agreement,  as  between  solicitor  and  client :  Be  Taylor,  18  Beav.  165  ; 
18  Jur.  666  ;  see  also  Pie  Wells  ;  Be  Jones ;  Be  Fyson  ;  Be  Barrovj,  supra. 

If  the  mortgagee  has  bound  himself,  as  regards  his  solicitor,  in  such  a  manner 
as  to  prevent  his  taxing  the  bill,  neither  can  the  mortgagor :  Be  Baker,  32  Beav. 
526 ;  see  also  Be  Massey,  34  Beav.  463. 

It  is  said  the  mortgagor  may  tax  it  as  against  the  mortgagee  for  the  purpose  of 
diminishing  the  amount  of  his  claim :  Be  Baker,  supra. 

The  mortgagee  must  be  served  with  the  petition  of  the  mortgagor  to  tax  the 
mortgagee's  bill :  S.  0. 

Taxation  under  Section  39. 

Applitxition  of  Parti/  interested — Executors  chargeable — Section  39 — 
Costs  reserved. 

Let  it  be  referred,  &c.,  to  tax  the  two  bills  of  costs  amounting  re- 
spectively to  the  sums  of  £ —  and  £ — ,  delivered  by  W.  D.  and  W.  D. 
the  yuiiager  to  J.  E.,  J.  S.,  and  G.  W.,  as  the  executors  of  the  will  of 
the  testator  0.  P.,  and  paid  by  them  on  behalf  of  the  petitioner  and  the 
said  J.  S.  as  in  the  petition  mentioned.  Let  the  said  W.  D.  and  W.  D. 
the  younger  produce  before  the  taxing  master  upon  oath,  as  he  shull 


Ch.  XXXn.]  SOLICITORS.  613 

direct,  all  books,  papers,  and  wi-itings  in  their  custody  or  power  re- 
spectively relating  to  tlie  matters  hereby  referred  or  any  of  them. 
Let  the  said  W.  D.  and  \V.  D.  the  younger  give  credit  for  all  sums 
of  money  by  them  received  for  or  on  account  of  the  petitioner  or  the 
said  J.  E.,  J.  S.,  and  G.  W.  Let  the  said  W.  D.  and  W.  D.  the  younger 
be  at  liberty  to  charge  all  sums  of  money  paid  by  them  to  or  on  account 
of  the  petitioner  or  the  said  J.  E.,  J.  S.,  and  G.  W.  And  in  case  it 
shall  appear  that  the  said  bills  or  either  of  them  are  or  is  overpaid, 
Let  the  said  taxing  master  certify  the  amount  overpaid,  and  Let  the 
said  W.  D.  and  W.  D.  the  younger  repay  to  the  said  J.  E.,  J.  S.,  and 
G.  W.  the  amount  s-o  overpaid  by  them,  And  the  Court  doth  reserve 
the  consideration  of  the  costs  of  the  said  taxation,  and  also  of  the  said 
petition,  until  after  the  taxing  master  shall  have  made  his  certificate. 
Be  Bickson  (V.-C.  W.) ;  affirmed  8  De  G.  M.  &  G.  655 ;  see  also  Be 
Straford,  16  Beav.  27. 

Similar  Order — Sect.  39 — Costs  to  abide  Besult. 

Let  it  be  referred  to  the  taxing  master  to  tax  the  three  first  bills  of 
fees  and  disbursements  of  G.  H.  W.  delivered  to  J.  0.  and  W.  C.  as  in 
the  petition  mentioned.   Let  the  petitioner  F.  B.  and  the  said  G.  H.  D. 
produce  before  the  taxing  master,  upon  oath,  as  he  shall  direct,  all  books, 
papers,  and  writings  in  their  custody  or  power  respectively  relating  to 
the  said  bills  or  any  of  the  items  or  charges  therein,  and  be  examined 
upon  interrogatories  touching  the  same  as  the  taxing  master  shall 
direct.     Let  the  said  G.  H.  D.  give  credit  for  all  sums  of  money  re- 
ceived by  him  on  account  of  the  said  J.  C.  and  W.  C.  in  respect  of  the 
said  bills,  and  Let  the  said  G.  H.  D.  be  at  liberty  to  charge  all  sums 
of  money  paid  by  him  to  or  on  account  of  the  said  J.  C.  and  W.  C.  in 
respect  of  the  said  bills.     And  if  such  bills  when  taxed  be  less  by  a 
sixth  than  the  said  bills  as  delivered,  the  taxing  master  is  to  tax  the 
petitioner  his  costs  of  this  reference.    And  if  the  said  bills  when  taxed 
shall  not  be  less  by  a  sixth  than  the  said  bills  as  delivered,  the  taxing 
master  is  to  tax  the  said  G.  H.  D.  his  costs  of  this  reference.     Let  the 
taxing  master  certify  the  amount  due  from  the  said  J.  C.  and  W.  C. 
and  the  petitioner  F.  B.  to  the  said  G.  H.  D.,  or  from  the  said  G.  H.  D. 
to  the  petitioner  and  the  said  J.  C.  and  W.  C,  or  any  or  either  of  them, 
as  the  case  may  be,  having  regard  to  the  costs  of  this  reference,  so  to 
be  taxed  as  aforesaid,  and  any  sum  or  sums  of  money  which  may  have 
been  so  received  or  paid  as  aforesaid.     Let  the  amount  so  to  be  certi- 
fied be  paid  accordingly  by  the  said  G.  H.  D.  and  the  petitioner  F.  B., 
as  the  case  may  be,  unless  the  Court  shall,  upon  special  circumstances 
to  be  certified  by  the  taxing  master,  otherwise  oi  der,  upon  application 
to  be  made  within  one  week  after  the  date  of  the  taxing  master's 

2  s 


614  SOLICITORS.  [Pakt  IL 

certificate  by  the  party  liable  to  pay  such  amount.  And  upon  the  peti- 
tioner F.  B.  paying  to  the  said  Gr.  H.  D.  the  amount  (if  any)  which 
shall  appear  due  to  him  under  this  order,  or  in  case  it  shall  appear 
that  there  is  nothing  due,  Let  the  said  G.  H.  D.  deliver  to  the  peti- 
tioner upon  oath  all  deeds,  documents,  and  writings  in  his  custody 
and  power  belonging  to  the  petitioner.     Be  Drake,  22  Beav.  438. 

Taxation  under  Section  39. 

The  Court  may  in  any  case  in  which  a  trustee,  executor,  or  administrator,  has 
become  chargeable,  &c.,  upon  the  application  of  a  party  interested  in  the  property 
out  of  which  such  trustee,  executor,  or  administrator  may  have  been  paid,  or  he 
entitled  to  pay  such  bill,  refer  the  same  and  such  attorney's,  or  solicitor's,  or  ex- 
ecutor's, administrator's,  or  assignee's  demand  thereupon  to  be  taxed  and  settled, 
&c.,  with  such  directions  and  subject  to  such  conditions  as  the  Court  shall  think 
fit,  and  may  make  such  order  as  the  Court  shall  think  fit  for  the  payment  of  what 
may  be  found  due,  and  of  the  costs  of  such  reference,  to  or  by  such  attorney  or 
solicitor,  or  the  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor, 
by  or  to  the  party  making  such  application,  having  regard  to  the  provisions  in  the 
Act  contained  relative  to  applications  for  the  like  purpose  by  the  party  chargeable 
with  such  bill,  so  far  as  the  same  shall  be  applicable  to  such  cases.  And  in  ex- 
ercising such  discretion  the  Court  may  take  into  consideration  the  extent  and 
nature  of  the  interest  of  the  party  making  the  application :  6  &  7  Vict.  c.  73,  s.  39. 

The  taxation  under  this  section,  "  third  party  interested  clause,"  is  by  special 
application,  and  not  as  of  course:  Re  Btraford,  16  Beav.  27. 

Where  a  cestui  que  trust  applies  for  taxation,  if  there  has  been  no  payment,  the 
rules  under  which  the  taxation  is  directed  are  those  pointed  out  by  sect.  37 :  If 
there  has  been  payment,  by  sect.  41 :  Be  Dowries,  5  Beav.  425. 

When  the  Act  applies  the  Court  cannot  in  any  case  whatever  send  a  bill  for 
taxation  as  against  the  solicitor  if  it  has  been  paid  more  than  twelve  months,  but 
the  Court  may  after  that  period  direct  a  taxation  as  between  a  trustee  and  his 
cestui  que  trust  to  justify  the  payment  of  the  former :  S.  0. 

A  cestui  que  trust  has  no  right  to  question  his  trustee's  retainer  of  a  solicitor  as 
between  himself  and  the  solicitor :  Se  Story,  8  W.  E.  15. 

Where  a  bill  of  costs  against  executors  contained  over-charges  to  a  considerable 
extent  beyond  what  would  have  been  allowed  in  their  accounts,  taxation  after 
payment  by  the  executors  will  be  ordered  at  the  instance  of  a  beneficiary :  lie 
Dickson,  8  De  G.  M.  &  G.  655,  affirming  S.  C.  (V.-C.  W.)  1855,  A.  fo.  1622 ; 
Order,  p.  613 ;  see  also  Be  Drake,  22  Beav.  438  ;  Order,  supra. 

Where  an  order  for  taxation  had  been  made  at  the  instance  of  cestuis  que  trust 
of  a  bill  incurred  by  two  trustees,  both  of  whom  were  dead,  any  balance  that 
might  be  found  due  from  the  patitioners  was  ordered  to  be  paid  into  Court  to  a 
separate  account :  Be  Eallet,  21  Beav.  250. 

In  the  case  of  Be  Dickson,  supra,  the  costs  of  the  petition  for  taxation  and  of 
the  reference  made  were  reserved ;  and  in  the  order  on  appeal  afiBrming  the  order 
below  the  costs  of  the  appeal  were  to  be  dealt  with  by  the  Court  below. 


Ch.  XXXn.]  SOLICITORS.  G15 

Taxation  (after  Payment)  under  Section  41. 

Costs  to  abide  Besult  of  Taxation. 

Let  it  be  referred  to  the  taxing  master  to  tax  and  settle  the  seven 
bills  numbered,  &c.,  amounting  respectively  to  the  sums  of  £— ,  <fec., 
delivered  by  E.  E.  P.  and  N.  W.  to  the  applicant  W.  B.,  and  retained 
and  paid  by  them  out  of  moneys  in  their  hands  belonging  to  the  appli- 
cant. Let  the  said  E.  E.  P.  and  N.  W.  and  the  applicant  produce 
before  the  said  master  upon  oath  as  he  shall  direct  all  books,  papers, 
and  wiitings  in  their  custody  or  power  respectively  relating  to  the 
matters  hereby  referred  or  any  of  them,  and  Let  them  be  examined 
touching  the  same  matters  or  any  of  them  as  the  master  shall  direct. 
Let  the  said  E.  E.  P.  and  N.  W.  give  credit  for  all  sums  of  money  by 
them  received  of  or  on  account  of  the  applicant,  and  be  at  liberty  to 
charge  all  sums  of  money  paid  by  them  to  or  on  account  of  the  appli- 
cant. And  in  case  it  shall  appear  that  the  said  bills  or  either  of  them 
are  or  is  overpaid,  Let  the  master  certify  the  amount  overpaid.  And 
if  the  said  bills  when  taxed  be  less  by  a  sixth  part  than  the  said  bills 
as  delivered,  Let  the  master  tax  the  costs  of  the  applicant  of  this  refer- 
ence. And  if  the  said  bills  when  taxed  shall  not  be  less  by  a  sixth 
than  the  said  bills  as  delivered,  Let  the  said  master  tax  the  costs  of 
the  said  E.  E.  P.  and  N.  W.  of  such  reference.  Let  the  said  master 
certify  the  amount  due  from  the  applicant  to  the  said  E.  E.  P.  and 
N.  W.,  or  from  them  to  the  applicant,  as  the  case  may  be,  having 
regard  to  the  costs  of  such  reference  so  to  be  taxed  as  aforesaid,  and 
any  sum  or  sums  of  money  which  may  have  been  so  received  or -paid 
as  aforesaid.  Let  the  amount  so  to  be  certified  be  paid  within  twenty- 
one  days  after  service  of  this  order  and  of  the  taxing  master's  certifi- 
cate to  be  made  in  pursuance  thereof,  unless  the  Court  shall  upon 
special  circumstances  to  be  certified  by  the  taxing  master  otherwise 
order  upon  application  to  be  made  within  one  week  after  the  date  of 
the  certificate  by  the  partj'  liable  to  pay  such  amount.  Let  upon  pay- 
ment by  the  applicant  to  the  said  E.  E.  P.  and  N.  W.  of  what  may  be 
certified  to  be  due  to  them  as  afoie.said,  or  in  case  it  shall  appear  that 
there  is  nothing  due  to  them,  they  the  said  E.  E.  P.  and  N.  W.  do 
deliver  to  the  applicant  upon  oath  all  deeds,  books,  papers,  and 
writings  in  their  custody  or  power  belonging  to  the  applicant.  Be 
PUlipps  (V.-C.  W.),  Dec.  7,  1872  ;  Be  Street,  L.  E.  10  Eq.  165. 

Taxation  after  Payment — Sect.  41 — Costs  of  Beference  to  abide  Besult  of 
Taxation — Costs  of  Application  to  be  paid  by  Solicitor. 

The  petitioner  by  her  counsel  submitting  to  pay  to  G.  W.  A.  [the 
solicitor]  what  shall  appear  due  to  him  upon  taxation  of  his  bills  of 
costs.  Let  it  be  referred,  &o.,  to  tax,  &c.    Let  the  petitioner  and  the 

2  s  2 


616  SOLICITORS.  [Part  U. 

said  G.  W.  A.  produce,  &c.,  and  be  examined,  &c.  Let  the  said 
Gr.  W.  A.  give  credit,  &c.,  and  be  at  liberty  to  charge,  &c.  And  if 
such  bills  when  taxed  be  less  by  a  sixth  than  the  said  bills  as  de- 
livered, the  taxing  master  is  to  tax  the  petitioner  her  costs  of  such 
reference.  And  if  the  said  bills  when  taxed  shall  not  be  less  by  a 
sixth  than  the  said  bills  as  delivered,  the  taxing  master  is  to  tax  the 
said  G.  W.  A.  his  costs  of  such  reference.  Let  the  taxing  master 
certify  the  amount  due  from  the  petitioner  to  the  said  G.  W.  A.,  or 
from  the  said  G.  W.  A.  to  the  said  petitioner,  having  regard  to  the 
said  costs  so  to  be  taxed  as  aforesaid,  and  any  sum  or  sums  of  money 
which  may  have  been  so  received  or  paid  as  aforesaid.  Let  the 
amount  so  to  be  certified  be  paid  accordingly,  unless  the  Court  shall 
upon  special  circumstances  to  be  certified  by  the  taxing  master  other- 
wise order  upon  application  to  be  made  within  one  week  after  the  date 
of  the  taxing  master's  oertifi.cate  by  the  party  liable  to  pay  such 
amount.  Let,  upon  the  petitioner  pursuant  to  the  said  submission 
paying  to  the  said  G.  W.  A.  what  if  anything  shall  appear  due  to  him 
upon  such  taxation,  or  in  case  it  shall  appear  that  the  said  bills 
are  already  paid,  the  said  G.  W.  A.  deliver  to  the  petitioner  upon 
oath  all  deeds,  &c.  Let  the  said  G.  W.  A.  pay  to  the  petitioner  her 
tjosts  of  this  application,  to  be  also  taxed  by  the  taxing  master.  Ee 
Abbott,  18  Beav.  393. 

Taxation  after  Payment — Bepresentative  of  deceased  GUent  and  deceased 
Solicitor — Special  Costs — Costs  reserved — Sect.  41. 

G.  W.  N.  the  personal  representative  of  T.  N.  deceased  [the  original 
tjlient],  appealing  by  counsel,  and  he  and  the  petitioner  A.  S.  [personal 
representative  of  surviving  executor  of  the  client]  undertaking  that 
they  or  one  of  them  will  pay  to  E.  V.  the  son  and  W.  H.  [solicitors, 
co-partners,  and  E.  V.  executor  of  deceased  solicitor]  or  one  of  them, 
what  if  anything  shall  be  found  due  to  him  or  them  respectively  upon 
the  taxation  and  accounts  hereinafter  directed.  Let  the  said  E.  V.  the 
son  deliver  to  the  said  A.  S.  his  bill  of  costs  for  all  business  done  bv 
him  alone  subsequent  to  the  death  of  his  father  for  or  on  account  of 
the  said  W.  S.  and  M.  N.  or  either  of  them,  or  otherwise  for  or  on 
account  of  the  estate  of  the  said  T.  N.  deceased  other  than  the  business 
comprised  in  the  four  bills  of  costs  already  delivered.  Let  the  three 
orders  dated,  &c.,  be  discharged.  Let  it  be  referred,  &o.,  to  tax  the  four 
bills  already  delivered  and  the  bills  to  be  delivered  under  this  order 
[usiuil  directions  except  as  to  costs^.  Let  an  account  be  taken  of  all  sums 
of  money  paid  to  or  possessed  or  received  by  the  said  E.  V.  and  W.  H., 
or  either  of  them,  since  the  decease  of  the  said  E.  V.  the  father  in  or 
towards  the  discharge  of  the  said  bills  or  any  of  them,  or  otherwise 
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from  or  on  account  of  the  said  W.  S.  deceased  and  the  estate  of  the 
said  T.  N.  Let  the  master  certify  what  on  taking  the  said  accounts 
is  due  to  or  from  the  said  E.  V.  and  "W.  H.  or  either  of  them.  And  in 
case  it  shall  be  certified  that  any  balance  is  due  from  them  or  either 
of  them,  Let  the  same  be  paid  to  the  said  A.  S.  by  the  person  or  per- 
sons from  whom  the  same  shall  be  found  due.  Eeserve  the  question  of 
the  costs  of  taxation  and  of  the  petition  to  the  Master  of  the  EoUs  and 
of  this  petition,  and  of  the  several  orders  already  made,  until  after  the 
taxation  shall  have  been  made. — Liberty  to  apply.  Be  Vines  and  Bohhs, 
Ex  parte  Shackel,  2  De  G.  M.  &  G.  842. 

Taxation  after  Payment — Sect.  41. 

The  payment  of  the  bill  "  shall  in  no  case  preclude  the  Court  or  judge  to  whom 
application  shall  be  made  from  referring  such  bill  for  taxation,  if  the  special  cir- 
cumstances of  the  case  shall,  in  the  opinion  of  such  Court,  appear  to  require  the 
same,  upon  such  terms  and  oonditious,  and  subject  to  such  directions,  as  to  such 
Court  or  judge  shall  seem  right,  provided  the  application  for  such  reference  be 
made  within  twelve  calendar  months  after  payment " :  6  &  7  Vict.  c.  73,  s.  41. 

The  "  special  circumstances  "  have  generally  been  held  to  signify  either  "  pres- 
sure accompanied  by  some  overcharge,"  or  "  overcharges  or  errors  so  gross  as  to 
amount  to  fraud  "  :  Morgan,  4th  ed.  p.  24. 

Undue  pressure,  coupled  with  slight  items  of  overcharge,  or  gross  overcharges 
amounting  to  evidence  of  fraud  without  undue  pressure,  are  sufficient  to  entitle 
the  applicant  to  the  order :  Dan.  5th  ed.  p.  1747,  citing  He  Wells,  8  Beav.  416 ;  9 
Jur.  820  ;  Be  Currie,  9  Beav.  602  ;  Be  Harding,  10  Beav.  250 ;  Be  HuUard,  15 
Beav.  251 ;  Be  Barrow,  17  Beav.  547  ;  Be  Btrother,  3  K.  &  J.  518, 528  ;  3  Jur. 
(N.S.)  736 ;  Be  Finch,  4  De  G.  M.  &  G.  108 ;  Be  Dickson,  8  De  G.  M.  &  G. 
655,  660 ;  Be  Foster,  2  De  G.  F.  &  J.  105, 117  ;  6  Jur.  (N.S.)  687  ;  Be  New- 
man, L.  E.  2  Ch.  707.  See  also  before  the  Act,  Eorloch  v.  Smith,  2  My.  &  Or. 
495,  per  Lord  Cottenham. 

For  cases  where  taxation  upon  the  ground  of  overcharge  has  been  refused :  see 
Be  Drake,  8  Beav.  123 ;  Be  Currie,  9  Beav.  602 ;  10  Jur.  974 ;  Be  Strike,  11 
Beav.  304;  Be  Thompson,  W.  N.  (1866),  48;  cited  in  Daniell,  5th  ed.  p.  1748. 
As  to  the  cases  which  constitute  the  "  undue  pressure,"  see  Morgan,  4th  ed. 
p.  24  ;  Daniell,  5th  ed.  p.  1748. 

And  the  pressure  must  have  been  of  such  a  kind  as  to  have  rendered  it  difficult 
or  impossible  to  have  the  costs  taxed  before  payment  in  the  ordinary  course  :  Be 
Browne,  1  De  G.  M.  &  G.  322. 

After  payment  of  a  bill  of  costs  specific  items  of  overcharge  must  be  relied 
upon  in  the  evidence :  Be  Bennet,  8  Beav.  496 ;  Be  Abbott,  18  Beav.  393  ;  Be 
Brovme,  1  De  G.  M.  &  G.  322  ;  Be  Finch,  4  De  G.  M.  &  G.  108 ;  Be  Boyle,  5  De 
G.  M.  &  G.  540. 

Where  a  bill  of  costs  has  been  delivered  and  security  given  for  the  amount,  that 
is  equivalent  to  payment  for  the  purpose  of  precluding  taxation  without  special 
circumstances :  Be  Boyle,  5  De  G.  M.  &  G.  540. 

Where  a  bill  of  costs  against  executors  contained  charges  to  a  groat  extent 
beyond  what  would  have  been  allowed  in  their  accounts  with  the  testator's  estate, 
it  was  held  a  proper  case  for  taxation  after  payment  at  the  instance  of  benefici- 
aries: Be  Dickson,  8  De  G.  M.  &G.  655. 


618  SOLICITORS.  [Part  II. 

Where  a  mortgagee's  solicitor  retains  the  amount  of  his  bill  of  costs  out  of  the 
sale  moneys  of  the  mortgaged  estate,  charging  the  same  in  account  delivered  to  the 
mortgagor,  an  order  obtained  within  twelve  months  for  taxation  is  of  course  :  Be 
Bignold,  9  Beav.  269. 

The  retention  by  the  solicitor  out  of  money  for  which  be  has  to  account  to  his 
client  of  the  amount  of  his  bill  of  costs  is  not  payment  within  the  meaning  of  the 
41st  section  if  the  bill  be  not  delivered :  Be  Street,  L.  E.  10  Eq.  166. 

The  retainer  by  the  solicitor  of  the  amount  of  the  bill  will  be  considered  equiva- 
lent to  payment,  according  to  the  circumstances  of  each  case,  and  the  period  at 
which  such  retainer  was  made :  Be  Vines  and  Hohhs,  2  De  G.  M.  &  Gr.  842 ;  Be 
JPemherton,  2  De  G.  M.  &  G.  960 ;  Be  Brady,  15  W.  K.  632 ;  Be  Cawley  and 
Whatley,  18  W.  B.  1125. 

Agreements  foe  Eemuneration. 
33  &  34  Vict.  c.  28. 

"An  attorney  or  solicitor  may  make  an  agreement  in  vpriting  with  his  client . 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  any  part  of  any 
jiast  or  future  services,  fees,  charges,  or  disbursements  in  respect  of  business  done 
or  to  be  done  by  such  attorney  or  solicitor,  whether  as  an  attorney  or  solicitor, 
or  as  an  advocate  or  conveyancer,  either  by  a  gross  sum,  or  by  commission,  or 
percentage,  or  by  salary,  or  otherwise ;  and  either  at  the  same,  or  at  a  greater, 
or  at  a  less  rate  as  or  than  the  rate  at  which  he  would  otherwise  be  entitled  to 
be  remunerated,  subject  to  the  provisions  and  conditions  in  this  part  of  this  Act 
contained : 

"  Provided  always,  that  where  any  such  agreement  shall  be  made  in  respect  of 
business  done  or  to  be  done  in  any  action  at  law  or  suit  in  equity,  the  amount 
payable  under  the  agreement  shall  not  be  received  by  the  attorney  or  solicitor 
until  the  agreement  has  been  examined  and  allowed  by  a  taxing  master  of  a  Court 
having  power  to  enforce  the  agreement ;  and  if  it  shall  appear  to  such  taxing 
master  that  the  agreement  is  not  fair  and  reasonable,  he  may  require  the  opinion 
of  a  Court  or  judge  to  be  taken  thereon  by  motion  or  petition ;  and  such  Court  or 
judge  shall  have  power  either  to  reduce  the  amount  payable  under  the  agreement, 
or  to  order  the  agreement  to  be  cancelled,  and  the  costs,  fees,  charges,  and  dis- 
bursements in  respect  of  the  business  done  to  be  taxed  in  the  same  manner  as  if 
no  such  agreement  had  been  made  " :  33  &  34  Vict.  u.  28,  s.  4. 

A  solicitor  cannot  receive  under  this  section  any  payment  unless  the  taxing 
master  think  it  reasonable :  Be  Attorneys  and  Solicitors  Act,  L.  E.  1  Ch.  D.  573, 
575. 

"  Such  an  agreement  will  not  affect  the  amount  of  or  any  right  or  remedies  for 
the  recovery  of  any  costs  recoverable  from  the  client  by  any  other  person,  or  pay- 
able to  the  client  by  any  other  person  ;  and  any  such  other  person  may  require 
any  costs  payable  or  recoverable  by  him  to  or  from  the  client  to  be  taxed  accord- 
ing to  the  rules  for  the  time  being  in  force  for  the  taxation  of  such  costs,  unless 
such  person  has  otherwise  agreed  : 

"  Provided  always,  that  the  client  who  has  entered  into  such  agreement  shall 
not  be  entitled  to  recover  from  any  other  person  under  any  order  for  the  payment 
of  any  costs  which  are  the  subject  of  such  agreement  more  than  the  amount  pay- 
able by  the  client  to  his  own  attorney  or  solicitor  under  the  same " :  33  &  34 
Vict.  c.  28,  s.  5. 

The  agreement  as  to  remuneration  is  to  exclude  future  claims :  sect.  6. 
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Provisions  in  the  agreement  that  the  attorney  or  solicitor  is  not  to  be  liable  for 
negligence,  or  that  he  is  to  be  relieved  from  responsibility,  are  wholly  void : 
sect.  7. 

No  action  or  suit  shall  be  brought  or  instituted  upon  the  agreement  ;  but  every 
question  respecting  the  validity  or  effect  of  the  agreement  may  be  examined  and 
determined,  and  the  agreement  either  enforced  or  set  aside  without  suit,  or  action, 
on  motion,  or  petition :  sect.  8. 

"If  it  shall  appear  that  the  agreement  is  fair  and  reasonable  the  same  may  be 
enforced  in  such  manner  and  subject  to  such  conditions,  if  any,  as  to  costs  as  the 
Court  may  think  fit.  If  the  terms  are  not  fair  and  reasonable  the  same  may  be 
declared  void,  the  Court  may  order  the  agreement  to  be  given  up  to  be  can- 
celled, and  may  direct  the  costs,  fees,  charges,  and  disbursements  incurred  or 
chargeable  in  respect  of  the  matters  included  therein  to  be  taxed  in  the  same 
manner  and  according  to  the  same  rules  as  if  such  agreement  had  not  been 
made ;  and  the  Court  may  make  such  order  as  to  the  costs  of  such  motion  or 
petition,  and  the  proceedings  thereon,  as  the  Court  may  think  fit " :  sect.  9. 

"  When  the  amount  agreed  for  has  been  paid  by  or  on  tehalf  of  the  client,  or 
by  any  person  chargeable  with  or  entitled  to  pay  the  same,-  the  Court  may,  upon 
the  application  of  the  person  who  has  paid  the  amount,  within  twelve  months  after 
payment,  if  the  special  circumstances  require  that  the  agreement  should  be  re- 
opened, re-open  the  same,  and  order  the  costs  to  be  taxed,  and  the  whole  or  part 
of  the  sum  received  to  be  repaid  " :  sect.  10. 

Where  the  agreement  is  made  by  the  client  in  capacity  of  guardian,  or  of 
trustee,  or  of  committee,  the  agreement  must  before  payment  be  laid  before  the 
taxing  master,  and  he  may  disallovsr  any  part  of  it,  or  may  require  the  direction 
of  the  judge  to  be  taken  by  motion  or  petition.  If  the  client  pay  the  whole  or 
any  part  of  the  amount  without  the  previous  allowance  of  the  judge  or  taxing 
master,  he  is  liable  at  any  time  to  account  to  the  person  whose  property  is 
charged,  and  the  Court  may  order  him  to  refund :  Ibid. 

The  Act  gives  no  validity  to  the  purchase  by  the  solicitor  of  the  interest  of  the 
client  in  any  suit  or  action,  or  to  an  agreement  by  which  payment  is  to  depend 
upon  success  in  such  suit  or  action :  sect.  11. 

Under  this  section  an  agreement  by  which  the  solicitor,  in  the  event  of  success, 
should  receive  what  would  be  equivalent  to  a  tenth  of  the  property  to  be  recovered 
would  be  champerty :  Re  Attorneys  and  Solicitors  Act,  L.  E.  1  Ch.  D.  573. 

The  Act  gives  no  validity  to  any  disposition,  &c.,  which  might  be  void  against 
a  trustee  or  creditor  in  bankruptcy :  sect.  12. 

If  after  an  agreement  entered  into  under  the  Act  and  before  complete  per- 
formance the  solicitor  dies,  or  becomes  incapable  to  act,  the  Court  may,  upon 
application  by  any  party  to  the  agreement  or  his  representatives,  either  enforce 
or  set  it  aside :  sect.  13. 

If  after  the  agreement  the  client  changes  his  solicitor  before  the  conclusion  of 
the  business  (which  he  is  to  be  at  liberty  to  do),  the  solicitor  is  to  be  decreed 
incapable  to  act  under  the  agreement  within  the  meaning  of  the  13th  section, 
and  upon  an  order  for  taxation  the  Court  may  direct  the  taxing  master  to  have 
regard  to  the  circumstances  under  which  the  change  of  solicitor  took  place  : 
sect.  14. 

Except  as  in  the  Act  provided  the  bill  of  a  solicitor  for  the  amount  due  under 
the  agreement  is  not  subject  to  taxation :  sect,  15. 
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Interest  on  Moneys  disbursed  by  Solicitor — Interest  on  Moneys 
belongina  to  client. 

"  Subject  to  any  general  rules  or  orders  hereafter  to  be  made,  upon  every  taxa- 
tion of  costs,  fees,  otarges,  or  disbursements,  tbe  taxing  master  may  allow  interest 
at  suob  rate  and  from  snob  time  as  he  thinks  just  on  moneys  disbursed  by  tbe 
attorney  or  solicitor  for  his  client,  and  on  moneys  of  the  client  in  the  hands  of  the 
attorney  or  solicitor,  and  improperly  retained  by  him  "  :  33  &  34  Vict.  c.  28,  s.  17. 

But  this  section  applies  only  as  between  a  solicitor  and  his  own  client,  and 
does  not  apply  to  a  taxation  of  costs  to  be  paid  out  of  a  fund  in  Court  belonging 
wholly  or  partly  to  other  persons  than  the  client :  Hartland  v.  Murrell(L.  C.  for 
M.  R.),  L.  E.  16  Bq.  285. 

"The  Legal  Practitioners  Act,  1875." 
38  &  39  Vict.  c.  79. 
Party  chargeable  delaying  Payment. 

"  It  shall  be  lawful  for  any  judge  of  the  Superior  Courts  of  Law  and  Equity  to 
authorize  an  attorney  or  solicitor  to  commence  an  action  or  suit  for  the  recovery  of 
his  fees,  charges,  or  disbursemen  ts  against  the  party  chargeable  therewith,  and  also 
to  refer  his  bill  of  fees,  charges,  and  disbursements,  and  the  demand  of  such 
attorney  and  solicitor  thereupon,  to  be  taxed  and  settled  by  the  proper  officer  of 
the  Court  in  which  such  reference  shall  be  made,  although  one  month  shall  not 
have  expired  from  the  delivery  of  the  bill  of  fees,  charges,  or  disbursements,  on 
proof  to  the  satisfaction  of  the  said  judge  that  there  is  probable  cause  for  believing 
that  the  party  chargeable  therewith  is  about  to  quit  England,  or  to  become  a 
bankrupt,  or  a  liquidating  or  compounding  debtor,  or  to  take  any  other  steps  or 
do  any  other  act  which,  in  the  opinion  of  the  judge,  would  tend  to  defeat  or  delay 
such  attorney  or  solicitor  in  obtaining  payment  " :  38  &  39  Vict.  c.  79,  s.  2. 

Section  37  of  the  6  &  7  Vict.  c.  73,  from  the  words  "  Provided  also  that  it  shall 
be  lawful  for  any  judge  of  the  Superior  Courts  of  Law  and  Equity  "  to  end  of 
section,  is  repealed,  except  as  to  anything  heretofore  duly  done  thereunder,  and 
except  so  far  as  may  be  necessary  for  the  purpose  of  supporting  and  continuing 
any  proceedings  taken  before  the  passing  of  the  Legal  Practitioners  Act :  38  & 
39  Vict.  c.  39,  s.  2. 

Amendment  of  Bill  of  Costs. 

A  solicitor  having  delivered  his  bill  is  bound  by  it,  and  the  taxation  must  be 
upon  that  bill.  He  is  not  entitled  as  of  course  to  reduce  his  demand,  or  to  reserve 
the  power  of  adding  to  the  charges :  He  Garven,  8  Beav.  436. 

And  if  after  delivery  of  the  bill,  and  before  notice  of  an  order  obtained  for 
taxation,  he  substitutes  a  second  bill,  he  must  pay  all  costs  incurred,  by  the  client 
tip  to  the  date  of  the  order :  Be  Chambers,  34  Beav.  177. 

After  the  bill  has  been  referred  for  taxation,  no  alteration  can  be  made  in  it 
(Re  Wells,  8  Beav.  416 ;  Be  Gatlin,  18  Beav.  519 ;  Davis  v.  Earl  of  Dysart, 
8  De  G.  M.  &  G.  33)  except  by  consent  or  on  special  application  for  leave  to 
amend :  Morgan,  4th  ed.  p.  19 ;  Be  Andrews,  17  Beav.  510,  514. 

Where  liberty  was  given  to  the  solicitor  to  insert  omitted  items  and  increase 
certain  undercharges,  he  was  not  allowed  to  decrease  the  overcharges,  and  was 
ordered  to  pay  the  costs  of  the  application  :  Be  Whcdley,  20  Beav.  576 ;  Be 
BlahesUy,  32  Beav.  381 ;  but  comp.  Be  Tilleard,  32  Beav.  476. 
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Taxation  of  Costs  in  Chaeity  Matters. 

The  Charity  Commissioners  may  order  the  bill  of  costs  of  any  solicitor  for 
business  done  by  him  on  behalf  of  any  charity,  or  the  trustees  thereof,  to  be 
taxed  by  the  taxing  master  of  the  Court  of  Chancery  ;  and  if  the  bill  is  reduced 
on  taxation  by  one-sixth  or  more,  the  costs  of  taxation  are  to  be  paid  by  the 
solicitor,  otherwise  out  of  the  funds  of  the  charity  by  the  trustees  thereof ;  and 
the  commissioners  if  satisfied  as  to  any  bill  that  it  contains  exorbitant  charges 
may  order  it  to  be  so  taxed,  notwithstanding  it  may  have  been  paid  by  the 
trustees  of  the  charity  at  any  period  not  more  than  six  calendar  months  before 
such  order ;  and  the  amount  taxed  off  any  such  paid  bill  is  to  be  a  debt  due-from 
the  solicitor  to  the  trustees,  and  is  to  be  paid  by  him  to  them  accordingly :  18  & 
19  Vict.  c.  124,  s.  40. 

Enforcing  Orders  against  Solicitor  for  Payment  of  Money  found 
DUE  on  Taxation. 

The  default  of  a  solicitor  in  payment  of  the  balance  found  due  from  him  on 
taxation  is  default  within  the  meaning  of  the  exceptions  of  the  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62,  s.  4),  and  an  attachment  may  issue  against  him  :  Be 
Rush,  L.  E.  9  Eq.  147 ;  see  also  Harvey  v.  Hall,  L.  E.  16  Eq.  824. 
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CHAPTER  XXXIII. 

PEODUCTION  or  CESTUI  QUE  VIE. 

'  6  Anjste,  c.  12, 

Production  at  Parish  Church. 

Upos  motion,  &o.,  by  counsel  for  A.  B.,  who  alleged  that  the  said 
A.  B.  is  entitled  to  the  immediate  reversion  of,  &c.,  after  the  death  of 
C.  D.,  who  the  said  C.  D.  hath  good  reason  to  helieve  is  dead,  and  that 
his  death  is  concealed  hj  E.  F.,  as  by  the  affidavit  of,  &o.,  filed,  &c., 
appears ;  and  upon  reading  the  said  affidavit.  This  Court  doth  order 
that  the  said  E.  E.,  having  notice  hereof,  do  produce  the  said  C.  D.  to 
E.  F.,  of,  &c.,  and  G.  H.,  of,  &o.,  at  the  door  of  the  parish  church  of — ,  in 
the  county  of  — ,  on  the  —  day  of  - — ,  next,  between  the  hours  of  • — 
and  —  of  the  clock  in  the  forenoon  of  the  same  day,  according  to 
the  directions  of  the  statute.     See  Be  Clossey,  2  Sm.  &  G.  46. 

(Second  Order.) 

Production  before  Commissioners  or  the  Court. 

Whereas  by  an  order  dated,  &c.  Now  upon  motion,  &c.,  who 
alleged  that  [state  service  of  last  order,  attendance  at  the  place  therein 
mentioned,  and  the  non-production  of  the  person^  as  by  affidavit  of,  &c., 
filed,  &c.,  appears ;  and  upon  reading  the  said  order  and  affidavit. 
This  Court  doth  order  that  the  said  E.  F.,  having  personal  notice 
hereof,  do  produce  and  shew  the  said  C.  D.,  before,  &c.,  of,  &c.,  at  — 
on  the  day  of  —  between  the  hours  of  —  and  —  in  the  forenoon  of 
that  day  [If  before  the  Court :  Let  the  said  E.  F.,  having  personal  notice 
hereof  produce  and  show  the  said  —  at  the  bar  of  this  Court  [  before 
—  ]  at  the  sitting  of  this  Court  on  the  —  day  of  — ]  according  to  the 
direction  of  the  said  statute.  Be  St.  John's  Hospital,  Cirencester,  16 
W.  E.  556. 

(Final  Order.) 

Cestui  que  vie  to  he  deemed  dead. 

Whereas  by  an  order  dated,  &c.  [recite  former  order].  Now  upon 
motion,  &c.,  who  alleged  that  the  said  M.  W.  and  C.  D.  J.  have  been 
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personally  served  with  the  said  order,  as  by  the  affidavit  of,  &c.,  filed> 
&c.,  appears ;  and  upon  reading  the  said  order  and  affidavit,  and  the 
said  M.  W.  and  C.  D.  J.  not  producing  the  said  J.  M.  in  Court,  pur- 
suant to  the  said  order,  and  no  one  attending  for  the  said  M.  W.  and 
C.  D.  J.,  This  Court  doth  declare  that  the  said  J.  M.  ought  to  be 
deemed  and  taken  to  be  dead  according  to  the  said  statute,  and  doth 
order  the  same  accordingly:  Be  Lingen  (V.-C.  of  E.),  May  1,  1841. 

Eight  to  Order. 

"  Any  person  or  persons  who  hath  or  shall  have  any  claim  or  demand  in  or  to 
any  remainder,  reversion,  or  expectancy  in  or  to  any  estate  after  the  death  of  any 
person  within  age,  married  woman,  or  any  other  person  whatsoever,  upon  afiSda- 
vit  made  in  the  High  Court  of  Chancery  by  the  person  so  claiming  such  estate 
of  his  or  her  title,  and  that  he  or  she  hath  cause  to  believe  that  such  minor 
married  woman,  or  other  person  is  dead,  and  that  his  or  her  death  is  concealed  by 
such  guardian,  trustee,  husband,  or  any  other  person,  shall  and  may  once  a  year, 
if  the  person  aggrieved  shall  think  fit,  move  the  Lord  Chancellor,  Keeper,  or 
Commissioners  for  the  custody  of  the  Great  Seal  of  Great  Britain  for  the  time 
being  to  order,  and  they  are  hereby  authorized  and  required  to  order,  such 
guardian,  trustee,  husband,  or  other  person  concealing  or  suspected  to  conceal 
such  person,  at  such  time  and  place  as  the  said  Court  shall  direct,  on  personal  or 
other  due  service  of  such  order,  to  produce  and  shew  to  such  person  or  persons 
(not  exceeding  two)  as  shall  in  such  order  be  named  by  the  party  or  parties  prose- 
cuting such  order,  such  minor,  married  woman,  or  other  persons  aforesaid " : 
6  Anne,  c.  18,  s.  1. 

"And  if  such  guardian,  trustee,  husband,  or  such  other  person  as  aforesaid, 
shall  refuse  or  neglect  to  produce  or  shew  such  infant,  married  woman,  or  such 
other  person  on  whose  life  any  such  estate  doth  depend,  according  to  the  direc- 
tions of  the  said  order,  then  the  Court  of  Chancery  is  hereby  authorized  and  re- 
quired to  order  such  guardian,  trustee,  or  other  person,  to  produce  such  minor, 
married  woman,  or  other  person  concealed,  in  the  said  Court  of  Chancery,  or 
other\vise  before  commissioners  to  be  appointed  by  the  said  Coiu-t,  at  such  time 
and  place  as  the  Court  shall  direct,  two  of  which  such  commissioners  shall  be 
nominated  by  the  party  or  parties  prosecuting  such  order  at  his  or  their  costs  and 
charges  " :  Ibid. 

"  And  in  case  such  guardian,  trustee,  husband,  or  other  person  shall  refuse  or 
neglect  to  produce  such  infant,  married  woman,  or  other  person  concealed,  in  the 
Court  of  Chancery  or  before  such  commissioners,  whereof  return  shall  be  made  by 
such  commissioners,  and  that  return  filed  in  the  Petty  Bag  Office,  in  either  or 
any  of  the  said  cases  the  said  minor,  married  woman,  or  such  other  person  so 
concealed,  shall  be  taken  to  be  dead,  and  it  shall  be  lawful  for  any  person  claim- 
ing any  right,  title,  or  interest,  in  remainder  or  reversion  or  otherwise,  after 
the  death  of  such  infant,  married  woman,  or  such  other  person  so  concealed  as 
aforesaid,  to  enter  upon  such  lands,  tenements,  and  hereditaments,  as  if  such 
infant,  married  woman,  or  other  person  were  actually  dead  "  ^  Ibid. 

Application  foe  Order — Affidavit. 

The  apphcation  for  the  order  is  made  by  an  ex  parte  motion :  ex  parte  Orant 
6  Yes.  512 ;  ex  parte  Whalley,  4  Euss.  561 ;  Be  Isaac,  4  My.  &  Cr.  11,  15. 
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Where  by  the  affidavit  it  appeared  there  was  reason  to  suspect  the  cestui  que 
vie  to  be  dead,  but  the  affidavit  did  not  allege  that  the  death  was  concealed,  the 
Court  has  nevertheless  made  the  order :  Be  Dennis,  7  Jur.  (N.S.)  230 ;  W.  E. 
649  ;  Be  Clossey,  2  Sm.  &  GiflF.  46  ;  Order,  p.  622. 

Service  of  Oeder. 
The  order  must  be  served  upon  the  person  ordered  to  make  the  production. 

NON-PEODUCTION — SECOND  OeDEE. 

In  case  of  non-production  pursuant  to  the  first  order  application  must  be  made 
that  the  cestui  que  vie  be  produced,  either  before  commissioners  or  in  open  Court. 

The  application  is  made  ex  parte,  supported  by  affidavit  proving  service  of  the 
first  order  on  the  person  ordered  to  make  the  production,  the  attendance  at  the 
place  named,  and  the  non-production :  Be  St.  John's  Eospital,  16  W.  R.  556 ; 
Order,  p.  622  ;  Dan.  5th  ed.  p.  1909. 

If  the  cestui  que  vie  is  ordered  to  be  produced  before  commissioners,  and  the 
production  is  not  made,  their  return  is  filed  in  the  Petty  Bag  Office :  6  Anne, 
0.  18,  s.  1. 

In  case  of  non-production  under  the  second  order,  the  final  order  is  applied  for 
on  affidavit  of  service  of  the  second  order,  declaring  the  cestui  que  vie  to  be 
deemed  dead. 

^COMMISSIONEES — TENANT  FOE  LiFE  OE   CeSTUI  QUE  ViE  ABEOAD. 

"  If  it  shall  appear  to  the  said  Court  by  affidavit  that  such  married  woman  or 
other  person  for  whose  life  such  estate  is  holden  is  or  lately  was  at  some  certain 
place  beyond  the  seas,  in  the  said  affidavit  to  be  mentioned,  it  shall  and  may  be 
lawful  for  the  party  or  parties  prosecuting  such  order  as  aforesaid,  at  his  or  their 
costs  and  charges,  to  send  over  one  or  both  of  the  said  persons  appointed  by  the 
said  order  to  view  such  minor,  married  woman,  or  other  person  for  whose  life  any 
such  estate  is  holden  " :  6  Anne,  c.  18,  s.  2. 

"  And  in  case  such  guardian,  trustee,  or  other  person  concealing  or  suspected  to 
conceal  such  persons  as  aforesaid,  shall  refuse  or  neglect  to  produce  or  procure  to 
be  produced  to  such  person  or  persons  a  personal  view  of  such  infant,  married 
woman,  or  other  person  for  whose  life  any  such  estate  his  holden,  then  and  in  such 
case  such  person  or  persons  are  hereby  required  to  make  a  true  return  of  such 
refusal  or  neglect  to  the  Court  of  Chancery  which  return  shall  be  filed  in  the 
Petty  Bag  Office  "  :  Ibid. 

"  And  thereupon  such  minor,  married  woman,  or  other  person  for  whose  life 
any  such  estate  is  holden,  shall  be  taken  to  be  dead  " :  Ibid. 

Tenant  foe  Life  oe  Cestui  que  Vie  peoved  to  be  alive. 

"  If  any  such  guardian,  trustee,  or  other  person  or  persons  holding  or  having 
any  estate  or  interest  determinable  upon  the  life  or  lives  of  any  other  person  or 
persons  shall,  by  any  affidavit  or  otherwise,  to  the  satisfaction  of  the  said  Court  of 
Chancery  make  it  appear  that  he,  she,  or  they  have  used  his,  her,  or  their  utmost 
endeavours  to  procure  such  infant,  married  woman,  or  other  person  or  persons 
on  whose  life  ori  lives  such  estate  or  interest  doth  depend  to  appear  in  the  said 
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Court  of  Chancery  or  elsewhere  according  to  the  order  of  the  said  Court  in  that 
hehalf  made,  and  he,  she,  or  they  cannot  procure  or  compel  such  infant,  married 
woman,  or  other  person  or  persons  so  to  appear,  and  that  such  infant,  married 
woman,  or  other  person  or  persons  on  whose  life  or  lives  such  estate  or  interest 
doth  depend  is,  are,  or  were  living  at  the  time  of  such  return  made  and  filed  as 
aforesaid,  then  it  shall  be  lawful  for  such  persons  to  continue  in  the  possession," 
&o. :  6  Anne,  c.  18,  s.  4. 

Costs. 

The  Court  has  no  jurisdiction  to  make  any  order  as  to  the  costs  of  the  applica- 
tion :  Be  Isaac,  4  My.  &  Cr.  11. 


(    626    )  [PaetIII. 


CHAPTER  XXXIV. 

CHAEITABLE  TEUSTS,  ETC.,  ACTS. 

Sir  Samuel  Eomilly's  Act. 

52  Geo.  3,  c.  101. 

Declare  that  it  is  consistent  with  the  original  scope  and  object  of 
the  institution  in  the  petition  mentioned  and  called  Manchester  New 
College,  that  the  same  should  be  transferred  to  London,  or  to  such 
other  place  as  in  the  opinion  of  the  majority  of  the  trustees  for  the 
time  being  of  the  said  institution  shall  be  best  calculated  to  advance 
the  object  and  design  of  the  said  institution ;  and  that  it  is  in  the 
power  of  the  majority  of  the  trustees  for  the  time  being  of  the  said 
institution  to  transfer  the  same  accordingly,  and  that  notwithstand- 
ing such  transfer,  the  rents,  interest  and  income  of  the  property  held 
in  trust  for  the  said  institution  ought  to  be  applied  according  to  the 
direction  of  the  committee  for  the  time  being  of ,  the  said  tmstees. — 
Costs  of  petitioners  and  respondents  of  petition,  and  of  information 
prepared  but  not  filed,  to  be  taxed  as  between  solicitor  and  client,  and 
paid  out  of  lents,  interest  and  income.  Be  Manchester  New  College,  16 
Beav.  610, 

Appointment  of  new  Trustees — Contract  for  Purchase. 

Let  the  petitioners,  — ,  be  appointed  trustees  for  purposes  of  the 
trust  or  charity  in  the  petition  mentioned.  Let  the  close  of  land 
situate,  &c.,  vest  in  the  said  petitioners  as  such  trustees.  Let  the 
contract  for  sale  of  the  said  close  of  land  to  — ,  dated,  &c.,  be  con- 
firmed and  carried  into  execution.  And  upon  payment  of  the 
purchase-money  Let  the  petitioners  convey  to  the  purchasers. — Eefer 
to  taxing  master  to  tax  the  petitioners  their  costs,  charges  and 
expenses,  and  the  Attorney-General  his  costs  as  between  solicitor  and 
client  of  petition. — Directions  for  payment  out  of  purchase-money. — 
Balance  of  purchase-money  to  be  laid  out  in  other  lands,  and  in  the 
meantime  invested  by  the  trustees  in  Bank  3  per  Cent,  Annuities. 
Income  to  be  applied  by  trustees  in  the  mode  prescribed  by  the  deed  of 
settlement  of  the  chavity. — Provision  for  the  election  of  new  trustees 
in  case  of  vacancies.    Notice  of  such  election  to  be  afSxed  on  door  of 
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cliurcli  at  Eccleshall  two  weeks  at  least  previotisly  to  such  election 
being  made.  Trustees  for  the  time  being  to  have  tbe  same  power  of 
demising  lands  to  be  purchased  as  was  contained  in  the  deed  of 
settlement  with  regard  to  land  comprised  therein. — Liberty  to  apply. 
Overseers  of  tlie  Poor  of  Eccleshall,  16  Beav.  297. 

Sir  Samuel  Eomilly's  Act. 
52  Geo.  3,  c.  101. 

In  every  case  of  a  breach  of  any  trust,  or  supposed  breach  of  any  trust  created 
for  charitable  purposes,  or  whenever  the  direction  or  order  of  a  Court  of  Equity 
shall  be  deemed  necessary  for  the  administration  of  any  trust  for  charitable  pur- 
poses, the  Lord  Chancellor  or  Master  of  the  Rolls  is  empowered  upon  the  petition 
of  any  two  or  more  persons,  to  make  such  order  therein  and  with  respect  to  costs 
as  may  seem  just.  And  the  order  made  is  to  be  final  and  conclusive,  unless 
appealed  from  within  two  years :  52  Geo.  3,  c.  101,  s.  1. 

And  the  Attorney-General,  acting  ex  officio,  is  empowered  to  make  application 
by  petition  to  the  Court  of  Chancery  with  respect  to  any  charity,  under  the 
provisions  of  Sir  Samuel  Romilly's  Act,  or  under  the  provisions  of  any  Act 
authorizing  the  application  to  the  Court  by  petition:  16  &  17  Vict.  c.  137, 
s.  43. 

The  Act  of  52  Geo.  3,  c.  101,  has  been  held  not  to  apply  to  cases  of  con- 
structive trusts,  or  where  different  persons  claim  the  trust  property  adversely  to 
each  other,  or  where  there  is  a  dispute  as  to  the  persons  in  whom  the  legal  estate 
is  vested:  Dan.  5th  ed.  p.  1762,  citing  ISx  parte  Brown,  G.  Coop.  295 ;  Ex  parte 
Sees,  3  V.  &  B.  10 ;  DearCs  Charity,  8  Sim.  34 ;  West  Betford  Church  lands, 
10  Sim.  101,  109. 

The  Court  has  no  power  under  the  Act  to  repair  a  previous  misapplication  of 
ti-ust  funds:  ffalPs  Charity,  14  Beav.  115, 120. 

But  where  the  direction  of  the  Court  is  required  for  the  administration  of  a 
charitable  trust,  and  there  is  no  question  between  the  trastees  and  strangers,  and 
the  objects  of  the  charity  have  no  separate  and  conflicting  interests,  the  Court 
has  jurisdiction  on  petition  under  the  Act :  Manchester  New  College,  16  Beav. 
610;  Order,  p.  626;  Att.-Gen.  v.  Bishop  of  Worcester,  9  Hare,  378. 

And  the  Court  has  power  under  the  Act  to  declare  the  proportions  in  which  the 
different  charitable  institutions  are  entitled :  Be  Hall's  Charity,  14  Beav.  115 ; 
15  Jur.  940. 

A  scheme  settled  by  decree  which  might  be  altered  upon  information,  may  be 
altered  upon  petition  under  the  Act,  if  otherwise  a  proper  subject  for  such 
petition :  Att.-Gen.  v.  Bishop  of  Worcester,  supra. 

And  if  it  appears  to  be  for  the  benefit  of  a  charity  that  part  of  the  estate 
belonging  to  it  should  be  sold,  an  order  for  that  purpose  mwy  be  made  upon 
petition  under  the  Act :  Be  Parke's  Charity,  12  Sim.  329  ;  Overseers  of  Eccles- 
hall, 16  Beav.  297 ;  Order,  supra ;  Be  Ashton  Charity,  22  Beav.  288.  But  the 
jurisdiction  has  been  doubted:  Be  Suir  Island  Charity,  3  J.  &  Lat.  171 ;  Be 
Nevjton's  Charity,  12  Jur.  1011. 

Unless  the  petition  is  presented  by  the  Attorney-General  acting  ex  officio,  or  in 
a  matter  which  is  pending  at  the  time  of  the  application,  the  order  or  certificate 
of  the  Charity  Commissioners  must  be  obtained  before  the  petition  will  be 
answered :  Dan.  5th  ed.  p.  1764. 
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Unless  the  application  is  made  by  the  Attorney-General  acting  ex  officio,  the 
petition  must  be  presented  by  two  or  more,  who  should  have  a  direct  interest  in 
the  charity :  Dan.  5th  ed.  p.  1763 ;  Be  Bedford  Charities,  2  Sw.  518. 

Two  at  least  of  the  petitioners  must  be  individuals,  a  corporation  not  being 
■within  the  meaning  of  the  Act :  Be  London,  Brighton,  and  South  Coast  Bailway, 
18  Beav.  608. 

And  unless  the  petition  is  presented  by  the  Attorney-General  acting  ex  officio, 
or  in  a  matter  pending  at  the  time  of  the  application,  the  certificate  of  the  Charity 
Commissioners  must  be  first  obtained :  see  the  Charitable  Trusts  Act,  1853,  post, 
p.  629 ;  Be  London,  Brighton,  and  South  Coast  Bailway,  18  Beav.  608 ;  Be  ForWs 
Charity,  3  Drew.  324 ;  Be  JarviSs  Charity,  1  Dr.  &  Sm.  97. 

Service  of  Petition. 

As  a  general  rule  the  petition  ought  to  be  served  upon  all  persons  whose 
interests  will  in  any  manner  be  affected  by  the  order  sought  to  be  obtained :  Dan. 
5th  ed.  p.  1764. 

Scheme. 

If  a  scheme  is  directed  to  be  settled,  or  proceedings  directed  to  be  taken  in 
Chambers  upon  the  petition,  the  Attorney-General  must  be  served  with  notice, 
and  he  has  a  right  to  appear  upon  the  subsequent  proceedings :  Be  Hansom,  9 
Hare,  App.  54  ;  Corporation  of  Ludlow  v.  Greenhouse,  1  Bli.  (N.S.)  1765  ;  Att.- 
Oen.  v.  Marl  of  Stamford,  1  Ph.  737 ;  7  Jur.  359. 

The  scheme  is  usually  prepared  by  the  petitioner. 

Costs  apportioned  between  several  Charities — One  Scheme. 

Tax  the  petitioners,  and  the  Attorney-General  their  costs,  charges, 
and  expenses  properly  incurred  of  and  relating  to  the  order  dated,  &o., 
and  this  application  and  consequent  thereon.  Let  the  taxing  master 
apportion  the  said  costs,  charges  and  expenses,  and  the  sum  of  £100 
capital  money  arising  from  the  sale  of  certain  property  taken  by  the — 
railway  company  between  all  the  above-mentioned  charities,  in  propor- 
tion to  the  respective  values  thereof.  Let  such  costs  be  raised  and  paid 
by  the  said  trustees  out  of  the  charity  estates  in  the  proportions  so  to 
be  certified. — Liberty  to  apply.     Be  Stafford  Charities,  26  Beav.  567. 

Costs  to  he  raised  hy  Mortgage — Annual  Payments  on  Account. 

Tax  the  petitioners,  the  respondents,  and  the  Attorney-General, 
their  costs  as  between  solicitor  and  client  of  and  relating  to  this 
application  and  consequent  thereon  as  between  solicitor  and  client. 
Let  the  said  costs  when  taxed  be  raised  by  mortgage  or  further  charge 
of  the  Lambeth  Walcott  Charity  Estate,  or  so  much  thereof  as  shall  be 
necessary  for  that  purpose,  and  be  paid  by  the  trustees  of  the  said 
charity  to  the  several  persons  entitled  thereto,  in  like  manner  as 
the  said  trustees  are  directed  to  raise  and  pay  the  costs,  and  costs 
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charges,  and  expenses  provided  for  by  the  order  dated,  &c.  Let  the 
said  costs  be  also  repaid  by  the  said  trustees  out  of  the  rents  of  the 
said  Lambeth  Walcott  Charity  Estate  by  annual  payments  of  £100. 
Let  the  interest  of  the  money  to  be  so  raised  by  mortgage  be  kept 
down  out  of  the  income  of  the  said  estate.  Let  the  costs  directed 
to  be  taxed  by  the  order  dated,  &c.,  be  included  in  the  cerlificale  of 
taxation  to  be  made  under  this  order.  Be  Lambeth  Charities  (L.  JJ.), 
22  L.  J.  (N.S.)  958.    See  complete  Order,  p.  636. 


Chaeitible  Trusts  Acts,  1853  to  1869. 

16  &  17  Vict.  c.  137;  18  &  19  Vict.  c.  124;  23  &  24  Vict.  c.  134; 
23  &  24  Vict.  c.  136;  25  &  26  Vict.  c.  112;  32  &  33  Vict. 
c.  110. 

Before  any  suit,  petition,  or  other  proceeding  (not  being  an  application  in  which 
any  person  claims  any  property,  or  seeks  any  relief  adversely  to  any  charity,  and 
not  being  an  application,  in  any  suit  or  matter  actually  pending  at  the  time  the 
application  is  made)  for  obtaining  any  relief,  order,  or  direction  concerning  or 
relating  to  any  charity,  or  the  estate,  funds,  property,  or  income  thereof,  shall  be 
commenced,  presented,  or  taken  by  any  person  whomsoever  (other  than  the 
Attorney-General),  he  must  obtain  from  the  Board  of  Charity  Commissioners  an 
order  or  certificate  signed  by  their  secretary,  authorizing  or  directing  such  pro- 
ceeding to  be  taken ;  and  no  proceeding  for  obtaining  any  such  relief,  order,  or 
du-ection  will  be  entertained  or  proceeded  with  by  the  Court  of  Chancery,  or  by 
any  Court  or  judge,  except  upon  and  in  conformity  with  an  order  or  certificate  of 
the  said  board:  16  &  17  Vict.  c.  137,  ss.  17,  18. 

This  provision  applies  to  suits  instituted  for  the  purpose  ,  of  establishing 
charities,  and  not  merely  to  suits  respecting  charities  already  established :  Braund 
V.  Earl  of  Devon,  L.  E.  3  Ch.  800. 

It  also  extends  to  charities  founded  and  endowed  in  England  or  Wales,  although 
the  revenues  are  apphed  abroad :  Taylm-'s  Trusts,  L.  E.  2  Ch.  356. 

And  to  charities  founded  and  endowed  abroad,  if  their  revenues  are  applied  in 
England :  S.  0. 

But  the  sanction  of  the  Charity  Commissioners  is  not  required  to  a  petition 
which  is  presented  in  a  pending  matter,  not  deahng  with  the  charity  qua  charity : 
Re  Chislehurst  College,  1  Jur.  (N.S.)  995 ;  lie  Uston,  6  De  G.  M.  &  G.  184 ; 
Braund  v.  Earl  of  Devon,  L.  R.  3  Ch.  806. 

The  Act  applies  to  applications  made  to  the  Court,  although  such  applications 
are  made  under  the  authority  of  special  Acts  of  Pariiament :  Dan.  5th  ed.  1759  ; 
Re  Bingley  School,  2  Drew.  283  ;  18  Jur.  668  ;  Watford  Burial  Board,  2  Jur. 
(N  S.)  1045. 

Where  a  final  order  has  been  made  and  a  scheme  settled,  the  matter  is  no 
longer  pending  vnthin  the  meaning  of  the  Act,  and  the  sanction  of  the  commis- 
sioners must  be  obtained :  Ford^s  Charity,  3  Drew.  324 ;  Re  Jarvis's  Charity, 
1  Dr.  &  Sm.  97 ;  Dan.  5th  ed.  1760. 

Where  the  appointment  or  removal  of  any  tnistee,  or  any  other  relief,  order,  or 
direotion  relating  to  any  charity  of  which  the  gross  annual  income  for  the  time 
being  exceeds  £30,  is  considered  desirable,  and  such  appointment,  removal,  or 
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other  relief,  order,  or  direction  might  before  this  Act  be  made  or  given  by  the 
Court  of  Chancery,  or  any  per.son  authorized  in  that  behalf  by  the  order  or  certi- 
ficate of  the  Charity  Commissioners,  or  flie  Attorney-General,  may  make  applica- 
tion (without  any  information,  bill,  or  petition)  to  the  Master  of  the  Rolls  or  one 
.of  the  Vice-Chanoellors  at  Chambers  for  such  order,  direction  or  relief,  and  the 
judge  may  make  such  order  as  might  at  the  passing  of  the  Act  be  exercised  by 
the  Court  of  Chancery  in  a  suit  regularly  instituted,  or  upon  petition :  16  &  17 
Vict.  c.  137,  s.  28. 

But  the  judge  may,  if  he  thinks  fit,  direct  that  the  proceedings  be  taken  by  in- 
formation, bill,  or  petition :  Ibid. 

No  judge  of  the  Court  of  Chancery  has  upon  any  procaeding  under  this  Act 
jurisdiction  to  try  or  determine  the  title  at  law  or  in  equity  to  any  real  or  personal 
estate,  or  any  tenn  or  interest  therein,  as  between  any  charity  or  the  trustee 
thereof,  and  any  person  holding  or  claiming  such  real  or  personal  property,  term, 
or  interest,  adversely  to  such  charity,  or  to  try  or  determine  any  question  as  to 
the  existence  or  extent  of  any  charge  or  trust :  16  &  17  Vict.  c.  137,  s.  41. 

Where  the  gross  annual  income  does  not  exceed  £50  the  jurisdiction  is  now 
exerciseable  by  the  County  Court  of  the  district  of  the  charity :  16  &  17  Vict. 
c.  137,  s.  32,  as  amended  by  23  &  24  Vict.  c.  137,  s.  11.  But  the  Charity  Com- 
missioners may  direct  that  the  application  be  made  before  a  judge  of  the  Court  of 
Chancery,  or  the  Chancellor  or  Vice-Chancellor  of  the  County  Palatine  of  Lan- 
caster: 16  &  17  Vict.  0.  137,  s.  35. 

The  Charity  Commissioners  may,  in  case  they  disapprove  of  any  order  or  de- 
cision of  the  County  Court  for  the  appointment  or  removal  of  any  trastee  of  any 
charity,  or  approving  of  any  scheme  for  regulating  the  administration  of  any 
charity,  submit  the  same  for  the  decision  of  a  judge  of  the  Court  of  Chancery : 
16  &  17  Vict.  c.  137,  s.  37. 

Wherever  it  appears  to  the  Charity  Commissioners  requisite  or  desirable  that 
legal  proceedings  should  be  instituted  by  the  Attorney-General  with  respect  to 
any  charity,  or  the  estates,  funds,  property,  or  affairs  thereof,  they  may  certify 
the  case  to  him,  and  the  Attorney-General  may  thereupon  proceed  either  by  in- 
formation, petition,  or  application  at  Chambers,  as  he  may  think  proper :  16  &  17 
Vict.  c.  137,  s.  20. 

Where  any  land,  or  any  term  or  estate  therein,  holden  upon  trust  for  any 
charity,  is  vested  in  any  persons  other  than  the  persons  acting  in  the  administra- 
tion of  it,  or  where  there  are  no  trustees,  or  the  trustees  are  unwilling  to  act,  or 
it  is  uncertain  in  whom  the  land  is  vested,  and  in  certain  other  cases  therein 
mentioned,  the  Court  may  order  the  land,  term,  or  estate  to  vest  in  the  official 
trustee  of  charity  lands :  16  &  17  Vict.  c.  137,  s.  48,  as  amended  by  18  &  19 
Vict.  0.  124,  s.  15. 

The  Charity  Commissioners,  upon  the  application  of  persons  who,  under  the 
43rd  section  of  the  16  &  17  Vict.  c.  137,  would  be  authorized  to  apply  to  any 
judge  for  the  like  purpose,  are  empowered  to  make  such  effectual  orders  as  have 
hitherto  been  made  by  a  judge  at  Chambers,  or  by  any  County  Court  or  District 
Court  or  Bankruptcy,  for  the  appointment  or  removal  of  trustees  of  any  charity, 
or  for  the  removal  of  any  schoolmaster  or  mistress  or  other  officer,  or  relating  to 
the  assurance,  transfer,  payment,  or  vesting  of  any  real  or  personal  estate  belong- 
ing thereto  :  23  &  24  Vict.  c.  136,  s.  2. 

The  Charity  Commissioners  may,  if  they  think  fit,  exercise  the  jurisdiction 
conferred  on  them  by  the  last-mentioned  Act  in  contentious  cases  :  Be  Burnham 
National  Schools,  L.  E.  17  Eq.  241. 
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And  the  Court  of  Chancery  will  not  interfere  with  the  discretion  of  the  Com- 
missioners in  selecting  new  trustees,  unless  in  cases  of  gross  miscarriage :  S.  0. 

The  Attorney-General,  or  any  person  authorized  by  him  or  by  the  Commis- 
sioners, may,  within  three  calendar  months  after  the  publication  of  an  order  of 
the  Commissioners  appointing  or  removing  a  trustee,  or  relating  to  the  assurance, 
transfer,  payment,  or  vesting  of  any  real  or  personal  estate,  or  establishing  a 
scheme,,  present  a  petition  of  appeal  to  the  Court  of  Chanceiy;  and  any  school- 
master or  schoolmistress,  or  other  officer  removed  by  the  order  of  the  board,  with- 
out the  concurrence  of  the  trustees  or  governors,  or  a  majority  of  them,  and 
without  the  approval  of  a  special  visitor,  if  any,  of  the  charity,  may  appeal  in  like 
manner :  23  &  24  Vict.  c.  136,  s.  8,  as  amended  by  32  &  33  Vict.  c.  110,  s.  10. 

The  Court  may,  upon  such  petition  of  appeal,  or  at  any  stage  of  the  proceed- 
ings, require  from  the  hoard  their  reasons  for  making  the  order  appealed  against, 
and  may  remit  the  same  for  re-consideration,  with  or  without  any  declaration 
in  relation  tliereto,  or  may  make  any  substitutive  or  otherforder;  and  the  Court 
may  make  any  order  respecting  the  costs,  charges,  or  expenses  incident  to  the 
appeal,  and  may  require  from  any  appellant,  other  than  the  Attorney-General, 
proper  security  for  costs  :  23  &  24  Vict.  c.  136,  s.  8. 

The  majority  of  the  trustees  of  any  charity,  if  authorized  by  the  board,  may 
constitute  and  maintain  any  action,  suit,  petition,  or  other  proceeding  as  if  they 
were  the  sole  trustees  of  the  charity  :  32  &  33  Vict.  c.  110,  s.  13. 

And  such  action,  suit,  petition,  or  other  proceeding  is  not  to  abate  by  the 
death  or  removal  from  office  of  any  of  the  trustees :  32  &  33  Vict.  c.  110,  s.  14. 

The  board,  if  they  think  it  desirable,  where  the  gross  annual  income  of  the 
charity  is  sufficient  to  bear  the  expense,  may  authorize  the  employment  of  skilled 
persons  to  prexjare  any  scheme,  order,  statement,  or  other  proceeding  for  the  pur- 
poses of  the  Charitable  Trusts  Acts,  1853  to  1869,  with  respect  to  such  charity  : 
32  &  33  Vict.  c.  110,  s.  9. 

No  gift  or  disposition  of  real  or  personal  estate  upon  any  lawful  charitable 
trust  for  the  exclusive  benefit  of  Roman  Catholics  is  to  be  invalidated  by  reason 
that  such  estate  is  subjected  to  any  trust  or  provision  deemed  to  be  superstitious 
or  prohibited  by  law  ;  but  the  Court  or  judge  at  Chambers,  may,  upon  the  appli- 
cation of  the  Attorney-General  or  person  authorized  by  the  certificate  of  the 
Charity  Commissioners,  apportion  the  property  or  income  so  that  a  proportion 
thereof,  to  he  fixed  by  the  Court  or  judge,  maybe  exclusively  subject  to  the  law- 
ful trusts  declared  by  the  donor  or  settlor,  and  the  residue  thereof  may  become 
subject  to  such  lawful  charitable  trusts  for  the  benefit  of  Roman  Catholics  as  the 
Court  or  judge  may  consider  to  be  most  just :  23  &  24  Vict.  c.  134,  s.  1. 

In  making  their  apportionment  the  Court  may,  by  the  same  or  any  other  order, 
establish  a  scheme  for  giving  effect  thereto,  and  to  appoint  trustees  for  the  ad- 
ministration of  the  several  portions  of  such  estate,  and  may  vest  the  estate  in  the 
trustees :  Ibid ;  Be  Blunddl,  8  Jur.  (N.S.)  5  ;  10  W.  R.  34. 

The  Elementary  Education  Act,  1870. 
33  &  34  Vict.  c.  75. 

"  The  provisions  of  the  Charitable  Trusts  Acts,  1853  to  1869,  which  relate  to 
the  sale,  leasing,  and  exchange  of  lands  belonging  to  any  charity,  shall  extend  to 
the  sale,  leasing,  and  exchange  of  the  whole  or  any  part  of  any  land  or  school- 
house  belonging  to  a  School  Board  which  may  not  be  required  by  such  board, 

2  T  2 


632  STATUTORY  JURISDICTION.  [Part  III. 

with  this  modification,  that  the  Education  Department  shall  for  the  purposes  of 
this  section  be  deemed  to  be  substituted  in  those  Acts  for  the  Charity  Commis- 
sioners": 33  &  34  Vict.  c.  75,  s.  22. 

"  The  managers  of  any  elementary  school  in  the  district  of  a  School  Board 
may,  in  manner  provided  by  this  Act,  make  an  arrangement  with  the  School 
Board  for  transferring  their  school  to  such  School  Board,  and  the  School  Board 
may  assent  to  such  anangement " :  sect.  23.  See  National  Society  v.  School 
Board  of  London,  L.  B.  18  Eq.  608. 

Enforcing  Orders  of  Charity  Commissioners. 

If  any  person  refuses  or  wilfully  neglects  to  comply  with  any  lawful  requisi- 
tion or  order  of  the  commissioners,  or  destroys  or  withholds  any  document 
required  to  be  produced  or  transmitted  by  him,  or  to  answer  any  lawful  questions 
or  inquiries,  or  to  attend  in  obedience  to  any  lawful  precept  of,  or  give  evidence 
before  any  inspector,  or  if  any  person  wilfully  alters,  destroys,  withholds,  or  re- 
fuses to  produce  any  document  which  may  be  lawfully  required  to  be  produced 
before  any  inspector,  every  person  so  offending  is  to  be  deemed  and  taken  to  be 
guilty  of  a  contempt  of  the  Court  of  Chancery,  and  is  liable  to  be  attached  and 
committed  on  summary  application  by  the  Commissioners  to  the  Court  or  any 
judge  thereof ;  and  may  be  ordered  to  pay  the  costs  of  and  attending  such  con- 
tempt ;  and  the  Court  may  at  any  time  discharge  such  person  upon  such  terms 
as  it  may  deem  just :  16  &  17  Vict.  c.  137,  s.  14  ;  18  &  19  Vict.  c.  124,  s.  9 ;  23 
&  24  Vict.  c.  136,  s.  20 ;  see  -Sir  Edbert  Peel's  School,  L.  R.  3  Ch.  543. 

Charities  exempted  from  Jurisdiction. 

The  Charitable  Trusts  Acts  do  not   extend  to  the  Universities   of  Oxford, 
Cambridge,  London,  or  Durham,  or  any  college  or  hall  in  the  said  Universities  of 
Oxford,  Cambridge,  and  Durham,  or  the  Colleges  of  Eton  and  Winchester,  or  any 
cathedral  or  collegiate  church ;  nor  to  any  building  registered  as  a  place  of  meeting 
for  religious  worship,  and  hona  fide  used  for  that  purpose;  nor  to  the  Commis- 
sioners of  Queen  Anne's  Bounty ;  nor  to  the  British  Museum ;  nor  to  any  friendly 
or  benefit  society,  or  savings  bank,  or  any  institution,  establishment,  or  society 
for  religious  or  other  charitable  purposes ;  or  the  auxiliary  or  branch  associations 
connected  therewith  wholly  maintained  by  voluntary  contributions ;  nor  to  any 
bookseUing  or  publishing  business  carried  on  by  or  under  the  direction  of  any 
society  wholly  or  partially  exempted  from  this  Act,  so  far  as  such  business  is  or 
shall  be  carried  on  by  means  of  voluntary  contributions  only,  or  the  capital  or 
stock  of  such  business ;  and  where  any  charity  is  maintained  partly  bv  voluntary 
subscriptions  and  partly  by  income  arising  from  any  endowment,  the  provisions  of 
the  Acts  with  respect  to  such  charity  extend  and  apply  to  the  income  from  endow- 
ment only,  to  the  exclusion  of  voluntary  subscriptions  and  the  application  thereof ; 
and  no  direction  or  bequest  unto  or  in  tnist  for  any  such  charity  as  last  aforesaid 
of  which  no  special  application  or  appropriation  has  been  directed  or  declared  by 
the  donor  or  testator,  and  which  may  legally  he  applied  by  the  governing  or 
managing  body  of  the  charity  as  income  in  aid  of  the  voluntary  subscriptions,  is 
subject  to  the  provisions  of  the  Acts  ;  and  no  portion  of  any  such  donation  or. 
bequest  as  last  aforesaid,  or  of  any  voluntary  subscription  which  is  or  may  be  from 
time  to  time  set  apart  or  appropriated  and  invested  by  the  governing  or  managing 
body  of  the  charity,  for  the  purpose  of  being  held  and  applied  or  expended  for  or 
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to  some  definite  and  specific  object  or  purpose  connected  with  such  charity,  in 
pursuance  of  any  rule  or  regulation  made  or  adopted  by  "the  governing  or  managing 
body  of  such  charity,  or  of  any  donation  or  bequest  in  aid  of  any  fund  so  set  apart 
or  appropriated  for  any  such  object  or  purpose  as  aforesaid,  is  subject  to  the  pro- 
visions of  the  Acts ;  and  the  Acts  do  not  apply  to  the  funds  or  property  of  any 
missionary  or  other  similar  society,  or  the  missionaries,  teachers,  or  oflicers  of  such 
society,  or  of  any  branch  thereof  which  funds  or  property  shall  not  be  within  the 
limits  of  England  or  Wales ;  but  the  exemption  does  not  extend  to  any  cathedral 
collegiate,  chapter,  or  other  schools:  16  &  17  Vict.  c.  337,  s.  82  ;  18  &  19  Vict! 
c.  124,  s.  49. 

Duly  registered  and  certified  places  of  religious  worship  are  exempted  so  long 
as  the  same  continue  to  be  lona  fide  used  tor  religious  worship  and  the  record  of 
the  certificate  has  not  been  cancelled :  18  &  19  Vict.  c.  81,  s.  9. 

The  commissioners  may,  however,  on  the  application  of  the  trustees  or  persons 
acting  in  the  administration  of  any  exempted  charity,  order  that  the  Acts  or  any 
of  their  provisions  shall  extend  to  such  charity  :  32  &  33  Vict.  c.  110  s.  14  •  see 
also  air  Bobert  Peel's  School,  L.  R.  3  Ch.  543. 


Costs  of  Attorney-General. 

Where  the  Attorney-General,  upon  making  an  application  to  the  Court  of 
Chancery  in  the  matter  of  a  charity,  desires  an  order  for  taxation  and  payment  of 
his  costs,  charges,  and  expenses  relating  to  the  charity,  not  being  costs  in  the 
matter,  the  summons  should  contain  a  statement  of  the  matters  in  respect  of 
which  payment  is  desired :  Se  Dulwich  College,  L.  R.  15  Eq.  294. 

The  Grammar  School  and  Endowed  Schools  Acts. 

3  &  4  Vict.  c.  77 ;  32  &  33  Vict.  c.  56 ;  36  &  37  Vict.  c.  66. 

The  Court  is  empowered,  whenever  any  question  comes  before  them  concern- 
ing the  system  of  education  to  be  established  in  any  grammar  school,  or  the 
right  of  admission  to  the  same,  to  make  decrees  and  orders  extending  the  system 
of  education,  and  extending  or  restricting  the  right  of  admission,  and  to  establish 
schemes  for  the  application  of  the  revenues  of  such  school :  3  &  4  Vict.  c.  77,  s.  1. 
Where  sufBcient  powers  do  not  exist  in  respect  to  discipline  the  Court  of 
Chancery  may  enlarge  them,  and  where  no  powers  exist  the  Court  may  create 
them :  sects.  14, 15. 

The  Court  has  also  power  to  appoint  the  mode  of  naming  masters.  And  in  case 
the  visitor  refuses  or  neglects  to  act,  the  Court  may  substitute  a  person  to  act 
pro  hac  vice :  sect.  16. 

Applications  under  the  Grammar  School  Act  are  to  be  heard  by  petition,  ac- 
cording to  the  provisions  of  the  52  Geo.  2,  c.  101,  s.  21.  But  wherever  there  is 
any  special  visitor  appointed  by  the  founder,  or  other  competent  authority,  oppor- 
tunity must  be  given  to  him  to  be  heard  previously  to  any  order  being  made : 
sect.  1. 

The  petition  should  be  served  on  the  patron  and  master  of  the  school :  He 
Marlborough  School,  7  Jur.  1047. 

The  Act  of  3  &  4  Vict.  c.  77,  does  not  extend  to  the  Universities  of  Oxford  and 
Cambridge,  London  or  Durham,  the  Colleges  of  St.  David  or  St.  Bees,  or  the  schools 
of  Eton,  Westminster,  Winchester,  Harrow,  Charter  House,  Rugby,,  Merchant 
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Taylors,  St.  Paul's,  Christ's  Hospital,  Birmingham,  Manchester,  Macclesfield, 
Louth,  or  schools  forming  part  of  any  cathedral  or  collegiate  church :  sect.  24. 

The  words  "  grammar  school "  are  not  to  include  schools  not  endowed,  hut  are 
to  include  all  endowed  schools  which  may  he  grammar  schools  hy  reputation,  and 
all  other  charitable  institutions  and  trusts  so  far  as  the  same  are  for  the  purpose  of 
providing  the  instruction  in  the  Act  mentioned :  sect.  25. 

During  the  continuance  of  the  power  of  making  schemes  under  the  Endowed 
Schools  Act  (32  &  33  Vict.  o.  56)  the  Charity  Commissioners  or  any  Court  or 
judge  are  not,  with  respect  to  any  educational  endowment  which  can  he  dealt 
with  by  a  scheme  under  that  Act,  to  make  any  scheme  or  appoint  any  new 
trustees  without  the  consent  of  the  Committee  of  Council  on  Education :  32  &  33 
Vict.  c.  56,  s.  52. 

Under  the  present  practice  the  jurisdiction  conferred  by  the  3  &  4  Vict.  c.  77, 
may  be  exercised  under  the  Charitable  Trusts  Acts,  and  accordingly  the  Act  is 
seldom  resorted  to :  Dan.  5th  ed.  1780. 

The  Court  will  not  hear  a  petition  presented  under  the  3  &  4  Vict.  c.  77,  for 
the  purpose  of  extending  the  system  of  education  until  the  master  of  the  school 
and  patron  have  been  served  with  notice  of  the  application :  Be  Marlborough 
Grammar  School,  7  Jur.  1047. 

The  Endowed  School  Commissioners  have  jurisdiction  to  compel  a  college  in  a 
university  to  make  discovery  of  matters  relating  to  an  endowment  of  which  the 
college  are  trustees,  for  exhibitions  selected  from  a  particular  district,  and  whose 
exhibitions  are  tenable  at  the  university :  lie  Meyrich  Fimd,  L.  R.  13  Eq.  269. 

The  certificate  of  the  Charity  Commissioners  that  a  school  is  or  is  not  a  school 
to  which  the  3rd  section  of  the  Endowed  Schools  Act,  1873,  applies,  is  to  be 
conclusive  evidence  of  the  fact  for  the  purposes  of  the  principal  Act  (32  &  33 
Vict.  c.  56) :  36  &  37  Vict.  c.  87,  s.  3. 

The  provisions  of  the  32  &  33  Vict.  c.  56,  s.  39,  are  extended  as  to  schools 
excepted  from  provisions  as  to  religion :  36  &  37  Vict.  c.  87,  s.  7. 

And  the  provisions  of  the  32  &  33  Vict.  c.  56,  s.  25,  are  amended  as  to  new 
endowments  mixed  with  old  buildings :  36  &  37  Vict.  c.  87,  s.  8. 

The  provisions  of  the  32  &  33  Vict.  c.  56,  ss.  34  to  36,  as  to  time  for  objections 
to  schemes,  have  been  amended  by  36  &  37  Vict.  c.  87,  s.  12.  And  the  pro- 
Visions  of  the  32  &  33  Vict.  c.  56,  s.  39,  as  to  appeal,  are  amended  by  36  &  37 
Vict.  c.  87,  s.  14. 

The  Endowed  Schools  Act,  1868  (31  &  32  Vict.  c.  32),  is  to  continue  in 
force  so  long  as  the  power  of  making  schemes  under  the  Endowed  Schools  Acts, 
1869,  1873,  and  1874,  continue  in  force,  whether  in  pursuance  of  the  Endowed 
Schools  Act,  1874,  or  any  Act  hereafter  to  be  passed :  38  &  39  Vict.  o.  29,  s.  2. 

Church  Building  Acts  Amendment  Acts. 

8  &  9  Vict.  c.  70 ;  14  &  15  Vict.  c.  97 ;  34  &  35  Vict.  c.  82. 

Inquiries  as  to  Gifts,  and  if  Apportionment  is  proper. 

Let  it  be  referred,  &c.,  to  inquire  "  whether  there  are  any  and  what 
cliaritahle  devises,  bequests,  or  gifts  that  have  been  made  and  given 
for  the  use  of  the  poor  of  the  parish  of  West  Ham,  and  whether  it  is 
fit  and  proper,  having  regard  to  the  state  of  the  parish,  that  such 
devises,  bequests,  or  gifts  should  be  apportioned  between  the  district 
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of  St  Johns,  and  the  remaining  part  of  the  parish  under  the  statute  ; 
and  in  that  case,  to  approve  of  a  scheme  for  such  apportionment.  lie 
West  Ham  Charities,  2  De  G.  &  Sm.  218,  221. 

Apportionment  of  Gifts. 

Declare  that  the  devises,  bequests,  and  gifts  made  or  given  to  or 
for  the  use  of  the  parish  of  West  Ham  and  hereinafter  mentioned  are 
apportionable  between  the  district  chapelry  of  St.  John's,  Stratford, 
the  district  chapelry  of  St.  Mary's,  Plaistow,  and  the  remaining  part  of 
the  said  parish.     Declare  that  the  rent-charges  and  annuities  charged 
on  real  estate  given  for  the  use  of  the  said  parish  and  hereinafter 
mentioned,  that  is  to  say,  the  annuities  of  £ —  given  by  the  wills 
of  —  ought  to  be  apportioned  between  the  district  chapelry  of  St. 
John's,  Stratford,  the  district  chapelry  of  St.  Mary's,  Plaistow,  and 
the  remaining  part  of  the  said  parish,  in  manner  following,  that  is  to 
say:   that  186/480th   parts   of  the   said   rent-charges   or  annuities 
respectively,  being  at  the  rate  of  7s.  8id.  in  the  pound,  shall  be  the 
share   of  the   said   district  chapelry  of  St.  John's,  Stratford;    that 
66/480th  other  parts  thereof  respectively,  being  at  the  rate  of  2s.  9d. 
in  the  pound,  shall  be  the  share  of  the  said  district  chapelry  of  St. 
Mary's,  Plaistow ;  and  that  the  other  229/480th  parts  thereof,  being 
at  the  rate  of  9«.  6id.  in  the  pound,  shall  be  the  share  of  the  remain- 
ing part  of  the  said  parish.     Declare  that  the  rents  and  profits  of  the 
hereditaments  and  real  estate  devised  or  held  in  trust  for  the  use  of 
the  said  parish  firstly,  secondly,  and  thirdly  hereinafter  mentioned, 
that  is  to  say,  &c.,  ought  to  be  respectively  apportioned  between  the 
said  district  chapelries  and  the  remaining  part  of  the  said  parish,  in 
the  same  manner  and  in  the  same  shares  as  the  said  lent-charges  have 
been  hereinbefore  directed  to  be  apportioned. — Similar  declaration  as 
to   dividends   of  stock   held  in  trust  for  the  parish. — Declarations 
apportioning  certain  rights  of  nomination  to  benefits  in  the  parish 
funds. — Directions  fur  transfer  of  trast  funds  to  new  trustees,  and 
declaration  that  such  funds  should  be  held  by  the  trustees  in  trust  for 
the  education  of   the  poor  children  of  the  chapelry  district  of  St. 
John's,  Stratford,  in  the  principles   of  the  Established  Church   of 
England,  and  in  connection  with  and  according  to  the  plan  adopted 
by  the  National  Society  for  promoting  the  Education  of  the  Poor  in 
the  principles  of  the  Established  Church  throughout  England  and 
Wales. — Provisions  for  the  appointment  of  new  trustees  in  case  of 
vacancies.— Costs  of  all  parties  to  be  taxed  as  between  solicitor  and 
client  and  paid  out  of  income.     West  Ham  Charities  (V.-C.  K.  B.), 
July  7,  1848. 
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Similar  Order — Costs  to  he  raised  hy  Sale  or  Mortgage. 

Let  so  much  of  the  order  dated,  &c.,  whereby  it  is  ordered  that  the 
scheme  mentioned  iu  the  master's  report  dated,  &c.,  be  varied  by 
striking  out  the  words,  "  But  so  that  at  least  half  the  present  number 
of  pensioners  hereby  allotted  or  apportioned  to  each  such  district  or 
chapelry,  and  the  remaining  part  of  the  said  chapelry  respectively,  bs 
from  time  to  time  for  ever  kept  on  foot ;"  and  whereby  it  is  ordered, 
"  that  on  the  determination  of  each  of  the  forty  pensions  in  the  said 
report  mentioned  it  should  be  in  the  discretion  of  the  respective 
incumbent  or  ministers  and  churchwardens  of  the  remaining  part, of 
the  said  parish  of  Lambeth,  and  of  the  several  district  parishes  or 
chapelries  respectively  to  whose  parish  or  district  such  pension  so 
dropping  was  thereby  allotted  or  apportioned,  to  elect  another 
pensioner  in  the  place  of  such  pensioner  whose  pension  should  so 
drop,  or  otherwise  in  such  discretion  to  apply  the  amount  of  any  such 
pension  so  dropping  in  augmentation  of  the  fund  thereby  allotted  to 
the  present  schools  in  the  said  report  mentioned,  or  in  the  main- 
tenance of  other  schools  of  the  like  nature  within  the  same  district 
parishes  or  chapelries,  or  remaining  part  of  the  said  parish,  and  so 
from  time  to  time  as  often  as  any  original  or  subsequent  pension 
should  determine,  and  if  at  any  time  or  times  the  part  of  the  said 
pensioners'  fund  which  should  have  been  so  applied  for  the  augmenta- 
tion or  maintenance  of  schools  should  in  the  like  discretion  be  con- 
sidered not  to  be  required  for  such  last- mentioned  purposes,  then 
that  the  same  should  until  again  changed  be  applied  in  payment  of 
such  pension  as  aforesaid "  be  discharged.  Let  the  words  "  But  so 
that  at  least  half,"  &c.,  be  restored.  Tax  the  petitioners,  the  re- 
spondents, and  the  Attomey-General  their  costs  as  between  solicitor 
and  client  of  and  relating  to  this  application  and  consequent  thereon. 
Let  the  said  costs  when  taxed  be  raised  by  mortgage  or  further 
charge  of  the  Lambeth  Walcott  Charity  Estate,  or  so  much  thereof  as 
shall  be  necessary  for  that  purpose,  and  be  paid  by  the  trustees  of 
the  said  charity  to  the  several  parties  entitled  thereto  in  like  manner 
as  the  said  trustees  are  directed  to  raise  and  pay  the  costs,  and  costs, 
charges,  and  expenses  provided  for  by  the  order  dated,  &c.  Let  the 
said  costs  of  this  application  and  consequent  thereon  be  also  repaid 
by  the  said  trustees  out  of  the  rents  of  the  said  Lambeth  Walcott 
Charity  Estate  by  annual  payments  of  £100.  Let  the  interest  of  the 
money  to  be  so  raised  by  mortgage  be  kept  down  out  of  the  income 
of  the  said  estate.  Let  the  costs  directed  to  be  taxed  by  the  order 
dated,  &c.,  be  included  in  the  certificate  of  taxation  to  be  made  under 
this  order.     Be  Lambeth  Charities  (L.  JJ.),  22  L.  J.  (N.S.)  958. 
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Church  BuiLDiNa  Acts  Amendment  Acts. 

The  Court  of  Chancery  has  power,  upon  a  petition  presented  under  the  52 
Geo.  3,  0. 101,  to  apportion  between  the  parishes  or  districts  to  be  created  under 
the  Church  Building  Acts,  and  the  remaining  part  of  the  parish  or  place  out  of 
which  they  are  created,  any  charitable  devises,  bequests,  or  gifts  which  may 
have  been  made  to  or  given  for  the  use  of  such  parish  or  place,  or  the  prpduce 
thereof;  and  to  direct  that  the  apportioned  part  shall  be  distributed  by  the 
incumbent  or  spiritual  person  serving  the  church,  or  by  the  churchwardens  of  the 
separate  parish  or  district,  either  jointly  or  severally ;  and  to  apportion  any 
debts  or  charges  which  may  have  been  before  the  period  of  apportionment 
charged  upon  the  credit  of  any  church  rates  in  such  parish  or  place :  8  &  9  Vict, 
c.  70,  s.  22. 

The  costs  are  to  be  in  the  discretion  of  the  Court ;  and  the  apportioned  debts 
or  charges  are  to  be  raised  and  paid  by  the  parish  or  place  in  which  they  may  be 
apportioned,  in  such  manner  as  the  entirety  was  to  be  raised  or  paid,  or  as  the 
Court  may  direct :  Ibid. 

When  any  new  securities  have  been  given,  the  Court  may  order  new  securities 
to  be  given  for  the  apportioned  debts  by  such  persons  and  bodies  as 'the  Court 
may  direct:  Ibid. 

Under  this  Act  the  Court  is  bound  to  act  if  called  upon,  although  no  complaint 
is  made  of  the  mode  in  which  the  distribution  of  gifts  has  been  made  since  the 
division  into  districts :  West  Sam  Charities,  2  De  G.  &  Sm.  218 ;  Orders, 
p.  635. 

And  to  apportion  gifts  made  specifically  to  a  particular  division  of  a  parish, 
part  of  which  has  been  formed  into  a  chapelry  district :  S.  C. 

The  Court  has  a  discretion  to  be  exercised  whether  the  charities  within  the  Act 
are  to  be  apportioned  or  not.  And  in  exercising  that  discretion  it  will  be  guided 
by  the  consideration  whether  the  administration  of  the  charity  is  prejudicially 
affected  by  division  into  districts:  Ex  parte  Incumbent  of  Brompton,  5  De  G.  & 
Sm.  626. 

Where  there  had  been  devised  and  bequeathed  for  the  benefit  of  the  poor 
various  rent-charges,  sums  of  money,  and  pieces  of  land,  some  for  the  benefit  of 
the  poor  of  the  parish  generally,  othei-s  for  the  benefit  of  the  poor  of  difi'erent 
wards,  the  apportionment  was  directed  to  be  made  according  to  the  gross  popula- 
tion of  the  districts  :   West  Ham  Charities,  2  De  G.  &  Sm.  218. 

In  apportioning  charitable  property  imder  this  Act  regard  must  be  had  to  the 
primary  purpose  of  the  testator :  Re  Lambeth  Charities,  22  L.  J.  (N.S.)  959  ; 
Order,  p.  636. 

Where  under  the  provisions  of  the  6  &  7  Vict.  c.  37,  a  district  has  become  a 
new  parish  for  ecclesiastical  purposes,  there  is  no  jurisdiction  in  the  Court  to 
apportion  under  the  8  &  9  Vict.  c.  70,  the  charities  of  such  parish:  Att.-Oen.  v. 
Lowe,  23  Beav.  499. 

Where  the  income  of  a  charitable  fund  has  been  given  for  the  use  and  repairs 
of  the  parish  church,  and  the  parish  is  subsequently  divided,  the  charity  property 
is  not  applicable  to  the  support  of  a  district  church  and  new  district  assigned 
under  the  provisions  of  the  Church  Building  Act :  Be  Church  Estate,  Wands- 
worth, 18  W.  R.  1101 ;  affirmed,  19  W.  R.  456. 

The  Charity  Commissioners  have  a  power  of  apportioning  parochial  charities  in 
all  cases  where  the  gross  annual  income  does  not  for  the  time  being  exceed  £30 : 
18  &  19  Vict.  c.  124,  ss.  10,  11. 
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The  Burial  Acts,  1852  to  1871. 

15  &  16  Vict.  c.  85 ;  16  &  17  Vict.  c.  134 ;  17  &  18  Vict.  c.  87  ; 
18  &  19  Vict.  c.  128 ;  20  &  21  Vict.  c.  81 ;  22  Vict.  c.  1 ;  23  &  24 
Vict.  c.  64;  25  &  26  Vict.  c.  100;  34  &  35  Vict.  c.  33. 

Burial  boards,  with  the  approval  of  the  vestry  and  of  the  guardians  of  the  poor 
of  the  parish  (if  any)  and  of  the  Poor  Law  Board,  may  appropriate  for  the  pur- 
poses of  a  burial  ground  for  such  parish,  either  alone  or  jointly  with  any  other 
parish,  any  land  vested  in  such  guardians  or  in  the  churchwardens  and  overseers 
of  the  parish,  or  in  any  trustees  or  others,  for  the  general  benefit  of  the  parish  or 
any  specific  charity  :  15  &  16  Yict.  c.  85,  s,  29. 

But  where  any  land  so  taken  and  appropriated  shall  he  subject  to  any  chari- 
table use,  the  land  shall  be  taken  on  such  conditions  only  as  the  Court  of 
Chancery,  in  the  exercise  of  its  jurisdiction  over  charitable  trusts,  shall  appoint 
and  direct :  Ibid. 

The  provisions  of  the  15  &  16  Vict.  c.  85,  from  sects.  10  to  42  inclusive,  and 
in  sects.  44,  50,  51,  and  52  of  that  Act,  are  extended  to  parishes  not  in  the 
metropolis :  16  &  17  Vict.  c.  1.34,  s.  7. 

The  sanction  of  the  Charity  Commissioners  must  be  obtained  to  applications 
made  under  these  Acts,  according  to  the  provisions  of.  the  Charitable  Trusts  Act, 
1853  (16  &  17  Vict.  c.  137) :   Watford  Burial  Bowrd,  2  Jur.  (N.S.)  1045. 

Where  land  proposed  to  be  taken  by  a  burial  board  is  charity  land  belonging 
to  the  parish,  held  upon  trusts  for  objects  within  the  parish,  but  not  for  general 
parish  purposes,  some  price  must  be  given  for  the  land :  Re  Egham  Burial  Board, 
3  Jur.  (N.S.)  957. 

Municipal  Coepoeations  Acts. 

5  &  6  Will.  4,  c.  76.';j 

Declaration  of  Bights — Conveyance  by  Trustees  appointed  under  the  Act — 
Transfer  into  Court — Costs. 

It  appearing  that  the  directioDs  of  the  Court  of  Exchequer  dated, 
&c.,  have  been  neglected  and  not  performed  according  to  the  said 
decrees,  and  that  the  stock  in  the  decree  mentioned  has  been  misem- 
ployed contrary  to  the  true  intent  and  meaning  of  the  said  decree,  and 
that  such  neglect  and  misemployraent  have  continued  for  the  space  of 
one  year  and  upwards.  Declare  that  the  Pits,  as  governors  of  Christ's 
Hospital,  have  become  .and  are  entitled  to  the  -whole  of  the  common 
stock  in  the  decree  mentioned  and  the  lands  purohated  pursuant 
thereto,  and  the  house  and  garden  therein  mentioned,  and  that  the 
same  respectively  ought  to  be  paid  and  conveyed  to  the  Pits  to  the 
use  of  Christ's  Hospital.— Costs  of  Defts,  the  Corporation  of  Eeading, 
and  of  J.  J.  B.,  their  town  clerk,  to  be  taxed  as  between  solicitor  and 
client  and  paid  by  the  Pits. — The  Defts,  the  corporation,  upon  pay- 
ment of  such  costs  to  convey  and  assure  the  house,  garden,  and 
hereditaments  to  the  Pits  as  governors  of  Christ's  Hospital,  to  the  use 
of  the  hospital,  to  be  by  them  employed  and  bestowed  in  the  relief 
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and  education  of  the  poor  children  of  the  hospital,  the  conveyance  to 
he  settled,  &c. — And  it  appearing  that  the  sums  of  £6388  and  £1611 
Bank  £3  per  Cent.  Annuities  in  the  pleadings  mentioned  to  he  stand- 
ing in  the  names  of  the  Defts,  the  trustees  appointed  in  the  place 
of  the  Corporation  of  Eeading,  have  heen  purchased  with,  or  have 
arisen  from,  the  rents,  income,  and  annual  produce  of  the  charity 
estates  and  property  hereinbefore  directed  to  be  conveyed  and  the 
accumulations  thereof,  order  the  Defts,  the  trustees,  to  transfer  into 
Court  the  £6388  and  £1611  Bank  Annuities. — Eefer  to  the  taxing 
master  to  tax  the  costs  of  the  Attorney-General  and  trustees  as 
between  solicitor  and  client. — Sell  so  much  of  the  said  Bank  Annuities 
as  when  transferred  will  raise  the  said  costs,  and  order  residue  of 
Bank  Annuities  to  be  transferred  to  the  Pits  as  governors  of  Christ's 
Hospital.     Christ's  Hospital  v.  Grainger,  16  Sim.  83. 

Municipal  Cokpoeations  Acts. 

In  every  borough  in  which  the  body  corporate,  or  any  one  or  more  of  the 
members  of  such  body  corporate,  in  his  or  their  corporate  capacity,  stand  solely 
or  together  with  any  person  or  persons  elected  solely  by  such  body  corporate,  or 
solely  by  any  particular  member,  class,  or  description  of  members  of  such  body 
corporate,  seised  or  possessed  of  any  hereditaments,  moneys,  chattels,  or  securities 
for  money  upon  any  trust  for  the  benefit  of  any  charitable  uses,  all  the  estate  and 
powers  of  such  body  corporate,  or  of  such  members  of  such  body  corporate,  are  to 
continue  in  the  persons  who  at  the  time  of  passing  the  Act  are  such  trustees,  not- 
withstanding that  they  may  have  ceased  to  hold  office,  until  the  1st  of  August, 
1836,  or  Parliament  shall  otherwise  order :  5  &  6  Will.  4,  c.  76,  s.  71. 

But  if  any  vacancy  should  be  occasioned  among  the  charitable  trustees  for  any 
borough  before  the  1st  of  August,  1836,  the  Lord  Chancellor  has  power,  upon 
petition  iu  a  summary  way,  to  appoint  another  trustee,  and  every  person  so 
appointed  shall  be  a  trustee  until  the  time  at  which  the  person  in  the  room  of 
whom  he  was  chosen  would  regulai'ly  have  ceased  to  be  a  trustee.  If  Parliament 
should  not  otherwise  direct  on  or  before  the  1st  of  August,  1836,  the  Lord 
Chancellor  shall  make  such  orders  as  he  should  see  fit  for  the  administration, 
subject  to  such  charitable  uses  or  trusts  as  aforesaid,  of  such  trust  estates  :  5  &  6 
WiU.  4,  c.  76,  s.  71. 

As  Parliament  has  not  otherwise  directed,  the  powers  conferred  by  the  Act 
upon  the  Lord  Chancellor  still  continue :  Dan.  5th  ed.  1782. 

Property  appropriated  by  a  municipal  corporation  to  the  maintenance  of 
lecturers  to  preach  before  the  corporation,  is  not  property  held  by  the  corpora- 
tion upon  a  charitable  trust  within  the  meaning  of  the  71st  section  of  the  Act : 
Be  Oxford  Charities,  3  My.  &  Cr.  239. 

In  the  appointment  under  the  Act  of  trustees  of  the  charity  estates,  persons 
who  are  members  of  the  corporation  are  not  ineligible  as  trustees :  Re  Ludlow 
Charities,  3  My.  &  Or.  262.  See  also  Christ's  Hospital  v.  Grainger,  16  Sim. 
83;  Order,  supra;  Att.-Oen.  v.  Corporation  of  Exeter,  2  De  G.  M.  &  G.  507, 
cited  in  Dan.  5th  ed.  1782. 

The  trustees  appointed  under  the  Act  are  not  mere  depositaries  of  the  legal 
estate  in  the  charity  property,  but  are  invested  by  their  appointment  with  all  the 
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rights   and    powers  which   formerly  belonged  to  the  corporation   or  corporate 
officers  for  whom  they  are  substituted :  Att.-Qen.  v.  Ludlow,  2  Phil.  685. 

Whenever  the  legal  estate  in  any  lands  of  which  a  body  corporate,  subject  to 
the  provisions  of  the  5  &  6  Will.  4,  c.  76,  was  a  trustee  for  charitable  pui^oses, 
has  not  since  that  Act  been  duly  vested  in  the  trustees  appointed  under  its  pro- 
visions, or  their  survivors,  or  otherwise  lawfully  disposed  of  by  the  body  corporate, 
such  legal  estate  shall  immediately  after  the  20th  of  August,  1853,  and  without 
any  conveyance  thereof,  vest  in  the  trustees  so  appointed,  or  their  survivors,  ac- 
cording to  the  respective  estates  and  interests  therein,  and  subject  to  the  charges 
and  upon  the  trusts  then  affecting  the  same :  16  &  17  Vict.  c.  137,  s.  65. 

And  upon  the  death,  resignation,  or  removal  of  any  of  the  trustees,  and  upon 
any  appointment  of  new  trustees,  the  legal  estate  in  the  same  is  to  vest  in  the 
persons  who,  after  such  death,  resignation,  or  removal  and  appointment  of  new 
trustees,  shall  be  trustees  for  the  time  being,  without  any  conveyance  or  as- 
surance whatever :  Ibid. 

The  petition  should  be  presented  under  Sir  Samuel  Eomilly's  Act,  52  Geo.  3, 
c.  101,  as  well  as  under  the  Municipal  Corporations  Act :  see  5  &  6  Will.  4,  c.  76. 

No  order  for  filling  up  vacancies  in  the  number  of  trustees  will  be  made  unless 
the  Courtis  satisfied  that  the  existing  number  of  trustees  is  practically  insufficient : 
Dan.  5th  ed.  1783 ;  Ee  Worcester  Charities,  2  Phil.  284. 

Section  4  of  "  The  Municipal  Corporations  Act,  1859  "  (16  &  17  Vict.  c.  137), 
is  repealed :  34  &  35  Vict.  c.  67. 

Inrolment  of  Deeds. 

Charitable  Uses  Acts. 

Upon  the  application,  &o.,  and  upon  reading  an  affidavit  of — ,  Let 
the  indenture  dated,  &c.,  made  between,  &c.,  be  inrolled  in  this  Conrt 
within  six  calendar  months  from  the  date  of  this  order,  notwithstanding 
the  time  limited  by  law  for  that  purpose  has  expired. 

Charitable  Uses  Acts. 

Where  the  charitable  uses  of  any  deed  of  conveyance  of  lands  for  charitable 
uses  are  declared  by  any  separate  deed,  the  deed  of  conveyance  is  to  be  void  unless 
the  separate  deed  be  inrolled  within  six  months  from  the  making  or  perfecting  it 
in  the  Court  of  Chancery :  24  Vict.  c.  9,  s.  2. 

No  past  conveyance  or  assurance  of  land  for  any  charitable  uses  made  upon 
valuable  consideration  is  to  be  void  for  any  reason  if  made  to  take  effect  in  pos- 
session, or  inrolled  within  twelve  months  from  the  17th  of  May,  1861 :  24  Vict, 
c.  9,  s.  3. 

The  time  limited  for  the  inrolment  of  these  past  deeds  and  assurances  has 
been  extended  by  subsequent  Acts. 

Where  it  is  impossible  to  inrol  the  original  deed  creating  a  charitable  trost  by 
reason  of  the  same  having  been  lost  or  destroyed  by  time  or  accident,  but  the 
trusts  of  the  charity  sufficiently  appear  by  some  subsequent  deed  appointing  new 
trustees  or  reciting  the  trusts  created  by  the  original  deed,  the  Court  of  Chancery 
may,  upon  the  application  by  summons  of  any  trustee  or  other  person  interested, 
order  the  inrolment  of  such  subsequent  deed.  And  such  inrolment  is  to  have 
the  same  force  and  effect  as  the  inrolment  of  the  original  deed  :  27  &  •  28  Vict, 
c.  13,  s.  3. 
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Any  trustee,  governor,  director,  or  manager  of  any  charity,  or  other  person  in- 
terested in  any  charitable  trust,  may  hy  summons  in  a  summary  way,  and  without 
service  thereof,  apply  to  the  Court  for  an  order  authorizing  the  inrolment  of  any 
deed  or  instrument  relating  to  any  charitable  trust  where  such  deed  or  instrument 
has  not  been  inroUed  within  the  time  limited  by  law ;  or  (where  such  deed  or 
instrument  has  been  lost  or  destroyed  by  time  or  accident  and  the  trusts  suffi- 
ciently appear  by  some  subsequent  deed)  :  29  &  30  Vict.  c.  57,  s.  1. 

And  if  the  Court  is  satisfied  by  affidavit  or  otherwise  that  such  deed  or  instrument 
was  made  bond  fide  for  full  and  valuable  consideration,  and  the  omission  to  inrol 
arose  from  ignorance  or  inadvertence,  or  from  the  destruction  of  the  deed  by  time 
or  accident,  the  Court  may  authorize  the  inrolment,  and  the  same  shall  thereupon 
be  inrolled  accordingly  within  six  calendar  months  from  the  date  of  the  order,  and 
no  acknowledgment  shall  be  necessary  prior  to  the  inrolment :  29  &  30  Vict, 
c.  57,  s.  2.  , 

The  last-mentioned  Act  is  not  to  apply  to  any  deed  or  instrument  as  to  which 
any  action  or  proceeding  shall  be  pending  for  setting  the  same  aside  or  asserting 
any  right  founded  on  its  invalidity :  29  &  30  Vict.  c.  57,  s.  4. 

By  a  subsequent  Act,  if  the  Clerk  of  Inrolments  in  Chancery  for  the  time 
being  shall  be  satisfied  by  affidavit  or  otherwise  that  the  deed,  &c.,  conveying  or 
charging  the  hereditaments  for  charitable  uses,  was  made  really  and  land  fide  for 
valuable  consideration,  &c.,  and  that  at  the  time  of  the  application  to  the  said 
Clerk  of  Inrolments  possession  or  enjoyment  is  held  under  such  deed,  &c.,  and 
that  the  omission  to  inrol  the  same  in  proper  time  has  arisen  from  ignorance  or 
inadvertence,  or  from  the  destruction  thereof  by  time  or  accident,  it  shall  be  lawful 
for  the  said  Clerk  of  Inrolments  to  inrol  the  deed,  &c. :  35  &  36  Vict.  c.  24. 
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AEBITEATION. 
9  &  10  Will.  3,  c.  15 ;  17  &  18  Vict.  c.  125. 

Agreement  or  Submission  made  an  Order  of  Court. 

Upon  motion,  &c.,  by  counsel  for  — ,  and  upon  producing  articles  of 
agreement,  &c.,  under  the  respective  hands  and  seals  of  (names  of  par- 
ties executing),  [or,  a  submission  to  arbitration,  dated,  &c.,  and  signed 
by  the  above-named  — ],  as  by  affidavit  of,  &o.,  filed,  &c.,  now  produced 
and  read,  appears,  and  upon  hearing  counsel  for  [or,  upon  reading  an 
affidavit  of,  &c.,  filed,  &c.,  of  notice  to  — ,  This  Court  doth  (by  con- 
sent) order  that  the  said  agreement  or  submission  to  arbitration  be 
made  an  order  of  this  Court,  to  be  observed  and  performed  by  all  par- 
ties, according  to  the  tenor  and  true  meaning  thereof. 

Agreement  under  Lands  Clauses  Act. 

Upon  motion,  &o.,  Let  the  submission  to  arbitration  contained  in 
the  following  documents  :  namely,  a  notice  dated  the  28th  of  January, 
1874,  given  by  T.  E.  H.  to  the  Great  Eastern  Eailway  Company;  an 
appointment  in  writing  dated  the  25th  of  Eebruary,  1874,  of  J.  S., 
as  arbitrator  on  behalf  of  the  said  T.  E.  H. ;  and  an  appointment  in 
writing  dated  the  24th  of  April,  1874,  signed  by  the  said  arbitrators 
of  H.  E.  M.  as  their  umpire,  be  made  an  order  of  this  Court,  to  be 
observed  and  performed  by  all  parties,  according  to  the  tenor  and  true 
meaning  thereof.     Ex  parte  Harper,  L.  E.  18  Eq.  539. 


Award  made  an  Order  of  Court. 

Upon  motion,  &c.,  by  counsel  for  —  [and  upon  hearing  counsel 
for  — ],  and  upon  reading  an  award  dated,  &c.,  under  the  respective 
hands  and  seals  of  — ,  and  — ;  an  affidavit  of  — ,  verifying  the  exe- 
cution of  the  said  award  [and  an  affidavit  of  service  of  notice  of  this 
motion  on  — ],  Let  the  said  award  be  made  an  order  of  this  Court,  to 
be  observed  and  performed  by  all  parties  thereto,  according  to  the 
true  tenor  and  meaning  thereof. 
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Reference  of  Suit  —Single  Arbitrator. 

By  consent,  Let  all  matters  in  difference  in  this  action  between  the 
parties  be  referred  to  the  arbitrament  of  — ,  who  is  to  make  his  award 
in  writing  on  or  before  the  —  day  of  — ,  or  such  further  day  as  the 
said  A.  shall  appoint.  And  by  the  like  consent,  Let  all  deeds,  books, 
and  papers  in  the  custody  or  power  of  either  of  the  parties  relating 
to  the  matters  in  question  be  produced  before  the  said  arbitrator  as  he 
shall  direct,  to  be  ascertained  by  the  oaths  of  the  respective  parties 
producing  the  same.  And  the  parties  and  their  witnesses,  being  first 
sworn,  are  to  be  examined  as  the  said  arbitrator  shall  direct ;  and  by 
the  like  consent,  the  costs  of  this  action,  and  of  this  application,  and 
of  this  reference  are  to  be  costs  in  the  discretion  of  the  said  arbi- 
trator ;  and  by  the  like  consent,  no  action  is  to  be  brought  by  either 
of  the  parties  against  the  said  A.  for  any  matter  or  thing  he  shall  do 
in,  about,  or  touching  any  of  the  matters  hereby  referred  to  him ; 
And  by  the  like  consent  the  said  arbitrator  is  to  have  power  from  time 
to  time  to  enlarge  the  time  for  making  his  award  as  he  shall  think  fit. 

Reference —  Two  Arbitrators —  Umpire. 

Let  aU  matters  in  difference  in  this  action  be  referred  to  B.,  of, 
&c.,  a  person  for  this  purpose  nominated  by  the  Pit,  and  of  C,  of, 
&c.,  a  person  for  this  purpose  nominated  by  the  Deft,  or  in  case  of 
their  not  agreeing  to  an  award,  then  to  the  arbitrament  of  such 
umpire  as  shall  be  appointed  by  them  the  said  B.  and  C,  in  manner 
hereinafter  mentioned;  and  the  said  arbitrators  are  to  make  their 
award  in  writing  on  or  before  the  —  day  of  — ,  or  on  or  before  such 
further  day  as  they  the  said  arbitrators  shall  from  time  to  time  by 
any  writing  under  their  hands  appoint ;  and  in  case  of  the  said  arbi- 
trators not  agreeing  in  an  award,  the  said  umpire  is  to  make  his 
award  in  writing  within  the  period  hereinafter  mentioned,  that  is  to 
say,  within  three  calendar  months  after  the  expiration  of  the  time 
within  which  the  power  of  the  arbitrators  to  make  an  award  shall  have 
ceased,  or  within  such  extended  time  after  the  expiration  of  the  said 
period  of  three  calendar  months  as  the  said  umpire  shall  from  time  to 
time  by  any  writing  under  his  hand  appoint.  Let  all  deeds,  &c., 
be  produced,  &c.  And  the  costs  of  this  suit  and  of  this  application  are 
to  be  in  the  discretion  of  the  said  arbitrators  and  umpire,  or  of  such 
of  them  as  shall  award  upon  the  matters  in  difference.  And  no  action 
is  to  be  brought'  by  either  of  the  parties  against  the  said  B.  and  C. 
for  any  matter  or  thing  they  shall  do  in  or  about  or  touching  any  of 
the  matters  hereby  referred  to  them.  And  before  the  said  arbitrators 
shall  enter  upon  the  matters  referred  to  them,  they  are  by  writing 
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under  their  hands  to  appoint  some  person  approved  of  by  them  to  be 
such  umpire  as  aforesaid ;  and  such  umpire  shall  by  writing  under 
his  hand  signify  his  acceptance  of  such  appointment. — Liberty  to 
apply. 

Similar  Reference — Gosts  reserved — Stay  of  Proceedings. 

Directions  for  reference  to  two  arbitrators  and  umpire  as  in  preced- 
ing order,  and  for  production  of  documents,  &e.,  and  prohibition  from 
action  against  arbitrators.  And  the  said  arbitrators  and  umpire  are  to 
have  power  from  time  to  time  to  enlarge  the  period  for  making  their 
award  as  they  shall  think  fit.  And  before  such  arbitrators  shall  enter 
upon  the  matters  referj-ed  to  them,  they  are  by  writing  under  their 
hands  to  appoint  some  person  approved  of  by  them  to  be  such  umpire 
as  aforesaid.  And  such  umpire  shall  by  writing  under  his  hand 
signify  his  acceptance  of  such  appointment.  Costs  of  cause  reserved 
until  after  arbitrators  or  umpire  have  made  an  award. — Let  in  the 
meantime  all  further  proceedings  in  this  cause  be  stayed. — Liberty  to 
apply.    Newton  v.  Taylor  (M.  E.),  April  23,  1874. 

Reference  (by   Consent)  to  two  Arbitrators — Evidence — Final  Judgment 

after  Award. 

List  by  consent  this  action,  and  all  matters  in  difference  between 
the  parties,  be  referred  to  the  arbitrament  and  determination  of  J.  S. 
and  Gr.  H.,  and  in  the  case  of  their  differing  of  P.  B.,  of,  &c.,  and  such 
arbitration  is  to  be  conducted  as  follows:  The  said  F.  B.  is  to  be 
present  at  and  preside  over  the  arbitration  as  from  the  commence- 
ment, and  to  decide  between  the  arbitrators,  the  said  J.  S.  and  6.  H., 
all  matters  as  to  which  they  may  differ,  or  they  or  either  of  them  may 
ask  his  advice  or  direction.  And  the  arbitrators,  the  said  J.  S.  and 
G.  H.,  or  in  case  of  their  not  signing  an  award,  the  said  F.  B.,  are  or 
is  to  make  their  or  his  award  in  writing  on  or  before  the  —  day  of  — , 
or  such  further  day  as  the  said  J.  S.  and  Gr.  H.,  or  the  said  F.  B.,  as 
the  case  may  be,  shall  as  hereinafter  mentioned  appoint.  Let,  by  the 
like  consent,  all  deeds,  books,  and  papers,  in  the  custody  or  power  of 
either  of  the  parties  relating  to  the  matters  in  question,  be  produced 
before  the  said  arbitratois  as  they  shall  direct,  to  be  ascertained  by 
the  oaths  of  the  respective  parties  producing  the  same.  And  the 
parties  and  their  witnesses  being  first  sworn,  are  to  be  examined  as 
the  said  arbitrators  or  arbitrator  shall  direct,  but  to  save  expense  in 
adducing  evidence,  each  of  the  three  arbitrators  is  to  be  furnished 
with  a  copy  of  the  evidence  already  given  orally  before  this  Court, 
and  the  admissions  of  such  parties  or  any  of  them.  Let,  by  the  like 
consent,  the  costs  of  this  action  and  of  this  reference  be  in  the  direc- 
tion of  the  said  arbitrators,  or  the  said  F.  B.,  in  case  of  their  differing. 
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By  the  like  consent,  Let  no  action  be  brought  by  either  of  the  parties 
against  the  said  arbitrators,  or  any  of  them,  for  any  matter  or  thing 
they  shall  do  in  or  about  or  touching  any  of  the  matters  hereby  referred 
to  them.  And,  by  the  like  consent,  the  said  arbitrators  are  to  have 
power  from  time  to  time,  until  the  —  da}'  of — ,  to  enlarge  the  time 
for  making  the  award  as  they  shall  think  fit.  And  the  said  F.  B.  is  to 
have  the  like  power  after  the  —  day  of — .  By  the  like  consent.  Let 
either  party  be  at  liberty  fourteen  days  after  service  of  the  copy  award 
on  the  other  party's  solicitor  or  agent,  to  sign  final  judgment  in  any 
sum  or  sums  of  money  awarded  to  them  or  him  by  the  said  award,  and 
for  all  costs  they  or  he  may  be  entitled  to  under  this  order,  and  the 
said  award,  together  with  the  costs  of  the  said  judgment. — Liberty 
to  apply.     Harris  v.  Staight  (V.-C.  H.),  June  21,  1876. 

Eefeeesce  to  Arbitration. 

Parties  may  agree  that  their  submission  of  the  suit  to  the  award  of  any  person 
be  made  a  lule  of  any  Court  of  Keoord :  9  &  10  Will.  3,  c.  15. 

The  authority  of  an  arbitrator  appointed  by  the  Court,  or  under  an  agreement 
that  the  submission  be  made  a  rule  of  Court,  is  irrevocable,  except  by  leave  of 
the  Court ;  and  the  arbitrator  is  bound  to  proceed  with  the  reference  notwith- 
standicg  any  such  revocation,  and  to  make  his  award,  although  the  person 
making  the  revocation  does  not  afterwards  attend  the  reference :  S  Sf  i  Will.  4, 
c.  42,  s.  39. 

"  Every  agreement  or  submission  to  arbitration  by  consent,  whether  by  deed  or 
instrument  in  writing  not  under  seal,  maybe  made  a  rule  of  any  one  of  the  supe- 
rior Courts  of  Law  or  Equity  at  Westminster  on  the  application  of  any  party 
thereto,  unless  such  agreement  or  submission  contain  *ord3  purporting  that  the 
parties  intend  that  it  should  not  be  made  a  rule  of  Court ;  and  if  in  any  such 
agreement  or  submission  it  is  provided  that  the  same  shall  or  may  be  made  a,  rule 
of  one  in  jjartioular  of  such  superior  Courts,  it  may  be  made  a  rule  of  that  Court 
only  " :  17  &  18  Vict.  c.  125,  s.  17  (Com.  Law  Proc.  Act). 

"And  if,  when  there  is  no  such  provision,  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  superior  Courts,  and  such  Court  be  specified  in  the  award, 
and  the  documents  authorizing  the  reference  have  not,  before  the  publication  of 
the  award  to  the  parties,  been  made  a  rule  of  Court,  such  document  may  be 
made  a  rule  only  of  the  Court  specified  in  the  award  " :  Ibid. 

"And  where  in  any  case  the  document  authorizing  the  reference  is,  or  ha,"? 
been,  made  a  rule  or  order  of  any  one  of  such  superior  Courts,  no  other  of  such 
Courts  shall  have  any  jurisdiction  to  entertain  any  motion  respecting  the  arbi- 
tration or  award  " :  Ibid. 

The  application  to  make  the  agreement  or  submission  a  rule  of  Court  must  be 
on  notice,  unless  the  submission  provides  that  either  party  may  make  it  an  order 
of  the  Court  without  notice  to  the  other  party. 

The  submission  is  filed  in  the  Report  Office,  and  a  note  of  the  filing  made  on 
the  order  before  the  order  is  passed :  Cons.  Ord.  23,  rule  23. 

Neither  the  want  of  an  appeal,  nor  the  inability  of  the  arbitrator  to  grant  an 
injunction,  forms  a  valid  objection  to  a  reference  under  an  agreement  to  refer : 
Willes/ord  v.  Watson,  L.  B.  14  Eq.  572 ;  L.  R.  8  Ch,  473. 
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An  agreement  to  submit  the  aifairs  of  a  partnership  to  arbitration,  and  that 
the  submission  shall  be  made  a  rule  of  a  Court  of  Common  Law,  cannot  be 
pleaded  in  bar  to  a  suit  in  equity  seeking;  discovery,  complaining  of  the  pit  being 
sued  in  actions,  and  praying  for  a  receiver ;  although  arbitrators  have  been  ap- 
pointed before  the  bill  is  filed,  and  the  submission  has  since  been  made  an  order 
of  the  Court :  Cooke  v.  Cooke,  L.  R.  4  Bq.  77. 

The  jurisdiction  of  the  superior  Courts  in  such  a  case  is  not  ousted  by  the  pro- 
visions of  the  Common  Law  Procedure  Act :  S.  0. 

If  the  agreement  to  submit  also  contains  a  covenant  not  to  take  proceedings 
at  law  or  in  equity,  whether  in  that  case  the  submission  may  be  pleaded  in  bar 
of  any  proceedings  in  any  superior  Court  except  that  before  which  the  reference  is 
pending,  qusere :  S.  C. 

But  where  there  has  been  an  agreement  to  refer  under  the  Railway  Companies 
Arbitration  Act,  1859,  the  jurisdiction  of  the  Court  is  taken  away :  Watford 
and  Bickmansworth  By.  Co.  v.  London  and  North  Western  By.  Co.,  L.  R.  8  Eq. 
231. 

And  where,  in  a  reference  under  the  Arbitration  Act  of  Will.  3,  an  award  has 
been  made,  the  jurisdiction  in  the  matter  of  the  award  of  every  superior  Court, 
except  that  before  which  the  reference  is  pending,  is  excluded  :  Cooke  v.  Coolce, 
L.  R.  4  Bq.  77. 

A  submission  to  arbitration  under  the  Lands  Clauses  Act,  1845,  is  not  a 
"  submission  by  consent "  within  the  meaning  of  the  Common  Law  Procedure 
Act,  1854,  s.  17 ;  Be  Earner,  L.  R.  20  Eq.  39,  explaining  Be  Earner,  L.  R. 
18  Bq.  539.  See  also  Be  Newbold,  14  C.  B.  (N.S.)  405 ;  Bhodes  v.  Airedak 
Drainage  Commissioners,  L.  R.  9  C.  P.  508. 

Where  a  submission  is  made  a  rule  of  Court  under  sect.  36  of  the  Lands 
Clauses  Act,  the  Court  has  the  same  jurisdiction  as  in  the  case  of  submissions 
under  the  9  &  10  Will.  3,  c.  15 :  Be  Earper,  L.  R.  20  Eq.  39. 

Stat  of  Peocoeedings. 

"  Whenever  the  parties  to  any  deed  or  instrument  in  writing  to  be  hereafter 
made  or  executed,  or  any  of  them,  shall  agree  that  any  then  existing  or  future 
differences  between  them,  or  any  of  them,  shall  be  referred  to  arbitration,  and  any 
one  or  more  of  the  parties  so  agreeing,  or  any  person  or  persons  claiming  through 
or  under  him  or  them,  shall  nevertheless  commence  any  action  at  law  or  suit  in 
equity  against  the  other  party  or  parties,  or  any  of  them,  or  against  any  person 
or  persons  claiming  through  or  under  him  or  them  in  respect  of  the  matters  so 
agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  for  the  Court  in  which 
the  action  or  suit  is  brought,  or  a  judge  thereof,  on  application  by  the  deft  or 
defts,  or  any  of  them,  after  appearance  and  before  plea  or  answer,  upon  being 
satisfied  that  no  sufficient  reason  exists  why  such  matters  cannot  be,  or  ought  not 
to  he,  referred  to  arbitration  according  to  such  agreement  as  aforesaid,  and  that 
the  deft  was,  at  the  time  of  the  bringing  of  such  action  or  suit,  and  still  is,  ready 
and  willing  to  join  and  concur  in  all  acts  necessary  and  proper  for  causing  such 
matters  so  to  be  decided  by  arbitration,  to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such 
Court  or  judge  may  seem  fit :  Provided  always,  that  such  rule  or  order  may  at 
any  time  afterwards  be  discharged  or  varied  as  justice  may  require  " :  17  &  18 
Vict.  c.  125,  s.  11. 

The  Court  has  no  jurisdiction  to  stay  the  proceedings  unless  the  instrument  on 
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which  the  action  is  brought  contains  an  agreement  to  refer  the  differences  to 
arbitration:  Blythe  v.  Lafone,  5  Our.  (N.S.)  364. 

The  proceedings  will  be  stayed  wherever  the  application  is  made  hmafide  by  a 
party  who  has  always  been  ready  to  refer,  and  there  are  matters  in  dispute  within 
the  meaning  of  the  agreement :  Dan.  5th  ed.  1907  ;  Russell  v.  Pellegrini,  6  B.  & 
B.  1020 ;  3  Jur.  (N.S.)  183,  185 ;  Hirsch  v.  7m  Thurn,  4  0.  B.  (N.S.)  569 ; 
4  Jur.  (N.S.)  587 ;  Wickham  v.  Hardy,  5  Jur.  (N.S.)  871,  Ex. ;  Lury  v.  Pear- 
son, 1  C.  B.  (N.S.)  639  ;  Wheatley  v.  Westminster  Brymho  Colliery  Co.,  2  Dr.  & 
Sm.  347;  11  Jur.  (N.S.)  232;  Willes/ord  v.  Watson,  L.  R.  14  Eq.  572;  S.  C, 
L.  R.  8  Ch.  473  ;  Gilleti  v.  ,Thornton,  L.  R.  19  Eq.  599. 

And  the  Court  has  left  it  to  the  arbitrators  to  decide  whether  the  matters  in 
dispute  between  the  parties  were  within  the  agreement  to  refer :  Willes/ord  v. 
Watson,  L.  R.  14  Eq.  572 ;  S.  C,  L.  R.  8  Ch.  473. 

Any  deft  has  the  right  to  apply  for  stay  of  proceedings  under  sect.  11 :  S.  C. 

EviDENCF,  OF  Arbitrators. 

The  Court  will  admit  the  evidence  of  arbitrators  in  explanation  of  their  awards. 
And  where  they  have  admitted  by  affiilavit  the  mistakes  made,  the  Court  has 
power  to  send  back  tlie  matter  for  reconsideration  ur  to  set  award  aside :  Eohsoa 
V.  Railston,  1  B.  &  A.  723;  Hutchinson  v.  Shipperton,  13  Q.  B.  955;  Mills  v. 
Bowyers'  Co.,  3  K.  &  J.  66 ;  Be  Dare  Valley  By.  Co.,  L.  R.  6  Eq.  429. 

Failure  of  Paeties,  or  Arbitrators,  or  Eeference. 

"  If  in  any  case  of  arbitration  the  document  authorizing  the  reference  provides 
that  the  reference  shall  be  to  a  single  arbitrator,  and  all  the  parties  do  not,  after 
difBculties  have  arisen,  concur  in  the  appointment  of  an  arbitrator,  or  if  any  ap- 
pointed arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or  die,  and  the 
terms  of  such  document  do  not  shew  that  it  was  intended  that  such  vacancy 
should  not  be  supplied,  and  the  parties  do  not  concur  in  appointing  a  new  one  ;  or 
if  where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire  or  thud 
arbitrator — such  parties  or  arbitrators  do  nut  appoint  an  umpire  or  third  arbitrator 
— or  if  any  appointed  umpire  or  third  arbitrator  refuse  to  act,  or  become  incapable 
of  acting,  or  die,  and  the  terms  of  the  document  authorizing  the  reference  do  not 
shew  that  it  was  intended  that  such  a  vacancy  should  not  be  supplied,  and  the 
■  parties  or  arbitrators  respectively  do  not  appoint  a  new  one — then  in  every  such 
instance  any  party  may  serve  the  remaining  parties  or  the  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator 
respectively  " :  17  &  18  Vict.  c.  125,  s.  12. 

"  And  if  within  seven  clear  days  after  such  notice  shall  have  been  served  no 
arbitrator,  umpire,  or  third  arbitrator  be  appointed,  it  shall  be  lawful  ibr  any 
judge  of  any  of  the  superior  Courts  of  Law  or  Equity  at  Westminster,  upon 
summons  to  be  taken  out  by  the  party  having  served  such  notice  as  aforesaid,  to 
appoint  an  arbitrator,  umpire,  or  third  arbitrator,  as  the  case  may  be ;  and  sucli 
arbitrator,  umpire,  or  third  arbitrator  respectively  shall  have  the  like  power  to 
act  in  the  reference,  and  make  an  award,  as  if  he  had  been  appointed  by  consent 
of  all  parties  " :  Ibid. 

This  section  does  not  apply  where  the  reference  is  to  three  arbitiatora,  one  to 
be  appointed  by^  each  of  the  parties,  and  the  third  to  be  chosen  by  the  two  so 
appointed :  Oumm  v.  Eallett,  L.  R.  14  Eq.  555. 
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"  Where  the  reference  is,  or  is  intended  to  be,  to  two  arbitrators,  one  appointed 
by  each  party,  it  shall  be  lawful  for  either  party,  in  case  of  the  death,  refusal  to 
act,  or  incapacity  of  any  arbitrator  appoinied  by  hitn,  to  substitute  a  new  arbi- 
trator, unless  the  document  authorizing  the  reference  shew  that  it  was  Intended 
that  the  vacancy  should  not  be  supplied"  :  17  &  18  Vict.  c.  125,  s.  13. 

"  And  if  on  such  a  reference  one  party  fail  to  appoint  an  arbitrator,  either  ori- 
ginally or  by  way  of  substitution  as  aforesaid,  for  seven  clear  days  after  the  other 
party  shall  have  appointed  an  arbitrator,  and  shall  have  served  the  party  so  failing 
to  appoiot  with  notice  in  writing  to  make  the  appointment,  the  party  who  has 
appointed  an  arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbitrator  in  the 
reference,  and  an  award  made  by  him  shall  be  binding  on  both  parties  as  if  the 
appointment  bad  been  by  consent ;  provided,  however,  that  the  Court,  or  a  judge 
may  revoke  such  appointment  on  such  terms  as  shall  seem  just"  -  Ibid. 

"  Where  the  reference  is  to  two  arbitrators,  and  the  terms  of  the  document 
authorizing  it  do  not  shew  that  it  was  intended  that  there  should  not  be  an 
umpire,  or  provide  otherwise  for  the  appointment  of  an  umpire,  the  two  arbitrators 
may  appoint  an  umpire  at  any  time  within  the  period  during  which  they  have 
power  to  make  an  award,  unless  they  be  called  upon  by  notice  as  aforesaid  to 
make  the  appointment  sooner":  17  &  18  Vict.  c.  125,  s.  14. 

Where  a  suit  in  equity  is  referred  and  the  reference  proves  abortive,  the  suit 
proceeds  as  if  there  had  been  no  such  reference :  Gook  v.  Jackson,  6  Ves.  11 ; 
Grawshay  v.  GoUins,  3  Sw.  90. 

And  the  rule  seems  to  have  been  similar  at  common  law :  see  Russell  on 
Arbitration,  4th  ed.  699. 

And  where  the  reference  fails  through  the  fault  of  a  party  to  the  submission 
equity  has  interfered  and  enforced  the  contract  against  him :  Morse  v.  Merest, 
6  Madd.  26. 

But  where  the  arbitrators  are  to  decide  that  which  is  the  essence  of  the  con- 
tract, and  they  fail  to  do  so,  and  there  has  bfen  no  part  performance,  neither  the 
submission  nor  the  contract  can  be  carried  out  in  equity  :  Russell  on  Arbitration, 
4th  ed.  700 ;  see  also  Gooh  v.  Jackson,  6  Ves.  11 ;  Eoirl  of  Darnley  v.  London, 
Ghatham,  and  Dover  By.  Go.,  3  De  G.  J.  &  S.  24 ;  L.  R.  2  H.  L.  43. 

But  equity  has  upon  failure  of  the  reference  enforced  an  agreement  which  was 
to  sell  at  a  fair  valuation :  Milnes  v.  Oery,  14  Ves.  400. 

And  if  the  matter  of  the  submission  was  not  of  the  essence  of  the  contract,  or 
if  there  had  been  a  part  performance  of  it,  equity  has  enforced  it  notwithstanding 
the  failuie  of  the  reference :  Gheslyn  v.  Dalby,  2  Y.  &  C.  170 ;  Gourlay  v.  Duke 
of  Somerstt,  19  Ves.  429. 

AwApD— Time  enlarged. 

Upon  motion,  &c.,  and  upon  reading,  &c.,  Let  the  time  for  A.  and  B., 
the  arbitrators  named  in  the  order  dated,  &c.  [the  order  of  reference], 
for  making  their  award  pursuant  to  the  said  order,  be  enlarged  until 
the   —  day  of  — . 

"  The  arbitrator  acting  under  any  such  document  or  compulsory  order  of  refer- 
ence as  aforesaid,  or  under  any  order  referring  the  award  back,  shall  make  his 
award  under  his  hand  and  (unless  such  document  or  order  respectively  shall 
contain  a  different  limit  of  time)  within  three  months  after  he  shall  have  been 
appointed,  and  shall  have  entered  on  the  reference,  or  shall  have  been  called 
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wpon  to  act  by  a  notice  in  writing  from  any  party,  but  the  parties  may  by  con- 
seat  in  writing  enlarge  the  term  for  making  the  award ;  and  it  shall  be  lawful 
for  the  superior  Court  of  which  such  submission,  document,  or  order  is  or  may  be 
made  a  rule  or  order,  or  for  any  judge  thereof,  for  good  cause,  to  be  stated  in  the 
rule  or  order  for  enlargement,  from  time  to  time  to  enlarge  the  time  for  making 
the  award  " :  17  &  18  Vict.  c.  125,  s.  15. 

"  And  if  no  period  be  stated  for  the  enlargement  in  such  consent  or  order  for 
enlargement,  it  shall  be  deemed  to  be  an  enlargement  for  one  month":  Ibid. 

"  And  in  any  case  where  an  umpire  shall  have  been  appointed  it  shall  be 
lawful  for  him  to  enter  upon  the  reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  have  allowed  their  time  or  their  extended  time  to  expire  without  making  an 
award,  or  shall  have  delivered  to  any  party  or  to  the  umpire  a  notice  in  writing 
stating  that  they  cannot  agree  " :  Ibid. 

The  order  enlarging  the  time  may  be  made  after  the  expiration  of  the  time 
for  making  the  award :  Watson  v.  Bennett,  6  Jur.  (N.S.)  637 ;  8  W.  R.  612  ;  Ee 
Warner  and  Powell,  L.  E.  3  Eq.  261 ;  Be  Dare  Valley  By.  Co.,  L.  R.  4  Ch.  554. 

Award  eemitted. 

Let  it  be  referred  back  to  J.  D.,  J.  K.,  and  T.  W.,  the  umpire  and 
referees,  or  any  two  of  them,  to  reconsider  and  redetermine  the  several 
matters  referred  to  them  for  their  determination  by  the  order  dated 
the  —  day  of  — .  Let  the  further  consideration  of  the  costs  of  this 
application  be  reserved  until  after  the,  said  umpire  and  referees,  or 
any  two  of  them,  shall  have  made  their  further  award. — Liberty  to 
apply.    Mitts  v.  Bowyers'  Co.  (V.-C.  W.),  3  K.  &  J.  66. 

Similar  Order —  Undertaking. 

The  applicants  by  their  counsel  undertaking  not  to  make  any  claim 
beyond  the  sum  of  5s.  for  damage  done  to  the  surface  of  the  land 
taken  and  purchased  by  the  Dare  Valley  Eailway  Company,  Let  it  be 
referred  back  to  the  said  J.  C.  (the  umpire)  to  reconsider  and  rede- 
termine the  matters  referred  to  him  by  the  order  dated  the  —  day 
of — .     Be  Dare  Valley  Bailway  Company  (V.-C.  G.),  L.  E.  6  Eq.  429. 

"  In  any  case  where  a  reference  shall  be  made  to  arbitration  as  aforesaid  the 
Court  or  a  judge  shall  have  power  at  any  time,  and  from  time  to  time,  to  remit 
the  matters  referred,  or  any  or  either  of  them,  to  the  reconsideration  and  redeter- 
mination of  the  said  arbitrator,  upon  such  terms  as  to  costs  and  otherwise  as  to 
the  said  Court  or  judge  may  seem  proper  " :  17  &  18  Viot.  c.  125,  s.  8. 

The  object  of  this  section  was  where  any  error,  formal  or  otherwise,  had 
occurred  which  would  vitiate  the  award,  to  enable  the  Court  to  send  it  back,  if 
they  thought  fit,  to  the  arbitrator  to  coiTect  such  error,  instead  of  setting  the 
award  wholly  aside :  Mills  v.  Bowyeri  Co.,  3  K.  &  J.  66. 

The  8th  section  of  the  17  &  18  Vict.  c.  125,  does  not  authorize  the  Court  to 
remit  the  award  on  any  ground  except  such  as  before  the  statute  would  have 
induced  the  Court  to  set  aside  the  award  or  treat  it  as  a  nullity :  S.  C. 

The  fact  that  the  submission  contains  a  clause  empowering  the  Court  to  refer 
back  the  award  in  case  of  a  motion  to  set  the  award  aside,  does  not  exclude  the 
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general  power  to  remit  the  award,  although  no  motion  be  made  to  set  it  aside : 
Morris  v.  Morris,  6  E.  &  B.  383  ;  25  L.  J.  (Q.B.)  261 ;  cited  in  Eussell,  445. 

And  where  the  award  is  bad  on  its  face,  not  being  sufBciently  final  or  certain, 
the  award  will  be  remitted:  S.  C;  Be  Tidswell,  33  Beav.  213;  10  Jur.  (N.S.) 
143. 

So,  also,  where  although  good  on  its  face  it  is  invalid :  Anning  v.  Eartley,  27 
L.  J.  (Ex.)  145. 

An  arbitrator  having  signed  his  award  is  functus  officio,  and  cannot  alter  the 
slightest  error  in  it.  The  proper  course  where  the  error  is  technical  or  trivial  is 
to  obtain  an  order  to  refer  the  award  back  to  the  arbitrator :   Ward  v.  Dean, 

3  B.  &  Ad.  234 ;  Be  Dare  Valley,  L.  B.  6  Eq.  429 ;  Mordue  v.  Palmer,  L.  E. 
6  Ch.  22. 

Where  the  arbitrator  himself  admits  a  mistake  of  lasv  or  fact,  the  case  may  be 
remitted  to  him :  Mills  v.  The  Bowyer^  Co.,  3  K.  &  J.  66  ;  Flynn  v.  Bobertson, 

4  C.  P.  324 ;  Lochwood  v.  Bmith,  10  W.  B.  628. 

But  an  award  will  not  be  sent  back  to  the  arbitrator  on  the  ground  of  mistake 
either  of  law  or  fact,  except  where  the  arbitrator  himself  admits  the  mistake : 
jMncasier  v.  Eemington,  4  Ad.  &  E.  345 ;  Bodghinsan  v.  Fernie,  3  C.  B.  (N.S.) 
189 ;  26  L.  J.  (C.P.)  217 ;  Dunn  v.  Blake,  L.  B.  10  C.  P.  388. 

Award  set  aside. 

Let  the  award  dated  the  —  day  of  — ,  made  by  D.  Gr.  of  — ,  &o., 
pursuant  to  the  order  dated,  &c.,  be  set  aside  and  discharged. 

Award  under  Lands  Glauses  Consolidation  Act  set  aside — Order  Nisi. 

Upon^  motion,  &c.,  by  counsel  for  B.  V.  E.,  it  was  alleged  that  by  an 
order  made  in  these  matters  dated,  &c.,  it  was  upon  production  of 
certain  submissions  to  arbitration  dated,  &o.,  ordered  that  the  said 
submissions  should  be  made  an  order  of  this  Court.  That  —  made 
his  award  in  writing  dated,  &c.,  and  the  said  B,  T.  E.  is  advised 
that  the  same  ought  to  be  set  aside  on  the  following  grounds  [stating 
them].  It  was  therefore  prayed  that  the  said  South  Devon  Eailway 
Company  might  on  the  20th  January  next  shew  cause  why  the  said 
award  should  not  be  set  aside.  Whereupon,  and  upon  reading  the 
said  order,  the  said  award,  and  the  copy  memorandum  thereto  annexed, 
and  an  afl&davit  of,  &o..  Let  the  said  award  be  set  aside  unless  the 
said  South  Devon  Eailway  Company  do  on  or  before  the  27th  January 
next  shew  unto  this  Court  good  cause  to  the  contrary.  EUiot  v.  South 
Devon  Bailway  Company,  2  De  G.  &  Sm.  17. 

Award  set  aside. 

Under  the  recent  practice,  if  the  reference  had  been  by  order  of  the  Court  of 
Chancery  made  in  a  suit  in  that  Court,  the  proper  mode  of  impeaching  the  award 
has  been  by  motion  supported  by  affidavits :  Crawshay  v.  Collins,  3  Sw.  90 ; 
Dick  V.  Milligau,  2  Ves.  Jun.  23. 
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And  on  a  reference  under  the  9  &  10  Will.  3,  c.  15,  where  the  submission  pro- 
vided for  its  being  made  a  rule  of  Chancery,  the  proceeding  has  been  by  motion : 
Dawson  v.  Sadler,  1  S.  &  S.  537. 

And  generally  when  the  objections  to  the  award  are  such  as  can  be  conveni- 
ently and  effectually  discussed  on  motion,  the  jurisdiction  by  bill  has  been  doubt- 
ful :  Eeming  v.  Swinnerton,  per  Lord  Cottenham,  1  Coo.  C.  C.  386 ;  2  Phill.  79. 

Where  an  arbitrator  receives  evidence  on  one  side  in  the  absence  of  the  other 
the  award  may  be  set  aside :  Walker  v.  Frohisher,  6  Ves.  70 ;  Dobson  v.  Groves, 
6  Q.  B.  637.  So,  too,  where  he  improperly  rejects  evidence :  Be  Eaigh,  3  De 
G.  F.  &  J.  157. 

But  an  award  will  not  be  set  aside  where  the  arbitrator  erroneously  rejects 
admissible,  or  receives  inadmissible,  evidence:  Bagger  v.- Baker,  14  M.  &  W.  9, 
cited  in  Russell  on  Arbitration,  647. 

Nor  will  it  be  set  aside  (if  good  on  its  face)  on  the  ground  of  mistake  either 
of  fact  or  law :  Lancaster  v.  Eemington,  4  A.  &  E.  345  ;  Hodghinson  v.  Fernie, 
3  C.  B.  (N.S.)  189 ;  26  L.  J.  (C.P.)  217  ;  Dinn  v.  Blake,  L.  E.  10  C.  P.  388. 

An  award  may  be  set  aside  upon  any  of  the  grounds  of  corruption,  partiality, 
misconduct,  or  irregularity  in  the  course  ,of  the  proceedings  of  the  arbitration : 
Goodman  v.  Sayers,  2  Jac.  &  W.  259,  per  Sir  William  Grant ;  Tittenson  v. 
Peat,  3  Atk.  529. 

It  has  been  set  aside  on  the  ground  of  interviews  between  the  arbitrator  and 
one  party  in  the  absence  of  the  other ;  Harvey  v.  Shelton,  7  Beav.  455. 

And  on  the  ground  that  the  arbitrator  has  improperly  delegated  his  authority : 
Be  Eastern  Counties  By.  Co.,  3  De  G.  J.  &  S.  610 ;  Be  Eaigh,  3  De  G.  F.  &  J. 
157. 

But  where  an  award  is  sought  to  be  set  aside  on  the  ground  of  the  misconduct 
or  corruption  of  the  arbitrator,  there  must  be  something  more  than  mere  sus- 
picion :  Be  Eopper,  2  Q.  B.  375 ;  Crossley  v.  Clay,  5  C.  B.  581 ;  Mosdey  v. 
Simpson,  L.  E.  16  Eq.  226. 

IiTegularities  in  the  mode  of  conducting  an  arbitration  may  be  waived  by  con- 
tinuing the  arbitration  after  they  have  been  discovered :  Be  Salkeld  and  Slater, 
12  Ad.  &  E.  245 ;  Bignell  v.  Gale,  2  Man.  &  G.  364 ;  Be  Tvnno  and  Bird, 
5  B.  &  Ad.  488 ;  Mosdey  v.  Simpson,  L.  E.  16  Eq.  226. 

An  award  made  by  the  umpire  and  one  of  two  arbitrators  in  the  absence  of  the 
other  is  a  bad  award,  and  will  be  set  aside :  Morgan  v.  Bouit,  11  W.  E.  (Q.B.) 
264. 

Where  an  award  is  not  final,  or  uncertain,  it  may  be  set  aside :  Eussell,  650-2. 

And  where  the  arbitrator  exceeds  his  authority  the  award  is  bad  in  all  cases, 
unless  the  bad  parts  are  clearly  separable  from  the  rest  of  the  award  and  do  not 
affect  the  good  parts :  Ibid. 

Not  only  may  the  award  be  set  aside  on  the  ground  of  corruption,  but  on  the 
same  ground  an  arbitrator  may  be  restrained  from  proceeding  with  the  reference : 
Malmesbury  By.  Co.  v.  Budd,  L.  E.  2  Ch.  D.  113. 

LmiT  OF  Time  for  Motios  to  set  aside  Awaed. 

Awards  procured  by  corruption  or  undue  means  shall  be  adjudged  to  be  void 
and  be  set  aside,  provided  "  complaint  of  such  corruption  or  undue  practice  be 
made  in  the  Court  where  the  rule  is  made  for  submission  to  such  arbitration  or 
umpirage  before  the  last  day  of  the  next  term  after  such  arbitration  or  umpirage 
made  and  published  to  the  parties  "  :  9  &  10  Will.  3,  c.  15,  s.  2. 
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The  notice  of  motion  and  filing  an  affidavit  in  support  is  a  complaint  within 
the  meaning  of  this  section :  Oor'poration  of  Huddersfield  v.  Jacomh,  L.  B.  10 
Ch.  92. 

There  is  no  "publishing  to  the  parties"  until  they  have  notice  that  the  award 
has  been  made :  Brooke  v.  Mitchell,  6  M.  &  W.  473 ;  Potter  v.  Newman,  4  Dowl. 
504,  cited  in  Eussell  on  Arbitration,  636. 

And  as  to  what  constitutes  publication  of  notice,  see  Russell,  63,  citing  Mussel- 
hrooke  v.  Dunhin,  9  Bing.  605  ;  Macarthur  v.  Campbell,  5  B.  &  Ad.  518 ;  Brooke 
v.  Mitchell,  6  M.  &  W.  473 ;  Moore  v.  Darley,  1  0.  B.  445, 

The  time  will  run  from  the  date  of  such  notice,  although  it  be  not  imtil  long 
after  the  party  has  intimation  of  the  contents  of  the  award,  or  is  served  with  a 
copy  of  it":  Eemsworth  v.  Brian,  1.  M.  &  Gr.  1009. 

It  seems  to  have  been  doubtful  at  common  law  whether  the  Courts  had  dis- 
cretionary power  to  extend  the  time  prescribed  by  the  statute  of  9  &  10  Will.  3, 
c.  16.  See  Be  Perring  and  Eymer,  3  Dowl.  98 ;  Be  Smith  and  Blake,  8  Dowl. 
133  ;  S.  C,  2  Jur.  1015 ;  Be  Evans  and  Eowell,  4  M.  &  G.  767 ;  Midland  By. 
Co.  V.  Heming,  11  Jur.  658 ;  North  British  By.  Co.  v.  Trowsdall,  L.  R.  1  C.  P. 
401. 

But  in  equity  the  time  limited  by  the  statute  has  been  enlarged :  Earvey  v. 
Shelton,  7  Beav.  455. 

The  reference  of  a  cause  by  agreement  out  of  Court  is  a  reference  under  the 
statute,  and  not  at  common  law,  and  therefore  the  motion  to  set  aside  the  award 
must  without  fail  be  made  within  the  time  given  by  the  statute :  Russell,  640 ; 
Rushworth  v.  Barron,  3  Dowl.  317 ;  Eeynolds  v.  Askew,  5  Dowl.  682. 

The  reference  of  a  cause  by  an  order  of  the  judge,  or  an  order  of  nisi  prius,  or 
by  a  rule  of  Court,  is  not  a  reference  under  the  statute,  but  by  the  common  law 
power  of  the  Court,  and  the  statutable  limitation  of  time  does  not  necessarily 
apply:  Russell,  641,  and  cases  cited. 

Where  the  reference  is  compulsory  under  the  Common  Law  Procedure  Act, 
1854,  "  all  applications  to  set  aside  any  award  made  on  a  compulsory  reference 
under  this  Act  shall  and  may  be  made  within  the  first  seven  days  of  the  term 
next  following  the  publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term ;  and  if  no  such  application  is  made,  or  if  no  rule  is  granted 
thereon,  or  if  any  rule  granted  thereon  is  afterwards  discharged,  such  award  shall 
be  final  between  the  parties  " :  17  &  18  Vict.  c.  125,  s.  9. 

Delivery  of  Posskssion. 

"  Where  any  award  made  on  any  such  submission,  document,  or  order  of 
reference  as  aforesaid  directs  that  possession  of  any  lands  or  tenements  capable  of 
being  the  subject  of  an  action  of  ejectment  shall  be  delivered  to  any  party, 
either  forthwith  or  at  any  future  time,  or  that  any  such  party  is  entitled  to  the 
possession  of  any  such  lands  or  tenements,  it  shall  be  lawful  for  the  Court  of 
which  the  document  authorizing  the  reference  is  or  is  made  a  rule  or  order,  to 
order  any  party  to  the  reference  who  shall  be  in  possession  of  any  such  lands  or 
tenements,  or  any  peison  in  possession  of  the  same  claiming  under  or  put  in 
possession  by  him  since  the  making  of  the  document  authorizing  the  reference, 
to  deliver  possession  of  the  same  to  the  party  entitled  thereto,  pursuant  to  the 
award" :  17  &  18  Vict.  c.  125,  s.  16. 

"  And  such  rule  or  order  to  deliver  possession  shall  have  the  effect  of  a 
judgment  in  ejcctmeiit  against  every  such  party  or  person  named  in  it;  and 
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execution  may  issue,  and  possession  shall  be  delivered  by  the  sheriff  as  in  a 
judgment  by  ejectment." 


Peodttction  of  Documents. 

Where  a  submission  to  arbitration  has  been  made  a  rule  of  the  Court  of 
Chancery,  the  Court  does  not  thereby  acquire  jurisdiction  to  order  the  production 
of  documents  without  suit:  lie  Anglo- Austrian  Bank,  10  L.  T.  (N.S.)  369. 


Friendly  Societies,  Benefit,  and  Building  Acts. 
37  &  38  ViOT.  0.  42 ;  38  &  39  Vict.  c.  9. 

Where  the  rules  of  a  society  under  the  37  &  38  Vict.  c.  42,  direct  disputes  to 
be  referred  to  arbitration,  the  arbitrators  are  to  be  named  and  elected  in  the 
manner  such  rules  provide,  or,  if  there  be  no  such  provision,  at  the  first  general 
meeting  of  the  society,  none  of  the  said  arbitrators  being  beneficially  interested 
directly  or  indirectly  in  its  funds,  &c. :  37  &  38  Vict.  c.  42,  s.  33. 

"  And  should  either  of  the  parties  to  the  dispute  refuse  or  neglect  to  comply 
with  or  conform  to  such  award  within  a  time  to  be  limited  therein,  the  Court, 
upon  good  and  snfBcient  proof  being  adduced  of  such  award  having  been  made, 
and  of  the  refusal  of  the  party  to  comply  therewith,  shall  enforce  compliance  with 
the  same  upon  the  petition  of  any  person  concerned :  Ibid. 

"  Where  the  parties  to  any  dispute  arising  in  a  society  under  this  Act  agree  to 
refer  the  dispute  to  the  registrar,  or  where  the  rules  of  the  society  direct  disputes 
to  be  referred  to  the  registrar,  the  award  of  the  registrar  shall  have  the  same 
effect  as  that  of  arbitration  " :  Ibid. 

The  Court  may  hear  and  determine  a  dispute  in  the  following  cases : — 

(1)  If  it  shall  appear  to  the  Court,  upon  the  petition  of  any  person  concerned, 

that  application  has  been  made  by  either  party  to  the  dispute  to  the 
other  party,  for  the  purpose  of  having  the  dispute  settled  by  arbitra- 
tion under  the  rules  of  the  society,  and  that  such  application  has  not 
within  forty  days  been  complied  with,  or  that  the  arbitrators  have 
refused,  or  for  a  period  of  twenty-one  days  have  neglected  to  make 
any  award : 

(2)  Where  the  rules  of  the  society  direct  disputes  to  be  referred  to  the  Court 

or  to  justices :  37  &  38  Vict.  c.  42,  s.  35. 

"  Every  detennination  by  arbitration,  or  by  the  Court,  or  by  the  registrar, 
under  this  Act  of  a  dispute  shall  be  binding  and  conclusive  on  all  parties,  and  shall 
be  final  to  all  intents  and  purposes,  and  shall  not  be  subject  to  appeal,  and  shall 
not  be  removed  or  removable  into  any  Court  of  Law,  or  restrained  or  restrainable 
by  the  injunction  of  any  Court  of  Equity ;  but  a  case  may  be  stated  for  the 
opinion  of  the  Court :  37  &  38  Vict.  c.  42,  s.  36. 

The  Courts  both  of  Equity  and  Common  Law  are  averse  to  the  exercise  of  any 
jurisdiction  in  the  internal  disputes  of  benefit  building  societies,  or  to  interfere 
with  the  particular  mode  provided  by  the  Legislature  for  the  settlement  of  such 
disputes  :  Farmer  v.  Oooding,  3  De  G.  &  Sm.  407  ;  Armitage  v.  Walker,  2  K.  & 
J.  211 ;  Fleming  v.  Self,  Kay,  518 ;  3  De  G.  M.  &  G.  997 ;  Thompson  v.  Planet 
Bmeftt  Building  Society,  L.  R.  15  Bq.  333 ;  Grisp  v.  Banbury,  8  Bing.  394 ;  Bex 
V.  MUdenhall  Savings  Bank,  6  A.  &  E.  952  ;   Wright  v.  Beeling,  4  H.  &  C.  209. 
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Arbitration  under  Lands  Clauses  Consolidation  Act — Sect.  25. 

"  When  any  question  of  disputed  compensation  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  authorized  or  required  to  he  settled  by  arbitra- 
tion, shall  have  arisen,  then  unless  both  parties  shall  concur  in  the  appointment 
of  a  single  arbitrator,  each  party  on  the  request  of  the  other  party  shall  nominate 
and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred :  8  Vict.  c.  18, 
s.  25. 

"  And  every  appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the 
promoters  of  the  undertaking  under  the  hands  of  the  said  promoters,  or  any  two 
of  them,  or  of  the  secretary  or  clerk,  and  on  the  part  of  any  party  under  the  hand 
of  such  party,  or  if  such  party  be  a  corporation  aggregate,  under  the  common  seal 
of  such  corporation  ;  and  such  appointment  shall  be  delivered  to  the  arbitrator, 
and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the  party  by  whom 
the  same  shall  be  made '":  Ibid. 

The  submission  to  arbitration  "  may  be  made  a  rule  of  any  of  the  superior 
Courts,  on  the  application  of  either  of  the  parties :  sect.  36. 

And  "  no  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provisions  of  this  or  the  special  Act  shall  be  set  aside  for  irregularity 
or  error  in  matter  of  form  ":  sect.  37. 


Costs. 

When  a  cause  alone,  or  a  cause  and  all  matters  in  difference  are  referred,  and 
nothing  is  said  in  the  submission  respecting  costs,  the  arbitrator  has  an  implied 
authority  to  adjudicate  respecting  the  costs  of  the  cause,  but  not  of  the  reference 
or  award :  Russell,  354,  and  cases-cited. 

And  each  party  must  bear  his  own  expenses  of  the  reference,  and  is  liable  to 
half  the  costs  of  the  award :  Ibid. 

.  At  common  law  an  arbitrator  has  no  power  to  give  costs  as  between  solicitor 
and  client,  unless  specially  authorized  so  to  do :  Whitehead  v.  Frith,  12  East, 
165. 

But  in  equity  where  the  costs  have  been  referred,  the  arbitrator  has  power  to 
award  costs  as  between  solicsitor  aud  client :  Mordue  v.  Palmer,  L.  R.  6  Ch.  22. 

In  compulsory  references  under  the  Common  Law  Procedure  Act,  where  the 
order  of  reference  is  silent  as  to  costs,  the  arbitrator  has  no  power  over  the  costs, 
either  of  the  cause  or  reference.  The  costs  of  the  cause  or  reference  do  not  abide 
the  event,  and  each  party  bears  his  own  costs :  Russell,  355,  and  cases  cited. 

In  references  under  the  Lands  Clauses  Act,  1845,  "  all  the  costs  of  any  such 
arbitration  and  incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  home 
by  the  promoters  of  the  undertaking,  unless  the  arbitrators  shall  award  the  same 
or  a  less  sum  than  shall'  have  been  offered  by  the  promoters  of  the  undertaking, 
in  which  case  each  party  shall  bear  his  own  costs  incident  to  the  arbitration,  and 
the  costs  of  the  arbitrators  shall  be  bprne  b^  the  parties  in  equal  proportions": 
sect.  34. 

The  costs  of  the  reference  and  award  under  the  Lands  Clauses  Act  are  now 
taxed  by  the  taxing  master  if  required :  32  &  33  Vict.  c.  18,  s.  1. 

The  costs  of  and  attending  arbitrations  under  the  Railways  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  20),  are  to  be  in  the  discretion  of  the  arbitrators. 
So,  too,  under  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c20> 
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Under  the  Railway  Companies  Arbitration  Act,  1859  (22  &  23  Vict.  c.  59), 
"  except  where  and  as  the  companies  otherwise  agree,  the  costs  of  and  attending 
the  arbitration  and  the  award  shall  be  in  the  discretion  of  the  arbitrator,  and  the 
arbitrators,  and  the  umpire  respectively  " :  sect.  27.' 

And  "  except  and  as  the  companies  otherwise  agree,  and  if  and  so  far  as  the 
award  does  not  otherwise  determine,  the  costs  of  and  attending  the  arbitration  and 
award  shall  be  borne  and  paid  by  the  companies  in  equal  shares,  and  in  other 
respects  the  companies  shall  bear  their  own  respective  costs  " :  sect.  28. 

Where  the  purchase-money  of  land  taken  by  a  railway  company  has  been 
ascertained  by  arbitration  under  the  Lands  Clauses  Act,  1845,  the  vendor  is  not 
entitled  to  a  lien  on  the  land  sold  for  the  costs  of  the  arbitration  payable  by  the 
company :  Earl  Ferrers  v.  Stafford  and  Uttoxeter  Ey.  Co.,  L.  R.  13  Eq.  524. 

LiBEETT  TO  APPLY. 

"  Liberty  to  apply  "  authorizes,  if  an  award  be  made,  proceedings  on  the  award, 
and  if  the  arbitration  does  not  proceed,  an  application  as  if  the  reference  had  not 
been  made :   Crawshay  v.  Collins,  3  Sw.  90. 
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CHAPTER  XXXVI. 

THE  COPYHOLD  ACTS,  1841,  1843,  1853,  and  1858. 

4  &  5  Vict.  c.  35;  6  &  7  Vict.  c.  23;  15  &  16  Vict.  c.  51; 
21  &  22  Vict.  c.  94. 

Investment  of  Compensation-money — Interest  to  Tenant  for  Life. 

Upon  the  petition,  &c.,  Let  the  sum  of  £^  in  Court  to  the  credit  of 
"  Ex  parte  The  Copyhold  Commissioners,"  The  account,  &c.,  be  invested 
in  Consolidated  £3  per  Cent.  Annuities  to  the  credit  of,  &c..  Let  the 
dividends  as  they  accrue  upon  such  Consolidated  Annuities  when  pur- 
chased be  paid  to  the  petitioner  —  during  his  life  or  until  further 
order.  [If  forty  shillings  costs  have  not  been  tendered  and  the  Oommissioners 
appear :  Let  the  petitioner  —  pay  to  the  Copyhold  Commissioners  their 
costs  of  this  application,  to  be  taxed,  &c.]  [If  costs  to  he  paid  out  of 
fund :  Tax  the  costs  of  the  petitioner  and  of  the  Copyhold  Commis- 
sioners of  this  petition  and  consequent  thereon. J  Let,  out  of  the  £ — 
cash  ,in  Court  to  the  credit  of,  &c.,  the  said  costs,  when  taxed,  be 
paid,  &c.  Let  the  residue  of  the  said  cash  be  invested  in  —  Annuities 
to  the  credit  of,  &c.,  and  Let  the  dividends  as  they  accrue  upon  such 
annuities  be  paid,  &o. 

Suit — Inquiry  if  Enfranchisement  be  beneficial — Consequential 
Directions. 

Let  the  following  inquiries  be  made — Inquiries  1  and  2,  &c. — 3,  an 
inquiry  whether  it  will  be  beneficial  for  the  tiust  estate  in  question  in 
this  cause  that  the  copyhold  portion  thereof  holden  of  the  manors  of  — 
should  be  enfranchised  under  the  provisions  of  the  Copyhold  Act,  1852 ; 
and  if  so,  whether  the  Copyhold  Commissioners,  under  the  provisions 
of  the  22nd  section  of  the  said  Act,  have  approved  of  the  title  of  the 
Lords  or  Ladies  of  the  said  manors,  or  have  directed  that  the  enfran- 
chisement consideration  shall  be  invested  as  by  the  said  Act  directed ; 
and  if  it  shall  appear  that  the  Copyhold  Commissioners  have  approved 
of  such  title,  or  have  directed  such  investment,  an  inquiry  what  sum 
or  sums  of  money  will  be  due  to  the  said  Lords  or  Ladies  and 
stewards  of  the  said  manor  as  compensation  for  such  enfranchisement. 
And  Let,  upon  the  due  execution  of  the  deed  or  deeds  of  enfranchise- 
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ment  by  such  person  or  persons  as  the  said  Commissioners  shall 
require  being  certified,  so  much  of  £ —  in  Court  to  the  credit  of,  &c.,  as 
■will  raise  the  amount  certified  to  be  due  be  sold.  And  Let  the  money 
to  arise  by  such  sale  be  paid  to  such  person  or  persons,  or  be  carried 
over  to  the  credit  of  "  Hx  parte  The  Copyhold  Commissioners,"  under 
the  provisions  of  the  39th  section  of  the  said  Act  as  shall  be  certified 
[to  be  proper].    TJiellusson  v.  Woodford  (M.  E.),  Nov.  24,  1855. 

Payment  into  Court. 

■Whenever  the  person  for  the  time  being  entitled  to  any  rights  extinguished  by 
means  of  the  Copyhold  Acts  is  entitled  thereto  for  a  limited  estate  or  interest  only, 
or  as  a  trustee  for  sale  or  otherwise,  without  power  to  give  an  effectual  discharge 
for  the  same,  or  is  under  any  legal  disability,  or  is  a  corporation  not  authorized  to 
sell  such  rights  otherwise  than  under  tlie  provisions  of  the  Acts,  or  refuses  to 
receive  such  compensation,  or  does  not  prove  his  title  to  the  satisfaction  of  the 
Commissioners,  the  compensation  payable  for  such  right's  Is  (unless  it  is  under 
£20,  or  being  under  £200,  is  directed  to  be  paid  to  trustees)  to  be  paid  into  Court 
to  an  account,  "Ex  parte  The  Copyhold  Commissioners."  See  4  &  5  Vict.  c.  35, 
ss.  73,  74, 75 ;  6  &  7  Vict.  c.  23,  s.  14 ;  15  &  16  Vict.  o.  51,  s.  39 ;  Daniell,  5  ed. 
p.  1928. 

"  Money  hereafter  paid  into  Court  pursuant  to  the  Copyhold  Acts  shall  be  placed 
in  the  books  at  the  Chancery  Pay  Office  to  the  credit  of  '  Ex  parte  The  Copy- 
hold Commissioners,'  as  directed  by  the  said  Acts,  and  in  addition  thereto,  to  the 
account  of  the  particular  manor  in  respect  of  which  the  money  shall  be  so  paid  in ; 
and  in  the  request  for  a  direction  to  receive  such  money  the  name  and  locality  of 
such  particular  manor  shall  be  stated  " :  Chancery  Funds  Rules,  1874,  rule  33. 

Application  of  Money. 

Such  compensation  may,  by  an  order  of  the  Court,  obtained  on  petition,  be 
applied  in  the  purchase  of  redemption  of  the  land  tax,  or  the  discharge  of  any 
debt  or  incumbrance  affecting  the  rights  in  respect  of  which  such  compensation 
was  paid,  or  affecting  other  hereditaments  settled  therewith  to  the  same  or  the 
like  purposes,  or  in  payment  to  any  party  becoming  absolutely  entitled  to  such 
money ;  and  be  in  the  meantime  invested  in  Consols  or  Reduced  Annuities  or 
Government  or  real  securities,  and  the  dividends  and  annual  income  ordered  to  be 
paid  to  the  party  entitled  :  15  &  16  Vict.  c.  51,  s.  39. 

The  order  for  the  application  of  the  compensation  is  made  upon  the  petition 
of  the  person  for  the  time  being  entitled  to  the  enjoyment  of  the  manorial  rights : 
4  &  5  Vict.  c.  35,  s.  73 ;  15  &  16  Vict.  c.  51,  s.  39. 

Where  any  ecclesiastical  corporation  within  the  meaning  of  the  episcopal  and 
Capitular  Estates  Act,  or  the  Ecclesiastical  Commissioners,  have  only  a  rever- 
sionary interest  in  any  mauorial  rights  extinguished  by  enfranchisement,  the 
consideration  of  such  enfranchisement  is  to  be  dealt  with  in  manner  directed  by 
the  15  &  16  Vict.  c.  51,  until  the  time  when  such  reversionary  interest  would,  if 
the  same  had  not  been  extinguished,  have  come  into  possession,  when  the  con- 
sideration, or  any  Government  securities  in  which  it  may  have  been  invested,  is, 
upon  petition  to  the  Court  of  Chancery,  to  be  paid  or  transferred  to  the  Church 
Estate  Commissioners,  who  are  to  be  considered  the  parties  absolutely  entitled  to 
such  money :  21  &  22  Vict.  c.  91,  s.  5. 
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Where  any  of  the  Universities  of  Oxford  and  Cambridge  and  Durham  reapeo- 
tively,  or  any  college  therein  respectively,  or  the  College  of  St.  Mary  of  Win- 
chester, or  King  Henry  the  Sixth's  at  Eton,  have  only  a  reversionary  interest  in 
any  manorial  rights  extinguished  under  the  Copyhold  Acts,  and  the  compensation 
moneys  have  not  been  paid  to  trustees,  such  compensation  moneys  are  to  be  dealt 
with  in  manner  directed  by  the  15  &  16  Vict.  c.  51,  due  notice  of  any  such 
dealing  being  previously  given  to  the  university  or  college,  until  the  time  when 
the  reversionary  interest  of  suph  university  or  college  in  such  manorial  righis 
would,  if  the  same  had  not  been  extinguished,  have  come  into  possession ;  when 
the  said  consideration  moneys,  or  any  securities  in  which  the  same  may  have 
been  invested,  are,  upon  petition  to  the  Court  of  Chancery,  to  be  paid  or  transferred 
to  the  Copyhold  Commissioners,  to  the  account  of  the  universiiy  or  college 
entitled  thereto,  and  to  be  applied  by  them  according  to  the  provisions  of  the 
Universities  and  Colleges  Act,  1858,  sect  1 :  24  &  25  Vict.  c.  59,  s.  4. 

Notice  of  petitions  dealing  with  the  enfranchisement  moneys  of  Crown  manors 
must  be  served  upon  the  Commissioners  of  Woods,  Forests,  and  Land  Eevenues : 
15  &  16  Vict.  0.  94,  ss.  43,  44. 

Costs. 

The  petitioner  is  entitled  to  have  his  costs  of  the  petition  out  of  the  fund :  Sx 
pa/rte  The  Archbishop  of  Canterbury,  1  Coll.  154. 

And  the  Commissioners  are  entitled  to  their  costs :  Ex  parte  Biihop  of  Here- 
ford, 5  De  G.  &  Sm.  365 ;  Ex  parte  Queeris  College,  Cambridge,  4  Jur.  (N.S  ) 
19.  But  if  forty  shillings  are  tendered  they  will,  in  ordinary  cases,  have  to  bear 
their  own  costs  of  appearance :  see  lie  Gore  Langton'a  Estate,  L.  E,  10  Ch.  328  ; 
post,  p.  683. 
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CHAPTER  XXXVII. 

THE  DEFENCE  ACTS,  1842  to  1873. 
5  &  6  Vict.  c.  94 ;  23  &  24  Vict.  c.  112 ;  27  &  28  Vict.  c.  89. 

Investment  of  Compensation-money — Interest  to  Tenant  for  Life — Costs. 

Let  the  £ —  cash  in  Court  to  the  credit  of,  &c.,  he  invested  in 
Consolidated  3  per  Cent.  Annuities.  Let  the  dividends  as  they  accrue 
upon  the  said  annuities  during  the  life  of  A.  [the  tenant  for  life]  he 
paid  to  the  said  A.  or  to  his  legal  personal  representatives.  Let  Her 
Majesty's  principal  Secretary  of  State  for  the  War  Department  pay  to 
the  petitioners  their  costs  of  and  incidental  to  the  agreement  dated, 
&c.,  in  the  petition  mentioned,  and  of  the  deduction  and  verification  of 
the  title  to  the  lands  in  the  said  agreement  mentioned  [and  of  this  ap- 
plication and  consequent  thereon].  Let  such  costs  be  taxed  by  the 
taxing  master  in  case  the  parties  differ. 

Trustees  anointed  to  receive  Purchase-money — Application  to  Purposes 
mentioned  in  Act. 

Let  the  £2370  cash  in  Court  to  the  credit  of  In  the  matter  of  the 
Defence  Act,  1860,  The  account,  &c.,be  paid  to  C.  D.  E.  and  W.  H.  S., 
they  undertaking  to  hold  the  same  upon  such  trusts  as  having  regard 
to  the  respective  natures  of  the  properties  will  correspond  most  nearly 
to  the  uses  upon  which  the  said  lands  and  hereditaments  comprised  in 
the  notice  of  the  —  day  of  —  in  the  petition  mentioned,  and  whereof 
the  petitioner  H.  P.  D.  is  tenant  for  life  under  the  same  indenture  of 
the  —  day  of — ,  are  now  settled.  Be  Delme  (M.  E.),  Jan.  21,  1865; 
Be  Morshead,  33  Beav.  255. 

Betainer  hy  Tenant  in  Tail  out  of  Compensation-money  of  Amount  expended 
in  Permament  Improvement. 

It  appearing  that  the  applicant,  the  Duke  of  Wellington,  has 
expended  the  sum  of  £1319  8s.  in  the  erection  of  a  steam-engine,  with 
suitable  machinery  and  additional  buildings  for  the  reception  and 
proper  use  thereof,  at  the  Eiseley  Flour  Mill,  in  Heckfield,  being  part 
of  the  estates  settled  by  the  said  city  whereof  the  applicant  is  tenant 
in  tail,  to  make  good  the  deficiency  in  the  supply  of  water  to  the  said 
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mill,  occasioned  by  the  diversion  and  impounding  of  water  through 
operations  carried  on  under  the  direction  of  the  War  Department,  and 
the  judge  being  of  opinion  that  the  said  steam-engine,  machinery,  and 
buildings  are  of  a  permanent  character,  It  is  ordered  that  the  appli- 
cant, the  Duke  of  Wellington,  be  at  liberty  to  retain  for  his  own  use, 
in  part  satisfaction  of  the  said  sum  of  £1319  8«.  so  expended  by  him, 
the  sum  of  £920  received  by  him  of  the  said  principal  Secretary  of 
State  in  discharge  of  the  like  amount  by  the  said  award,  dated  5th 
Sept.,  1860,  awarded  as  compensation  for  the  damage  and  loss  occa- 
sioned by  the  said  diversion  and  impounding  of  water,  and  by  the 
stoppage  of  the  workings  of  the  said  mill:  Ex  parte  The  Duke  of 
Wellington,  3  De  G.  P.  ife  J.  13. 

Application  of  Compensation-money. 

Where  the  compensation  for  any  land  or  interest  therein  taken  for  the  purposes 
of  the  Defence  Acts  amounts  to  or  exceeds  £200,  and  the  land  or  interest  therein 
belongs  to  any  person  under  any  disability  or  incapacity,  or  not  having  the  abso- 
lute interest  therein,  or  if  it  belongs  to  any  person  who  by  reason  of  absence  is 
prevented  from  treating  for  the  lands,  or  who  cannot  be  found,  or  who  refuses  to 
accept  the  compensation,  or  neglects  or  fails  to  make  out  a  title  to  the  lands,  or 
the  interest  claimed  therein,  or  to  any  person  or  corporation  not  having  power 
under  these  Acts  to  agree  as  to  the  amount  of  such  compensation,  or  to  sell  and 
convey  such  land  or  interest  therein,  it  must  be  paid  into  Court  in  the  matter  of 
these  Acts,  and  of  the  persons  claiming  to  be  interested  therein  (naming  them) : 
5  &  6  Vict.  c.  94,  s.  25;  22  &  23  Vict.  c.  21,  s.  8;  27  &  28  Vict,  c,  89;  Dan. 
1984. 

The  Court  is  empowered  to  appoint  a  trustee  or  trustees  for  the  purpose  of  re- 
ceiving the  purchase-money  and  applying  it  for  any  purpose  mentioned  in  the 
Act:  5  &  6  Vict.  c.  94,  s.  26. 

The  lands  required  to  be  taken  by  the  Secretary  of  State,  after  payment  of 
the  compensation-money,  vest  in  the  said  Secretary  of  State  on  behalf  of  Her 
Majesty,  discharged  of  all  estates,  rights,  and  interests  whatsoever :  23  &  24  Vict. 
c.  112,  s.  30. 

The  Court  may  make  such  orders  for  paying  the  compensation-money,  or  any 
part  of  the  same,  or  for  placing  out  such  part  thereof  as  shall  be  principal  in  the 
public  funds,  or  upon  Government  or  real  securities,  and  for  payment  of  the 
dividends  or  interest  to  the  persons  entitled,  or  for  laying  out  the  principal,  or  any 
part  of  it,  in  the  purchase  of  other  lands,  &c.,  for  the  benefit  of  the  persons 
entitled  to  or  interested  in  the  same  respectively,  or  for  appointing  any  person  or 
persons  to  be  trustee  or  trustees  for  all  or  any  of  such  purposes  as  the  Court  shall 
think  just  and  reasonable :  5  &  6  Vict.  c.  94,  s.  26  ;  22  &  23  Vict.  c.  21,  s.  8. 

Where,  pending  arbitration,  damage  was  occasioned  by  the  works  of  the 
Ordnance  Department  to  part  of  the  settled  property  being  taken,  and  the  owner 
of  a  limited  interest  in  it  repaired  the  damage  at  his  own  expense,  erecting  build- 
ings of  a  permanent  character,  the  sum  expended  was  allowed  to  be  retained  out 
of  the  compensation-moneys:  ExpaHe  Duke  of  Wellington,  3  De  G.  P.  &  J.  13 ; 
Order,  supra. 

And  the  Court  has  ordered  the  payment  out  of  Court  of  the  compensation- 
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moneys  to  trustees  to  be  administered  by  them :  Ee  MorAeadj  33  IJeav.  254 ;  10 
Jur.  (N.  S.)  61. 

Where  the  compensation  is  less  than,  £20'0,  but  exceeds  £20',  it  maly,  at  the 
option  of  the  persons  entitled  for  the  time  being  to  the  rents  and  profits  of  the 
land,  either  be  paid  into  Covirt  or  to  trustees :  5  &  6  Vict.  c.  94,  s.  27. 

Where  the  compensation  is  less  thaln  £20  it  is  to  be  applied  to'  the  ttse  of  the 
persons  entitled  for  the  time  beinig  to  the  rents  and  profits  of  the  Uuds  :  5  &  6 
Vict.  c.  94,  s.  28. 

To  tlie  compensation  required  to  be  paid  into  Court  the  sum  of  £30  is  to  be 
added  as  an  equivallent  for  expenses  coilsequent  on  such  payment ;  arid  the  Court 
of  Chancery  may  allot  to  any  tenan!t  for  life,  or  for  any  particular  or  qualified 
estate,  in  respect  of  any  expenses  of  inlvestment  Incurred  by  him,  any  pOi'tion  of 
such  compensation  aind  additionlal  sum  as  the  Court  may  deem  juSt :  23  &  24 
Vict.  c.  112,  s.  21. 

Interest  upon  the  Compensation-moneys  is  oflly  p'^yable  from  the  time  of  fating 
actual  possesaioii :  :i3  &  24  Vict.  c.  112,  s.  32  ;  and  see  Earl  of  Suffolk  v.  Lewis, 
1  H.  &  M.  369. 

In  cases  of  delay  on  the  part  of  the  owner  in  making  ofat  a  title  to  the  satisfac- 
tion of  the  Secretary  of  State,  the  lattef  may  pay  the  amount  of  compensation 
(without  the  addition)  into  Court;  and  upon  application  for  payment  of  such 
money  to  the  party  entitled,  the  Court,  if  of  opinion  that  there  was  no  unreason- 
able delay,  or  thalt  a  good  title  was  shewn,  may  order  alU  or  any  costs  occasioned 
by  such  payment  into  Court  to  be  paid  by  the  Secretary  of  State :  23  &  24  Vict. 
c.  112,  s.  22. 

All  orders  and  directions  in  relation  to  an^  money-  paid  into  Court  under  the 
Defence  Act,  1860,  or  the  securities  upon  which  the  same  may  be  invested,  or 
the  dividends  thereon,  may  be  made  alnd  given  upon  summonses  at  Chambers  : 
23  &  24  Vict.  c.  112,  s.  23 ;  but  see  Be  Morshead,  33  Beaiv.  254 ;  10  Jur.  61. 

Service  6'f  Petition. 

The  Secretary  of  State  need  not  be  served  with  petitions  dealing  with  the  com- 
pensation-monejs :  Re  Mwshead,  33  Beav.  254. 

Costs. 

The  costs  of  and  inoidentall  to  any  agreement  with  the  Secretary  of  State  con- 
cerning the  compensation  fur  lands  taken  or  affected  under  the  provisions  of  the 
23  &  24  Vict.  c.  112,  and  the  costs  of  the  deduction  and  verification  of  the  title 
are  to  be  paid  by  the  Secretary  of  Sta;te  ;  and  will  be  taxed  by  the  taxing  master 
at  the  request  and  expense  of  the  Secretairy  of  State :  23  &  24  Vict.  c.  112,  s.  24  ; 
see  also  s.  22,  supra. 

Sale  by  SbceetIey  of  State  f6e  War. 

Her  Majesty's  Principal  Secretary  of  State  for  the  VP'ar  Department  may  from 
time  to  time  as  he  may  deem  it  expedient  sell  any  lands  vested  in  him  or  under 
his  control  as  such  Secretary  of  State,  subject  to  the  condition  that  the  lands  are 
''  for  ever  thereafter  to  be  kept  free  from  buildings  and  other  obstructions  *':  36  & 
37  Vict.  c.  72,  s.  1. 


2  X 
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CHAPTER  XXXVIir. 

PAELIAMENTAEY  DEPOSIT  ACT. 
9  &  10  Vict.  c.  20. 

Order  under  Sect.  5. 

Upon  the  petition,  &o.,  and  upon  reading  a  certificate  of  the  Chair- 
man of  Committees  of  the  House  of  Lords  [or.  Speaker,  or  Deputy- 
Speaker,  of  the  House  of  Commons]  whereby  it  appears,  &c.  [recite 
certificate  shewing  that  the  hill  has  been  withdrawn,  or  not  allowed  to  pro- 
ceed, or  rejected,  or  that  the  Act  has  received  the  royal  assent^,  the  cer- 
tificate of  payment  [or,  transfer  into]  Court  of  the  sum  of  £ —  and  the 
certificate  of  the  fund  in  Court,  Let  the  £ —  cash  in  Court  to  the 
credit  of  Ex  parte,  &c.,  be  paid  to  [or,  the  £ —  Consolidated  3  per  Cent. 
Annuities  in  Court  to  the  credit,  &c.,  and  any  dividends,  &c.,  be  trans- 
ferred and  paid  to]  the  petitioners  [names  of  depositors]  or  to  —  [the 
nominees  of  the  depositors,  or  of  the  majority  of  them]. 

Order  on  Certificate  of  Board  of  Trade. 
Dpon  the  petition,  &c.,  and  upon  reading  a  certificate  of  —  the 
secretary  of  the  Commissioners,  &c.,  of  the  Board  of  Trade,  whereby 
it  appears  [recite  certificate  shewing  that  it  has  heen  proved  to  the  satisfac- 
tion of  the  Board  of  Trade  that  the  company  have  paid  up  half  their  capital 
and  expended  an  equal  sum  for  the  purposes  of  the  Act]  and  affidavit  of  — 
verifying  the  signature  to  the  said  certificate,  the  certificate  of  pay- 
ment [or,  of  transfer]  into  Court,  and  the  certificate  of  fund,  Let  the 
£ —  cash  in  Court  to  the  credit  of  Ex  parte  an  undertaking,  &c.,  be  paid 
to  [or,  the  £ —  Consolidated  3  per  Cent.  Annuities  on  the  credit,  &c.,  and 
any  dividends,  &c.,  be  transferred  and  paid  to]  the  petitioners  [names 
of  depositors]  or  to  —  the  nominees  of  the  depositors  [or,  of  the 
majority  of  th6m]. 

Payment  into  Court — Investment — Payment  out. 
In  all  cases  in  which  any  sum  of  money  is  required  by  any  standing  order  of 
either  House  of  Parliament  to  be  deposited  by  the  subscribers  to  any  work  or 
undertaking  which  is  to  beexeouted  under  the  authority  of  an  Act  of  Parliametit, 
the  clerk  in  the  office  of  the  Clerk  of  Parliaments  with  respect  to  moni'y  required 
by  any  standing  order  of  the  House  of  Lords,  and  the  Clerk  of  the  Private  Bill 
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Office  ia  the  House  of  Commons,  may,  by  warrant  or  order,  direct  the  same  to  be 
paid  into  Court :  9  &  10  Vict.  c.  20,  s.  2. 

The  money  so  paid  into  Court  is  to  be  placed  to  an  account,  Ex  parte  the  work 
or  undertaking  mentioned  in  the  warrant  or  order.  If  Bank  Annuities,  Reduced 
Annuities,  or  Exchequer  bills  previously  purchased  with  the  sum  required,  the 
same  to  be  transferred  to  the  like  account :  9  <&  10  Vict.  c.  20,  s.  3. 

If  the  persons  named  in  the  warrant,  or  the  survivors  or  survivor,  desire  invest- 
ment of  the  cash  paid  in,  or  of  the  dividends  on  the  stock,  the  Court  may,  upon 
petition,  order  investment  in  the  8  per  Cent.  Consolidated,  or  3  per  Cent.  Reduced 
Bank  Annuities,  or  any  Government  security  or  securities  r  sect.  4.  See  JRe 
Newport,  Abergavenny,  and  Hereford  Ey.  Go.,  11  Jur.  160. 

It  has  been  held  that  the  fund  can  only  be  invested  in  the  securities  prescribed 
in  the  Act,  and  cannot  be  invested  in  the  other  securities  sanctioned  by  the 
general  order  of  the  Court :  Ex  parte  Great  Northerri  Ey.  Go.,  L.  E.  9  Eq.  274, 
cited  in  Dan.  5th  ed.  3858.  But  subsequently  the  Court  has  authorized  invest- 
ments as  cash  under  the  control  of  the  CoUrt  :•  Re  Southwold  Ey.  Co.,  L.  R. 
1  Ch.  D.  697.  See  also  under  the  Settled  Estates  Act :  Ee  Taddy,  h.  R.  16  Eq. 
532  ;  Ee  Fryer's  Settlement,  L.  E.  20  Eq.  468  ;  post,  p.  725. 

On  the  termination  of  the  session  of  Parliament  in  which  the  petition  or  bill 
for  the  purpose  of  making  or  sanctioning  the  work  or  undertaking  shall  have  been 
introduced  into  Parliament,  or  if  such  petition  or  bill  shall  be  rejected,  or  finally 
withdrawn,  or  not  allowed  to  proceed,  or  if  the  person  or  persons  by  whom  the 
said  money  was  paid  or  security  deposited  shall  have  failed  to  present  a  petition, 
or  if  an  Act  is  passed  authorizing  the  making  of  such  work  or  undertaking,  the 
Court  may,  on  the  application  by  petition  of  the  person  or  persons  named  in  such 
warrant  or  order,  or  the  survivor  or  survivors  of  them,  or  the  majority  of  such 
persons,  order  the  sum  of  money  paid  in  pursuance  of  such  warrant  or  order,  or 
the  stocks,-  funds,  or  securities  upoa  which  the  same  may  have  been  invested,  and 
the  interest  or  dividends  thereof,  or  the  Exchequer  bills,  stocks,  or  fimds  so  de- 
posited or  transferred  as  aforesaid,  and  the  interest  and  dividends  thereof,  to  be 
paid  or  transferred  to  the  party  so  applying,. or  to  any  other  person  or  persons 
whom  they  may  appoint  in  that  behalf:  9  &  10  Vict.  c.  20,  s.  5. 

But  no  such  order  shall  be  made  in  the  case  of  any  such  petition  or  bill  being 
rejected,  or  not  being  allowed  to  proceed,  or  being  withdrawn,  of  not  being  pre- 
sented, or  of  an  Act  being  passed  authorizing  the  making  of  such  work  or  under- 
taking, unless  upon  the  production  of  the  certificate  of  the  Chairman  of  Com- 
mittees of  the  House  of  Lords  with  reference  to  any  proceeding  in  the  House  of 
Lords,  or  of  the  Speaker  of  the  House  of  Commons  with  reference  to  any  proceed- 
ing in  the  House  of  Commons,  that  the  said  petition  or  bill  was  rejected,  or  not 
allowed  to  proceed,  or  was  withdrawn  during  its  passage  through  one  of  the 
Hou.ses  of  Parliament,  or  was  not  presented,  or  that  such  Act  was  paissed,  which 
certificate  the  said  Chairman  or  Speaker  shall  grant  on  the  a;pplication  in  writing 
of  the  person  or  persons,  or  the  majority  of  persons  named  iri  such  warrant,  or  the 
survivor  or  survivors  of  them  :  Ibid. 

The  partial  withdrawal  of  a  bill  does  hot  come  within  the  meaning  of  the 
9  &  10  Vict.  c.  20,  s.  5,  so  as  to  authorize  the  payment  out  of  Court  of  so  much 
of  the  deposit  as  represents  the  abandoned  part  of  the  undertaking  :  Be  Aheryst- 
with  By.  Co ,  3  De  G.  F.  &  J.  201 ;  7  Jur.  (N.S.)  564. 

The  certificate  referred  to  in  the  5th  section  of  the  Act,  if  signed  by  the 
Deputy-Speaker,  will  be  sufScient :  Ex  parti  the  Stockbridge  Eaitway  Bill,  L.  E. 

2  Eq.  364. 
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If  the  petition  is  presented  by  those  who  paid  the  money  into  Court,  or  by  the 
majority  of  them,  and  their  signatures  to  the  petition  verified  by  affidavit,  the 
Court  will  order  payment  to  the  nominees. 

And  payment  to  the  nominees  has  been  ordered  where  the  signatures  were 
attested  by  the  solicitor  without  affidavit :  Ex  parte  JBrompton  Waterworks, 
8  W.  R.  636,  n. 

But  the  present  practice  is  to  verify  the  signature  by  affidavit. 

Where  the  petition  for  payment  out  is  presented  by  a  public  company,  under 
the  seal  of  the  company,  no  verification  of  the  seal  is  necessary  for  payment  out 
to  the  nominee :  Hx  parte  London,  Chatham,,  and  Dover  By.  Co.,  8  W.  R.  636. 
But  the  petition  itself  must  be  sealed :  Re  Dartmouth  and  Torhay  By.  Co.,  9 
W.  R.  609. 

There  is  to  be  inserted  in  every  railway  bill,  unless  the  committee  to  whom  it 
is  referred  makes  other  provisions  for  ensuring  the  completion  of  the  works,  a 
clause  rendering  the  company  liable  to  certain  pecuniary  penalties  (to  be  paid 
into  Court),  or  a  clause  providing  that,  notwithstanding  the  9  &  10  Vict.  c.  20, 
the  stock  or  sum  deposited,  and  the  interest  thereof,  is  not  to  be  transferred  or 
paid  out  unless  the  company  shall  complete  the  work  within  the  period  limited, 
or  prove  to  the  satisfaction  of  the  Board  of  Trade  that  they  have  paid  up  half 
their  capital,  and  expended  an  equal  sum  for  the  purposes  of  the  Act ;  and  that 
if  the  said  period  shall  expire  before  the  railway  has  been  opened,  or  such  proof 
has  been  given,  the  deposit  shall  be  applied  as  thereinafter  mentioned,  and  the 
certificate  of  the  Board  of  Trade  that  such  proof  has  been  given  shall  be  sufficient 
evidence  of  the  fact  so  certified,  and  it  shall  not  be  necessary  to  produce  any  evi- 
dence of  the  Act  having  been  passed :  Standing  Orders  relating  to  Private  Bills, 
1871,  House  of  Lords,  No.  184 ;  and  House  of  Commons,  No.  155  ;  cited  in  Dan. 
5th  ed.  p.  1859. 

Where  either  of  such  last-mentioned  clauses  is  inserted,  there  is  to  be  inserted 
immediately  following  such  clause  a  further  clause  providing  that  the  deposit  (or 
the  sum  of  money  so  recovered  by  way  of  penalty)  shall  be  applicable,  and  after 
due  notice  in  the  London  Gazette  shall  be  applied,  towards  compensating  any 
landowners  or  other  persons  whose  property  may  have  been  interfered  with,  or 
otherwise  rendered  less  valuable,  by  the  commencement,  construction,  or  abandon- 
ment of  the  railway,  or  any  portion  thereof,  or  who  may  have  been  subjected  to 
injury  or  loss  in  consequence  of  the  compulsory  powers  of  taking  property  con- 
ferred upon  the  company  by  the  Act,  and  for  which  injury  or  loss  no  compensa- 
tion, or  inadequate  compensation,  shall  have  been  paid ;  and  shall  be  distributed 
in  satisfaction  of  such  compensation  as  aforesaid,  in  such  manner  and  in  such 
proportions  as  to  the  Court  of  Chancery  may  seem  fit :  Ibid. 

If  no  such  compensation  shall  be  payable,  or  if  a  portion  of  the  deposit  or  of 
the  penalty  shall  have  been  found  sufficient  to  satisfy  all  just  claims  in  respect 
of  such  compensation,  then  the  deposit  or  penalty,  or  such  portion  thereof  as  may 
not  be  required  as  aforesaid,  shall  be  paid  (or  transferred)  to,  or  on  the  application 
of,  the  person  or  persons,  or  the  majority  of  the  persons,  named  in  the  warrant  or 
order  mentioned  in  the  9  &  10  Vict.  c.  20,  s.  2,  or  the  survivor  or  survivors  of 
them,  or  the  company  from  whom  such  penalty  was  recovered :  Ibid. 

Where  a  waiTant  for  the  abandonment  of  any  railway  is  granted,  any  money 
remaining  deposited  as  security  for  the  completion  of  the  railway,  or  the  stocks, 
funds,  or  securities  in  which  the  same  is  invested,  or  any  Bank  Annuities,  stocks, 
funds,  securities,  or  Exchequer  bills  remaining  deposited  as  such  security  ;  or  in 
case  the  abandonment  authorized  is  of  part  only  of  a  railway,  then  such  proper- 
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tionate  part  as  the  Board  of  Trade  thinis  fit,  of  such  money,  stocis,  &c.,  shall  be 
paid,  transferred,  or  delivered  out  to  the  persons  who  would  be'  entitled  to  receive 
the  same  if  the  railway  had  been  completed  and  opened  for  public  traffic ;  and  the 
Oourt  of  Chancery  will,  on  the  application  of  those  persons,  order  payment,  trans- 
fer, or  delivery  out  thereof  accordingly,  on  a  certificate  of  the  Board  of  Trade 
certifying  that  a  warrant  for  abandonment  has  been  granted :  30  &  31  Vict. 
c.  127,  s.  34. 

Where  the  warrant  is  granted  on  condition  that  the  funds  or  securities  shall  be 
applied  as  part  of  the  assets  of  the  company,  and  the  company  is  being  wound  up, 
the  Court  may  order  the  funds  or  securities,  or  so  much  thereof  as  is  required  to 
be  applied  as  assets  of  the  company,  to  be  paid,  transferred,  or  delivered  out  to 
the  official  liquidator ;  and  unless  the  Court  is  satisfied  that  the  same,  or  any  part 
thereof,  are  not  required  to  be  applied  as  assets,  the  Court  is  not  to  order  the  same 
or  any  part  thereof,  to  be  paid,  transferred,  or  delivered  out  to  any  other  person : 
32  &  33  Vict.  c.  114,  s.  6. 


(    666    )  [Part  in. 


CHAPTER  XXXI^. 

LANDS  CLAUSES  CONSOLIDATION  ACTS,  1845  and  1860. 
(8  &  9  Vict.  c.  18;  23  &  24  Vict.  c.  106.) 

Investment  of  Purchase-money — Land — Sect.  69. 

The  Court  being  of  opinion  that  the  purchase  of  the  freehold  [or, 
copyhold]  lands  situate,  &c.,  in  the  petition  mentioned,  is  a  fit  and 
proper  purchase  wherein  to  invest  the  sum  of  £ — ,  to  be  raised  as 
hereinafter  mentioned.  Let  an  inquiry  be  made  wh^ther  a  good  title 
can  be  made  to  the  said  freeljold  [or,  copyhold]  lands  [or,  if  Court 
'  directs  inquiry  as  to  the  propriety  of  purchase  as  well  as  to  title  :  Let  an 
inquiry  be  made  whether  the  purchase,  &c.,  is  a  fit  and  proper  pur- 
chase wherein  to  invest,  &c.,  ajid  if  so,  Lgt  an  inquirj'  be  made 
whether  a  good  title,  &c.]  i^nd  in  case  a  good  title  can  be  made  to 
the  said  lands  and  preniises,  Let  a  proper  conveyance  [or,  surrender] 
thereof  be  settled  by  the  judge.  And  upon  the  due  execution  thereof 
by  such  parties  as  the  judge  shall  direct  being  certified.  Let  so  much 
of  the  £ —  in  Court  to  thp  crp>lit  of,  &c.,  as  will  raise  the  said  sum  of 
£ —  be  sold ;  and  Let  the  mor^y  to  arise  by  the  said  sale  be  paid 
to  such  person  or  person^  as  shall  be  named  in  the  chief  clerk's  cer- 
tificate [and  in  such  proportion^  as  sh^U  be  th^rein  mentioned]. 

If  ordered :  Let  the  interest  as  it  accrues  during  the  life  of  A. 
[the  tenant  for  life]  upon  the  rpsj-due  of  the  said  annuities,  after  the 
said  sale,  be  paid  to  thp  said  A.,  or  to  his  Ipgal  personal  representative. 
Directions  for  payment  of  cos^s  according  to  the  Act.  See  Form, 
p.  675. 

Investment  of  Purchase-money — Enfranchisement  of  Copyh)lds — Same 

Section. 

The  Court  beirig  of  opinion  that  the  enfranchisement  of  the  copy- 
hold lands  pituate,  &c.,  held  of  the  manor  of  — ,  is  a  fit  and  proper 
investment  for  the  sum  of  £ — ,  to  be  raised,  &c.,  Let  an  inquirj'  be 
made  whpther  a  valid  enfranchisement  can  be  made  thereof.  And  if 
a  good  title  can  be  made  to  the  said  manor,  Let  a  proper  deed  for 
effecting  the  said  enfranchisement  be  settled  by  the  judge.  Usual 
consequential  directions. — Directions  for  payment  of  costs  according 
to  the  Act. 
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Enfranchisement  of  Copyholds — Inquiry  as  to  Title  and  as  to  Sum 
required. 

Let  an  inquiry  be  made  whether  a  valid  enfranchisement  of  the 
copyhold  lands  and  hereditaments  in  the  petition  mentioned  can  he 
made,  and  if  so,  what  sum  will  be  required  to  effect  such  valid  en- 
franchisement. And  upon  the  certificate  of  the  chief  clerk  that  such 
valid  enfranchisement  can  be  made,  Let  the  sum  of  £ — ,  part  of  the 
£ —  in  Court  to  the  credit  of,  &c.,  be  paid  to  the  petitioner  T.  C. 
And  thereout  Let  the  petitioner  pay  the  sum  required  for  such  en- 
franchisement of  the  said  copyhold  hereditaments,  and  the  purchase 
of  the  freehold  and  inheritance  therein,  as  in  the  petition  mentioned. 
Let  the  residue  of  the  said  £ —  after  such  payment  be  held  by  the 
petitioner  T.  C,  the  treasurer  of  the  college,  on  behalf  of  himself  and 
the  petitioners  T.  M.,  F.  H..  &c.,  as  the  acting  irustees  of  Oheshutit 
College,  or  such  persons  as  shall  be  the  acting  trustees  thereof  for  the 
time  being. — Direction  for  taxation  and  payment  of  costs.  Be  Ches- 
hunt  College,  1  Jur.  (N.S.)  995. 

Enfranchisement  of  Copyholds — Enfranchisement  approved — Order  made 
in  Suit  and  under  the  Act. 

Let  the  petitioners,  the  Defts  W.  S.  and  L.  J.,  execute  the  deed  of 
enfranchisement  of  the  copyhold  estate  of  T.  J.,  the  testator,  approved 
by  the  chief  clerk,  and  mentioned  in  his  certificate  dated,  &c.  Let  so 
much  of  the  £ —  annuities  in  Court  to  the  credit  of,  &o.,  as  will  raise 
£1786,  the  consideration  money  and  interest,  &c.,  from  the  —  day  of 
—  to  the  —  day  of  —  [the  total  amount  to  be  certified]  be  sold,  and 
out  of  the  money  to  arise  by  such  sale  the  said  £1786  and  interest  be 
paid,  &c.,  upon  the  lords  of  the  said  manor  delivering  to  the  peti- 
tioneis,  as  devisees  under  the  will  of  T.  J.,  the  said  deed  of  enfran- 
chisement (the  delivery  of  such  deed  to  be  verified  by  afiBdavit). — 
Directions  for  taxation  according  to  the  Act  of  the  costs  of  petition 
and  of  the  enfranchisement,  and  for  payment  by  the  Great  Northern 
Eailway  Company. — Directions  for  taxation  of  costs  of  suit  and  for 
payment  out  of  fund  in  Court.     Dixon  v.  Jaehson,  25  L.  J.  (Ch.)  588. 

Investment  of  Purchase-money — Redemption  of  Land  Tax — Same  Section. 

The  Court  being  of  opinion  that  the  purchase  or  redemption  of  the 
land  tax  upon  the  hereditaments  and  premises  situate,  &c.,  in  the 
contract  dated,  &o.,  in  the  petition  mentioned,  is  a  fit  and  proper 
purchase  wherein  to  invest  the  sum  of  £ — ,  to  be  raised  in  manner 
hereinafter  mentioned,  Let,  out  of  the  said  £ —  cash  in  Court  to  the 
credit  of,  &o.,  the  sum  of  £—  be  invested  in  Consolidated  £3  p6r  Cent. 
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Annuities  upon  the  like  credit.  And  Let  sucli  Bank  Annuities  when 
purcliased  be  transfer!  ed  to  the  Commissioners  for  the  Eeduction  of  the 
National  Debt,  as  the  consideration  for  the  said  land  tax. — Directions 
for  payment  of  costs  according  to  the  Act. 

Investment  of  Purchase-money — Discharge  of  Incumbrance — Same  Section. 

The  Court  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 
of  £ —  to  be  raised  in  manner  hereinafter  mentioned  should  be  applied 
in  discharge  of  the  incumbrance  dated,  &o.,  in  the  petition  mentioned, 
Let  a  proper  reconveyance  \or,  re-assignment]  of  the  hereditaments 
[or,  premises]  comprised  in  the  said  indenture  be  settled  b^'  the  judge. 
And  upon  the  due  execution  thereof  by  such  parties  as  the  judge  shall 
direct  being  certified,  Let,  out  of  The  £ —  cash  in  Court  to  the  credit 
of,  &c.,  the  sum  of  £ —  be  paid  \or,  if  stock  to  he  sold :  Let  so  much  of 
the  £ —  £3  per  Cent.  Annuities  on  the  credit,  &c.,  as  will  raise  the 
sum  of  £ —  be  sold,  and  Let  the  money  to  arise  by  such  sale  be  paid] 
to  such  person  or  persons,  &c.  And  thereupon  Let  A.,  the  mortgagee 
deliver  over  to  the  petitioners  upon  oath  the  said  indenture  -dated, 
&c.,  and  all  documents  in  his  possession  or  power  relating  to  the  pre- 
mises comprised  in  the  said  indenture  dated,  &o. — Directions  for  pay- 
ment of  costs  according  to  the  ^ot, 

Similar  Order — Special  Provision  for  Costs  of  Mortgagee. 

The  Court  being  of  opinion,  &c..  Let  a  proper  reconveyance  of  the 
mortgaged  premises  in  the  petition  mentioned  be  settled  by  the  judge. 
And  upon  the  due  execution  thereof  by  such  parties  as  shall  for  that 
purpose  be  named  in  the  chief  clerk's  certificate  being  certified,  Let, 
out  of  the  sum  of  £1310  cash,  part  of  the  £4876  2«.  cash,  on  the 
credit  of  Ex  parte  the  Great  Eastern  Eailway  Company,  In  the 
matter,  &c.,  the  sum  of  £700,  and  interest  thereon  at  the  rate  of 
£ —  per  cent,  per  annum  from  the  —  day  of  —  to  the  —  day  of  — , 
be  paid  to  such  person  or  persons  as  shall  be  certified  to  be  entitled 
to  receive  the  same.  And  thereupon,  and  upon  payment  to  the  said 
mortgagees  of  any  costs,  charges,  and  expenses  properly  incurred  by 
them  under  the  provisions  of  their  mortgage  security.  Let  W.  S., 
J.  E.,  and  W.  S.  the  younger  [the  mortgagees]  deliver  up  on  oath  all 
deeds  and  documents,  &c.,  to  the  petitioners,  or  as  they  shall  appoint. 
Let  the  residue  of  the  said  £1310  be  invested  in  Bank  £3  per  Cent. 
Annuities  to  the  credit,  &c.  Let  the  dividends  as  they  accrue  upon 
such  Bank  Annuities  be  paid  to  the  petitioners,  the  trustees  of  the 
testators  will.  Let,  pursuant  to  the  80th  section  of  the  Lands  Clauses 
Consolidation  Act,  the  Great  Eastern  Eailway  Company  pay  to  the 
petitioners  their  costs  of  the  said  reconveyance  (including  therein  all 
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reasonable  charges  and  expenses  incident  thereto,  and  including  what 
the  petitioners  shall  have  paid  to  the  said  mortgagees  for  their  costs  of 
such  reconveyance),  or  which  have  been  incurred  in  consequence 
thereof  (other  than  such  costs  as  are  by  the  said  Act  otherwise  pro- 
vided for)  and  of  obtaining  this  order  and  all  proceedings  relating 
thereto  [to  be  taxed  by  the  taxing  master  in  case  the  parties  differ]. 
Let  the  petitioners  pay  to  the  said  mortgagees  their  costs  of  this 
petition  [to  be  also  taxed  by  the  taxing  master  in  case  the  parties 
differ].     Be  Wilkinson  (V.-C.  M.),  Dec.  22,  1871. 

Similar  Order — Equitable  Mortgage. 

The  Court  being  of  opinion,  &c.  [last  order^,  Let  out  of  the  cash, 
&c.  [or.  Let  so  much  of  the  £-:—  Annuities,  &c.,  as  will  raise,  &c.  be 
sold,  and  the  moneys  to  arise  by  such  sale]  be  paid  to  — ,  the  mort- 
gagee. And  upon  such  payment  being  made,  Let  the  said  —  deliver 
up  to  — ,  the  mortgagor,  the  said  indenture  dated,  &c.,  and  all  deeds 
and  documents,  &c. — Directions  for  payment  of  costs. 

Investment  of  Purchase-money — Removing  or  replacing  Buildings — Inquiries 

—Sect.  69. 

Let  an  inquiiy  be  made  whether  it  is  fit  and  proper  that  any  and 
what  part  of  the  £ —  cash  in  Court  to  the  credit  of,  &c.,  should  be 
applied  in  removing  [or,  replacing]  the  buildings  taken  by  the  said 
company  [or,  injured  by  the  proximity  of  the  works  of  the  said  com- 
pany or,  in  substituting  other  buildings  for  the  buildings  taken,  &c., 
or  injured,  &e.]  as  in  the  petition  mentioned,  and  in  what  manner. 
And  in  case  it  shall  appear  that  it  is  fit  and  proper  that  any  part  of 
such  cash  should  be  so  applied,  Let  the  petitioner  be  at  liberty  to 
remove  [or,  replace]  such  buildings  [or,  substitute  other  buildings  for 
the  buildings  taken,  &c.,  or  injured,  &c.]  in  such  manner  as  shall  be 
certified  to  be  fit  and  proper.  Let,  upon  such  removal  [or,  replacing, 
or,  substitution]  being  completed,  the  sum  which  shall  be  certified  to 
be  fit  and  proper  to  be  applied  as  aforesaid  be  paid  out  of  the  said  sum 
of  £ —  cash  to  such  person  or  persons,  &c.,  as  shall  be  named  in  the 
chief  clerk's  certificate  as  entitled  to  receive  the  same. 

Investment — Buildings — Certificate  of  Completion. 

The  Court  being  of  opinion  that  it  is  fit  and  proper  that  £1300 
should  be  expended  in  erecting  the  nine  several  houses  or  cottages  and 
erections  and  buildings  intended  to  be  erected  and  built  upon  the  land 
in  the  petition  mentioned,  and  in  the  manner  specified  by  the  affidavits 
of  — ,  Let  the  petitioner  be  at  liberty  to  erect  the  said  houses  in  the 
manner  so  specified.    Let,  upon  the  completion  of  the  said  houses  being 
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certified,  so  much  of  the  £ — ,  on  the  credit,  &c.,  as  will  raise  the  sum 
of  £  1 300,  and  also  any  expenses  properly  incurred  as  relate  to  the  said 
houses,  and  to  be  certified,  be  sold.  Let,  out  of  the  money  to  arise  by 
such  sale,  the  said  £1300,  and  the  amount  which  shall  be  certified  in 
respect  of  the  said  expenses,  be  paid  to  such  person  or  persons,  &c. — 
Directions  for  taxation  and  payment  of  costs.  Be  Dummer's  Trusts, 
2  De  G.  J.  &  S.  515  ;  11  Jur.  (N.S.)  615. 

Similar  Order — Advances  during  Progress  of  Worhs. 

This  Court  being  of  opinion,  &c.  [see  last  order'].  Let  the  petitioner 
be  at  liberty,  &c.  And  during  the  progress  of  the  said  works  Let 
such  sum  as  shall  from  time  to  time  be  certified  to  be  proper  to  be  paid 
in  respect  of  the  amount  actually  laid  otit  or  expended,  or  such  part 
thereof  as  shall  be  approved  of  as  proper  to  be  expended  in  removing 
[or,  replacing],  &o.,  not  exceeding  the  sum  of  £ — ,  be  paid  out  of  the 
£ —  cash  in  Court  to  the  credit  of,  &c.,  to  such  person  or  persons,  &c. 
And  upon  the  completion  of  the  said  works  being  certified,  Let  the 
residue  of  the  said  sum,  the  amount  thereof  to  be  certified,  be  paid,  &c. 

Investment — Business  diverted — Taking  down  Trade  Buildings — Erecting 

Dwelling-houses. 

Directions  for  carrying  over  a  sum  of  £1454  16«.  to  a  separate 
account.  Let  an  inquiry  be  made  as  to  the  amount  which  will  be  fit 
and  proper  to  lay  out  in  the  alterations  and  permanent  improvements 
of  the  property  mentioned  in  the  —  paragraphs  of  the  affidavit  of  — 
filed  the  —  day  of  — ,  according  to  the  specifications  and  contracts 
mentioned  and  referred  to  in  the  —  paragraphs  of  the  said  affidavit, 
and  with  any  and  what  modification  thereof.  Let,  out  of  the  said  cash 
when  so  carried  over,  the  amount  which  shall  be  certified  to  be  proper 
to  be  laid  out  in  such  alterations  and  permanent  improvements  accord- 
ing to  the  specification  and  provisional  contracts  in  the  petition  men- 
tioned, or  with  such  modification  thereof  as  shall  be  approved  by 
the  judge,  be  paid  to  the  persons  to  be  named  iu  the  chief  clerk's 
certificate  of  approval,  and  in  such  proportions,  if  any,  as  shall  be 
therein  mentioned. — Directions  fur  investment  of  residue  of  cash,  pay- 
ment of  interest,  and  for  taxation  and  payment  of  costs.  Be  Johnson's 
Settlement,  L.  E.  8  Bq.  348. 

Alterations  and  Additions  to  Mansion-house  and  Offices,  and  Outlay  upon 
Farm  Buildings  and  Premises  not  sanctioned  by  the  Court — Bemainder- 
man  opposing — Petition  dismissed. 

UroN  the  petition  of  H.  E.  L.  on  the  —  day  of  — ,  preferred,  &o., 
praying  that  £662  9«.  lid.  Bank  3  per  Cent.  Annuities  on  the  credit. 
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&c.,  and  the  £490  like  annuities  on  the  credit,  &c.,  and  the  £762  like 
annuities  on  the  credit,  &c.,  might  respectively  be  sold,  and  that  out 
of  the  money  to  arise  hy  such  sales  the  following  sums  might  be  re- 
paid to  the  petitioner  as  being  sums  expended  by  him  in  permanent 
and  substantial  improvements  of  the  —  mansion-house  and  grounds, 
that  is  to  say,  £1580  in  the  construction  of  fire-tank,  hot-air  engine, 
hot-water  apparatus  for  bath-room  and  house,  for  gasworks,  and  for 
repairing  the  vineries  and  for  constructing  a  new  conservatory  and 
hot-houses;  and  the  sum  of  £142  6s.  expended  by  the  petitioner  in 
the  erection  of  a  new  hop  kiln  and  buildings  adjoining  at  —  Farm, 
part  of  the  said  estate ;  and  that  out  of  the  said  moneys  there  might 
also  be  paid  what  should  be  expended  in  putting  the  roof  of  the  said 
mansion-house  into  proper  repair ;  and  that  thereout  also  there  might 
be  paid  the  amount  which  might  properly  be  expended  (not  exceeding 
£360)  in  erecting  and  constructing  the  servants' rooms,  and  in  the  re^ 
pairs,  improvements,  and  alterations  (not  exceeding  £450)  in  the 
buildings  at  —  Farni,  also  part  of  the  said  estate ;  and  a  sum  not  ex- 
ceeding £350  in  certain  improvements  at  —  Farm,  also  part  of  the 
said  estate  ;  and  the  sum  of  £ —  in  building  new  cottages  at  — ;  and 
upon  hearing  counsel  for  the  petitioner  [the  tenant  for  life],  and  for 
E.  L.  P.,  E.  L.  P.,  &c.  [the  remaindermen],  and  for  J.  H.  and  T.  C.  W. 
[the  trustees  of  settlor's  will],  this  Court  doth  not  think  fit  to  make 
any  order  as  upon  the  said  petition. — Tenant  for  life  to  pay  costs 
of  the  remaindermen  of  appearing  on  petition. — Costs  of  railway  com- 
pany and  of  trustees  out  of  the  estate.  Be  Leigh's  Estate  (V.-C.  B.), 
April  29,  1871 ;  afBrmed  L.  E.  6  Ch.  887. 


Interim  Investment — Banh  Annuities  or  Beduced  Annuities — Interest  to 
Party  entitled — §ect.  70. 

Let  the  sum  of  £ —  [part  of  the]  cash  in  Court  to  the  credit  of,  &c., 
be  invested  in  Consolidated  3  per  Cent.  Annuities  [or,  Eeduced  Annui- 
ties] to  the  credit  of  Ex  parte,  &c.,  the  account,  &c.,  such  investment  to 
be  made  without  deducting  brokerage  in  respect  of  the  same,  the  peti- 
tioners by  their  counsel  undertaking  to  pay  to  the  Chancery  broker  such 
brokerage  as  may  be  due  upon  such  investment.  Let  the  dividends 
as  they  accrue  during  the  life  of  A.  upon  the  said  Consolidated  3  per 
Cent.  Annuities  [or,  Eeduced  Annuities]  be  paid  to  the  said  A.,  or  to  his 
legal  personal  representatives  [or,  if  the  rector  of  parish,  to  — ,  so  long 
as  he  shall  continue  rector  of  the  parish  of  — ,  and  to  his  successors, 
rectors  for  the  time  being  of  the  said  parish,  to  be  verified  by  affidavit ; 
or  if  to  corporation  sole,  to  — ,  so  long  as  he  shall  continue,  &o.,  and  to 
his  successors  — ,  for  the  time  being,  &c.] — Directions  for  payment  of 
costs. 
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Interim  Investment — Mortgage — Sa/me  Section. 

The  Court  being  of  opinion  that  it  is  fit  and  proper  that  the  sum  of 
£ —  hereinafter  mentioned  should  be  invested  upon  the  real  security 
in  the  petition  mentioned,  Let  an  inquiry  be  made  whether  a  good  title 
can  be  made  to  the  [freehold]  hereditaments  situate,  &c.,  in  the  peti- 
tion mentioned  [or,  if  Court  directs  inquiry  as  to  property  as  well  as  to 
title  :  Let  an  inquiry  be  made  whether  it  is  fit  and  proper  that  the  sum 
of  £ —  hereinafter  mentioned  should  be  invested  upon  the  real  security 
in  the  petition  mentioned  ;  and  if  so,  Let  an  inquiiy  be  made  whether 
a  good  title,  &o.J  And  in  case  a  good  title  can  be  made  to  the  said 
[freehold]  hereditaments,  Let  a  proper  conveyance,  &c.,  be  settled,  &c. 
— Consequential  directions.     See  p.  666. 

Compensation  under  Sect.  73 — (Injury,  Inconvenience,  or  Annoya/nee) — 

Inquiry. 

Let  an  inquiry  be  made  whether  any  and  what  portion  of  the  £ — 
cash  in  Court  to  the  credit  of,  &c.  [or,  £ —  annuities,  &c.],  ought  to  be 
allotted  pursuant  to  the  73rd  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  to  the  petitioner  — ,  the  tenant  for  life  in  the  petition 
named,  as  compensation  for  any  injury,  inconvenience,  or  annoyance 
which  he  may  be  considered  to  have  sustained,  independently  of  the 
lactual  value  of  the  lands  as  taken,  and  of  the  damage  occasioned  to 
the  lands  held  therewith,  by  reason  of  the  taking  of  the  lands  and  the 
making  of  the  works  in  the  petition  mentioned.  Let  the  further  con- 
sideration of  the  petition  be  adjourned,  &c. 

Compensation  under  same  Section — New  Boad. 

Let  an  inquiry  be  made  how  much  of  the  £5250,  part  of  the 
£9443  16«.  cash  in  Court  to  the  credit  of,  &c.,  ought  to  be  paid  to  the 
petitioner  —  in  respect  of  the  expenses  to  be  incurred  in  making  a  new 
load  from  his  residence,  situate,  &c.,  towards  the  railway  station  at  — , 
and  building  lodges  thereon.  Adjourn  further  consideration  of  petition. 
Be  Duhe  of  Marlborough,  13  Jur.  738. 

Compensation — Copyholds— Inquiry  as  to  Fines  payable  under  21  (fe  22 

Vict. 
Let  an  inquiry  be  made  : — 1.  Whether  the  petitioner,  as  the  tenant 
for  life  of  the  manor  of  Hampstead  and  of  certain  freehold  lands 
in  the  petition  mentioned,  is  entitled  to  any  royalty  upon  the  bricks 
made  from  the  clay  of  the  freehold  lands  purchased  by  the  said 
railway  company  in  the  petition  mentioned,  and  if  so,  what  is  the  pro- 
portion of  the  sum  of  £11,050,  part  of  the  £11,700  cash  on  the  credit 
of,  &c.,  which  represents  the  amount  of  such  royalty.     2.  Whether, 


Ch.  XXXIX.]    LANDS  CLAUSES  CONSOLIDATION  ACTS.  673 

Tinder  the  circumstances  in  the  petition  mentioned,  any  fines  would 
have  become  due  and  paj'able  pursuant  to  the  6th  section  of  the  Act 
of  the  21  &  22  Vict.  c.  94,  from  such  of  the  copyholders  in  the  peti- 
tion mentioned  as  were  admitted  prior  to  the  1st  July,  1853,  to  the 
copyhold  lands  purchased  by  the  said  railway  company,  as  in  the 
petition  also  mentioned ;  and  whether  the  petitioner,  as  such  tenant 
for  life  as  aforesaid,  is  entitled  to  such  fines  (if  any)  as  aforesaid, 
and  if  so,  what  is  the  proportion  of  the  said  sum  of  £11,050  cash 
which  represents  the  amount  of  such  fines.  Let,  out  of  the  said 
£11,700,  the  sum  of  £450  and  £200,  the  amounts  in  the  petition 
mentioned  paid  by  the  said  company  for  temporary  occupation  and 
temporary  injury  and  for  land,  making  together  £650,  be  paid  to 
the  petitioner.  Sir  T.  M.  Wilson.  Let  £11,050,  the  residue  of  the 
said  £11,700,  he  invested,  &c.,  and  dividends  paid  to  petitioner,  Sir 
T.  M.  Wilson,  during  his  life  or  further  orders. — Further  hearing  of 
petition  adjourned.  lie  Sir  Thomas  Wilson's  Estate  (V.-C.  W.), 
July  29,  1861. 

Tenant  for  Idfe  declared  not  entitled  to  Compensation  in  respect  of  Fines 
from  Copyholders  under  21  &  22  Vict.  c.  94. 

Upon  the  further  hearing  of  the  petition  of  Sir  T.  W.  &c..  Let  the 
paragraph  No,  2,  in  the  chief  clerk's  certificate  dated,  &c.,  mentioned 
be  varied,  and  as  varied  be  as  follows  :  "  Under  the  circumstances  in 
the  said  petition  mentioned  no  fines  would  have  become  due  and 
payable  under  the  21  &  22  Vict.  c.  94,  s.  6,  from  such  of  the  copy- 
holders in  the  petition  named  as  were  admitted  prior  to  the  1  st  July, 
1853,  to  the  copyhold  lands  purchased  by  the  railway  Company  as 
in  the  petition  mentioned,  and  the  petitioner  Sir  T.  W.  as  tenant  for 
life,  &c.,  is  not  entitled  to  any  such  fines." — Directions  for  taxation 
and  payment  of  costs.  Be  Sir  Thomas  Wilson  (V.-C.  VV.),  July  26,  1862, 
affirmed,  3  De  G.  J.  &  S.  310. 

Compensation  under  Sect.  74 — {Leases  for  Lives  or  Tears,  dc.) — Leasehold 
insufficient  to  pay  Annuity  charged. 

Let  the  stim  of  £1100  be  carried  over  to  the  credit  of  Ex  parte,  &c., 
to  an  account  to  be  intituled  "The  account  of  F.  P.  and  A.  F.,  the 
trustees  of  the  will,"  &c.  Let  out  of  such  sum  when  carried  over 
£150  be  paid  to  petitioner  on  account  of  her  annuity  of  £52  up  to  the 
20th  October,  1849.  Let  £950,  the  residue  of  the  £1100,  be  invested 
in  Bank  £3  per  Cent.  Annuities,  and  out  of  the  interest  as  it  accrues 
due  on  such  annuities  Let  the  said  annuity  of  £52  be  paid  to  the 
petitioner  by  equal  half-yearly  payments,  &o.— Directions  for  sale  of 
capital  from  time  to  time  to  make  good  a  deficiency  of  income.  Ex 
parte  Wilkinson,  3  De  G.  &  Stn.  633. 
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Compensation  under  Sect.  74 — Government  Annuity. 

DiEECTioss  for  carrying  over  a  sum  of  £500  to  a  separate  account 
and  for  investment  in  Bank  £3  per  Cents. — Let  the  petitioner  enter 
into  a  contract  with  the  Commissioners  for  the  Eeduction  of  the 
National  Debt  for  the  purchase  of  a  Government  annuity  of  £26,  or  as 
near  to  that  sum  as  such  contract  can  be  entered  into,  in  the  name  and 
on  the  life  of  the  petitioner,  by  a  transfer  of  Bank  £3  per  Cent.  An- 
nuities to  the  said  commissioners.  Let  so  much  of  the  said  Bank 
Annuities  to  be  so  purchased  with  the  said  £600  as  shall  be  the 
amount  at  which  the  petitioner  shall  contract  for  the  purchase  of 
such  life  annuity  (the  amount  to  be  verified  by  affidavit)  be  trans- 
ferred to  the  Commissioners  for  the  Eeduction  of  the  National  Debt  as 
the  consideration  for  the  purchase  of  the  said  annuity.  Let  the  interest 
to  accrue  on  the  residue  of  the  said  annuities,  after  such  transfer,  and 
all  accumulations  of  interest,  be  invested  in  like  manner. — Liberty  to 
apply. — Directions  for  taxation  of  costs  and  payment  by  the  Metro- 
politan Board  of  Works.     Be  Pfleger's  Trusts,  L.  E.  6  Eq.  426. 

Compensation  under  same  Section — Leaseholds  in  Settlement— Tenant  for 
Life  to  receive  same  Income  as  would  have  arisen  from  Leaseholds. 

Directions  for  taxation  and  payment  of  costs. — Let  the  residue  of 
the  £680  cash,  &c.,  be  paid  to  the  petitioners  J.  P.  and  T.  H.,  to  be  by 
them  invested  in  their  names  in  Bank  £3  per  Cent.  Annuities.  Let 
the  said  J.  F.  and  T.  H.  in  each  year  until  the  year  1893,  provided 
F.  F.  P.  in  the  petition  named  shall  so  long  live,  and  his  interest 
therein  remain  unforfeited,  sell  so  much  of  the  Bank  Annuities  so  to 
be  purchased  as  with  the  interest  which  will  in  each  of  the  said  years 
accrue  on  the  said  Bank  Annuities  make  up  the  annual  sum  of  £36. 
Let  the  petitioners  pay  the  said  sum  of  £35  to  the  said  F.  F.  P.  by 
half-yearly  payments  of  £17  10«.  as  from  the  —  day  of — ,  the  first 
payment  to  be  made  on  the  —  day  of — .  Let  the^ petitioners  on  ihe 
death  of  the  said  F.  F.  P.  before  the  year  1893,  or  the  forfeiture  of 
his  interest,  apply  the  residue  of  the  said  Bank  Annuities,  and  the 
interest  as  it  accrues  thereon,  in  the  same  manner  as  the  /ents  of  the 
leasehold  premises  comprised  in  the  will  of  the  testator  W.  P.  are 
directed  to  be  applied.     Be  Phillip's  Trusts,  L.  E.  6  Eq.  250. 

Leaseholds  let  at  less  than  Bach  Bent — -Dividends  to  Tenant  for  Life  only 
to  equal  Beserved  Bent  -  Sect.  74. 

Liberty  for  the  petitioner  M.  A.  W.  out  of  the  £687  cash  paid  to 
her  by  the  L.  B.  and  S.  C.  E.  foi'  interest  upon  purchase-money  to 
retain  a  sum  of  £51  5s.  for  certain  costs,  and  the  sum  of  £1  19s.  9i., 
on  account  of  arrears  up  to  the  —  day  of  — ,  in  respect  of  the  annual 
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sum  of  £10,  &c. — Directions  for  transfer  by  the  trustee  of  the  settle- 
ment of  £ —  Bank  Annuities  [the  sum  in  which  the  residue  of  interest 
had  been  invested]  into  Court  to  separate  account. — Directions  for  in- 
vestment of  cash  in  Court  representing  principal  of  purchase-money  to 
similar  account. — Let,  out  of  the  interest  from  time  to  time  to  accrue 
during  the  life  of  the  petitioner  M.  A.  W.,  the  annual  sum  of  £10,  less 
income  tax,  be,  on  or  after  the  29th  September,  1866,  and  on  or  after 
the  same  day  in  each  succeeding  year,  paid  to  M.  A.  W.,  up  to  and  in- 
cluding the  29th  September,  1877,  or  until  further  order. — Directions 
for  investment  and  accumulation  of  residue  of  interest,  and  for  taxation 
and  payment  of  costs.     lie  Wootton's  Settlement,  L.  E.  1  Eq.  589. 

Investment  or  Payment  out  of  Deposit-money — Sect.  87. 

Let  the  .sum  of  £ —  [pai-t  of  the  £ — ]  cash  in  Court  to  the  credit,  &o., 
be  invested  in  £3  per  Cent.  Annuities  to  the  credit  of,  &c.  Let  the 
interest  from  time  to  time  to  accrue  thereon,  and  all  accumulations  of 
interest,  be  invested  in  like  annuities.  If  payment  out  to  promoters  : 
Let  the  sum  of  £ —  [part  of  the  £ — ]  cash  on  the  credit,  &c.,  be  paid 
to  the  petitioners  [the  promoters  of  the  company]  or  to  —  on  behalf  of 
the  petitioners,  &c. — Directions  for  payment  of  costs. 

Costs. 

Costs  of  Purchase — Investment — Beinvestment — Sect.  80. 

Pursuant  to  the  80th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  Let  [*/  required  hy  the  company :  upon  the  due  execution  of 
the  conveyance  of  the  lands  in  the  petition  mentioned]  the  said  com- 
pany pay  to  the  petitioners  —  their  costs  of  the  following  mattei-s, 
that  is  to  say  [If  of  purchase  :  the  costs  of  the  purchase  or  taking  of 
the  lands  in  the  petition  mentioned,  or  which  shall  have  been  in- 
curred in  consequence  thereof,  other  than  such  costs  as  are  by  the  said 
Act  otherwise  provided  for  :]  and  [If  of  investment  in  Government  or  real 
securities:  of  the  investment  of  the  said  money  in  the  said  [Bank] 
Annuities  or  real  securities  :]  and  [If  of  reinvestment  in  land :  of  the  re- 
investment of  the  money  in  the  petition  mentioned  in  the  purchase  of 
the  lands  therein  also  mentioned  :]  and  [If  of  orders  obtained  for  any  of 
the  purposes  aforesaid:  of  the  orders  dated,  &c.,  and  of  this  order,  and  of 
all  proceedings  relating  thereto:  If  litigation  has  been  suggested :  except 
such  costs  as  are  occasioned  by  litigation  between  adverse  claimants.] 
Let  it  be  referred,  &c.,  to  tax,  &c.  [in  case  the  parties  differ]. 

Costs  of  Beinvestment — Land  taken  from  one  Owner  by  several  Companies. ' 

EEFEii  to  the  taxing  master  to  tax  and  settle  the  costs  of  the  peti- 
tioner  of    the    following   matters,   including   therein   all   reasonable 
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charges  and  expenses  incident  theieto,  that  is  to  say,  his  costs  of  the 
investment  of  the  £16,480  in  the  purchase  of  the  lands  in  the  petition 
mentioned,  and  of  obtaining  this  order,  and  of  all  proceedings  relating 
thereto  (except  snch  costs,  if  any,  as  are  occasioned  by  litigation  between 
adverse  claimants).  And  in  snob  taxation  the  taxing  master  is  to  dis- 
tinguish the  costs  of  the  ad  valorem  stamp  upon  the  assignment  or 
conveyance  of  the  property  [and  the  surveyor's  fee  in  the  petition 
mentioned]  from  the  other  costs.  Let  the  said  compunies  pay  to  the 
petitioner  his  said  costs,  charges,  and  expenses  when  taxed  (except  such 
costs  as  are  hereinbefore  directed  to  be  distinguished)  in  equal  propor- 
tions, and  pay  the  costs  so  to  be  distinguished  rateably  in  proportion 
to  the  amount  which  the  moneys  to  arise  by  the  sale  of  the  several 
sums  of  stock  standing  to  the  several  accounts  aforesaid,  together  with 
the  cash  on  the  like  accounts,  are  to  contribute  to  make  up  the  said 
£15,480  [the  amount  of  such  equal  and  rateable  proportions  to  be  certi- 
fied by  the  taxing  master] .  Ex  parte  Bishop  of  London,  2  Do  G.  F.  & 
J.  14;  BeMerton  College,  Oxford,  33  Beav.  257;  affirmed  10  Jur.  (N.S.) 
222  ;  Bx  parte  Corporation  of  London,  L.  E.  5  Eq.  418. 

Costs  of  Conveyance  of  Land  purchased — Sects.  81-3. 

Let  it  be  referred  to  the  taxing  master  to  tax  and  settle  the  said 
bill.  Let  the  petitioners  and  all  other  parties  produce  befoi-e  the 
master  upon  oath  as  he  shall  direct  all  books,  papers,  and  writings  in 
their  custody  or  power  respectively  relating  to  the  matters  hereby 
referred,  or  any  of  them ;  and  that  they  be  examined  touching  the 
same  matters,  or  any  of  them,  as  the  said  master  shall  direct.  And  if 
one-sixth  of  such  bill  be  disallowed  on  such  taxation.  Let  the  taxing 
master  tax  the  petitioners  their  costs  of  such  taxation  ;  and  if  one-sixth 
part  of  such  bill  be  not  disallowed  on  such  taxation  the  master  is  to 
tax  the  said  S.  M.  his  costs  of  such  taxation.  Let  the  master  certify 
the  amount  due  in  respect  of  the  said  bill,  having  regard  to  the  costs 
of  such  taxation  so  to  be  taxed  as  aforesaid. 

Investment  of  Purchase-money. 

8  &  9  yicT.  c.  18,  s.  69. 

"  If  the  purchase-money  or  compensation  which  shall  be  payable  in  respect  of 
any  lands;  or  any  interest  therein,  purchased  or  taken  by  the  promoters  of  the 
undertaking  from  any  corporation,  tenant  for  life  or  in  tail,  married  woman  seised 
iB  her  own  right  or  entitled  to  dower,  guardian,  committee  of  lunatic  or  idiot, 
trustee,  executor,  or  administrator,  or  person  having  a  partial  or  qualifled  interest 
only  in  such  lands,  and  not  entitled  to  sell  or  convey  the  same  except  under  the 
provisions  of  this  or  the  special  Act,  or  the  compensation  to  he  paid  for  any  per- 
manent damage  to  any  such  lands,  amount  to  or  exceed  the  sum  of  £200,  the 
same  shall  be  paid  into  the  bank  in  the  name  and  with  the  privity  of  the  Ac- 
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couutant-General  of  the  Court  of  Chancery  in  England,  if  the  same  relate  to  lands 
in  England  or  Wales,  or  the  Aocountant-Geneial  of  the  Court  of  Exchequer  in 
Ireland,  if  the  same  relate  to  lands  in  Ireland,  to  be  placed  to  the  account  there 
of  such  Accountant-General  ex  parte  the  promoters  of  the  [describing  them  by 
their  proper  name]  in  the  matter  of  the  special  Act  [citing  it]  ;  and  such  moneys 
shall  remain  so  described  until  the  same  be  applied  to  some  one  or  more  of  the 
following  purposes  (that  is  to  say) : — 

In  the  purchase  or  redemption  of  the  land  tax,  or  the  discharge  of  any  debt 
or  incumbrance  affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  the  lands  settled  therewith  to  the  same  or  the 
like  uses,  trusts,  or  purposes ;  or 
In  the  purchase  of  other  lands  to  be  conveyed,  limited,  and  settled  upon  the 
like  uses,  trusts,  and  purposes,  and  in  the  same  manner  as  the  lands  in 
respect  of  which  such,  money  shall  have  been  paid  stood  settled  ;  or 
If  such  money  shall  be  paid  in  respect  of  any  buildings  taken  under  the 
authority  of  this  or  the  special  Act,  or  injured  by  the  proximity  of  the 
works,  in  removing  or  replacing  such  buildings,  or  substituting  others  in 
their  stead,  in  such  manner  as  the  Court  of  Chancery  shall  direct ;  or 
In  payment  to  any  party  becoming  absolutely  entitled  to  such  money  " :  8  &  9 
Vict.  c.  18,  s.  69. 

Land  Tax— Debts  and  Incumbrances. 

A  tenant  for  life  who  has  redeemed  the  land  tax  under  the  Land  Tax  Acts  may 
reimburse  himself  out  of  the  proceeds  of  the  land  purchased  by  the  company :  Ex 
parte  Lord  Northwick,  1  Y.  &  C.  Ex.  166 ;  Be  Lmdon,  Brighton,,  and  South 
Coast  By.  Co.,  18  Beav.  608. 

A  leasehold  interest  has  been  held  to  be  an  incumbrance  within  the  meaning  of 
the  69th  section :  Be  Manchester,  Sheffield,  and  Lincolnshire  By.  Co.,  21  Beav. 
162  ;  2  Jur.  (N.S.)  31 ;  Ex  parte  Corporation  of  London,  L.  E.  5  Eq.  418  ;  Be 
Brasher,  6  W.  E.  406 ;  cited  in  Dan.  5th  ed.  p.  1863. 

Where  the  money  to  be  reinvested  represented  the  purchase-moneys  of  several 
companies,  the  surveyor's  fee  as  well  as  the  ad  valorem,  stamp  on  the  conveyances 
was  ordered  to  be  paid  by  the  companies  and  public  bodies  rateably :  Ex  parte 
Corporation  of  London,  L.  E.  5  Eq.  418. 

Purchase  of  other  Lands. 

Money  paid  in  respect  of  freehold  or  leasehold  lands  may  be  laid  out  in  the 
purchase  of  copyhold  lands :  Be  Cann,  15  Jur.  3 ;  Be  Browne,  16  Jur.  158,  cited 
in  Dan.  5  ed.  p.  1864. 

And  the  purchase-money  of  freehold  or  copyhold  lands  may  be  laid  out  in  the 
enfranchisement  of  copyholds :  Be  Cheshunt  College,  1  Jur.  (N.S.)  995 ;  see 
Order,  p.  667  ;  Dixon  v.  Jaokson,  25  L.  J.  (Ch.)  588. 

But  the  purchase-money  of  fireehold  or  copyholds  will  not  generally  be  laid  out 
in  leaseholds :  Be  Lancashire  and  Yorkshire  By.  Co.,  2  W.  E.  667 ;  Ex  parte 
Macaulay,  2  W.  E.  667. 

The  money  may  be  laid  out  in  land,  although  the  applicants  are  absolutely 
entitled :  Be  Jones,  18  W.  E.  312,  cited  in  Dan.  5  ed.  p.  1864. 

If  after  investment  of  the  pvirchase-money  the  balance  does  not  exceed  £20,  it 
may  be  ordered  to  be  paid  to  the  tenant  for  life:  Be  Lord  Egremont,  12  Jur.  618  , 
Be  Baieman,  21  L.  J.  (Ch.)  691,  cited  in  Dan.  5th  ed.  p.  1864. 

2  Y 


678  STATUTOEY  JURISDICTION.  [Part  III. 

Purchase  of  Government  Annuity — Eent  Charge. 

Where  tlie  lands  purchased  were  subject  to  a  rent-charge  in  favour  of  a  lunatic, 
the  Court  has  authorized  the  purchase  in  the  name  of  the  lunatic  of  a  Govern- 
ment annuity  of  equivalent  amount,  and  the  release  of  the  lands  from  the  annuity : 
Re  Brewer,  L.  R.  1  C.  A.  409. 

Ebmoving  or  replacing  Buildings — Permanent  Improvements. 

The  purchase-money  arising  from  land  taken  by  a  railway  company  has  been 
ordered  to  be  applied  in  the  erection  of  new  buildings,  upon  evidence  that  such  an 
application  would  be  for  the  benefit  of  the  estate :  Ex  parte  Shaw,  4  Y.  &  C.  506  ; 
Re  Partington,  11  W.  R.  160  ;  Re  Dummer,  11  Jur.  (N.S.)  615  ;  3  De  G.  J.  & 
S.  515  ;  see  Order,  p.  670 ;  Re  Davis,  3  De  G.  &  J.  144. 

Where  the  effect  of  a  purchase  by  a  railway  company  had  been  to  divert  busi- 
ness from  certain  trade  buildings  on  another  part  of  the  estate,  and  to  render  them 
useless  for  trade  purposes,  the  special  circumstances  were  held  to  justify  the  Court 
in  laying  out  the  purchase-money  in  taking  down  the  trade  buildings  and  erecting 
dwelling-houses :  Re  Jolmson,  L.  E.  8  Eq.  348 ;  Order,  p.  670. 

And  the  money  has  been  applied  in  the  repairs  of  a  building  limited  to  the  same 
uses  as  the  land  purchased :   Wigan  Qlehe  Act,  3  W.  R.  41. 

The  purchase-money  of  glebe  land  taken  by  a  railway  company  has  been  paid 
to  the  incumbent  for  the  purpose  of  building  a  parsonage-house  :  Re  WTiitfleld, 
1  J.  &  H.  610.  So,  too,  in  the  case  of  rebuilding  a  parsonage-house :  Re  Lard 
Hotham's  Trusts,  L.  R.  12  Bq.  76.  And  in  the  case  of  improvements  in  or 
additions  to  the  house :  JEx  parte  Rector  of  Claypole,  L.  E.  16  Eq.  574.  And  in 
recouping  past  outlay  in  building  a  farm-house  on  the  glebe :  Ex  parte  Rector  of 
Oamston,  L.  R.  1  Oh.  D.  477.  And  in  the  repairs  of  the  rectory-house :  Re  Rector 
of  Grimoldhy,  L.  E.  2  Ch.  D.  225. 

The  Court  will  not,  however,  unless  in  exceptional  cases,  authorize  an  invest- 
ment of  the  purchase-money  in  buildings  which  will  produce  no  income :  Ex  parte 
Corporation  of  Liverpool,  L.  R.  1  Ch.  596,  598  ;  Re  Leigh's  Estate,  L.  R.  6  Ch. 
887  ;  Order,  p.  671 ;  Brunskill  v.  Caird,  L.  E.  16  Bq.  493 ;  Drahe  v.  Trefusis, 
L.  E.  10  Ch.  364. 

And  it  has  been  held  that  the  direction  to  lay  out  personal  estate  in  the  pur- 
chase of  land  does  not  authorize  the  Court  to  lay  out  any  part  of  it  in  repairs  and 
permanent  improvements,  however  necessary :  BrunshiU  v.  Caird  (L.  C.  for  M.  R.), 
L.  E.  16  Eq.  493. 

And  that  where  a  portion  of  the  glebe  lands  had  been  sold  to  redeem  the  land 
tax,  the  surplus  moneys  could  not  be  applied  under  the  Land  Tax  Redemption 
Act  to  the  repairs  and  improvements  of  tbe  vicarage-house :  Re  Nether  Stowey 
Vicarage-,  L.  R.  17  Bq.  156. 

But  an  outlay  in  the  erection  of  new  buildings,  whether  by  way  of  addition  to 
or  in  substitution  for  those  which  are  ruinous,  will  be  sanctioned  by  the  Court 
when  proved  to  be  beneficial  to  the  estate :  Drake  v.  Trefusis,  L.  E.  10  Ch. 
364. 

Where  there  was  definite  evidence  or  the  advantage  to  be  gained,  the  Court 
sanctioned  the  appUcation  of  purchase-money  arising  from  glebe  land  in  the  erection 
of  farm  buildings  for  the  use  of  the  rest  of  the  land :  Ex  parte  Rector  of  Shipton- 
under-Wychwood  (L.  C),  19  W.  E.  549. 

Where  under  an  Inclosure  Act  lands  had  been  allotted  to  a  rector,  who  had  a 
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power  of  selling  to  pay  expenses,  and  under  a  Railway  Act  compensation-money 
had  been  paid  into  Court  in  respect  of  other  lands  of  the  rectory,  the  Court  sanc- 
tioned the  application  of  the  money  in  payment  of  the  expenses  of  the  inclosure  : 
Hx  parte  Lockwood,  14  Beav.  158. 

Payment  to  Persons  entitled — Affidavit  of  Title. 

"  In  the  case  of  petitions  under  Acts  of  Parliament  authorizing  the  sale  of 
property  for  public  purposes,  where  the  purchase-money  is  directed  by  any  such 
Acts  of  Parliament  to  be  paid  into  Court,  the  petitioners  claiming  to  be  entitled 
to  the  money  so  paid  in  must  make  an  afSdavit,  not  only  verifying  their  title,  but 
also  stating  that  they  are  not  aware  of  any  right  in  any  other  person,  or  of  any 
claim  made  by  any  other  person,  to  the  sum  of  £ —  in  the  said  petition  mentioned, 
or  to  any  part  thereof,  or  if  the  petitioners  are  aware  of  any  such  right  or  claim 
they  must,  in  such  affidavit,  state  or  refer  to  and  except  the  same  " :  Cons.  Ord.  34, 
rule  3. 

As  a  general  rule  this  affidavit  is  required,  modified  according  to  circumstances 
of  the  case,  where  the  application  is  for  the  payment  only  of  the  interest  to  the 
tenant  for  life,  for  the  accumulation  of  interest,  or  for  carrying  fund  to  separate 
account:  Be  Milne,  8  L.  T.  (N.S.)  199  ;  St.  Mary's  College,  14  W.  R.  788. 
,  But  under  special  circumstances  the  Court  will  not  insist  upon  the  tenant  for 
life  making  the  affidavit :  Re  Smith's  Estate,  14  W.  R.  949. 

And  the  Court  may  dispense  with  the  affidavit  being  made  by  all  the  peti- 
tioners: Jersey  v.  Jersey,  W.  N.  (1866),  78. 

Where  the  laud  taken  formed  part  of  charity  property  the  affidavit  of  the  clerk 
to  the  trustees  was  held  sufficient :  Re  King  Edward  VI.'s  Almshouses :  16  W.  R. 
841. 

Disentailing  Deed. 

Where  the  property  taken  by  the  company  is  entailed,  it  is  necessary  for  the 
purposes  of  payment  out  under  the  Act  of  the  purchase-money  that  a  disentailing 
deed  should  be  executed:  Re  Butler's  Will  (L.  C.  for  M.  R.),  L.  R.  16  Eq.  480 ; 
Re  Broadwood's  Settled  Estates,  L.  E.  1  Ch.  D.  438  ;  contra,  South  Eastern  By. 
Co.,  30  Beav.  215;  Notley  v.  Palmer,  L.  E.  1  Bq.  241;  Re  Eolden,  10  Jur. 
(N.S.)  308  ;  Be  Wood,  L.  R.  20  Eq.  372 ;  Be  Bow,  L.  R.  17  Bq.  300. 

And  under  the  present  practice  a  disentailing  deed  has  to  be  executed. 

Interim  Investment — Sect.  70. 

Until  the  money  can  be  applied  to  one  of  the  purposes  mentioned  in  the 
69th  section  it  may  be  invested  by  order  made  upon  petition  in  the  purchase  of 
"  3  per  Cent.  Consolidated  Annuities,  or  Reduced  Bank  Annuities,  or  in  Govern- 
ment or  real  securities ;  and  the  interest,  dividends,  and  annual  proceeds  thereof 
paid  to  the  party  who  would  for  the  time  being  have  been  entitled  to  the  rents 
and  profits  of  the  land  " :  8  &  9  Vict.  c.  18,  s.  70 :  see  Order,  p.  671. 

The  purchase-money  may  be  invested  in  any  of  the  investments  in  which  cash 
under  the  control  of  the  Court  may  be  invested  :  Be  Fryer's  Settlement,  L.  R.  20 
Eq.  468  ;  Be  Southwold  By.  Co.,  L.  R.  1  Ch.  D.  697.  And  the  Court  has  autho- 
rized investments  in  India  Stock  :  S.  C. 

Where  an  inquiry  had  been  directed  whether  it  would  be  for  the  benefit  of  the 
parties  interested  that  purchase-money  arising  from  lands  taken  by  a  railway 
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company  should  be  invested  upon  mortgage  of  real  estate,  and  the  master  had 
reported  against  the  security  upon  general  grounds,  the  Court  confirmed  the 
report :  Ex  parte  Franhlyn,  1  De  G.  &  Sm.  528. 

But  the  Court  commonly  directs  a  temporary  investment  in  real  securities ;  Re  • 
Smith's  Estate,  L.  R.  9  Eq.  178  ;  Se  Lomax,  34  Beav.  224 ;  Re  Flemon,  L.  R. 
10  Eq.  612. 

Where,  however,  there  has  heen  an  interim  investment  in  stock  the  investment 
upon  mortgage  security  will  be  treated  as  a  permanent  investment,  and  the  com- 
pany will  not  he  liable  to  pay  the  costs  of  a  subsequent  investmentin  the  purchase 
of  land :  Re  Flemm,  L.  R.  10  Eq.  612. 

The  reinvestment  of  purchase-money  upon  a  mortgage  security  is  not  treated 
as  a  permanent  investment  under  sect.  80,  and  the  company  is  liable  to  the  costs 
of  such  reinvestment  without  any  condition  as  to  the  costs  of  any  future  permanent 
investment :  Be  BlytKs  Trusts,  L.  R.  16  Eq.  468. 

CoMPElfSATIOJT — IflJaEY,  INCONVENIENCE,  AnNOYANOE — SlCT.  73. 

All  sums  exceeding  £20  payable  by  the  promoters  of  the  undertaking  under  a 
contract,  are  to  be  paid  into  Court,  or  (in  certain  cases)  to  trustees  (see  sects. 
71,  73),  and  the  sums  so  paid  are  not  to  be  retained  for  the  use  of  the  contract- 
ing party  :  "  Provided  always,  that  it  shall  be  in  the  discretion  of  the  Court  of 
Chancery  in  England,  or  the  Court  of  Exchequer  in  Ireland,  or  the  said  trustees, 
as  the  case  may  be,  to  allot  to  any  tenant  for  life,  or  for  any  other  partial 
or  qualified  estate  for  his  own  use,  a  portion  of  the  sum  so  paid  into  the  hank,  or 
to  such  trustees  as  aforesaid,  as  compensation  for  any  injury,  inconvenience,  or 
annoyance  which  he  may  he  considered  to  sustain,  independently  of  the  actual 
value  of  the  lands  to  be  taken,  and  of  the  damage  occasioned  to  the  lands  held 
therewith  by  reason  of  the  taking  of  such  lands  and  the  making  of  the  works '' : 
8  &  9  Vict.  c.  18,  s.  73. 

Compensation — Leases  foe  Lives  and  Years,  &c. — Sect.  74. 

Where  any  purchase-money  or  compensation  paid  into  Court  shall  have  been 
paid  in  respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and 
years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  of  any  re- 
version dependent  on  any  such  lease  or  estate,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  England,  or  the  Court  of  Exchequer  in  Ireland,  on  the  petition  of 
any  party  interested  in  such  money,  to  order  that  the  same  shall  be  laid  out,  in- 
vested, accumulated,  and  paid  in  such  manner  as  the  said  Court  may  consider 
will  give  to  the  parties  interested  in  such  money  the  same  benefit  therefrom  as 
they  might  lawfully  have  had  from  the  lease,  estate,  or  reversion  in  respect  of 
which  such  money  shall  have  been  paid,  or  as  near  thereto  as  may  be :  8  &  9  Vict. 
c.  18,  s.  74. 

Lessors  and  lessees  should  deal  separately  with  the  company  in  respect  of  their 
interests,  for  the  Court  has  no  jurisdiction  to  apportion  the  capital  of  the  purchase- 
money  between  them :  Ex  parte  Ward,  2  De  G.  &  Sm.  4,  cited  in  Morgan,  41. 

Where  the  income  of  purchase-money  arising  from  leaseholds  taken  under  the 
Lands  Clauses  Act  is  insufficient  to  give  the  tenant  for  life  the  same  income  that 
would  have  arisen  if  the  lease  had  continued  in  existence,  the  Court  has  directed, 
the  deficiency  to  be  made  good  out  of  the  corpus :  Jefferys  v.  Connor  28  Beav 
328  ;  Re  Pfleger,  L.  R.  6  Eq.  426 ;  Order,  p.  674. 
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In  such  a  case  the  Court  has  directed  a  Government  annuity  equal  to  the  net 
income  of  the  leaseholds  to  be  purchased,  and  if  the  fund  were  insufficient  for  the 
purpose,  then  that  the  dividends  should  be  paid  to  the  tenant  for  life,  and  the 
principal  half-yearly  divided  by  the  number  of  years  unexpired  of  the  term,  with 
directions  for  sale  of  part  of  the  stock  invested :  Re  PJleger,  supra ;  see  also 
Littlewood  v.  Pattism,  10  Jur.  (N.S.)  873. 

And  the  Coiurt  may  make  an  order  referring  it  to  an  actuary  to  ascertain  the 
proper  proportions :  £e  Chamberlain,  Morgan,  4th  ed.  41,  n. ;  Ee  Phillips,  supra. 

So,  too,  where  leaseholds  were  charged  with  an  annuity,  and  the  purchase- 
money  was  insufficient  to  discharge  it,  the  annuity  was  ordered  to  be  kept  down 
by  the  sale  from  time  to  time  of  part  of  the  fund:  Ex  parte  Wilkinson  3  De 
G.  &  Sm.  633  ;  Order,  p.  669. 

Where  a  company  has  taken  land  subject  to  a  building  lease  granted  at  less 
than  a  rack  rent,  and  compensation  for  the  reversion  subject  to  the  lease  has  been 
paid  into  Court,  the  Court  will  only  direct  payment  to  the  tenant  for  life  of  so 
much  of  the  dividends  as  equal  the  reserved  rents,  directing  the  remainder  to 
accumulate  to  the  end  of  the  lease,  with  liberty  then  to  apply:  Be  Wootton's 
Settlement,  L.  R.  1  Eq.  589;  Order,  p.  675. 

A  similar  rule  is  adopted  where  the  land  purchased  was  at  the  time  of  purchase 
subject  to  a  beneficial  lease  :  Ex-  parte  Dean  of  Gloucester,  15  Jur.  239. 

So,  too,  where  a  lease  originally  granted  at  a  rack  rent  has  become  more  valu- 
able :  Be  Mette's  Estate,  L.  E.  7  Eq.  72. 

But  where  a  lease  was  granted  at  less  than  a  rack  rent  in  consideration  of  a 
covenant  to  lay  out  money  in  repairs  and  improvements,  the  tenant  for  life  was 
held  entitled  to  the  whole  dividends  of  the  purchase-money  :  Be  Steward's  Estate, 
1  Drew.  636. 

Where  in  consequence  of  renewable  leaseholds  being  under  notice  to  be  taken 
by  a  company  the  lease  was  not  renewed,  but  the  company  proved  abortive,  and 
another  company  purchased  the  leaseholds,  the  vendors  were  held  not  to  be  en- 
titled to  any  part  of  the  purchase-money  as  compensation  for  the  fine  which  they 
had  omitted  to  take  in  consequence  of  the  notice  from  the  first  company :  Ex 
parte  Dean  and  Chapter  of  Westminster,  18  Jur.  1113. 

Costs. 

Cogts  of  Purchase,  Investment,  and  Beinvestment. — Sect.  80; 

In  all  cases  of  moneys  deposited  in  the  bank  under  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  except  where  the  moneys  shall 
have  been  deposited  by  reason  of  the  wilful  refusal  of  the  party  entitled  thereto 
to  receive  the  same,  or  to  convey,  or  release,  &c.,  the  Court  may  order  the  costs  of 
the  following  matters,  including  therein  all  reasonable  charges  and  expenses  inci- 
dent thereto,  to  be  paid  by  the  promoters  of  the  undertaking  (that  is  to  say),  the 
costs  of  the  purchase  or  taking  of  the  lands,  or  which  shall  have  been  incurred  in 
consequence  thereof  (other  than  such  costs  as  are  by  the  Act  otherwise  provided 
for),  and  the  costs  of  the  investments  of  such  moneys  in  Government  or  real 
securities,  and  of  the  reinvestment  thereof  in  the  purchase  of  other  lands,  and 
also  the  costs  of  obtaining  the  proper  orders  for  any  of  the  purposes  aforesaid,  and 
of  the  orders  for  the  payment  of  the  dividends  and  interest  of  the  securities  upon 
which  such  moneys  shall  be  invested,  and  of  all  proceedings  relating  thereto. 
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except  such  as  are  occasioned  by  litigation  between  adverse  claimants :  8  &  9 
Vict.  0.  18,  s.  80. 

As  to  the  meaning  of  "  the  Special  Act,"  see  Morgan,  47,  32.  As  to  what  is 
considered  "  wilful  refusal,"  see  cases  cited  in  Dan.  p.  1874.  And  as  to  costs,  which 
are  comprised  in  the  words,  "  costs,  charges,  and  expenses  incident  thereto,"  see 
Dan.  p.  1076  ;  Morgan,  48. 

The  common  form  of  order  for  taxation  and  payment  of  costs  by  a  company 
ought  not  to  he  varied,  although  under  the  order  prospective  and  periodical  sales 
of  stock  will  he  necessary :  Hx  parte  London,  Ghatham,  and  Dovei-  Ry.  Go.,  14 
W.  R.  507. 

And  the  costs  payable  by  a  company  under  the  69th  section  includes  the  costs 
of  a  power  of  attorney  given  by  persons  entitled  to  the  income  of  the  purchase- 
money  :  Ex  parte  Incumbent  of  Quilden  Sutton,  8  De  G.  M.  &  G.  380. 

And  where  on  a  sale  of  stock  for  the  purpose  of  investment  in  land  the  broker- 
age had  been  deducted  from  the  fund,  it  was  ordered  to  be  repaid  by  the  company 
to  the  petitioners  •.Ex  parte  Harhord,  17  Jur.  1045 ;  cited  in  Dan.  5  ed.  p.  1877. 

As  to  reinvestment,  the  company  must  also  pay  the  costs  of  applying  the 
purchase-money  to  the  redemption  of  land-tax,  the  enfranchisement  of  copyholds, 
and  permanent  improvements. 

But  the  company  is  not  liable  to  pay  the  costs  of  applying  the  purchase-money 
in  discharge  of  an  incumbrance  on  other  lands  :  Ex  parte  Gorporation  of  London, 
L.  R.  5  Bq.  418. 

Where  sums  paid  in  by  different  companies  are  invested  in  one  estate,  the  usual 
order  is  that  companies  do  pay  the  costs  of  the  reinvestment  equally,  except  the 
costs  of  the  ad  valorem  stamp  and  surveyor's  fee,  which  will  be  apportioned  be- 
tween the  purchase-moneys  :  Ex  parte  Bishop  of  London,  2  De  G.  F.  &  J.  14  j 
Be  Merton  Gall.,  Oxford,  33  Beav.  257  ;  10  Jur.  (N.S.)  222  ;  Ex  parte  Corpo- 
region  of  London,  L.  B.  5  Bq.  418 ;  Order,  p.  676 ;  see  also  Ex  parte  Oashell, 
L.  R.  2  Ch.  D.  360. 

Where  there  is  great  inequality  in  the  amounts  to  be  contributed  the  Court 
has  ordered  the  costs  of  the  reinvestment  to  be  apportioned  rateably :  Ex  parte 
Dean  of  Ghrist  Ghurch,  9  W.  B.  474 ;  Ex  parte  Governors  of  St.  Bartholomew's 
Hospital,  L.  R.  20  Bq.  369. 

And  where  a  larger  sum  is  invested  than  the  sum  paid  in  by  the  company,  the 
Court  will  direct  that  the  costs  payable  by  the  company  shall  not  be  increased  by 
it :  Ex  parte  King's  Gollege,  Gambridge,  5  De  G.  &  Sm.  621. 

The  costs  of  one  application  only  for  reinvestment  in  land  will  be  allowed  unless 
it  appear  to  the  Court  that  it  is  for  the  benefit  of  the  parties  interested  in  the 
moneys  that  the  same  should  be  reinvested  in  the  purchase  of  lands  in  different 
sums  and  at  different  times ;  in  which  case  the  Court,  if  it  think  fit,  may  order 
the  costs  of  any  such  reinvestment  to  be  paid  by  the  promoters  of  the  under- 
taking :  8  &  9  Vict.  c.  18,  s.  80. 

The  costs  of  three  successive  reinvestments  in  land  have  been  ordered  to  be  paid 
by  the  company  :  Jones  v.  Lewis,  2  Mac.  &  G.  163  ;  Merchant  Taylors'  Gompany, 
10  Beav.  485. 

The  company  is  entitled  to  have  the  words  "  upon  the  approval  and  execution 
of  the  conveyance "  inserted  in  the  order  for  payment  of  costs :  Ex  parte  Eton 
Gollege,  7  W.  R.  710. 

The  omission  of  the  usual  words  "  except  such  costs  as  are  occasioned  by  litiga- 
tion between  adverse  claimants,"  ought  not  to  be  ordered  except  it  is  quite  clear 
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that  no  costs  could  have  been  occasioned  by  such  litigation :  Be  Cant,  1  De  Gr. 
P.  &  J.  153;  6  Jur.  (N.S.)  183;  Be  Courts  of  Justice  Commissioners,  W.  N. 
(1868),  124. 

The  word  "  such  "  refers  not  to  proceedings,  but  to  costs :  Be  Cant,  supra. 

The  company  must  pay  any  costs  occasioned  by  the  lands  taken  being  the 
subject  of  an  administration  suit :  Dan.  5th  ed.  p.  1876,  and  cases  there  cited. 

And  where  the  object  of  the  petition  is  only  to  transfer  the  fund  to  the  credit 
of  a  cause,  the  petitioner  should  apply  without  serving  the  other  parties :  Ibid. 

Where  the  fund  has  been  carried  to  the  credit  of  the  cause,  but  the  account  was 
not  also  intituled  in  the  matter  of  the  Act,  the  Court  has  no  jurisdiction  to  order 
the  company  to  pay  costs :  Brown  v.  Fenwick,  14  W.  E.  257 ;  Fisher  v.  Fisher, 
17  Eq.  340. 

The  company  must  pay  the  costs  of  an  attempted  reinvestment  in  land, 
although  it  may  have  failed  through  a  defect  of  the  vendor's  title  :  Be  HolyweO,, 
11  Jur.  (N.S.)  579 ;  2  Dr.  &  Sm.  463. 

And  have  been  ordered  to  pay  the  costs  of  an  order  directing  the  application  of 
the  purchase-money  in  improving  the  supply  of  water  to  a,  town  where  the  pro- 
perty purchased  was  situate :  Lathropp's  Charity,  L.  E.  1  Bq.  467. 

Where  the  tenant  for  life  had  refused  the  amount  of  purchase-money  ofifered  by 
the  company,  and  the  matter  had  been  referred  to  arbitration,  the  arbitrator 
awarding  less  than  the  sum  offered,  the  tenant  for  life  was  held  entitled  out  of  the 
purchase-money  to  his  costs  incurred  of  and  incident  to  the  arbitration:  Be 
Aubrey's  Estate,  17  Jur.  1874. 

Upon  a  petition  for  investment  of  the  purchase-money  and  payment  of  the 
income  to  the  tenant  for  life,  persons  having  charges  prior  to  the  life  estate  need 
not  be  served ;  and  if  served  the  costs  will  not  be  allowed  against  the  company : 
Be  Morris'  Settled  Estate,  L.  E.  20  Eq.  470. 

And  in  general  upon  a  petition  simply  for  the  reinvestment  of  money  in  land, 
where  there  are  mortgagees  or  annuitants  whose  rights  are  not  otherwise  affected 
by  the  petition,  the  proper  course  is  to  serve  such  parties  with  a  copy  of  the 
petition,  and  to  pay  them  forty  shillings  costs :  Be  Gore  Langton's  Estate,  L.  E. 
10  Ch.  328. 

And  the  rule  applies  to  cases  of  payment  out  of  Court  to  persons  entitled  sub- 
ject to  incumbrances :  Be  Halstead  United  Charities,  L.  E.  20  Eq.  48. 

Costs  of  Conveyance — Sect.  83. 

If  the  promoters  of  the  undertaking  and  the  party  entitled  to  the  costs  of  con- 
veyances of  land  purchased  under  the  Lands  Clauses  Act,  or  the  special  Act,  or 
any  Act  incorporated  therewith,  shall  not  agree  as  to  the  amount,  such  costs  are 
to  be  taxed  by  one  of  the  taxing  masters,  upon  an  order  to  be  obtained  upon  peti- 
tion in  a  summary  way  by  either  of  the  parties ;  and  the  promoters  of  the  under- 
taking shall  pay  what  the  master  shall  certify  to  be  due,  &c.  See  sects.  81,  82, 
83  ;  Order,  p.  676. 

Investment  by  Promoters  of  Undertaking. 

Repayment  of  Deposit — Sect,  87. 

The  promoters  of  the  undertaking  are  allowed  to  enter  upon  lands  before  pur- 
chase, on  making  deposit  by  way  of  security  and  giving  bond  (sect.  85).  The 
money  so  deposited  is  to  be  paid  into  Court  (sect.  86),  "  and  the  same  may  on  the 
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application  by  petition  of  the  promoters  of  the  undertaking  be  ordered  to  be  in- 
vested in  Bank  Annuities  or  Government  securities,  and  accumulated ;  and  upon 
the  condition  of  such  bond  being  fully  performed,  it  shall  be  lawful  for  the  Court 
of  Chancery  in  England,  or  the  Court  of  Exchequer  in  Ireland,  upon  the  like  ap- 
plication, to  order  the  money  so  deposited  in  the  funds  in  which  the  same  shall 
have  been  invested,  together  with  the  accumulations  thereof,  to  be  repaid  or  trans- 
ferred to  the  promoters  of  the  undertaking,  or  if  such  conditions  shall  not  be  fully 
performed  it  shall  be  lawful  for  the  said  Court  to  order  the  same  to  be  applied  in 
such  manner  as  it  shall  think  fit  for  the  benefit  of  the  parties  for  whose  security 
the  same  shall  have  been  deposited  " :  8  &  9  Vict.  c.  18,  s.  87. 

The  landowner  is  entitled  to  his  costs  of  appfearing  on  the  petition  for  repay- 
ment of  the  deposit ;  and  he  must  either  be  made  a  co-petitioner  or  the  petition 
must  be  served  upon  him :  Dan.  5th  ed.  p.  1885,  citing  Ex  parte  Stevens,  2  Ph.  772 ; 
Ex  parte  South  Wales  Ry.  Co.,  6  Ey.  Cas.  151;  and  see  Re  Tottenham  and 
Hampshire  By.  Co.,  14  W.  R.  669. 

But  on  application  by  the  promoters  for  investment,  the  landowner  need  not  he 
served :  Ex  parte  Oa/rmarthen  and  Cardigan  By.  Co.,  2  New  Rep.  515. 

The  deposit  is  not  subject  to  any  lien  for  costs  of  the  vendor:  Ex  parte  Stevens, 
2  Ph.  772  ;  16  Sim.  165. 

And  although  an  award  made  under  the  Act  may  be  disputed  by  the  land- 
owner, the  deposit  will  be  paid  out  to  the  promoters :  Be  Foohs,  2  Mac.  &  G. 
357 ;  see,  too,  Ex  parte  Great  Northern  By.  Co.,  16  Sim.  169. 

Where  the  order  for  payment  of  the  deposit  is  made  to  the  secretary  of  the  pro- 
moters, the  seal  of  the  company  to  the  petition  need  not  be  verified :  Ex  parte 
London,  Chatham,  and  Dover  By.  Co.,  8  W.  E.  636. 


Ch.  XL.]  (    685    ) 


CHAPTER  XL. 

THE  TEUSTEE  BELIEF  ACTS. 
10  &  11  Vict.  c.  96 ;  12  &  13  Vict.  c.  74. 

Costs  of  Trustee  and  Tenant  for  Life — Payment  of  Income  to  Tenant 

for  Life. 

Let  it  be  referred  to  the  taxing  master  to  tax  B.  [the  trustee]  his 
costfi,  charges,  and  expenses  properly  incurred  [in,  about,  and  prelimi- 
nary to  the  transfer  of  the  funds  hereinafter  mentioned  into  Court, 
and  to  tax  the  petitioner  A.  [the  tenant  for  life]  and  the  said  B.  their 
costs  of  this  petition,  and  consequent  thereon,  as  between  solicitor  and 
client.  Let  so  much  of  the  £ —  annuities  in  Court  to  the  credit  of,  &c., 
as  will  raise  the  said  costs,  and  costs,  charges,  and  expenses  of  the 
said  B.,  of  the  transfer  into  Court  of  the  said  funds,  be  sold,  and  out 
of  the  money  to  arise  by  such  sale  the  said  costs  be  paid  to  Mr.  — , 
the  solicitor  of  the  said  B.  Let,  out  of  the  interest  as  it  accrues  due 
on  the  said  annuities  and  on  the  residue  thereof,  the  said  costs  of  this 
petition  be  paid,  &c.  Let  the  residue  of  the  said  interest,  and  the  in- 
terest as  it  accrues  due  on  the  residue  of  the  said  —  annuities,  during 
the  life  of  the  petitioner  A.,  be  paid  to  the  said  A.,  or  to  his  legal  per- 
sonal representatives,  until  further  notice.  Be  Whitton,  L.  K.  8  Eq. 
352. 

Inquiry  as  to  Parties  interested. 

Let  an  inquiry  be  made  who  are  the  parties  entitled  to  the  — 
annuities  [or,  — cash]  in  Court,  to  the  credit,  &c.,  in  the  petition  men- 
tioned, and  in  what  shares  and  proportions.  Adjourn  further  hearing 
of  petition  until  after  inquiry  shall  have  been  made. 

Inquiry  without  prejudice  to  Suit. 

Let  an  inquiry  be  made  (but  without  prejudice  to  the  rights. of  the 
petitioners  to  file  such  bill  as  they  may  be  advised)  who  are  the  par- 
ties entitled  to  the  sum  of  £2000  cash,  on  the  credit,  &c.  Adjourn 
further  hearing  of  petition  until  after  inquiry  made.  Be  Sharpe,  15 
Sim.  470. 
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Inquiries — Next  of  Kin — Persons  designated  by  Testator — Ajypointment  to 
represent  Estates  of  Deceased  Persons. 

Let  the  following  inquiries  be  made : — 

1.  Whether  Samuel  Eybold  Allen,  the  son  of  the  testator,  William 
Allen,  is  dead,  and  when  he  died,  and  whether  he  left  any  and  what 
child  or  children,  and  if  dead  whether  he  has  any  [legal]  personal 
representatives  or  representative.  2.  Who  were  the  next  of  kin  of 
the  testator  William  Allen  living  at  the  time  of  his  decease,  and 
whether  any  and  which  of  them  have  since  died,  and  who  are  the 
legal  personal  representatives  of  such  of  them  as  are  dead.  3.  Whether 
there  were  any  and  what  children  of  A.  B.  deceased.  4.  Who  were  the 
persons  meant  by  the  names  and  descriptions  of  — ,  &c.  5.  When 
and  in  what  manner  A.  B.  and  C.  D.  became  possessed  of  the  sum  of 
£ —  and  £ —  transferred  info  Court  and  standing  to  the  credit  of,  &c., 
and  from  what  sources  the  same  respectively  arose. 

Appoint  the  petitioner  A.  B.  to  represent  the  testator  William 
Allen,  and  P.  H.  to  represent  the  estate  of  C.  A.,  for  the  purposes  of 
these  inquiries.     Be  Allen,  Kay,  App.  51. 

Go-Trustee  incapable  of  transferring — Order  for  Transfer  into  Court. 

It  appearing  to  the  satisfaction  of  the  Court  that  the  petitioners 
T.  B.  and  J.  J.  B.  are  jointly  with  the  Eev.  J.  B.  in  the  petition 
named  trustees  under  the  will  of  the  testator  T.  B.  of  the  sum  of 
£33,708  148.  6i.  Bank  £3  per  Cent.  Annuities,  and  £10,742  like  An- 
nuities, standing  in  the  names  of  the  petitioners  T.  B.  and  J.  J.B.  and 
the  Eev.  J.  B.  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  and  the  Eev.  J.  B.  is  incapable  through  illness  of  joining 
in  a  transfer  thereof.  Let  the  right  to  transfer  the  said  £ —  Bank 
Annuities,  and  to  receive  the  dividends  and  income  thereof,  vest  in 
the  petitioners  T.  B.  and  J.  J.B.  Let  the  petitioners  T.  B.  and  J.  J.  B. 
be  at  liberty  to  transfer  the  said  £33,708  148.  6d.  Bank  Annuities  into 
Court  to  the  credit  of,  &c.     Be  Broadwood,  8  L.  T.  (N.S.)  682. 

Similar  Order — Co-Trustee  Lunatic — Taaiation  and  Payment  of  Costs. 

Eeper  to  the  taxing  master  to  tax  petitioners  their  costs  as  between 
solicitor  and  client  of  the  application,  including  therein  any  costs, 
charges,  and  expenses  properly  incurred  by  them  in  relation  to  the 
fund,  &c.,  petitioners  to  give  credit  for  any  sum  already  paid  on  ac- 
count of  costs. — ^Balance  to  be  paid  and  retained  out  of  dividends  if 
sufiScient,  and  if  insufficient  out  of  stock. — And  it  appearing  to  the 
satisfaction  of  the  Court  that  the  petitioners  E.  W.  and  T.  E.  M.  are 
jointly  with  E.  H.  M.  in  the  petition  named  executors  of  the  will  of 
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R.  H.  the  testator,  and  are  trustees  of  the  sum  of  £895  16s.  lOd. 
Bank  £3  per  Cent.  Annuities  standing  in  the  name  of  E.  H.,  of  — , 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
and  that  the  said  E.  H.  M.  is  incapable  of  making  a  transfer  of  such 
Bank  Annuities,  Let  the  right  to  transfer  the  said  Bank  Annuities 
and  to  receive  the  dividends  and  income  thereof  vest  in  the  peti- 
tioners G.  W.,  and  Eebecca  his  wife,  and  T.  E.  M.  Let  the  petitioners 
G.  W.,  and  E.  his  wife,  and  T.  E.  M.  be  at  liberty  to  transfer  the 
said  sum  of  £895  16s.  lOd.  Bank  £3  per  Cent.  Annuities,  or  the 
balance  thereof  after  the  said  sale,  for  costs  (in  the  event  of  such 
sale),  and  the  balance  of  any  dividends,  &o.,  into  Court  to  the  credit 
of,  &c.     Be  Walker  (M.  E.),  Feb.  22,  1873, 

Payment  into  Court — Affidavit. 

All  trustees,  executors,  administrators,  or  other  persons  having  in  their  hands 
any  moneys  belonging  to  any  trust  whatsoever,  or  the  major  part  of  them,  are  to 
be  at  liberty,  on  filing  an  affidavit,  to  pay  the  same  into  Court ;  and  all  trustees 
or  other  persons  having  any  annuities  or  stocks  standing  in  their  names  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of  the  East 
India  Company,  or  South  Sea  Company,  or  any  Government  or  Parliamentary 
securities  standing  in  their  names,  or  in  the  names  of  any  deceased  persons  of 
whom  they  shall  be  personal  representatives,  upon  any  trusts  whatsoever,  or  the 
major  part  of  them,  are  at  liberty  to  transfer  the  same  into  Court :  10  &  11  Tict. 
c.  96,  s.  1. 

If  upon  the  petition  presented  it^  appear  to  the  judge  that  any  moneys,  an- 
nuities, stocks,  or  securities  are  vested  in  any  persons  as  trustees,  executors,  or 
administrators,  or  otherwise,  upon  trusts  within  the  meaning  of  10  &  11  Vict. 
c.  96,  and  that  the  major  part  of  such  persons  are  desirous  of  transferring  or  pay- 
ing the  same  into  Court,  but  that  for  any  reason  the  concurrence  of  the  other  or 
others  of  them  cannot  be  had,  the  judge  shall  order  the  transfer  or  payment  to 
be  made  by  the  major  part  of  such  persons  without  the  concurrence  of  the  other 
or  others  of  them ;  and  where  any  such  moneys,  or  Government  or  Parliamentary 
securities  are  deposited  with  any  banker,  broker,  or  other  depositary,  the  judge 
may  order  a  payment  or  delivery  of  such  moneys.  Government  or  Parliamentary 
securities  to  the  major  part  of  such  trustees,  executors,  administrators,  or  other 
persons  as  aforesaid,  for  the  purpose  of  being  paid  or  delivered  into  Court,  &c. : 
12  &  13  Vict.  c.  74. 

"A  trustee  or  other  person  desiring  to  pay  money  or  transfer  securities  into,  or 
to  deposit  securities  in  Court,  under  the  Act  10  &  11  Vict.  c.  96,  shall  file  an 
affidavit  intituled  In  the  matter  of  the  same  Act,  and  In  the  matter  of  the  trust, 
and  setting  forth : 

(1.)  His  own  name  and  address. 

(2.)  The  place  where  he  is  to  be  served  with  any  petition,  summons,  or 

order,  or  with  notice  of  any  proceeding  relating  to  such  money  or 

securities. 
(3.)  The  amount  of  money,  and  description  and  amount  of  securities  which 

he  proposes  to  pay  or  transfer  into  or  deposit  in  Court,  and  the  credit 

to  which  he  wishes  it  to  be  placed  ;  and  if  such  money  or  securities 
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are  chargeable  with  legacy  or  succession  dutj',  a  statement  whether 
such  duty,  or  any  part  thereof,  has  or  has  not  been  paid. 

(4.)  A  short  desicription  of  the  trust,  and  of  the  instrument  creating  it. 

(5.)  The  names  of  the  persons  interested  in  or  entitled  to  the  money  or 
securities,  and  their  places  of  residence,  to  the  best  of  his  knowledge 
and  belief. 

(6.)  His  submission  to  answer  all  such  inquiries  relating  to  the  application 
of  the  money  or  securities  paid  or  transferred  into  or  deposited  in 
Court  under  the  same  Act,  as  the  Court  or  judge  may  make  or 
direct. 

(7.)  A  statement  whether  the  money  so  to  be  paid  into  Court,  or  the  divi- 
dends on  the  securities  so  to  be  transferred  into  or  deposited  in  Court, 
and  all  accumulation  of  dividends  thereon,  are  desired  to  be  invested 
in  Consolidated  £3  per  Cent.  Annuities,  or  Keduced  £3  per  Cent.  An- 
nuities, or  New  £3  per  Cent.  Annuities,  or  whether  it  is  deemed 
unnecessary  so  to  invest  the  same,  or  to  place  the  same  on  deposit " : 
Chancery  Funds  Rules,  1874,  rule  34. 
The  fund  should  be  paid  or  transferred  to  a  separate  account ;  and  it  should 
not  be  paid  to  the  general  account  of  an  estate,  or  to  the  account  of  the  trusts  of 
a  will :  Dan.  5th  ed.  p.  1788 ;  Re  Joseph,  11  Beav.  625 ;  Me  Everett,  12  Beav.  485 ; 
Be  Wright,  15  Beav.  367. 

Discharge  op  Tktjstee. 

Where  a  trustee  pays  into  Court  a  sum  of  money  under  the  Act,  he  is  only 
discharged  as  to  the  money  so  paid  in;  the  payment  in  does  not  deprive  the 
persons  entitled  of  their  right  to  file  a  bill  for  the  purpose  of  having  their  rights 
declared;  and  the  payment  in  ought  not  to  be  made  where  the  trustee  has 
notice  that  it  is  intended  to  file  a  bill  against  him :  Dan.  5th  ed.  p.  1789,  and  cases 
cited. 

Notice  by  Trustee. 

The  person  having  made  the  payment,  transfer,  or  deposit,  shall  forthwith 
give  notice  thereof  to  the  several  persons  named  in  his  afSdavit  as  interested  in  or 
entitled  to  the  fund :  Chancery  Funds  (Amended)  Orders,  1874,  rule  5. 

Petition — Summons — Sertice. 

The  persons  interested,  or  any  of  them,  may  apply  by  petition,  or,  in  cases  where 
the  trust  fund  does  not  exceed  £300  cash  or  £300  stock,  by  summons,  as  occasion 
may  require,  respecting  the  investment,  payment  out,  or  distribution  of  the  fund, 
or  of  the  dividends  or  interest  thereof:  Chancery  Funds  (Amended)  Orders,  1874, 
rule  6. 

The  person  who  has  made  the  payment  or  transfer  shall  be  served  with  notice 
of  any  application  made  to  the  Court  or  to  the  judge  in  Chambers  respecting  the 
fund,  or  the  dividends  or  interest  thereof,  by  any  person  interested  therein  or 
entitled  thereto :  Chancery  Funds  (Amended)  Orders,  1874,  rule  7. 

The  persons  interested  in  or  entitled  to  the  fund  shall  be  served  with  notice 
of  any  application  made  by  the  trustee  to  the  Court  or  to  the  judge  in  Chambers 
respecting  the  fund  in  Court,  or  the  interest  or  dividends  thereof:  Chancery 
Funds  (Amended)  Orders,  1874,  rule  8. 

Although  a  trustee  may  present  the  petition  for  payment  out,  the  cestuis  jmb 
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trust  are  the  proper  persons  to  make  the  application,  and  the  Court  will  dis- 
courage applications  by  the  trustee :  He  Cazneau,  2  K.  &  J.  249 ;  Be  Hutchinson, 
1  Dr.  &  Sm.  27. 

And  in  Eftaking  the  order  upon  the  petition  of  the  trustee,  the  Court  has 
given  him  only  respondent's  costs :  Ibid. ;  and  although  the  petition  of  the 
trustee  was  presented  at  the  request  of  one  of  the  beneficiaries  :  Me  Hutchinson, 
supra. 

Where  an  executor  who  had  paid  the  balance  of  his  testator's  assets  into  Court 
under  the  Acts  afterwards  discovered  that  there  were  numerous  debts  unpaid,  the 
Court  ordered  the  money  to  be  paid  out  to  him  on  his  undertaking  properly  to 
apply  the  fund :  Re  Toumay,  3  De  G.  &  Sm.  677. 

Where  the  cestuis  que  trust  are  numerous,  the  Court  has  dispensed  with  service 
of  the  petition  being  made  upon  all  of  them :  Ee  Colson,  2  W.  R.  Ill ;  Re  Hodges, 
6  W.  E.  487. 

Upon  an  application  for  payment  of  income  to  the  tenant  for  life,  the  remain- 
derman need  not  be  served :  Re  Whiting,  7  Jur.  (N.S.)  754 ;  9  W.  B.  830. 

The  Court  has  jurisdiction  to  order  service  of  the  petition  out  of  the  jurisdic- 
tion: Re  Eaney's  Trusts,  L.  R.  10  Ch.  275. 

Effect  of  Order — Soit — Jurisdiction  of  Court  upon  Petition. 

Such  orders  as  shall  seem  fit  shall  from  time  to  time  be  made  by  the  Court  of 
Chancery  in  respect  of  the  trust  moneys,  &c.,  so  paid  in,  &c.,  and  for  the  ad- 
ministration of  any  such  trusts  generally,  upon  a  petition,  &c. ;  "  and  every  order 
made  upon  any  such  petition  shall  have  the  same  authority  and  effect,  and 
shall  be  enforced  and  subject  to  rehearing  and  appeal,  in  the  same  manner  as  if 
the  same  had  been  made  in  a  suit  regularly  instituted  in  the  Court ;  and  if  it 
shall  appear  that  any  such  trust  funds  cannot  be  safely  distributed  without  the 
institution  of  one  or  more  suit  or  suits,  the  Lord  Chancellor  or  Master  of  the 
Rolls  may  direct  any  such  suit  or  suits  to  be  instituted " :  10  &  11  Vict. 
0.  96,  s.  2. 

The  Court  may  decide  upon  petition  between  the  litigated  rights  of  parties  and 
the  validity  of  a  deed,  when  satisfied  that  the  case  can  be  properly  presented  to 
the  Court  by  way  of  petition :  Re  Bloyes'  Trusts,  1  Mao.  &  G.  488 ;  14  Jur.  49  ; 
l.ewis  V.  Eillman,  3  H.  L.  C.  607;  Re  Walker,  16  Jur.  1154;  Re  Halton,  1  De 
G.  M.  &  G.  ^65 ;  may  direct  inquiries :  Re  Woods,  15  Sim.  469 ;  Be  Sharpe,  Ibid. 
470;  Order,  p.  685;  Re  Magawley,  5  De  G.  &  Sm.  1,  6;  Re  Morgan,  2  W.  R. 
439,  cited  in  Daniell,  5  ed.  p.  1793 ;  and  may  direct  an  issue  to  try  any  question 
as  to  security,  or  the  like :  Be  Mien,  Kay,  App.  51 ;  Order,  p.  686  ;  and  deeds 
may  be  reformed  and  mistakes  in  a  settlement  rectified  where  the  proper  parties 
are  before  the  Court :  Re  Hoa/re's  Trust,  4  Giff.  254 ;  Re  De  la  Touche,  L.  R.  10 
Eq.  599  ;  Order,  p.  545 ;  see  also  observations  in  Re  Malet,  8  Jur.  (N.S.)  288. 
But  where  the  questions  arising  have  to  be  determined  upon  other  grounds  than 
those  appearing  in  the  aflSdavits,  the  Court  will  not  decide  upon  the  validity  of 
the  deed:  Re  Way's  Settlement,  10  Jur.  (N.S.)  1166;  Re  Bloyes'  Trusts,  supra. 

The  Act  only  empowers  the  Court  to  authorize  a  suit  when  desirable  for  the 
satisfaction  of  the  Court :  Re  Harris,  18  Jur.  721. 

Costs. 

Where  the  trustee  has  not  deducted  his  costs  of  paying  the  fund  into  Court, 
his  costs,  charges,  and  expenses  properly  incurred  in,  about,  and  preliminary 
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to  the  payment  into  Court  are  payable  out  of  the  capital  of  the  fund.  His  costs 
of  appearance  on  a  petition  for  payment  of  dividends  to  tenant  for  life  are  payable 
out  of  income :  Me  Whitton,  L.  R.  8  Eq.  352 ;  Order,  p.  685. 

The  trustee  is  entitled  upon  an  application  for  payment  out  to  his  costs  as 
between  solicitor  and  client:  Be  Cawthorne,  12  Beav.  56 ;  Be  Ersldne,  1  K.  &  J. 
302;  IJur.  (N.S.)  156. 

And  where  an  assurance  company  having  received  notice  of  conflicting  claims 
to  policy-moneys,  paid  the  same  into  Court  under  the  Acts,  they  were  held 
entitled  to  their  costs  of  appearance  as  between  solicitor  and  client : '  Be  Webb's 
Charity,  L.  R.  2  Eq.  456 ;  Be  Coble,  15  W.  R.  29. 

■^here  upon  payment  into  Court  the  trustee  had  retained  a  sum  in  discharge 
of  costs  incurred,  it  was  ordered  to  be  set  off  against  the  costs  allowed  by  the 
Court  of  his'  appearance  upon  the  petition  for  payment  out,  and  the  whole  costs 
were  directed  to  be  taxed :  Be  HuSs  Trust,  27  Beav.  337. 

Where  a  trustee  who  ought  to  have  paid  a  fund  into  Court  under  the  Acts  did 
not  do  so,  and  caused  the  institution  of  a,  suit,  he  was  allowed  out  of  the  funds 
only  such  costs  as  he  would  have  been  entitled  to  if  he  had  paid  the  funds  into 
Court,  and  the  costs  of  appearing  on  the  petition:  Ounnell  v.  Whitear,  L.  E.  10 
Eq.  664. 

And  if  the  title  of  the  persons  interested  is  clear,  the  trustees  may  be  deprived 
of  their  costs :  Dan.  5th  ed.  p.  1795 ;  Be  Cull's  Trusts,  L.  R.  20  Eq.  561. 

The  costs  of  petitions  by  tenants  for  life  for  payment  of  income  are  payable  out 
of  income :  Be  Marner's  Trusts,  L.  R.  3  Eq.  432 ;  Be  Whitton's  Trusts,  L.  E. 
8  Eq.  322 ;  Be  Smith's  Trusts,  L.  R.  9  Eq.  374 ;  Be  Mason,  L.  R.  12  Eq.  Ill ;  Be 
JEvans'  Trusts,  L.  R.  7  Ch.  609. 

And  the  rule  applies  to  the  costs  of  the  trustee,  and  all  other  necessary  parties 
to  such  petition :  Be  Mason's  Trusts,  L.  R.  12  Eq.  Ill ;  Be  Evans'  Trusts,  L.  E. 
7  Ch.  609. 

Where  the  title  of  the  tenant  for  life  is  clear,  the  trustees  ought  not  to  appear 
upon  a  petition  merely  affecting  income :  Be  Evans'  Trusts,  supra. 

And  in  such  cases  the  remainderman  ought  not  to  be  served :  Be  Whiting, 
7  Jur.  (N.S.)  754. 

Parties  served  come  to  the  Court  at  the  peril  of  costs :  Be  Tyler,  2  Jur.  (N.S.) 
927 ;  4  W.  E.  524;  Be  Smith,  3  Jur.  (N.S.)  659. 

Duty. 

Every  petition  for  dealing  with  money  or  securities  in  Court,  chargeable  with 
duty  payable  to  the  revenue  under  the  Acts  relating  to  legacy  or  succession 
duty,  or  the  dividends  on  such  securities,  shall  contain  a  statement  whether  such 
duty  or  any  part  thereof  has  or  has  not  been  paid :  Chancery  Funds  (Amended) 
Orders,  1874,  rule  11. 
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CHAPTER  XLI. 

THE  TEUSTEE  ACTS,   1850  and  1852. 
13  &  14  Vict.  c.  60;  15  &  16  Yict.  c.  65. 

Lunatics — Peesons  or  Unsound  Mind. 

The  jurisdiction  usually  vested  in  the  Lord  Chancellor  or  in  the  Lords  Justices 
of  Appeal  in  Chancery  or  either  of  them,  in  relation  to  the  custody  of  the  persons 
and  estates  of  idiots,  lunatics,  and  persons  of  unsound  mind,  is  not  transferred  to 
or  vested  in  the  High  Court  of  Justice:  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  17. 

"  When  any  lunatic  or  person  of  unsound  mind  shall  he  seised  or  possessed  of 
any  lands  upon  any  trust,  or  hy  way  of  mortgage,  it  shall,  he  lawful  for  the  Lord 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  care  of  the 
persons  and  estates  of  lunatics,"  (and  Lords  Justices  by  15  &  16  Vict.  c.  87,  s.  15) 
"  to  make  an  order  that  such  lands  be  vested  in  such  person  or  persons,  in  such 
manner  and  for  such  estate  as  he  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  or  mortgagee  bad  been  sane,  and  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the  same  estate  " : 
13  &  14  Vict.  c.  60,  s.  3. 

When  any  lunatic  or  person  of  unsound  mind  shall  be  entitled  to  any  contin- 
gent rigbt  upon  any  trust,  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same  to  such  person  or  persons  as 
the  said  Lord  Chancellor  shall  direct;  and  the  order  shall  have  the  same  effect  as 
if  the  trustee  or  mortgagee  had  been  sane,  and  had  duly  executed  a  deed  so 
releasing  or  disposing  of  the  contingent  right :  13  &  14  Vict.  c.  60,  s.  4. 

"  When  any  stock  shall  be  standing  in  the  name  of  any  deceased  person  whose 
personal  representative  is  a  lunatic  or  person  of  .unsound  mind,  or  where  any  chose 
in  action  shall  be  vested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal 
representative  of  a  deceased  person,  it  shall  be  lawful  for  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or 
to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  or  any  interest  in  respect  thereof,  in  any  person  or  persons  he  may 
appoint :"  13  &  14  Vict.  c.  60,  s.  6. 

"  Where  any  lunatic  or  person  of  unsound  mind  shall  be  solely  entitled  to  any 
stock  or  to  any  chose  in  action  upon  any  trust,  or  by  way  of  mortgage,  it  shall 
be  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vesting 
in  any  person  or  persons  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any  in- 
terest in  respect  thereof;  and  when  any  person  or  persons  shall  be  entitled  jointly 
with  any  lunatic  or  person  of  unsound  mind  to  any  stock  or  chose  in  action  upon 
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any  trust,  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  said  Lord  Chancellor 
to  make  au  order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any  in- 
terest in  respect  thereof,  either  in  such  person  or  persons,  so  jointly  entitled 
as  aforesaid,  or  as  such  last-mentioned  person  or  persons,  together  with  any 
other  person  or  persons  the  said  Lord  Chancellor  may  appoint :"  13  &  14  Vict.  o. 
60,  s.  3. 

There  is  jurisdiction,  although  the  lunatic  may  not  have  been  so  found  by  in- 
quisition and  the  lunacy  is  contested :  i?e  ¥iall,  8  De  Gr.  M.  &  Gr.  439 ;  see  also 
25  &  26  Vict.  c.  86. 

Where  there  is  no  other  disability  except  unsoundness  of  mind,  the  application 
must  be  made  in  lunacy :  Dan.  5th  ed.  p.  1803,  citing  Re  Ormerod,  3  De  G.  &  J. 
249 ;  Be  Good  Iritent  Society,  2  W.  R.  671 ;  Jeffryes  v.  Brysdale,  7  Jur.  (N.S.) 
657  ;  9  W.  R.  428 ;  .5em»^  v.  OUrTc,  L.  R.  4  Ch.  167.  ■ 

And  where  an  order  for  the  appointment  of  new  trustees  of  the  property  of  a 
lunatic,  or  person  of  unsound  mind,  is  required,  the  application  should  be  made 
in  Chancery  as  well  as  in  Lunacy :  Re  Arrowsmith's  Trusts,  6  W.  R.  642  ;  4  Jur. 
(N.S.)  1123  ,•  Re  Stewart,  8  W.  R.  297 ;  Be  Boyce,  12  W.  R.  359 ;  fferring  v. 
Glark,  L.  R.  4  Ch.  167 ;  Re  Owen,  L.  R.  4  Ch.  782  ;  Re  Mason,  L.  R.  10  Ch. 
273. 

And  in  such  case  service  of  the  petition  on  the  trustee  of  unsound  mind  is  not 
necessary :  Re  Green,  L.  R.  10  Ch.  273. 


Land. 

Bare  Trustees — Maa-ried  Women. 

.  "  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  heredita- 
ment of  which  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall 
vest  like  a  chattel  real  in  the  legal  personal  representative  from  time  to  time  of 
such  trustee ;"  but  this  provision  does  not  apply  to  lands  registered  under  the 
Land  Transfer  Act :  38  &  39  Vict.  c.  87,  s.  48. 

"  When  any  freehold  or  copyhold  hereditament  shall  be  vested  in  a  married 
woman  as  a  bare  trustee,  she  may  convey  or  surrender  the  same  as  if  she  were  a 
ferm  sole  "  :  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  6. 

I 

Land. 

Infant  Trustee  or  Mortgagee — Trustee  Act,  1850,  sects.  7,  8. 

Let  the  lands,  &c.,  comprised  in  the  indenture  dated,  &c.  [or,  subject 
to  the  trusts  of  the  will  of  A.J,  whereof  the  infant  A.  is  seised  [or,  pos- 
sessed] upon  a  trust  [within  the  meaning  of  the  Trustee  Acts,  1850 
and  1862]  [or,  by  way  of  mortgage]  vest  in  B.  for  all  the  estate  of  the 
said  A.  therein.  If  contingent  right  of  infant  to  be  released,  add :  Let  the 
lands,  &o.,  be  wholly  released  from  the  contingent  right  to  which 
the  infant  A.  is  entitled  upon  trust  [or,  by  way  of  mortgage],  as  in 
the  petition  mentioned.  If  contingent  right  of  infant  to  vest,  add :  Let  the 
contingent  right  to  which  the  infant  A.  is  entitled  upon  trust  [or,  by 
way  of  mortgage]  vest,  &c. 
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Legal  Estate  vested  to  Uses  in  Bar  of  Dower — Sect.  7. 
Let  the  closes,  pieces,  or  parcels  of  land  situate,  &c.,  vest  in  J.  H.  G. 
and  Ms  heirs  to  such  uses,  for  such  estates,  and  in  such  manner  as  the 
said  J.  H.  G.  shall  by  any  deed  or  deeds  appoint :  and  in  default  of 
and  until  such  appointment,  and  so  far  as  no  such  appointment  shall 
extend,  to  the  use  of  the  said  J.  H.  G.  and  his  assigns  during  his  life 
without  impeachment  of  waste ;  and  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime  to  the  use  of  J.  W.  and  his  heirs 
during  the  life  of  J.  H.  G.  in  trust  for  him  and  his  assigns ;  and  after 
the  determination  of  that  estate  to  the  use  of  the  said  J.  H.  G.,  his 
heirs  and  assigns  for  ever.     Be  Lush,  5  De  G.  &  Sm.  436. 

"  Where  any  infaat  shall  he  seised  or  possessed  of  any  lands  upon  any  trust,  or 
by  way  of  mortgage,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order 
vesting  such  lands  in  such  person  or  persons,  in  such  manner  and  for  such  estate 
as  the  said  Court  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if  the 
infant  trustee  or  mortgagee  had  been  twenty-one  years  of  age,  and  bad  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  manner  and  for  the 
same  estate  ":  13  &  14  Vict.  c.  60,  s.  7. 

The  Court  has  made  an  order  under  this  section  vesting  the  legal  estate  in  a 
purchaser  to  uses  in  bar  of  dower :  Be  Lush,  5  De  Gr.  &  Sm.  436 ;  Order,  supra ; 
Davey  v.  Miller,  1  Sm.  &  Gr.  App.  19. 

And  to  vest  the  legal  estate  in  the  petitioners  to  such  uses  as  they  should 
appoint,  and  in  default  to  the  use  of  the  petitioners  in  fee ;  Be  Powell,  4  K.  &  J. 
338. 

Where  the  legal  estate  was  outstanding  in  the  infant  heir  of  an  intestate  mort- 
gagee, and  the  mortgagor  had  devised  the  equity  of  redemption  charged  with  a 
legacy,  an  order  was  made  vesting  "  subject  to  the  legacy ":  Be  Ellerthorpe,  18 
Jur.  669. 

A  vesting  order  will,  if  consented  to  by  the  protector  of  the  settlement,  bar  all 
estates  in  remainder,  and  not  pass  a  mere  base  fee :  Powell  v.  Mathews,  1  Jur. 
(N.S.)  973. 

Where  a  vendor  agrees  to  sell  real  estate  to  a  company  and  dies,  having  devised 
bis  real  estate  to  an  infant  devisee,  the  infant  is  a  trustee  within  the  meaning  of 
the  Act.  and  a  vesting  order  may  be  made  on  petition  under  the  Act :  Be  Lowey's 
Will,  L.  E.  15  Bq.  78 ;  see  also  Be  BusselVs  Estate,  12  Jur.  (N.S.)  224. 

"  Where  any  infant  shall  be  entitled  to  any  contingent  right  in  any  lands  upon 
any  trust,  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Court  of  Chancery  to 
make  an  order  wholly  releasing  such  lands  from  such  contingent  right,  or  dis- 
posing of  the  same  to  Such  person  or  persons  as  the  said  Court  shall  direct ;  and 
the  order  shall  have  the  same  effect  as  if  the  infant  had  been  twenty-one  years  of 
age,  and  had  duly  executed  a  deed  so  releasing  or  disposing  of  the  contingent 
right ":  13  &  14  Vict.  c.  60,  s.  8. 

Where  a  covenant  had  been  entered  into  by  A.  to  surrender  copyholds  to  the 
use  of  B.,  and  until  the  surrender  should  be  made  A.  was  to  stand  seised  of  the 
copyholds  "  upon  trust  for  and  to  surrender  the  same  to  B.,"  upon  A.  going  out  of 
the  jurisdiction  without  surrendering  the  case  was  held  to  be  one  of  express  trust, 
and  a  person  appointed  under  sects.  8  and  20  to  surrender  without  a  decree  for 
specific  performance :  Be  ColUngwood,  6  W.  E.  536 ;  see  also  Be  Cuming,  L.  R. 

5  Cb.  72.      ' 

2  z 


694  STATDTORY  JURISDICTION.  [Past  III. 

Land — Trustees  out  of  Jurisdiction. 

Orders  under  Sects.  9,  10,  11,  12. 

If  sole  Trustee:  Let  the  lands,  &o.,  whereof  A.  is  seised  [or,  possessed] 
upon  trust  [under  the  will  of  — ,  or  under  the  indenture  dated,  &e.] 
as  in  the  petition  nientioned,  vest  in  B.  for  the  estate  therein  of  the 
said  A.  If  joint  trustee  :  Let  the  lands,  &c.,  whereof  A.  and  B.  are 
seised  [or,  possessed]  jointly  with  0.  upon  trust,  &o.,  as  in  the  petition 
mentioned,  vest  in  the  said  A.  and  B.  for  the  estate  therein  of  the  said 
A.,  B.,  and  C.  If  contingent  rights  released :  Let  the  lands,  &c.,  be  wholly 
released  from  the  contingent  right  therein  to  which  —  is  entitled 
upon  trust,  &c.  If  contingent  right  vested :  Let  the  contingent  right  to 
which  —  is  entitled  [jointly  with,  &c.]  upon  trust  as  in  the  petition 
mentioned,  vest,  &c. 

"  When  any  person  solely  seised  or  possessed  of  any  lands  upon  any  trust  shall 
be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  found,  it  shall 
be  lawful  for  the  said  Court  to  make  an  order  vesting  such  lands  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  said  Court  shall  direct;  and 
the  order  shall  have  the  same  effect,"  &c. :  13  &  14  Vict.  c.  60,  s.  9 ;  see  Se 
nutter,  4  W.  R.  791 ;  Wilkes  v.  Oroom,  6  De  Gr.  M.  &  G.  205. 

"  When  any  person  or  persons  shall  be  seised  or  possessed  of  any  lands  jointly 
with  a  person  out  of  the  jurisdiction,  or  who  cannot  be  found,  it  shall  be  lawful 
for  the  said  Court  to  make  an  order  vesting  the  land  in  the  person  or  persons 
so  jointly  seised  or  possessed,  or  in  such  last-mentioned  person  or  persons  in 
snch  manner,"  &c.,  "  and  the  order  shall  have  the  same  effect,"  &o. :  13  &  14 
Vict.  c.  60,  s.  10 ;  see  Smith  v.  Smith,  8  Drew.  72 ;  18  Jur.  1047  ;  lie  Marquis 
of  Bute,  5  Jur.  (N.S.)  487  ;  Be  Tempter,  4  N.  R.  494,  cited  in  Daniell,  p.  1805; 
Re  Osborn,  L.  R.  12  Eq.  392. 

The  contingent  rights  of  a  sole  trustee  out  of  the  jurisdiction,  or  who  cannot 
be  found,  or  of  trustees  jointly  entitled  with  others  out  of  the  jurisdiction,  may 
be  released  or  disposed  of  as  the  Court  shall  direct :  13  &  14  Vict.  c.  60, 
ss.  11, 12. 

The  word  "  trust "  shall  not  mean  the  duties  incident  to  an  estate  conveyed  by 
way  of  mortgage :  Interpretation  clause,  s.  2. 

And  upon  a  mortgage  of  real  estate  to  two  persons,  one  of  whom  went  out  of 
the  jurisdiction,  the  Court  was  held  to  have  no  jurisdiction  to  make  an  order 
vesting  in  the  purchaser  the  estate  of  the  absent  mortgagee  who  had  not  been  paid 
off:  Be  Oshorn,  L.  R.  12  Eq.  392. 

Land — ^Deceased  Trustees. 
Orders  wnder  Sects.  13, 14, 15,  amd  16. 

Under  sect.  13:  Let  the  lands,  &c.,  situate,  &c.,  whereof  A.  and  B. 
were  jointly  seised  [or,  possessed]  upon  trust  as  in  the  petition  men- 
tioned vest  in  —  for  the  estate  of  —  [the  survivor]  therein. 

Under  sect.  14:  Let  the   lands,    &c.,    situate,  &c.,  whereof  A.  was 


Ch.  XLT.]  the  trustee  acts,  1850  and  1852.  6£'5 

seised  [or,  possessed]  upon  trust  [jointly  with  — ]  as  in  the  petition 
mentioned,  vest,  &c.,  for  the  estate  of  which  —  if  living  has  or  if 
dead  had  therein. 

Under  sect.  15 :  Let  the  lands,  situate,  &o.,  whereof  A.  died  seised 
[or,  possessed]  upon  trust  as  in  the  petition  mentioned,  vest  in  —  for 
the  estate  therein  of  the  said  A.  at  the  time  of  his  death  [or,  for  the 
estate  therein  of —  the  heir  [or,  devisee]  of  the  said  A.] 

Under  sect.  16.  If  lands  to  he  released  from  contingent  right:  Let  the 
lands  situate,  &c.,  he  wholly  released  and  discharged  from  the  contin- 
gent right  to  which  the  same  are  subject  in  any  unborn  child  or 
children  of,  &c.,  who  upon  coming  into  existence  would  in  respect 
thereof  have  become  seised  or  possessed  upon  trust,  &c.,  as  in  the 
petition  mentioned ;  or,  if  contingent  right  to  vest :  Let  the  lands,  &c., 
vest  in  —  for  the  estate  thereiil  of  which  any  unborn  child  or  children 
of  —  would  upon  coming  into  existence,  <feo. 

"  Where  there  shall  have  been  two  or  more  persons  jointly  seised  or  possessed 
of  any  lands  upon  any  trust,  and  it  shall  be  uncertain  which  of  such  trustees  was 
the  survivor,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vest- 
ing such  lands  ia  such  person  or  persons  in  such  manner  and  for  such  estate  as 
the  Court  shall  direct ;  and  the  order  shall  have  the  same  effect,"  &c. :  13  &  14 
Yict.  c.  60,  s.  13. 

"  Where  any  one  or  more  person  or  persons  shall  have  been  seised  or  possessed 
of  any  lands  upon  any  trust,  and  it  shall  not  be  known  as  to  the  trastee  last 
known  to  have  been  seised  or  possessed  whether  he  be  living  or  dead,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting,"  &o. .  sect.  14. 

"  When  any  person  seised  of  any  lands  upon  any  trust  shall  have  died  intestate 
as  to  such  lands  without  an  heir,  or  shall  have  died  and  it  shall  not  be  known  who 
is  his  heir  or  devisee,  it  shall  be  lawful  for  the  Court  of  Cliancery  to  make  an 
order  vesting  such  lands  in  such  person  or  persons,"  &c.,  "and  the  order  shall 
have  the  same  effect,"  &o. :  sect.  15. 

Where  a  vendor  after  conveying  the  equitable  estate  became  seised  of  the  legal 
estate  and  died  intestate  without  an  heir,  the  vendor  was  held  to  be  a  trustee 
within  the  meaning  of  the  Act :  Be  Wilkinson,  10  Jur.  (N.S.)  716. 

The  word  "  trust "  is  not  to  mean  "  the  duties  incident  to  an  estate  conveyed 
by  way  of  mortgage :"  sect.  2.  But  where  land  had  been  conveyed  to  a  mort- 
gagee upon  trusts  for  sale  and  to  apply  the  surplus  moneys,  a  vesting  order  was 
made  under  the  section :  Be  Underwood,  3  K.  &  J.  745 ;  Be  Kteler,  9  Jur. 
(N.S.)  95. 

Where  there  had  been  a  devise  of  real  estate  to  a  trustee  upon  trust  for  sale, 
but  the  trustee  had  died  in  the  lifetime  of  testatrix,  it  was  held  that  in  the 
absence  of  the  heir  of  the  testatrix  the  Court  had  no  jurisdiction  to  make  a  vesting 
order :  Gimson  v.  Simpson,  L.  B.  5  Bq.  332. 

Where  a  vendor  had  covenanted  to  surrender  copyholds  to  a  purchaser,  and  the 
purchase-money  paid,  the  vendor  dying  before  surrender,  and  the  customary  heir 
bein"  of  unsound  mind,  the  heir  was  held  to  be  a  trustee  for  the  benefit  of  the 
purchaser,  and  an  order  to  convey  made  under  the  Act :  Be  Cuming,  L,  R.  5 

Ch.  72. 

Where  a  surviving  trustee  of  leaseholds  had  died  intestate  without  a  legal 

2  z  2 
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personal  representative,  and  a  new  trustee  had  been  appointed,  the  Court  had  re- 
fused to  make  a  vesting  order  under  section  15  ;  or  to  appoint  an  additional  trustee 
under  section  32,  fur  the  sake  of  a  vesting  order  under  sect.  34 :  Be  Dalgleish's  Settle- 
ment, L.  R.  1  Ch.  D.  46.  But  see  Be  Bathlone,  L.  R.  1  Ch.  D.  483  ;  post,  p.  711. 

"  When  any  lands  are  subject  to  a  contingent  right  in  an  unborn  person  or  class 
of  unborn  persons,  who,  upon  coining  into  existence,  would  in  respect  thereof 
become  seised  or  possessed  of  such  lands  upon  any  trust,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  which  shall  wholly  release  and  discharge 
such  lands  from  such  contingent  right  in  such  unborn  person  or  class  of  unborn 
persons,  or  to  make  an  order  which  shall  vest  in  any  person  or  persons,"  &o. : 
sect.  16. 

Upon  a  hill  filed  for  specific  performance  by  purchasers  against  the  parties  en- 
titled under  a  settlement,  a  decree  was  made  that,  upon  payment  of  the  purchase- 
moneys,  the  properties  should  be  discharged  from  the  contingent  rights  of  unbom 
persons :  Hargreaves  v.  Wright,  1  "W.  R.  409 ;  see  also  Wake  v.  Wake,  17  Jur. 
545 ;  1  W.  R.  283. 


Land— Trustee  refusing  or  neglecting  to  convey  or  release. 

Orders  under  Sect.  2  of  Extension  Act 

Let  the  lands,  &c.,  whereof  A.  [the  trustee  who  has  wilfully  re- 
fused or  neglected,  &o.]  is  solely  [or,  jointly  with  B.  and  C]  seised 
[or,  possessed]  [or  wherein  A.  has  a  contingent  right,  &o.J  npon  trust 
as  in  the  petition  mentioned,  vest  in  —  for  the  estate  therein  of  the 
said  A.  If  contingent  right  released :  Let  the  lands,  &c.,  wherein  the 
said  A.  has  a  contingent  right  upon  trust,  &o.,  he  released  from  such 
contingent  right. 

"  Where  any  person  is  or  shall  be  jointly  or  solely  seised  or  possessed  of  any 
lands,  or  entitled  to  a  contingent  right  therein  upon  any  trust,  and  a  demand 
shall  have  been  made  upon  such  trustee  by  a  person  entitled  to  require  a  convey- 
ance or  assignment  of  such  lands,  or  a  duly  authorized  agent  of  such  last-men- 
tioned person,  requiring  such  trustee  to  convey  or  assign  the  same,  or  to  release 
such  contingent  right,  it  shall  be  lawful  for  the  Court  of  Chancery,  if  the  said 
Court  shall  be  satisfied  that  such  trustee  has  wilfully  refused  or  neglected  to 
convey  or  assign  the  said  lands  for  the  space  of  twenty-eight  days  after  such  de- 
mand, to  make  an  order  vesting  such  lands  in  such  persons  in  such  manner  and 
for  such  estate  as  the  Court  shall  direct ;  and  the  said  order  shall  have  the  same 
effect,"  &c. :  15  &  16  Vict.  c.  55,  s.  2. 

Where  a  mortgagor  had  covenanted  to  surrender  copyholds  to  his  mortgagee, 
and  had  neglected  to  make  the  surrender  within  the  twenty-eight  days,  the  mort- 
gagor was  held  to  be  a  trustee  for  the  mortgagee,  and  a  vesting  order  made  with- 
out a  suit  for  specific  performance :  see  also  Be  Cuming,  L.  E.  5  Ch.  72 ;  Be 
Baxter,  2  Sm.  &  Giff.  App.  5 ;  Be  O'DmneU's  Trusts,  19  W.  E.  522. 

And  in  such  a  case  the  order  will  be  made  upon  the  petition  of  the  mortgagee 
without  service  on  the  mortgagor  :  Be  Crowe's  Mortgage,  L.  R.  13  Eq.  26. 
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Land — ^Death  of  Mortgagee  without  Possession  or  Eeceipt  of  Eents. 
Orders  under  Sect.  19. 
Let  the  lands,  &c.,  comprised  in  the  indenture  dated,  &c.,  and  thereby 
conveyed  by  way  of  mortgage  to  A.,  who  is  since  deceased,  vest  in  — 
for  the  estate  of  the  said  A.,  therein  [or,  for  the  estate  of  the  heir  or 
devisee  of  the  said  A.,  or,  for  the  estate  of  the  survivor  of  the  devisees 
of  the  said  A.,  or,  for  the  estate  of  the  said  A.,  or  of  his  heir  or 
devisee  (if  any)  therein.] 

"  When  any  person  to  whom  any  lands  have  been  conveyed  by  way  of  mort- 
gage shall  have  died  without  having  entered  into  the  possession  or  into  the  receipt 
of  the  rents  and  profits  thereof,  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  paid  to  a  person  entitled  to  receive  the  same,  or  such  last-men- 
tioned person  shall  consent  to'  an  order  for  the  re-conveyance  of  such  lands,  then, 
in  any  of  the  following  cases,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  such  lands  in  such  person  or  persons  in  such  manner  and  for 
such  estate  as  the  said  Court  shall  direct ;  (that  is  to  say,) 

Where  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  jurisdiction 

of  the  Court  of  Chancery,  or  cannot  be  found : 
Where  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  demand  by  a  person 
entitled  to  require  a  conveyance  of  such  lands,  or  a  duly  authorized  agent 
of  such  last-mentioned  person,  have  stated  in  writing  that  he  will  not 
convey  the  same,  or  shall  not  convey  the  same  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  conveying  such  lands  shall  have 
been  tendered  to  him  by  a  person  entitled  as  aforesaid,  or  a  duly  authorized 
agent  of  such  last-mentioned  person  : 
Where  it  shall  be  uncertain  which  of  the  several  devisees  of  such  mortgagee 

was  the  survivor : 
Where  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees  of  such 
mortgagee,  or  as  to  the  heir  of  such  mortgagee,  whether  he  be  living  or 
dead : 
Where  such  mortgagee    shall    have  died   intestate  as  to  such  lands  and 
without  an  heir,  or  shall  have  died,  and  it  shall  not  be  known  who  is  his 
heir  or  devisee : 
And  the  order  of  the  said  Court  of  Chancery  made  in  any  of  the  foregoing 
cases  shall  have  the  same  effect,"  &c. :  13  &  14  Vict.  c.  60,  s.  19.     For  cases 
under  this  section  see  lie  Baden,  1  De  G.  M.  &  G.  57  ;  16  Jur.  279 ;  Re  Lea, 
6  W.  B.  482 ;  Be  Hewitt,  27  L.  J.  302. 

Conveyance,  Assignment,  and  Transfer. 

Orders  under  Sects.  20  and  21. 

"  In  every  case  where  the  Court  is  enabled  to  make  an  order  haying  the  effect  of 
a  conveyance  or  assignment,  or  having  the  effect  of  a  release  or  disposition  of  tJie 
contingent  right  of  any  person  or  persons,  an  order  appointing  a  person  to  convey, 
or  assign,  or  release,  &c.,  may  be  made ;  and  in  every  case  where  the  Court  is 
enabled  to  make  an  order  vesting  the  right  to  transter  any  stock  transferable  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of  any 
other  company,  &o.,  an  order  may  be  made,  if  more  convenient,  directing  the 
secretary,  deputy-secretary,   or  accountant-general  for  the    time  being  of  the 
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GoTernor  and  Company  of  the  Bank  of  England,  or  any  officer  of  such  other 
company  or  society,  at  once  to  transfer  or  join  in  transferring  the  stock  to  the 
person  or  persons  to  be  named  in  the  order,"  &c. :  sect.  20. 

The  Courts  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of  Chancery  in  the 
county  palatine  of  Lancaster,  and  the  Court  of  Chancery  in  the  county  palatine 
of  Durham,  have  jurisdiction  to  make  a  similar  order  as  to  lands  within  their 
jurisdictions  respectively  :  sect.  2L 


Stock — Thustees  out  of  Jurisdiction. 
Joint  Trustees — Sole  Trustee — Infant — Sect.  22. 

It  appearing  that  under  an  indenture  dated,  &c.  [or,  tinder  the 
will  of  — ,  the  testator  in  the  petition  named],  A.  and  B.  are  jointly 
entitled  with  C,  who  is  out  of  the  jurisdiction  of  this  Court  [or,  can- 
not be  found,  or,  concerning  whom  it  is  uncertain  whether  he  be  living 
or  dead,  or,  ifwnder  15  <fc  16  Vict.  c.  55,  a.  3,  who  is  an  infant]  to  the  — 
[describe  stocle]  standing  in  their  names  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England  upon  trust  as  in  the  petition 
mentioned,  and  that  the  petitioners  are  beneficially  interested  in  [or, 
have  been  duly  appointed  truistees  of]  the  said  [describe  stock'].  Let  the 
right  to  transfer  the  said  —  [and  to  receive  the  dividends  or  income 
thereof]  vest  in  the  said  A.  and  B.  [or,  in  the  said  A.  and  B.  jointly 
with  D.]  Let  them  transfer  the  said  [stock]  into  their  own  names, 
to  be  held  by  them  upon  the  trusts  of  the  said  indenture  [or,  will],  or 
such  of  the  said  trusts  as  are  now  subsisting  or  capable  of  taking 
eifect.  If  chose  in  action :  Let  the  right  to  sue  for  and  recover  the  sum 
of  £ —  in  the  petition  mentioned  [and  any  interest  in  respect  thereof] 
vest,  &c. 

If  sole  trustee :  It  appearing,  &c.,  that  A.,  who  is  out  of  the  jurisdic- 
tion [or,  cannot  be  found],  is  entitled,  &c,,  as  sole  trustee  thereof  and 
that  the  petitioners  are  beneficially  interested  in  the  said  —  [describe 
stocJc],  Let  the  right  to  transfer,  &c.  [and  to  receive  the  dividends,  &c.], 
vest,  &c.     Let  them  transfer,  &o. 

Co-Trustee  out  of  Jurisdiction— Dividends  to  vest  during  Joint  Lives  of 

Trustees. 

Let  the  right  to  receive  the  dividends  now  due  or  hereafter  to  accrue 
due  during  the  joint  lives  of  the  petitioners  G.  P.,  J.  F.,  and  A.  S.  on 
the  £ —  Bank  Stock,  or  any  other  sum  of  Bank  Stock  standing  in  the 
names  of  the  said  petitioners  G.  P.,  J.  F.,  and  A.  S.  as  three  of  the 
trustees  of  the  indenture  dated,  &c.,  jointly  with  W.  E.,  who  is  out  of 
the  jurisdiction,  vest  in  the  petitioners  G.  P.,  J.  F.,  and  A.  S.  alone. 
Peyton's  Settlement,  2  De  G.  &  J.  290. 
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Stock — Trustees  out  of  Jueisdiction. 

"  Where  any  person  or  persons  shall  be  jointly  entitled  with  any  person  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  who  cannot  be  found,  or  concerning 
whom  it  shall  be  uncertain  whether  he  be  living  or  dead,  to  any  stock  or  chose  in 
action  upon  any  trust,  it  shall  be  lawful  for  the  said  Court  to  make  an  order 
vesting  the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  such  chose  in  action,  or  any  interest  in  respect 
thereof,  either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid,  or  in  such 
last-mentioned  person  or  persons  together  with  any  person  or  persons  the  said 
Court  may  appoint ;  and  when  any  sole  trustee  of  any  stock  or  chose  in  action 
shall  be  out  of  the  jurisdiction  of  the  said  Court,  or  cannot  be  found,  or  it  shall 
be  uncertain  whether  he  be  living  or  dead,  it  shall  be  lawful  for  the  said  Court  to 
make  an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof,  in  any  person  or  persons  the  said  Court  may  appoint :" 
13  &  14  Vict.  c.  60,  s.  22. 

When  any  infant  shall  be  solely  entitled  to  any  stock  upon  any  trust,  it  shall 
be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  in  any  person  or 
persons  the  right  to  transfer  such  stock  or  to  receive  the  dividends  or  income 
thereof ;  and  when  any  infant  shall  be  entitled  jointly  with  any  other  person  or 
persons  to  any  stock  upon  any  trust,  it  shall  be  lawful  for  the  said  Court  to  make 
an  order  vesting  the  right  to  transfer  such  stock  or  to  receive  the  dividends  or 
income  thereof,  either  in  the  person  or  persons  jointly  entitled  with  the  infant,  or 
in  him  or  them  together  with  any  other  person  or  persons  the  said  Court  may 
appoint :  Trustee  Extension  Act  (15  &  16  Vict.  c.  55,  s.  3). 

Where  the  husband  of  an  executrix  was  out  of  the  jurisdiction  a  vesting  order 
was  made  imder  this  section :  Ex  parte  Bradshaw,  2  De  G.  M.  &  G.  900. 

But  where  one  of  the  trustees  was  dead,  and  it  was  uncertain  whether  the  other 
was  alive  or  not,  the  Court  refused  to  treat  him  as  a  sole  trustee :  Be  Randall, 
1  Drew.  401 ;  Dan.  5th  ed.  p.  1810. 

Under  certain  circumstances  the  Court  will  vest  the  right  to  the  stock  or  chose 
in  action  in  the  persons  beneficially  interested :  Be  Byan,  9  W.  R.  137  ;  Ex  parte 
Bradshaw,  supra ;  but  see  Be  Brass,  4  W.  R.  764 ;  Be  Bcmrke,  2  De  G.  J.  & 
S.  426,  cited  in  Dan.  5th  ed.  p.  1810. 

Where  stock  was  standing  in  the  names  of  three  trustees  and  an  infant,  two  of 
the  trustees  being  dead  and  the  third  out  of  the  jurisdiction,  the  Court  appointed 
a  guardian,  allowed  maintenance,  and  vested  the  right  to  receive  the  dividends 
in  the  guardian  during  the  infant's  minority :  Be  Morgan,  1853,  B.  1231 ;  Seton, 
825. 

The  words  "  to  receive  the  dividends  or  income  thereof,"  in  the  22nd  section 
have  been  held  to  apply  to  dividends  which  might  accrue  during  the  joint  lives  of 
the  trustees,  and  not  to  be  restricted  to  dividends  due  at  the  date  of  the  order : 
Be  Peyton's  Settlement,  2  De  G.  &  J.  290. 

Stock — Sole  Trustee — Kefusal  or  Neglect  to  teanskee. 

Sects.  23  and  24 — Sects.  4  and  6  of  Extension  Apt. 

Order  under  Sect.  23. 

It  appearing  that  A.  is  the  sole  trustee  of  the  sum  of  £ —  [Bank  3  per 

Cent.  Annuities]  standing  in  the  name  of  A.  in  the  books  of  the  Governor 
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and  Company  of  the  Bank  of  England  by  the  description  of,  &c.,  and 
that  the  said  A.  has  neglected  [or,  refused]  to  transfer  the  said 
annuities  [and  to  receive  the  dividends  or  income  thereof]  according 
to  the  direction  of  B.,  the  person  absolutely  entitled  thereto,  for  the 
space  of  twenty-eight  days  next,  after  a  request  in  writing  for  that 
purpose  has  been  made  to  him  by  the  said  B.,  Let  the  sole  right  to 
transfer  the  said  annuities  [and  to  receive  the  dividends  or  income 
thereof]  vest  in  B.  [or,  in  B.  and  C]  If  to  new  trustee  or  trustees: 
Let  him  or  them  transfer  the  said  annuities  into  his  [or,  their]  own 
name  [or,  names]  to  be  held  upon  the  trusts,  &c.  If  chose  in  action 
vested :  Let  the  right  to  sue  for  and  recover  the  sum  of  £ — ,  secured 
by  the  indenture  dated,  &o.  [or,  any  interest  in  respect  of  such  sum], 
vest  in,  &o. 

Stock — Joint  Trustee — Befusdl  or  neglect  to  transfer — Sect.  24. 

It  appearing,  &c.,  and ,  that  A.  and  B.  in  the  petition  named  are 
the  joint  trustees  of  the  sum  of  £ —  [Bank  annuities]  standing  in  the 
names  of,  &c.,  in  the  books,  &c.,  and  that  the  said  A.  has  neglected  [or, 
refused],  &c..  Let  the  right  to  transfer,  &c.  [and  to  receive  the  dividends 
and  income,  &o.]  vest,  &c.  Let  him  or  them  transfer,  &o.  If  chose  in 
action  vested :  Let  the  right  to  sue  for  and  recover,  &c.,  vest,  &c. 


Stoch — Sole  Name  of  Deceaseds-Sect,  25, 

It  appearing  that  the  petitioners  are  beneficially  interested  in  [or, 
have  been  appointed  trustees  of]  the  sum  of  £ —  standing  in  the 
sole  name  of  A.  (deceased)  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England  by  the  description,  &c.,  and  that  B.,  the 
personal  representative  of  A.,  is  out  of  the  jurisdiction  [or,  cannot  be 
found,  or,  that  it  is  uncertain  whether  B.,  the  personal  representative 
of  A.,  is  living  or  dead,  or,  that  B.  has  neglected  or  refused  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  thereof,  for  the  space 
of  twenty-eight  days,  &c.],  Let  the  right  to  transfer,  &c.,  and  to  receive 
&e.,  vest,  &c.     Let  him  or  them  transfer,  &c. 

Stock — Neglect  or  Befusdl  after  Order  served — Sect.  4s  of  the  Extension  Act. 

It  appearing  that  the  petitioners  are  beneficially  interested,  &c., 
and  that  A.  has  neglected  [or,  refused]  to  transfer  the  said  —  Bank 
Annuities  [or,  to  receive  the  dividends  and  income  thereof]  for  the 
space  of  twenty-eight  days  after  an  order  of  this  Court  for  that  purpose 
has  been  served  upon  him.  Let  the  right  to  transfer,  &c.,  and  to 
receive,  &p.,  vest,  &c.    Let  him  or  them  transfer,  &c. 
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Stock  in  Sole  Name  of  Deceased  Person — Personal  BepresenMive 
refusing,  dc. — Sect  5  of  Extension  Act. 

It  appearing  that  the  petitioners  are  benefically  interested  in  [or, 
have  been  appointed  trustees  of]  the  sum  of  £ —  standing  in  the  sole 
name  of  A.  (deceased)  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England  by  the  description,  &c.,  and  that  B.,  the  personal 
representative  of  A.,  has  neglected  [or,  refused]  to  transfer  such  stock 
[and  to  receive  the  dividends  or  income  thereof]  according  to  the 
direction  of  C,  the  person  absolutely  entitled  thereto,  for  the  space  of 
twenty-eight  days  after  an  order  of  the  Court  of  Chancery  for  that 
purpose  has  been  served  upon  him,  Let  the  right  to  transfer,  &c.,  and 
to  receive,  &c.,  vest,  &o. 

Stock — Neglect  or  Eefosal  to  Transfer. 

"  Where  any  sole  trustee  of  any  stock  or  chose  in  action  shall  neglect  or  refuse 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for 
or  receive  such  chose  in  action,  or  any  interest  in  respect  thereof,  according  to  the 
direction  of  the  person  ahsolutely  entitled  thereto,  for  the  space  of  twenty-eight 
days  next  after  a  request  in  writing  for  that  purpose  shall  have  been  made  to  him 
by  the  person  absolutely  entitled  thereto,  it  shall  be  lawful  for  tlie  Court  of 
Chancery  to  make  an  order  vesting  the  sole  right  to  transfer  such  stock,  or  to 
receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  or  any  interest  in  respect  thereof,  in  such  person  or  persons  as  the  said 
Court  may  appoint " :  13  &  14  Vict.  c.  60,  s.  23. 

Where  any  one  of  the  trustees  of  any  stock  or  chose  in  action  shall  neglect  or 
refuse,  &c.,  for  the  space  of  twenty-eight  days,  &c.,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting,  &c.,  in  the  other  trustee  or  trustees, 
&o.,  or  in  any  person  or  persons  whom  the  said  Court  may  appoint  jointly  with 
such  other  trustee  or  trustees  :  13  &  14  Vict.  c.  60,  s.  24. 

"  When  any  stock  shall  he  standing  in  the  sole  name  of  any  deceased  person, 
and  his  or  her  personal  representative  shall  be  out  of  the  jurisdiction  of  the  Court 
of  Chancery,  or  cannot  be  found,  or  it  shall  be  uncertain  whether  such  personal 
representative  be  living  or  dead,  or  such  personal  representative  shall  neglect  or 
refuse,  &c.,  for  the  space  of  twenty-eight  days,  &c.,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting  the  right  to  transfer,  &c.,  in  any 
person  or  persons  whom  the  said  Court  may  appoint" :  13  &  14  Vict.  c.  60,  s.  25. 

As  to  the  effect  of  an  order  vesting  the  legal  right  to  transfer  stock:  see 
sect.  26. 

As  to  the  effect  of  an  order  vesting  the  legal  right  in  a  chose  in  action :  see 
sect.  27. 

And  as  to  the  effect  of  an  order  vesting  copyhold  lands  or  appointing  any 
person  to  convey :  see  sect.  28. 

"  Where  any  person  shall  neglect  or  refuse  to  transfer  any  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  any  chose  in  action,  or 
any  interest  in  respect  thereof,  for  the  space  of  twenty-eight  days  after  an  order 
of  the  Court  of  Chancery  for  that  purpose  shall  have  been  served  upon  him,  it 
shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  all  the  right 
of  such  person  to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof. 
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or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in  respect  thereof,  in 
such  person  or  persons  as  the  said  Court  may  appoint"  :  15  &  16  Vict.  c.  55,  s.  4. 

"  When  any  stock  shall  be  standing  in  the  sole  name  of  a  deceased  person,  and 
his  personal  representative  shall  refuse  or  neglect  to  transfer  such  stock  or  to  re- 
ceive the  dividends  or  income  thereof  for  the  space  of  twenty-eight  days  after  an 
order  of  the  Court  of  Chancery  for  that  purpose  shall  have  been  served  upon  him, 
it  shall  be  lawful  for  the  Coxirt  of  Chancery  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof,  in  any  person 
or  persons  whom  the  said  Court  may  appoint " :  15  &  16  Vict.  c.  55,  s.  5. 

The  words  "to  receive  the  dividends  or  income  thereof"  in  the  23rd  section  of 
the  13  &  14  Vict.  c.  60,  have  been  held  to  apply  only  to  dividends  which  had  ac- 
crued prior  to  the  request  being  made :  Be  Sartnall,  5  De  G.  &  Sm.  111. 

But  subsequently  they  have  been  held  (under  the  22nd  section)  to  apply  to 
such  future  dividends  as  might  accrue  during  the  joint  lives  of  the  trustees : 
He  Peyton's  Settlement,  2  De  G.  &  J.  290 ;  Order,  p.  698. 

A  tenant  for  life  is  absolutely  entitled,  within  the  meaning  of  sects.  23  and  24, 
where  the  application  is  for  payment  of  dividends :  Dan.  5th  ed.  p.  1813,  citing 
-Be  HartnaU ;  5  De  G.  &  Sm.  Ill ;  16  Jur.  33.  But  where  the  application  was 
for  the  transfer  of  the  stock,  a  "  request "  made  by  the  tenant  for  life  was  held 
insufficient :  Mackenzie  v.  Mackenzie,  5  De  G.  &  Sm.  338,  341 ;  16  Jur.  723. 

The  case  of  a  trustee  refusing  to  obey  an  order  of  the  Court  is  not  within  the 
meaning  of  the  23rd  and  24th  sections :  Ibid. ;  but  see  now  sect.  4  of  Trustee 
Extension  Act,  supra. 

A  petition  under  sects.  23  and  24  need  not  be  served  on  the  trustee  refusing  to 
receive  the  dividends  or  to  transfer  the  stock :  Dan.  5th  ed.  p.  1813  ;  Be  Baxter, 
2  Sm.  &  Giff.  App.  5  ;  see  also  Ex  parte  Bussell,  1  Sim.  (N.S.)  404. 

Copy  HOLDS  OR  Customary  Lands. 

Vesting  Order — Sect  28. 

IjET  the  copyhold  \or,  customary]  lands  situate,  &c.,  and  held  of  the 
manor  of  — ,  vest,  &c.,  for  all  the  estate,  &c.,  [see  Orders  under  sects.  32, 
34,  p.  707].  If  conveyance  ordered:  The  Court  doth  hereby  appoint  — 
to  convey  the  copyhold  lands,  &c.  [or,  assign  the  customary  lands,  &c.], 
to  — ,  in  the  petition  named,  or  as  he  shall  appoint. 

Copyholds — Sect.  28. 

'"  "Whenever  under  the  provisions  of  the  Act  an  order  has  been  made  vesting 
any  copyhold  or  customary  lands  in  any  person  or  persons,  and  such  order  shall 
be  made  with  the  consent  of  the  lord  or  lady  of  the  manor  whereof  such  lands 
are  holden,  then  the  lands  shall  without  any  surrender  or  admittance  in  respect 
thereof  vest  accordingly  "  :  13  &  14  Vict.  c.  60,  s.  28. 

"  And  whenever  under  any  provisions  of  the  Act  an  order  has  been  made  ap- 
pointing any  person  or  persons  to  convey  or  assign  any  copyhold  or  customary 
lands,  it  shall  be  lawful  for  such  person  or  persons  to  do  all  acts  and  execute  all 
instruments  for  completing  the  assurance  of  such  lands  ;  and  all  such  acts  and 
instruments  so  done  and  executed  shall  have  the  same  effect,  and  every  lord  and 
lady  of  a  manor,  and  every  other  person,  shall,  subject  to  the  customs  of  the 
manor  and  to  usual  payments,  be  equally  bound  and  compellable  to  make  admit- 
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tauce  to  suoh  lands,  and  to  do  all  other  acts  for  the  purpose  of  completing  the 
assurance  thereof,  as  if  the  persons  in  ■whose  places  an  appointment  shall  have 
been  made,  being  free  from  any  disability,  had  duly  done  and  executed  such  acts 
and  instruments  "  ■  Ibid. 

It  is  not  necessary  to  obtain  the  consent  of  the  lord  of  the  manor  to  the  vest- 
ipc;  order :  Re  Flatc-roft,  1  Jur.  (N.S.)  418 ;  Paterson  v.  Paterson,  L.  R.  2  Bq.  31 ; 
contra.  Be  ffoward,  3  W.  R.  605  ;  Cooper  v.  Jones,  2  .lur.  (N.S.)  59. 

Nor,  where  the  lord  of  the  manor  consents,  is  it  necessary  for  him  to  appear 
upon  the  application.  His  written  consent  verified  by  affidavit  is  sufficient :  Ayles 
V.  Cox,  17  Beav.  584. 

where  the  purchaser  of  a  lot  sold  under  a  decree  of  the  Court  presented  a  peti- 
tion for  the  vesting  order,  the  costs  of  the  order  were  directed  to  be  paid  out  of 
the  purchase-money  representing  that  lot:  Ayhs  v.  Cox,  17  Beav.  584. 

And  where  a  vesting  order  is  obtained  without  the  consent  of  the  lord  of  the 
manor,  it  does  not  prejudice, the  question  whether  he  is  entitled  to  a  single  or 
double  fine  upon  admittance :  Paterson  v.  Paterson,  L.  R.  2  Bq.  31. 

As  regards  the  fines  payable  under  the  vesting  order,  where  the  copyhold  vested 
is  that  of  an  infant  heir :  see  Paterson  v.  Paterson,  supra,  and  cases  there  cited ; 
Bristow  V.  Booth,  L.  R.  5  C.  P.  80 ;  Order,  p.  708. 

Land — Decree  for  Sale. 

Persons  interested  declared  Trustees — Sect.  29  of  Trustee  Act,  and  Sect.  1 

of  Extension  Act. 

Upon  tlie  application  of  A.  B.  by  the  CMef  Clerk's  certificate  dated, 
&c.,  allowed  the  purchaser  at  the  price  of  £ —  of  the  land  comprised  in 
Lot  1,  part  of  the  estate  sold  pursuant  to  the  decree  dated,  &c.,  and 
upon  reading,  &c.,  and  the  certificate  of  the  payment  into  Court  by  the 
said  A.  B.  of  the  sum  of  £ — ,  being  his  purchase-money,  &c.,  And  it 
appearing  that  the  Deft  C.  D.  is  seised  [or,  possessed]  of  [or,  en- 
titled to]  a  contingent  right  in  the  said  lands  comprised  in  the  said 
lot,  and  the  judge  being  of  opinion  that  the  said  C.  D.  is  to  be  deemed 
to  be  so  seised  [or,  possessed,  or,  entitled]  upon  a  trust  within  tlio 
meaning  of  the  Trustee  Act,  1850,  And  it  appearing  that  the  said 
C.  D.  is  an  infant,  or  out  of  the  jurisdiction  of  this  Court,  or  cannot  be 
found  [or,  if  no  disdbility,  that  it  is  expedient  for  the  purpose  of  carrying 
such  sale  into  effect  that  an  order  should  be  made  vesting  the  said 
lands  in  the  purchaser],  Let  the  said  lands  vest  in  the  said  A.  B.  the 
purchaser  for  all  the  estate  and  interest  therein  [or,  discharged  from 
the  contingent  right  therein]  of  the  said  C.  D. 

Note. — The  payment  of  the  purchase  money  should  be  shewn  in  this 
order,  and  also,  if  a  vesting  order  is  given,  the  ad  valorem  duty  on  the 
purchase-money. 

Land — Decree  foe  Sale. 

"  When  a  decree  shall  hiive  been  made  by  any  Court  of  Equity  directing  the 
sale  of  any  lands  for  the  payment  of  the  debts  of  a  deceased  person,  every  person 
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seised  or  possessed  of  such  lands,  or  entitled  to  a  contingent  right  therein  as  heir, 
or  under  the  will  of  such  deceased  debtor,  shall  be  deemed  to  be  so  seised  or 
possessed  or  entitled,  as  the  case  may  be,  upon  a  trust  within  the  meaning  of 
this  Act ;  and  the  Court  of  Chancery  is  hereby  empowered  to  make  an  order 
wholly  discharging  the  contingent  right,  under  the  will  of  such  deceased  debtor, 
of  any  unborn  person  " :  13  &  14  Vict.  c.  60,  s.  29. 

"  When  any  decree  or  order  shall  have  been  made  by  any  Court  of  Equity  direct- 
ing the  sale  of  any  lands  for  any  purpose  whatever,  every  person  seised  or  possessed 
of  such  land,  or  entitled  to  a  contingent  right  therein,  being  a  party  to  the  suit 
or  proceeding  in  which  such  decree  or  order  shall  have  been  made,  and  bound 
thereby,  or  being  otherwise  bound  by  such  decree  or  order,  shall  be  deemed  to  be 
so  seised,  or  possessed,  or  entitled  (as  the  case  may  be)  upon  a  trust  within  the 
meaning  of  the  Trustee  Act,  1850 ;  and  in  every  such  case  it  shall  be  lawful  for 
the  Court  of  Chancery,  if  the  said  Court  shall  think  it  expedient  for  the  purpose 
of  carrying  such  sale  into  effect,  to  make  an  order  vesting  such  lands,  or  any  part 
thereof,  for  such  estate  as  the  Court  shall  think  fit,  either  in  any  purchaser,  or  in 
such  other  person  as  the  Court  shall  direct ;  and  every  such  order  shall  have  the 
same  effect,"  &c. :  Trustee  Extension  Act  (15  &  16  Vict.  c.  55),  s.  1. 

Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the  testator,  and  an  order 
had  been  made  under  the  1  Will.  4,  c.  47,  that  the  guardian  of  the  infant  should 
surrender  them  to  the  purchaser,  the  purchaser  was  held  entitled  to  require  that 
an  order  should  be  made  discharging  the  contingent  rights  of  the  unborn  issue  of 
the  infant :  Wood  v.  Beetlestone,  1  K.  &  J.  213. 

The  application  for  orders  under  those  sections  are  now  made  at  Chambers : 
Cons.  Ord.  3421,  art  4. 

And  this  rule  is  imperative :  Clark  v.  Ward,  14  W.  E.  241. 

An  order  under  the  Trustee  Acts  may  be  made  in  a  cause  without  a  petition : 
Wood  V.  Beetlestone,  supra. 

The  infant  heir  of  a  person  who  has  died  intestate,  leaving  real  estate,  which 
he  had  in  his  lifetime  contracted  to  sell,  is  not  a  constructive  trustee  for  the  pur- 
chaser within  the  Act,  unless  he  has  been  declared  so  by  a  decree  of  the  Court : 
Be  Carpenter,  Kay,  418 ;  Be  Propert,  22  L.  J.  (Ch.)  948. 


Land— ^After  Deceee  For  Specific  Performance,  Partition  or 
Exchange. 

Interests  of  imborn  Persons — Sect.  30. 

Declare  that  the  Pit  A.  [or.  Deft  B.]  is  a  trustee  of  the  lands,  &c. 
[description  from  order]  within  the  meaning  of  the  Trustee  Act, 
1850,  and  Trustee  Extension  Act,  1852  [or.  Declare  that  the  interests 
of  the  unhorn  children  —  are  the  interests  of  persons  who  upon 
coming  into  existence  would  he  trustees  within  the  meaning  of  the 
Trustee  Act,  1850,  and  Trustee  Extension  Act,  1852].  Consequential 
directions  for  vesting,  or  conveyance,  or  discharging  contingent  right. 
See  Order  under  sect.  29. 
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Declaration  in  Suit  for  Specific  Performance  hy  Purchasers — Contingent 
Bights — Same  Section. 

Declark  that  the  several  contracts  dated,  &c.,  so  far  as  the  same  or 
any  of  them  remain  unperformed,  either  in  whole  or  in  part  ought  to  be 
specifically  performed,  &c.,  and  decree  the  same  accordingly.  Declare 
that  the  several  parties  Defts  in  this  cause,  virho  subject  to  and  in 
default  of  the  exercise  of  the  joint  power  of  appointment  vested  in  the 
Deft  Gr.  W.  and  C.  S.  W.,  deceased,  hy  the  indenture  dated,  &c.,  are 
bound  by  the  said  contracts,  &c. — Directions  for  the  Pits  to  pay  into 
Court  purchase-money  and  interest.  Declare  that  upon  payment 
by  the  Pits  of  the  several  purchase-moneys  and  interest  of  any  un- 
born person  or  persons  in  the  snid  lands,  who  might  claim  under  the 
limitations  of  the  indenture  dated,  &c.,  will  be  the  interests  of  the 
persons  who  upon  coming  into  existence  would  be  trustees  within  the 
intent  and  meaning  of  the  Trustee  Act,  1850.  Let  upon  such  pay- 
ments as  aforesaid,  the  estates  comprised  in  the  said  contracts  re- 
spectively in  respect  of  which  such  several  payments  shall  be  made 
be  wholly  released  and  discharged  from  the  contingent  rights  of  any 
such  unborn  persons  therein. 

And  it  appearing  by  the  affidavits  of,  &c.,  that  the  Defts  —  are 
infants,  and  that  all  the  said  Defts  are  necessary  parties  to  the  con- 
veyances, &c.,  Declare  that  the  said  infant  Defts  upon  such  payments 
being  made  by  the  respective  persons  aforesaid  will  be  trustees  for 
them  respectively  within  the  intent  and  meaning  of  the  Trustee 
Act,  1850.  Let  upon  such  payments  being  ma'de  all  proper  parties 
join  in  conveying,  &c..  And  thereupon  also  let  J.  W.,  of  Bradford,  in 
the  county  of  York,  gentleman,  be  appointed  to  join  in  conveying  the 
said  estates  for  all  the  estate  and  interest  therein  of  the  said  infants. 
Let  the  Conveyances  be  settled  by  the  judge.  Directions  for  taxa- 
tion of  costs  and  declaration  that  they  ought  to  be  paid  out  of  the 
purchase-moneys  —  Liberty  to  apply.  Hargreaves  v.  Wright,  ( V.-C.  W.) 
1  W.  E.  408. 

Specific  Performance — -Donee  of  Power  of  Jointuring^Gonstructive  Trust. 

Declare  that  the  Deft  the  Earl  of  Momington  is  within  the  meaning 
of  the  Trustee  Act,  1860,  a  trustee  for  the  Pit  to  the  extent  of  her 
annuity  of  £1000  and  the  arrears  thereof,  and  of  all  the  rights  and 
interests,  estates,  and  property  which  were  acquired  by  or  vested  in 
him  by  the  said  Deft,  under  or  by  virtue  of  the  said  indentures  dated, 
&c.  Let  W.  r.  be  appointed  to  execute,  &c.,  in  the  place  and  stead  of 
the  said  Deft  the  Earl  of  Momington.  But  this  order  is  to  be  without 
prejudice  to  any  question  as  to  the  validity  against  any  person  or 
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persons  other  than  the  Earl  of  Moraington  of  the  said  jointure,  &c. 
Wellesley  v.  Wellesley,  4  De  G.  M.  &  G.  537,  541. 

"  Where  any  decree  shall  have  heen  made  by  any  Court  of  Equity  for  the 
specific  performance  of  a  contract  concerning  any  lands,  or  for  the  partition  or  ex- 
change of  any  lands,  or  generally  when  any  decree  shall  be  made  for  the  convey- 
ance or  assignment  of  any  lands,  either  in  cases  arising  out  of  the  doctrine  of 
election  or  otherwise,  it  shall  be  lawful  for  the  said  Court  to  declare  that  any  of 
the  parties  to  the  said  suit  wherein  such  decree  is  made  are  trustees  of  such  lands, 
or  any  part  thereof,  within  the  meaning  of  this  Act,  or  to  declare  concerning  the 
interests  of  unborn  persons  who  might  claim  under  any  party  to  th6  said  suit,  or 
under  the  will  or  voluntary  settlement  of  any  person  deceased,  who  was  during 
his  lifetime  a  party  to  the  contract  or  transactions  concerning  which  such  decree 
is  made,  that  such  interests  of  unborn  persons  are  the  interests  of  persons  who 
upon  coming  into  existence  would  be  trustees  within  the  meaning  of  this  Act ; 
and, thereupon  it  shall  lie  lawful  for  the  Lord  Chancellor,  intrusted,  &c.,  or  the 
Court  of  Chancery,  as  the  case  may  be,  to  make  such  order  or  orders  as  to  the 
estates,  rights,  and  interests  of  such  persons,  born  or  unborn,  as  the  said  Court, 
&c.,  might,  under  the  provisions  of  this  Act,  make  concerning  the  estates,  rights, 
and  interests  of  trustees  born  or  unborn  " :  13  &  14  "Vict.  c.  60,  s.'30. 

Where  in  a  foreclosure  suit  an  order  for  sale  had  been  made,  it  has  been  held 
that  all  equitable  interests  are  bound  by  such  order,  and  that  it  is  unnecessary  to 
vest  under  the  Trustee  Acta  an  infant's  equity  of  redemption  in  the  purchaser  or 
other  person :  Re  Williams'  Estate,  5  De  G.  &  Sm.  515. 

The  word  "  trust "  includes  "  implied  and  constructive  "  trusts  (see  interpretatiou 
clause  of  Trustee  Act).  And  where  a  creditor  under  authority  sold  certain  shares 
of  his  debtor  in  a  banting  company,  the  debtor,  who  was  out  of  the  jurisdiction, 
was  held  to  be  constructively  a  trustee  for  the  purchasers :  Be  Angela,  5  De  G.  & 
Sm.  278. 

And  where  in  a  suit  for  specific  performance  the  donee  of  a  power  of  jointuring 
had  been  ordered  to  execute  it,  and  had  refused,  he  was  declared  a  trustee  of  all 
rights,  &c.,  acquired  by  him  under  the  settlement,  and  a  person  appointed  to 
convey  in  his  place :  Wdlesley  v.  Wellesley,  4  De  G.  M.  &  G.  587  ;  Order,  supra. 

But  where  a  testator  had  in  his  lifetime  agreed  to  give  to  his  lessee  an  option  of 
purchasing  the  fee,  and  the  lessee  did  not  declare  for  the  option  until  after  the 
testator's  death,  the  infant  tenant  in  tail  of  the  len;al  estate  could  not  be  declared  a 
trustee  without  a  bill  or  claim  filed  for  specific  performance :  Re  Weeding,  4  J\ir. 
(M.S.)  707. 

Where  a  covenant  had  been  entered  into  by  A.  to  surrender  copyholds  to  the 
use  of  B.,  and  until  the  surrender  should  be  made  to  A.  was  to  stand  seised  of  the 
copyholds  "  upon  trust  for  and  to  surrender  the  same  to  B.,"  upon  A.  going  out  of 
the  jurisdiction  without  surrendering,  the  case  was  held  to  be  one  of  express  trust, 
and  a  person  appointed  under  sects.  8  and  20  without  a  decree  for  specific  perform- 
ance :  He  GoUingwood,  6  W.  R.  536. 

So,  too,  where  a  covenant  had  been  given  to  surrender  copyholds  to  a  purchaser, 
and  the  purchase-money  had  been  paid,  although  the  covenant  contained  no  de- 
claration that  the  vendor  should  until  surrender  hold  the  premises  in  trust  for  the 
purchaser,  upon  the  death  of  the  vendor,  having  a  customary  heir  of  unsound 
mind,  a  person  was  appointed  to  surrender  under  sects.  2  and  8  without  a  decree 
for  specific  performance :  Ee  Cuming,  L.  R.  5  Ch.  7. 
■  W^here  there  is  only  a  contract  for  sale  a  suit  is  necessary  to  declare  the  vendor 
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a  trustee ;  but  where  the  contract  has  heen  executed  by  payment  of  the  purchase- 
money,  and  a  formal  covenant  to  surrender,  no  suit  is  necessary :  S.  O. 

ApPOrSJTMEST  OF  TRUSTEES. 

Vesting   Order— SecU.  32,  34,    35,  of  Trustee  Act— Sect.  9  of  Trustee 

Extension  Act. 

This  Court  doth  hereby  appoint  A.  and  B.,  of,  &c.,  in  the  petition 
named,  to  be  trustees  of  the  will  of  — ,  the  testator  in  the  petition 
named  [or,  of  the  indenture  dated,  &c.,  in  the  petition  mentioned]  in 
the  place  of  — ,  the  deceased  trustees  or  trustee  [or,  of — ,  who  is  out  of 
the  jurii-diction,  or,  of — ,  who  is  desirous  of  retiring  from  the  trusts 
of  the  said  will,  or,  of  the  ^aid  indenture].  If  continuing  trustee,  add  : 
in  addition  to  the  continuing  trustee  thereof. 

If  lands  to  vest :  Let  the  lands,  &c.,  situate,  &c.  [general  description'] 
devised  [or,  bequeathed]  by  the  will  of  the  said  testator  [or,  com- 
prised in  the  said  indenture  dated,  &o.]  vest  in  the  said  A.  and  B. 
for  all  the  estate  and  interest  therein  of  — ,  the  deceased  or  retiring 
trustees  [or,  for  all  the  estate  and  interest  by  the  will  of  the  said 
testator  devised  or  bequeathed  to  the  original  trustees  thereof,  or,  by 
the  indenture  dated,  &c.,  conveyed  and  assured  to  the  — ],  and  be 
held  by  the  said  A.  and  B.  upon  the  trusts,  &c.  [or,  such  of  the  said 
trusts  as  are  now  subsisting  or  capable  of  taking  effect]. 

If  mortgaged  estate  to  vest:  Let  the  lands  situate,  &c.,  comprised  in 
the  indenture  dated,  &c.  [and  thereby  conveyed  or  assigned  to  ■ —  by 
way  of  mortgage],  vest,  &c.  Let  the  right  to  sue  for  or  recover  the 
sum  of  £ — ,  secured  by  the  said  indenture,  and  any  interest  in 
I'Bspect  thereof,  vest  in  the  said  A.  and  B. 

If  choses  in  action  generally :  Let  the  right  to  sue  for  or  recover  any 
chose  in  action  subject  to  the  trusts  of  the  said  will  [or,  indenture],  and 
any  interest  in  respect  thereof,  vest  in  the  said  A.  and  B. 

Trustee  of  an  Agreement  for  Settlement. 

The  Court  doth  hereby  appoint  G.  H.  to  be  trustee  of  the  agree- 
ment for  a  settlement  dated,  &c.,  in  the  place  of  the  petitioner,  A.  N., 
who  is  desirous  of  retiring  from  the  trusts  thereof,  and  to  act  jointly 
with  B.,  the  continuing  trustee  of  the  said  agreement.  Let  the  right 
to  sue  in  respect  of  any  covenants  or  agreements  contained  in  the  said 
agreement  dated,  &c.,  vest  in  the  said  A.  N.  and  B.  Be  Greenacre 
(V.-C.  J.),  March  1,  1869. 

Copyholds — Vesting  Order  without  Prejudice  to  Fine. 
Let  a.  B.  be  appointed  a  trustee  of  the  will  of  P.  P.  the  elder  in 
substitution  for  P.  8.  the  younger  deceased.     And  the  petitioners,  As 
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lords  of  the  manor  of  Woodford,  by  their  counsel  consenting,  and 
A.  B.  by  his  counsel  undertaking  to  admit  in  any  action  at  law  to  be 
brought  by  the  lords  for  their  fine  or  fines  that  he  has  been  admitted 
to  the  copyhold  and  customary  hereditaments  hereinafter  mentioned, 
Let,  without  prejudice  to  any  question  what  fine  or  fines  is  or  are 
payable  to  the  lords  of  the  manor  in  respect  of  the  said  heredifa- 
men.ts,  the  copyhold  or  customary  hereditaments  devised  by  the  will 
of  the  said  P.  P.  the  elder  and  held  of  the  said  manor  of  Woodford, 
vest  in  the  said  A.  B.  for  the  estate  of  the  said  P.  P.  the  younger, 
therein  to  be  held  by  the  said  A.  B.  upon  the  existing  trusts  of  the 
said  will.  Costs  of  petition  and  of  appeal  petition  and  of  mandamus 
reserved  until  after  the  action  by  the  petitioners  for  the  fine  or  fines 
shall  have  been  disposed  of.  Brisiow  v.  Booth  (  L.  JJ.),  May  30, 1866, 
cited  L.  E.  5  C.  P.  80,  86. 


Leaseholds — Unpaid  Vendor — Sects.  32  and  34  of  Trustee  Act. 

Let  a.  and  B.  be  appointed  new  trustees,  &c.  Let  the  leasehold 
hereditaments  situate,  &o.,  and  subject  to  the  trusts  of  the  testator's 
will,  and  which  have  been  contracted  to  be  sold  to  the  London, 
Chatham,  and  Dover  Eailway  Company,  vest  [but  subject  and  with- 
out prejudice  to  the  rights  of  the  said  company  in  the  said  heredita- 
ments] in  the  said  trustees  W.  L.  and  P.  P.  Be  Warlters  (V.-C.  J.), 
July  24,  1869. 

Stock — New  Trustees — Sect.  85. 

It  appearing  that  the  petitioners  are  beneficially  interested  in  the 
[lands]  stock  and  choses  in  action  subject  to  the  trusts  of  the  will  of  — 
[or,  comprised  in  the  indenture  dated,  &c.],  and  that  it  is  expedient 
to  appoint  new  trustees  or  a  new  trustee  of  the  said  will  [or,  in- 
denture], and  that  it  is  inexpedient  [or,  difBcult,  or,  impracticable]  so 
to  do  without  the  assistance  of  this  Court,  the  Court  doth  hereby 
appoint,  &o.  [see  Order,  p.  707].  And  it  appearing  that  the  stock 
subject  to  the  trusts  of  the  said  will  [or,  of  the  said  indenture]  com- 
prises a  sum  of  £ — ■  [Bank  £3  per  Cent.  Annuities]  standing  in  the 
names  of  —  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  by  the  description  of,  &c..  Let  the  right  to  call  for  a 
transfer  of,  and  to  transfer  the  said  ' — •  [Bank  Annuities],  and  to 
leceive  the  dividends  or  income  thereof,  vest  in  the  said  —  [trustees, 
or,  trustee].  Let  the  said  —  transfer  the"  said  [Bank  Annuities]  into 
their  names  [or,  his  name]  to  be  held  by  the  said  —  upon  the  trusts 
of  the  said  will  [or,  indenture],  or  such  of  the  said  trusts  as  are  now 
subsisting  and  capable  of  taking  e£fect. 
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Stock — Bank  of  England — Fund  standing  in  Name  of  Non-existent 
Incorporate  Body. 

Declare  that  the  body  or  persons  descrihed  in  the  bank  books  as 
"  The  Lords  of  His  Majesty's  Eoyal  Eegency  of  Hanover "  were 
trustees  of  the  £600,000  Bank  Annuities  in  the  pleadings  mentioned 
for  the  persons  entitled  thereto  under  the  family  law  of  the  19th 
November,  1836,  in  the  bill  mentioned.  And  it  appearing  that  it  is 
expe.dient  to  appoint  new  trustees  of  the  said  sum  of  Bank  Annuities, 
and  that  such  appointment  cannot  be  made  except  by  order  of  this 
Court,  Let  D.  H.  and  J.  K.  be  appointed  trustees  of  the  said  £600,000 
standing  in  the  books  of  the  Bank  of  England  in  the  name  of  "  The 
Lords  of  His  Majesty's  Eoyal  Eegency  of  Hanover."  Let  the  right 
to  call  for  a  transfer  of  and  to  transfer  the  said  £600,000  Bank 
Annuities,  and  to  receive  the  dividends  accrued  and  to  accrue  due 
thereon,  vest  in  the  said  D.  H.  and  J.  K.,  and  they  are  to  transfer  the 
said  annuities  into  the  names  of  His  Majesty  King  George  the  Fifth 
of  Hanover,  H.H.  "William  Adolphus  Frederick,  Crown  Prince  of 
Hanover,  H.H.  George  William,  Duke  of  Brunswick,  &c.,  to  be  held 
by  them  in  trust  for  the  persons  entitled  thereto  by  virtue  of  the  said 
law  or  statute  made  on  the  19th  November,  1836.  Let  the  said  D.  H. 
and  J.  K.  out  of  the  dividends  pay  the  Defts  their  costs  of  suit,  and 
pay  the  residue  of  the  dividends  to  His  Majesty  King  George  the 
Fifth  of  Hanover. — Liberty  to  apply.  King  of  Hanover  v.  Bank  of 
England,  L.  E.  8  Eq.  360. 

Appointment  of  Trustees. 

"  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or  new  trustees,  and 
it  shall  be  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Court  of 
Chancery  to  make  an  order  appointing  a  new  trustee  or  new  trustees  either  in 
substitution  for,  or  in  addition  to,  any  existing  trustee  or  trustees":  13  &  14 
Vict.  c.  60,  s.  32. 

And  such  order  may  be  made  whether  there  be  any  existing  trustee  or  not  at 
the  time  of  making  such  order :  15  &  16  Vict.  c.  55,  s.  9. 

"  It  shall  be  lawful  for  the  said  Court  of  Chancery  upon  making  any  order  for 
appointing  a  new  trustee  or  new  trustees,  either  by  the  same  or  any  subsequent 
order  to  direct  that  any  lands  subject  to  the  trust  shall  vest  in  the  person  or 
persons  who  upon  the  appointment  shall  he  the  trustee  or  trustees  for  snch  estate, 
as  the  Court  shall  direct;  and  such  order  shall  have  the  same  effect,"  &c. : 
13  &  14  Vict.  c.  60,  s.  34. 

"  It  shall  be  lawful  for  the  said  Court  of  Chanceiy,  upon  making  any  order  for 
appointing  a  new  trustee  or  new  trustees,  either  by  the  same  or  by  any  subse- 
quent order,  to  vest  the  right  to  call  for  a  transfer  of  any  stock  subject  to  the 
trust,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  any 
chose  in  action  subject  to  the  trust,  or  any  interest  in  respect  thereof,  in  the 
person  or  persons  who  upon  the  appointment  sh^U  be  the  trustee  or  trustees '' : 
13  &  14  Vict.  c.  60,  s-  35, 

3  A 
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When  any  order  has  been  made  under  the  Trustee  Act,  1850,  vesting  the 
right  to  any  stock,  or  vesting  the  right  to  transfer  any  stock,  or  vesting  the  right 
to  call  for  a  transfer  of  any  stock  in  any  person  or  persons,  in  every  such  case 
the  legal  right  to  transfer  such  stock  shall  vest  accordingly:  15  &  16  Vict. 
c.  55,  s.  6. 

Except  under  special  circumstances,  the  Court  will  not  diminish  the  numher  of 
the  trustees  originally  appointed :  Bulkehy  v.  Earl  of  Eglington,  1  Jur.  (N.S.) 
994 ;  Re  Ellison,  2  Jur.  (N.S.)  62. 

And  the  Court  will  generally  refuse  to  appoint  a  sole  trustee :  Re  Dickinson, 
1  Jur.  (N.S.)  724 ;  Re  Porter,  2  Jur.  (N.S.)  349 ;  Re  Roberts,  9  W.  R.  758. 

But  where  the  trust  was  shortly  to  be  wound  up,  and  there  had  been  but  one 
trustee  originally,  a  sole  trustee  has  been  appointed :  Re  Reynault,  16  Jur.  233. 
And  the  Court  can  appoint  the  continuing  trustees  to  be  sole  tnistees  in  the 
place  of  the  continuing  and  retiring  trustees :  Re  Stokes'  Trusts,  L.  R.  13  Eq. 
333. 

The  number  of  the  trustees  originally  appointed  may  be  increased :  Re  Tun- 
stall,  4  De  G.  &  Sm.  421 ;  Re  Boycott,  5  W.  R.  15. 

Where  the  number  has  been  increased  upon  the  petition  of  the  reversioners,* 
the  costs  of  the  petition  were  ordered  to  be  paid  by  the  petitioners :  Re  Bracken- 
bury,  L.  R.  10  Eq.  45. 

The  Court  has  no  power  under  the  Trustee  Act  to  appoint  trustees  where 
there  are  trustees  de  facto  acting  as  such :  Re  Sadley,  5  De  G.  &  Sm.  67 ;  16 
Jur.  98. 

Nor  to  appoint  a  new  trustee  where  there  is  a  legal  power  to  appoint  one 
vested  in  a  party  who  is  willing  to  exercise  it,  and  who  is  not  incapacitated  :  Re 
Hodgson,  15  Jur.  553. 

But  where  there  was  power  to  appoint  out  of  Court,  upon  the  petition  of  all 
parties,  and  to  save  expense,  the  Court  has  appointed  a  new  trustee  in  the  place 
of  a  lunatic  trustee  and  given  a  vesting  order :  Re  Davies,  3  Mac.  &  G.  278 ;  Re 
Cooper,  4  W.  R.  729  ;  Re  Ohauncey,  14  W.  R.  849. 

And  where  the  donee  of  a  power  to  appoint  was  a  lunatic,  and  found  so  by 
inquisition,  the  Court  has  jurisdiction  to  appoint  a  new  trustee :  Re  Sparrow, 
L.  R.  8  Ch.  662. 

And  where  one  of  three  trustees  became  of  unsound  mind,  but  was  not  so 
found  by  inquisition,  and  the  other  trustees  appointed  a  new  trustee,  the  power 
to  appoint  was  held  well  exercised,  and  vesting  order  made :  Re  Bdlwood,  L.  E. 
5  Ch.  735. 
And  service  on  the  trustee  of  unsound  mind  was  dispensed  with :  S.  C. 
In  the  case  of  a  petition  to  appoint  a  new  trustee  in  the  place  of  a  lunatic,  the 
order  need  not  necessarily  be  made  in  Lunacy,  but  may  be  made  in  Chancery :  Re 
Sparroio,  supra,  L.  B.  8  Ch.  662. 

The  Court  has  power  to  appoint  a  new  trustee  although  the  original  trustee 
took  only  an  estate  by  implication :  Re  Boyce,  15  Jur.  138. 

And  may  appoint  trustees  under  the  Act  where  there  never  have  been  trustees, 
in  consequence  of  their  having  pre-deceased  the  testator:  Re  Smirthwaiteh 
Trusts,  L.  R.  11  Eq.  251. 

The  Court  has  recognised  a  constructive  trusteeship  of  stock  and  appointed 
new  trustees  of  it,  although  no  trustees  were  originally  appointed  of  the  will: 
Re  Davis,  L.  R.  12  Eq.  214. 

The  Court  has  substituted  a  trustee  for  an  infant  trustee  appointed  by  the 
testator :  Re  Qartside,  1  W.  R.  196 ;  Re  Porter,  2  Jur.  (N.S.)  349.     But  in  a 
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similar  case  the  appointment  was  directed  to  be  made  without  prejudice  to  any 
application  by  the  infant  to  be  restored  to  the  trusteeship  on  coming  of  age :  Be 
Shelmerdine,  33  L.  J.  (Ch.)  474,  cited  in  Dan.  5th  ed.  p.  1821. 

Where  any  person  shall  be  jointly  or  solely  seised  or  possessed  of  any  lands,  or 
entitled  to  any  stock  upon  any  trust,  and  shall  be  convicted  of  felony,  the  Court, 
upon  proof  of  conviction,  may  appoint  a  person  to  be  a  trustee  in  the  place  of 
such  convict :  15  &  16  Vict.  c.  55,  s.  8. 

The  Court  has  power  to  appoint  new  trustees  of  a  trust  deed  registered  under 
the  Bankruptcy  Act,  1861 :  Be  Price,  L.  E.  6  Eq.  460 ;  Be  Baphael,  L.  R. 
9  Eq.  233. 

The  32ud  section  does  not  give  the  Court  jurisdiction  under  the  Act  to  displace 
a  trustee  who  is  desirous  of  continuing  in  the  trust :  Be  Blancliard,  3  De  G. 
F.  &  J.  131 ;  Be  Hodson,  9  Hare,  118 ;  Be  Doulcet,  30  L.  J.  (Ch.)  516. 

But  has  jurisdiction  to  appoint  a  new  trustee  in  place  of  one  permanently 
residing  abroad  without  his  consent :  Be  Bignold's  Settlement,  L.  E.  7  Ch.  223. 

The  fact  of  a  trustee  having  become  bankrupt  is  not  of  itself  a  sufBcient  reason 
for  removing  him  from  the  trust :  Be  Bridgman,  1  Dr.  &  Sm.  164 ;  6  Jur. 
(N.S.)  1065. 

But  a  bankrupt  trustee  ought  to  be  removed  when  there  is  trust  money  to 
receive  or  to  be  dealt  vrith :  Be  Barker's  Trusts,  L.  E.  1  Ch.  D.  43. 

Where  a  bankrupt  is  a  trustee  within  the  Trustee  Act,  1850,  sect.  32  of  that 
Act  shall  have  effect  so  as  to  authorize  the  Court  to  appoint  a  new  trustee  in  sub- 
stitution for  the  bankru]jt  (whether  voluntarily  resigning  or  not)  if  it  appears  to 
the  Court  expedient  so  to  do:  32  &  33  Vict.  c.  71,  s.  117;  Cuomhts  v.  Brakes, 
L.  E.  12  Eq.  61. 

The  Court  will  not  appoint  a  new  trustee  in  the  place  of  one  resident  temporarily 
out  of  the  jurisdiction  :  Be  Mais,  16  Jur.  608. 

Where  the  trustee  of  a  term  of  years  died  many  years  ago,  and  there  were 
difficulties  in  procuring  a  personal  representative  of  the  trustee,  the  Court  has 
appointed  a  new  trustee  of  the  term :  Davis  v.  Chanter,  4  Jur.  (N.S.)  272. 

Where  a  suit  had  been  instituted  for  the  purpose  of  obtaining  an  order  for 
transfer  of  a  fund  standing  in  books  of  the  Bank  of  England  in  the  name  of 
an  incorporate  body  which  had  ceased  to  exist,  the  Court  appointed  two  trustees, 
and  empowered  them  to  transfer  the  fund :  King  of  Hanover  v.  Bank  of  Eng- 
land, L.  E.  8  Eq.  350 ;  Order,  p.  709. 

I'he  Court  has  declined  to  re-appoint  a  trustee  under  sect.  32,  merely  for  the 
purpose  of  making  a  vesting  order  under  sect.  34 :  Be  Driver's  Settltment,  L.  E. 
19  Eq.  362 ;  Be  Dalyleish's  Settlement,  L.  E.  .1  Ch.  D.  46.  But  subsequently  it 
has  been  held  that  where  the  executors  of  the  last  surviving  trustee  wore  dead, 
the  Court  having  appointed  new  trustees,  an  order  may  be  made  vesting  in  the 
new  trustees  the  estate  of  ^ the  last  surviving  trustee:  Be  Bathlone,  L.  E. 
2  Ch.  D.  483. 

Description  of  Peopeety  vested. 

Where  a  vesting  order  is  obtained  the  property  should  be  described,  not  parcel 
by  parcel,  but  generally :  Be  Ord,  3  W.  E.  386. 

Disclaiming  Teustees. 

A  parol  disclaimer  in  Court  by  a  trustee  has  been  held  not  to  divest  the  free- 
hold estates  vested  in  him  :  Be  Ellison,  2  Jut.  (N.S.)  62. 
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But  subsequently  a  disclaimer  by  counsel  at  bar  has  been  held  sufficient : 
Foster  V.  Dawber,  1  Dr.  &  Sm.  172 ;  and  see  He  Skinner,  2  W.  B.  130 ;  iJe 
Sadcock,  2  W.  R.  386. 

A  disclaiming  trustee  only  gets  his  costs  as  between  party  and  party :  Bvlkely 
V.  Ewrl  of  Eglington,  1  Jur.  (N.S.)  994. 

Trustees,  who  appointed. 

Under  ordinary  circumstances  the  Court  will  not  appoint  trustee  one  of  the 
cestvis  que  trust :  Re  Conyheare,  1  W.  E.  458 ;  Re  Glutton,  17  Jur.  988.  But 
will  do  so  under  special  circuihstanoes :  S.  C. 

Except  in  cases  of  necessity  the  Court  will  not  appoint  a  near  relative  of  the 
persons  interested  to  be  a  trustee :  Wilding  v.  Bolder,  21  Beav.  222 ;  and  see  Re 
Eattat,  18  W.  E.  416,  cited  in  Dan.  5th  ed.  p.  1822. 

The  Court  has  declined  to  appoint  a  feme  sole  the  trustee :  Brook  v.  Brook, 
1  Beav.  531.  But  in  later  cases,  where  the  circumstances  have  been  peculiar,  a 
feme  sole  has  been  appointed :  Re  Campbell,  31  Beav.  176 ;  8  Jur.  (N.S.)  1199  ; 
Re  Berkeley,  L.  R.  9  Ch.  720.  ' 

The  Court  will  not  appoint  resident  foreigners  out  of  the  jurisdiction  to  he 
trustees  :  Re  Guibert,  16  Jur.  852. 

Where  a  married  woman,  who  was  the  legal  personal  representative  of  a 
testator,  made  her  will  in  exercise  of  a  power,  and  appointed  her  husband  sole 
executor,  the  husband  was  appointed  a  trustee  of  funds  standing  in  testator's 
name  upon  an  undertaking  to  bring  them  into  Court  under  the  Trustee  Belief 
Act :  Re  Herbert,  8  W.  E.  272. 

Costs — Section  51. 

Usual  Order. 

Let  it  be  referred  to  the  taxing  master  to  tax  the  petitioners  [and 
respondents]  their  costs  and  expenses  of  and  relating  to  this  petition 
[and  of  the  conveyance,  assignment,  or  transfer  hereinbefore  directed 
to  be  made].  Let  such  costs  and  expenses  when  taxed  be  raised  and 
paid  by  the  said  [trustees]  out  of  the  trust  estate  in  the  petition  men- 
tioned [or,  out  of  the  income  or  rents  and  profits  of  the  said  trust 
estate]. 

Costs  to  he  raised  hy  Mortgage. 

Directions  for  taxation  of  costs  of  petition  and  of  the  mortgage 
hereinafter  directed  to  be  made.  Let  the  said  costs  and  expenses 
when  taxed,  with  interest  thereon  at  the  rate  of  £4  per  cent,  per 
annum,  be  a  charge  upon  the  real  estate  devised  by  the  testator's  will 
to  the  trustees  thereof,  and- be  raised  by  mortgage  of  a  sufScient  part 
of  such  real  estate.  Let  the  said  mortgage  be  settled  by  the  judge, 
and  be  executed  by  all  proper  parties.  Let  the  interest  on  such  mort- 
gage be  paid  by  the  trustees  from  time  to  time  as  it  accrues  due ;  and 
Let  the  money  to  be  raised  be  applied  by  the  trustees  in  payment  of 
the  said  costs  and  expenses.     Be  Crabtree,  14  W.  E.  497. 
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Costs. 

The  Lord  Chancellor,  "  and  the  Court  of  Chancery,  may  order  the  costs  and 
expenses  of  and  relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments, and  transfers  to  be  made  in  pursuance  of  this  Act,  or  any  of  them,  to 
be  paid  and  raised  out  of  or  from  the  lands  or  personal  estate,  or  the  rents  and 
produce  thereof  in  respect  of  which  the  same  respectively  shall  be  made,  or  in 
such  manner  as  the  said  Lord  Chancellor  or  Court  shall  think  proper  " :  13  &  li 
Vict.  c.  60,  s.  51. 

Where  the  petition  for  the  appointment  of  new  trustees  also  asked  for  an  inquiry 
at  chambers,  the  costs  of  the  application  were  ordered  to  be  paid  out  of  the  fund 
excluding  the  costs  prayed  for,  "  incidental  to  or  consequent  on  the  inquiry  " :  Be 
Fellows,  2  Jur.  (N.S.)  62. 

In  most  cases  the  costs  of  a  petition  for  the  appointment  of  new  trustees  will  be 
directed  to  be  paid  out  of  the  corpus  of  the  fund  to  which  the  trustee  is  ap- 
pointed :  Orant  v.  Grant,  34  L.  J.  (Ch.)  641 ;  Garter  v.  Sebright,  7  W.  B.  225, 
But  where  a  legacy  had  been  bequeathed  to  a  sole  trustee  upon  trust  for  a  tenant 
for  life,  upon  the  petition  of  the  reversioners  for  the  appointment  of  an  additional 
trustee,  the  costs  were  ordered  to  be  paid  by  the  petitioners,  and  not  out  of  the 
corpus :  i?e  Brachenlury,  L.  E.  10  Eq.  45. 

In  a  proper  case  the  Court  will  direct  the  costs  to  be  a  charge  upon  the  in- 
heritance, and  to  be  raised  by  mortgage  with  interest  at  £4  per  cent :  Be  Davies> 
16  Jur.  882  ;  Be  Crabtree,  14  W.  R.  497 ;  Order,  p.  712. 

Upon  an  agreement  by  a  vendor  to  surrender  copyholds  to  a  purchaser,  the  costs 
of  the  surrender  to  be  borne  by  the  purchaser,  the  necessity  subsequently  arising 
to  procure  a  surrender  under  the  Trustee  Act,  the  costs  of  the  petition  were 
ordered  to  be  borne  by  the  vendor:  Bradley  v.  Munton,  16  Beav.  294  ;  see  also 
Ayles  V.  Cox,  17  Beav.  584. 

Railway  companies  are  liable,  under  the  Lands  Clauses  Act,  to  pay  costs  of 
proceedings  under  the  Trustee  Act  to  perfect  their  title :  Be  Liverpool  Improve- 
ment Act,  L.  E.  5  Eq.  282,  overruling  Be  South  Wales  By.  Co.,  14  Beav.  418. 

And  where  land  had  been  taken  by  ^  railway  company  from  the  transferee  of  a 
deceased  mortgagee,  whose  heir  could  not  be  found,  the  company  were  held  liable 
to  pay  the  costs  of  a  petition  by  the  vendor  for  the  appointment  of  a  person  to 
convey :  Be  Nash,  4  W.  E.  111. 

Upon  a  petition  for  the  appointment  of  new  trustees  of  two  trust  funds 
subject  to  different  limitations,  the  costs  were  ordered  to  be  paid  out  of  the  two 
funds  rateably :  Be  Grant,  2  J.  &  H.  764. 

The  Court  has  no  power  to  make  a  respondent,  a  stranger  to  the  trust,  pay  the 
costs  of  an  application  under  the  Act:  Be  Primrose,  23  Beav.  590 ;  3  Jur.  (N.S.) 
899  ;  Be  Wiseman,  18  W.  E.  574. 

But  a  respondent  has  been  ordered  to  pay  the  costs  of  irrelevant  charges  intro- 
duced into  his  evidence:  Be  Wills,  9  Jur.  (N.S.)  1225  ;  12  W.  E.  97. 

The  costs  of  a  petition  under  the  Act  for  obtaining  from  the  committee  of  a 
lunatic  a  conveyance  of  premises  mortgaged  to  the  lunatic  have  been  ordered  to 
be  paid  out  of  the  lunatic's  estate  where  the  lunatic  is  beneficially  interested  in 
the  mortgage  money,  and  the  petition  is  presented  by  the  committee :  Be  Wheeler, 
1  De  G.  M.  &G.  434;  Ex  parte  Bichards,!  Jac.  &  W.  264;  Be' Bowley, 
1  De  G.  J.  &  S.  417. 

But  upon  a  petition  by  a  mortgagor  for  a  vesting  order  or  a  reconveyance,  re- 
vesting in  the  petitioner  the  legal  estate  then  outstanding  in  the  ihortgage'e's  heir, 
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■who  was  a  lunatic,  the  mortgage  money  having  been  paid  off,  the  costs  of  the 
petition  were  ordered  to  be  borne  by  the  mortgagor :  Re  Stuart,  4  De  G.  &  J. 
317. 

And  where  the  petition  was  presented  by  the  committee  of  a  lunatic  mortgagee 
for  a  reconveyance  of  the  mortgaged  estate,  the  mortgagor  is  not  entitled  to  his 
costs  out  of  the  lunatic's  estate,  even  though  served  with  the  petition :  Re  Phillips, 
L.  E.  4  Ch.  629. 

Where  the  petition  was  presented  by  the  pits  in  an  administration  suit,  and  the 
purchasers  under  the  decree  in  that  suit,  for  the  purpose  of  vesting  in  the  pur- 
chasers the  legal  estate  which  was  outstanding  in  a  lunatic  mortgagee,  a  portion  of 
the  costs  were  ordered  to  be  paid  out  of  the  mortgage  money,  and  the  rest  to  be 
costs  in  the  cause  :  Dan.  5th  ed.  p.  1830,  citing  Be  Viall,  8  De  G.  M.  &  G.  439. 


Petitionees — Eespondents. 

"  An  order  for  the  appointment  of  a  new  trustee  or  trustees,  or  concerning  any 
lands,  stock,  or  chose  in  action  subject  to  a  trust,  may  be  made  upon  the  ap- 
plication of  any  person  beneficially  interested  in  such  lands,  stock,  or  chose  in 
action,  whether  under  disability  or  not,  or  upon  the  application  of  any  person 
duly  appointed  as  a  trustee  thereof ;  and  an  order  concerning  any  lands,  stock,  or 
chose  in  action  subject  to  a  mortgage,  may  be  made  on  the  application  of  any 
person  beneficially  interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money  secured  by  such  mort- 
gage " :  13  &  14  Vict.  c.  60,  s.  37. 

As  a  general  rule  all  persons  beneficially  interested  in  the  property,  or  parties 
to  the  suit  where  the  application  is  made  in  a  suit,  must  join  in  tbe  application  or 
be  served :  Dan.  5th  ed.  p.  1823,  citing  Re  Richards,  5  De  G.  &  Sm.  636 ;  Re 
Fellows,  2  Jur.  (N.S.)  62. 

Where  the  cestuis  que  trust -lire  numerous,  some  may  petition  for  the  class: 
Jones  V.  James,  9  Hare,  App.  80 ;  Re  Sharpley,  1 W.  R.  271 ;  Re  Smyth,  2  De  G. 
&  Sm.  781. 

Retiring  trustees  must  either  appear  as  petitioners  or  be  served :  Re  Sloper,  18 
Beav.  696. 

Where  leaseholds  are  vested  by  the  order  it  is  not  necessary  to  serve  the  owner 
of  the  freehold  with  the  petition :  Re  Matthews,  2  W.  B.  85. 

Upon  a  petition  to  appoint  trustees  of  a  will,  of  which  there  never  have  been 
trustees,  and  to  vest  freeholds,  the  heir-at-law  of  the  testator  must  be  served :  Re 
Smirthwaite's  TrtLsts,  L.  R.  11  Eq.  251 ;  Gunson  v.  Simpson,  L.  R.  5  Eq.  332. 

And  a  petition  for  an  order  vesting  iu  new  trustees  property  of  which  a  trustee 
has  become  a  lunatic,  ought  to  be  served  on  the  committee :  Re  Saumarez,  8  De  G. 
M.  &  G.  390. 

It  is  not  in  general  necessary  to  serve  on  the  mortgagor  a  petition  for  vesting 
an  estate  outstanding  in  a  mortgagee  or  his  heir :  Dan.  5th  ed.  p.  1824,  citing  Re 
Rowley,  1  De  G.  J.  &  S.  417  ;  Re  Phillips,  L.  E.  4  Ch.  629 ;  see  also  Re  Wise, 
5  De  G.  &  Sm.  415. 

Nor  to  serve  the  infant  heir  of  a  former  sole  or  surviving  trustee  upon  a  peti- 
tion to  appoint  new  trustees  and  for  a  vesting  order :  Re  Little,  L.  R.  7  Bq.  323 ; 
see  also  Re  Tweedy,  9  W.  R.  398 ;  Jarvis  v.  Abraham,  W.  N.  (1866j,  126. 

Nor  to  serve  the  infant  heir  of  a  deceased  mortgagee  upon  a  petition  for  the 
appointment  of  a  person  to  convey :  Re  Willaii,  0  W.  R.  089. 
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Evidence. 

Wherever  the  order  divests  an  estate  vested  in  any  person,  the  application  must 
be  supported  by  strict  evidence,  and  whenever  it  vests  an  estate  in  any  person 
absolutely,  the  title  of  such  person  must  be  proved  by  strict  evidence  :  Dan. 
5th  ed.  p.  1825. 

In  other  cases  an  affidavit  verifying  the  title  of  the  beneficiaries  is  sufBcient, 
and  certificates  from  parish  registers,  and  affidavits  of  identity,  are  dispensed 
with :  Be  EosUns,  4  De  Gr.  &  J.  436. 

And  the  affidavit  of  the  petitioner's  solicitor  will,  if  his  means  of  knowledge  are 
stated  and  considered  sufficient  by  the  Court,  be  accepted :  Ibid. 

But  the  Court  will  not  take  the  affidavit  of  the  solicitor  as  to  the  fitness  of  the 
proposed  trustee :  Orundy  v.  Bucheridge,  17  Jur.  731. 

Deaths  of  trustees  must  be  strictly  proved. 

The  written  consent  of  new  trustees  to  act  must  be  verified  by  affidavit. 

The  new  trustee  or  trustees  are  not  entitled  to  appear  by  counsel  upon  the 
petition :  Be  Dresser,  2  W.  K.  440 ;  Be  Batteishj,  16  Jur.  900. 
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CHAPTER  XLII. 

THE  SETTLED  ESTATES  ACTS. 

19  &  20  Vict,  c.  120 ;  21  &  22  Vict.  c.  77  ;  27  &  28  Vict.  c.  45  ; 
37  &  38  Vict.  c.  33 ;  39  &  40  Vict,  c  30. 

Guardian  of  Infant. 

Let  —  be  appointed  the  guardian  of  tlie  infant  A.  for  the  purpose 
of  making  [or,  consenting  to]  on  hehalf  of  the  said  infant  an  applica- 
tion to  this  Court  under  the  provisions  of  the  ahove-mentioned  Acts 
for  liberty  to  [state  general  object  of  petUiori]. 

If  petition  has  been  presented :  Let  —  be  appointed,  &c.,  for  the  pur- 
pose of  consenting  to  on  behalf  of  the  said  infant  the  application 
proposed  to  be  made  to  this  Court  under  the  provisions  of  the  above- 
tnentioned  Acts  by  the  petition  presented  on  the  —  day  of  — . 

Consents— Guardians,  &c. 

"  Subject  to  the  exception  contained  in  the  next  section,  every  application  to 
the  Couvt  mustvbe  made  with  the  concurrence  or  consent  of  the  following  parties; 
namely, — 

Where  there  is  a  tenant  in  tail  under  the  settlement  in  existence,  and  of  full 
age,  then  the  parties  to  concur  or  consent  shall  be  such  tenant  in  tail,  or  if 
there  is  more  than  one  such  tenant  in  tail,  then  the  first  of  such  tenants 
in  tail,  and  all  persons  in  existence  having  any  beneficial  estate  or  interest 
under  or  by  virtue  of  the  settlement  prior  to  the  estate  of  such  tenant  in 
tail,  and  all  trustees  having  any  estate  or  interest  on  behalf  of  any  unborn 
child  prior  to  the  estate  of  such  tenant  in  tail ; 
And  in  every  other  case  the  parties  to  concur  or  consent  shall  be  all  the 
persons  in  existence  having  any  beneficial  estate  or  interest  under  or  by 
virtue  of  the  settlement,  and  also  all  trustees  having  any  estate  or  interest 
on  behalf  of  any  unborn  child  " :  19  &  20  Vict.  c.  120,  s.  17. 
The  petition  may  be  granted  without  consent,  saving  the  rights  of  non-consent- 
ing parties :  sect.  18. 

"  Where  under  the  principal  Act  the  concurrence  or  consent  of  any  person 
in  or  to  any  application  hereafter  to  be  made  under  that  Act  is  required,  and 
such  concurrence  or  consent  shall  not  have  been  obtained,  notice  shall  be 
given  to  such  person,  in  such  manner  as  the  Court  to  which  such  application 
shall  be  made  shall  direct,  requiring  him  to  notify,  within  a  time  to  be  specified 
in  such  notice,  whether  he  assents  to  or  dissents  from  such  application,  or 
submits  his  rights  and  interests,  so  far  as  they  may  be  affected  by  such  appli- 
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cation,  to  be  dealt  with  by  the  Court ;  and  every  such  notice  shall  specify  to 
whom  and  in  what  manner  such  notification  is  to  be  delivered  or  left" :  Settled 
Estates  Amendment  Act,  37  &  38  Vict.  c.  33,  s.  2.  ' 

"  In  case  no  notification  shall  be  delivered  or  left  in  accordance  with  the 
notice,  and  within  the  time  thereby  limited,  the  person  to  or  for  whom  such 
notice  shall  have  been  given  or  left  shall  be  deemed  to  have  submitted  his  rights 
and  interests  to  be  dealt  with  by  the  Court " :  37  &  38  Vict.  c.  33,  s.  2. 

"  An  order  under  the  principal  Act  may  be  made  upon  any  such  application 
notwithstanding  that  the  concurrence  or  consent  of  any  such  person  as  aforesaid 
shall  not  have  been  obtained,  or  shall  have  been  refused,  but  the  Court  in  con- 
sidering the  application  shall  have  regard  to  the  number  of  persons  who  concur 
in  or  consent  to  the  application,  and  who  dissent  therefrom,  or  who  submit  or 
are  deemed  to  submit  their  rights  or  interests  to  be  dealt  with  by  the  Court,  and 
to  the  estates  or  interests  which  such  persons  respectively  have  or  claim  to  have 
in  the  estate  as  to  which  such  application  is  made,  and  every  order  of  the  Court 
made  upon  such  application  shall  have  the  same  effect  as  if  all  such  persons  had 
been  consenting  parties  thereto  " :  37  &  38  Vict.  o.  33,  s.  3. 

The  Court  will  not  dispense  with  the  concurrence  of  persons  opposing  an  appli- 
cation under  the  Settled  Estates  Acts,  if  their  number  and  the  value  of  their 
interests  are  nearly  equal  to  those  of  the  persons  supporting  the  application: 
Be  Taylor's  SetUed  Estates,  L.  R.  1  Ch.  D.  426. 

Under  section  2  of  the  Amendment  Act  a  person  of  unsound  mind  not  so  found 
by  inquisition  may  be  served  with  notice :  Be  Craktree's  Settled  Estate,  L.  R. 
10  Ch.  201. 

All  powers  given  by  the  Settled  Estates  Acts,  and  all  applications  to  the  Court 
under  the  Acts,  and  consents  to  such  applications,  may  be  exercised,  made,  or 
given  by  guardians  on  behalf  of  the  infants,  by  committees  on  behalf  of  lunatics, 
and  by  assignees  of  bankruptcy :  19  &  20  Vict.  c.  120,  s.  36. 

The  guardian  may  be  appointed  either  be'fore  or  after  the  petition  has  been 
presented :  Bargreave's  Settled  Estates,  7  W.  R.  156 ';  Longstaffe's  Settled  Estates, 
1  Dr.  &  Sm.  142.    But  see  Judges'  Regulations,  August  8,  1857. 

If  the  guardian  is  appointed  before  the  presentation  of  the  petition,  the  order 
should  be  entitled  in  the  same  manner  as  the  petition. 

The  guardian  must  be  appointed,  even  although  the  father,  having  no  adverse 
interest,  concurs :  Caddic/e's  Settled  Estates,  7  W.  R.  334. 

The  consent  of  the  testamentary  guardian  of  an  infant  interested  in  remainder 
is  not  sufficient :  Be  James,  L.  R.  5  Eq.  334. 

In  the  cases  of  infant  or  lunatic  tenants  in  tail,  no  application  to  the  Court,  or 
consent  to  any  application,  may  be  made  or  given  by  any  guardian  or  committee 
without  the  special  direction  of  the  Court :  19  &  20  Vict.  c.  120,  s.  36. 

The  committee  of  a  lunatic  must  obtain  the  permission  of  the  Court  of  Lunacy 
before  he  consents  to  the  application  to  the  Court  of  Chancery :  Woodcock's  Truits, 
L.  R.  3  Ch.  22 

A  guardian  is  not  the  proper  person  to  give  a  consent  on  behalf  of  a  person  of 
unsound  mind  not  found  so  by  inquisition,  but  a  committee  must  bo  appointed : 
Be  GlougVs  Estate,  L.  R.  15  Eq.  284,  overruling  Be  Venner,  L.  E.  6.Eq.  249. 

ExAMINATTON    OF  MaREIED   WomEN. 

Lex  —  of,  &c.  [a  solicitor  of  this  Court]  te  appointed  to  examine  A., 
the  wife  of  B.,  apart  from  her  husband,  touching  her  knowledge  of  the 
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nature  and  effect  of  the  application  intended  to  be  made  to  the  Court 
by  the  petition  presented  in  these  matters  on  the  —  day  of  — ,  and  to 
ascertain  whether  she  freely  desires  to  make  [or,  consent  to]  such 
application.. 

"  Where  a  married  woman  shall  apply  to  the  Court,  or  consent  to  an  application 
to  the  Court,  under  the  Act,  she  shall  first  be  examined  apart  from  her  husband  " : 
19  &  20  Vict.  c.  120,  s  37, 

The  examination  must  be  made  whether  the  property  the  subject  of  the  appli- 
cation is  in  trust  for  the  separate  use  of  the  married  woman  or  not :  Ibid. 

The  examination  of  a  married  woman,  whether  petitioner  or  respondent,  should 
not  be  taken  until  after  the  petition  is  presented :  Dan.  5th  ed.  p.  1854. 

And  it  may  be  taken  at  any  time  up  to  the  hearing  of  the  petition,  or  may  be 
taken  in  Court  on  the  hearing  of  the  petition :  Forster's  Settled  Estates,  24  Beav. 
220 ;  1  De  G.  &  J.  386 ;  lie  Taylor's  Estate,  L.  E.  14  Eq.  557  ;  Be  Packer, 
39  L.  J.  (Ch.)  220. 

Where  a  woman  married  after  the  petition  was  presented,  but  before  any  pro- 
ceedings were  taken  upon  it,  the  Court  required  her  examination:  Cunder's 
Estatts,  cited  in  Morgan,  253. 

A  married  woman  entitled  to  a  jointure  charged  upon  the  settled  estate  must 
be  examined :  Se  Turbot,  8  L.  T.  (N.S.)  687. 

The  examination  of  the  married  woman  must  be  made  either  by  the  Court,  or 
by  some  solicitor  duly  appointed  by  the  Court  for  that  purpose :  .19  &  20  Vict. 
c.  120,  s.  38. 

Where  the  married  woman  is  resident  out  of  the  jurisdiction,  her  examination 
may  be  made  by  any  person  appointed  for  that  pui'pose  by  the  Court,  whether  he 
is  or  is  not  a  solicitor  of  the  Court :  21  &  22  Vict.  c.  77,  s.  6. 

The  solicitor  appointed  under  the  38th  section  of  the  19  &  20  Vict.  c.  120, 
must  not  be  the  solicitor  acting  in  the  matter,  nor  the  solicitor  of  the  husband : 
Brealey's  Settled  Estates,  5  W.  E.  613 ;  Nmjes'  Settled  Estates,  6  W.  R.  7. 

Where  the  married  woman's  interest  was  remote,  her  examination  was  dis- 
jjensed  with :  De  TaWei/s  Settled  Estates,  11  W.  R.  936.  So,  too,  where  the 
married  woman  was  resident  in  New  Zealand :  Be  HaUiday,  L.  R.  12  Eq.  199. 

Where  a  spinster,  a  petitioner,  married  after  the  publication  of  the  advertise- 
ments, but  before  the  hearing  of  the  petition,  her  examination  was  dispensed 
with :  Be  Marshall,  L.  R.  15  Eq.  66. 

A  married  woman  who  is  under  age  is  in  the  same  position  as  if  she  were  of  full 
age,  and  she  must  in  ordinary  cases  be  examined.  Her  concurrence  by  a  guaidian 
is  not  sufficient :  Be  Broadwood,  L.  R.  7  Ch.  323. 

Advertisements  of  Petition. 

"  Notice  of  any  application  to  the  Court  under  this  Act  shall  be  inserted  in 
such  newspapers  as  the  Court  shall  direct"  •  19  &  20  Vict.  o.  120,  s.  20. 

"  All  petitions  and  notices,  and  also  all  affidavits  and  other  proceedings  under 
this  Act,  shall  be  intitided  in  the  matter  of  the  Act,  and  in  the  matter  of  the  pro- 
perty in  question,  mentioning  the  county  and  parish  or  place  in  which  it  is  situate, 
and  describing  it  by  general  terms  " :  Cons.  Ord.  41,  rule  15. 

The  direction  usually  given  as  to  the  notices  is  to  insert  them  once  in  each  of 
three  successive  weeks  in  two  newspapers  circulating  in  the  neighbourhood  of  the 
property  in  question:  Dan.  5th  ed.  p.  1844.      -    - 
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The  weeks  need  not  be  successive :  Browne  v.  Fennefather,  4  N.  E.  221. 

The  advertisements  should  correspond  with  the  title  of  the  petition,  and  should 
be  framed  in  strict  compliance  with  the  Cons.  Ord.  41,  rule  15. 

Where  the  names  and  addresses  of  certain  of  the  petitioners  were  omitted  from 
the  advertisement,  the  Court  has  dispensed  with  fresh  advertisements  being 
issued :  Se  Barley's  Estate,  W.  N.  (1868)  148  ;  Be  Wfiiieley,  L.  E.  8  Eq.  574 ; 
see  also  Be  Hemsley,  L.  E.  16  Eq.  315. 

Where  one  of  the  petitioners  married  after  the  publication  of  the  advertisements, 
fresh  advertisements  and  the  examination  of  the  married  woman  were  dispensed 
with :  Be  Marshall,  L.  E.  15  Eq.  66. 

Where  amendments  are  made  in  a  petition  after  presentation,  and  the  amend- 
ments do  not  involve  new  facts  or  parties,  fresh  advertisements  have  been  dis- 
pensed with :  Be  Bunbury,  11  Jiir.  (N.S.)  27 ;  13  W.  E.  370. 

And  where  the  petitioner  (the  tenant  for  life)  died  after  the  presentation  and 
sei-vice  of  the  petition,  and  considerable  expense  liad  been  incurred  in  the  adver- 
tisements and  service,  leave  was  given  to  amend  the  petition  by  substituting  the 
first  tenant  in  tail  as  petitioner  (without  fresh  service  of  the  amended  petition)  : 
Be  Wilkinson,  L.  E.  9  Eq.  71. 

In  the  heading  of  advertisements  the  Act  is  sufficiently  described  as  "The 
Leases  and  Sales  of  Settled  Estates  Act "  :  Be  Bkhnell,  L.  E.  14  Eq.  467. 

Setting  down  Petition. 

"  No  petition  under  the  Act  shall  be  set  down  for  hearing  until  after  the 
expiration  of  twenty-one  days  from  the  publication  of  the  last  of  the  advertise- 
ments " :  Cons.  Ord.  41,  rule  20. 

But  petitions  have  been  allowed  to  be  heard  before  the  expiration  of  the  twenty- 
one  days,  in  order  to  avoid  the  delay  of  the  Long  Vacation :  Be  Adam,  6  L.  T. 
(N.S.)  604 ;  Be  Taylor's  Settled  Estates,  L.  E.  14  Eq.  557.  Contra,  Be  Towns- 
end's  Settled  Estates,  L.  E.  14  Eq.  433. 

Evidence. 

"  The  Court  shall  not  be  at  liberty  to  grant  any  application  under  this  Act  in 
any  case  where  the  applicant,  or  any  party  entitled,  has  previously  applied  to 
either  House  of  Parliament  for  a  private  Act  to  effect  the  same  or  a  similar  object, 
and  such  application  has  been  rejected  on  its  merits,  or  reported  against " :  19  & 
20  Vict.  c.  120,  s.  21. 

"  Upon  every  application  under  the  Act  the  Court  must  be  satisfied  by  suffi- 
cient evidence  that  no  such  previous  application  as  is  mentioned  in  the  21st  sec- 
tion of  the  Act  has  been  made  and  rejected,  or  reported  against " :  Cons.  Ord.  4, 
rule  21. 

"  On  every  application  under  the  Act  for  authority  to  sell,  the  Com't  must  be 
satisfied  by  sufficient  evidence  who  are  the  parties  interested  in  the  estate  whose 
consent  is  required  by  the  Act,  and  what  are  the  circumstances  which  render  the 
proposed  sale  proper  and  expedient "  :  Cons.  Ord.  41,  rule  22. 

"  Where  application  is  made  to  the  Court,  either  to  approve  of  a  particular 
lease,  or  to  vest  any  power  of  leasing  in  trustees,  the  Com-t  shall  require  the  ap- 
plicant to  produce  such  evidence  as  he  shall  deem  sufficient  to  enable  it  to  ascer- 
tain the  nature,  value,  and  circumstances  of  the  estate,  and  the  terms  and 
conditions  on  wliich  leases  tlicreof  ought  to  be  authorized  " :  19  &  20  Vict.  c.  120, 
.s.  21. 
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Disentailing  Deed. 

The  proceeds  of  sale  will  not  be  paid  out  to  a  tenant  in  tail  under  the  settle- 
ment unless  he  has  executed  a  disentailing  deed :  EeBroadMood's  Settled  Estates, 
L.  E.  1  Ch.  D.  438. 

Sale. 

Order  under  Section  11. 

The  Court  being  of  opinion  that  it  is  proper,  and  consistent  with  a 
due  regard  for  the  interests  of  all  parties  entitled  under  the  will  of 
&c.  [or,  the  indenture  of  settlement  dated,  &c.J,  that  a  sale  should  be 
authorized  of  [the  lands  and  premises  situate  at  —  being  part  of]  the 
settled  estates  devised  by  the  said  will  [or,  subject  to  the  trusts  of  (he 
said  indenture  of  settlement ;  or,  of  the  timber  mentioned  and  de- 
scribed in  the  valuation  marked  X.  referred  to  in  the  affidavit  of  B., 
and  growing  on,  &c.J,  [If  incumbrances  suggested :  Let  an  inquiry  be 
made,  &c.J,  Let  the  said  lands  and  premises  [or,  the  said  estate,  or, 
timber]  be  sold  accordingly,  with  the  approbation  of  the  judge.  If 
subject  to  incumbrances :  free  from  the  incumbrances  (if  any)  of  such 
of  the  incumbrancers  as  shall  consent  to  such  sale,  and  subject  to  the 
incumbrances  of  such  of  them  as  shall  not  consent. 

Payment  into  Gowrt :  Let  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  Ex  parte  [names  of  petitioners'],  In  the 
matter  of  "  Tbe  Leases  and  Sales  of  Settled  Estates  Acts  :"  The  pro- 
ceeds of  the  sale  of  the  settled  estates  of,  &c. 

Payment  to  trustees  and  investment :  Let  the  money  to  arise  by  such 
sale  be  paid  to  — ,  the  trustees  of  the  said  will  [or,  indenture  of  settle- 
ment], and  Let  the  said  trustees  apply  the  same  to  one  or  more  of  the 
purposes  mentioned  in  the  23rd  section  of  the  said  Act  without  any 
application  to  the  Court. 

Interim  investment :  Let,  imtil  the  money  can  be  so  applied,  the  said 
trustees  from  time  to  time  invest  the  same,  or  the  unapplied  portion 
thereof  for  the  time  being,  in  the  purchase  of,  &c.  [describe  the  stock 
authorized],  in  the  names  of  the  said  trustees,  and  receive  the  interest 
thereof,  and  pay  the  same  to,  &c.  [or,  apply  the  same  upon  the  same 
trusts  and  subject  to  the  same  powers  and  provisions  in  all  respects 
as  are  contained  in  the  said  will  or  settlement  concerning  the  rents 
and  profits  of  the  property  hereby  directed  to  be  sold].  Let  — 
execute  the  deed  or  deeds  of  conveyance  of  the  said  property  to  the 
purchaser  or  purchasers  thereof.  Let  the  costs  of  all  parties  of  and 
incident  to  this  application  be  taxed  by  the  taxing  master ;  and  Let 
the  said  trustees  be  at  liberty,  out  of  the  money  to  arise  by  such  sale, 
to  pay  and  retain  the  said  costs  when  taxed.  If  costs  to  be  paid  under 
sect.  29  :  Let  the  said  costs  and  expenses  when  taxed  be  a,  charge  upon 
the  said  hereditaments  [or,  on  the  lands  situate  at  -^,  being  heredita- 
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ments  included  in  the  said  settlement,  and  subject  to  the  same  limita- 
tions]. If  ordered :  And  Let  the  same  he  raised  by  sale  or  mortgage 
of  a  sufficient  part  of  the  said  hereditaments  with  the  approbation  of 
the  judge. 

If  registration  required :  Let  a  duplicate  or  memorial  of  this  order  be 
registered  in  the  registry  of  deeds  for  the  county  of  — . 

Let  notice  of  this  order  be  indorsed  upon  the  probate  of  the  will  of 
the  testator  [or,  upon  the  said  indenture  of  settlement,  &c]. 

If  Sale  Moneys  to  he  paid  to  new  Trustees — Sect.  23. 

Let  a.  and  B.  be  appointed  trustees  for  the  purpose  of  receiving 
the  money  to  arise  by  the  sale  hereby  directed.  Let  any  of  the 
persons  interested  in  the  money  to  arise  by  the  said  sale,  or  the 
trustees  or  trustee  for  the  time  being,  be  at  liberty  to  apply  at  cham- 
bers for  the  appointment  of  a  new  trustee  or  new  trustees  as  there 
shall  be  occasion. 

Sale  of  whole  Property — Part  in  Settlement. 

The  Court  being  of  opinion,  &o.,  that  a  sale  should  be  authorized  of 
the  individual  moiety  of  the  lands  and  hereditaments  situate  at  — ,  being 
the  settled  moiety  devised  by  the  will  of  the  testator  J.  E.  (of  the 
•whole  of  which  lands  the  testators  J.  R.  &  W.  M.  were  seised  in  un- 
divided moieties),  and  the  petitioner  A.  B.,  who  is  seised  in  fee  of  the 
remaining  moiety  of  the  said  lands  and  hereditaments,  by  his  counsel 
desiring  that  the  same  should  be  sold  with  the  said  moiety  in  settle- 
ment. Let  the  whole  of  the  said  lands,  situate,  &c.,  be  sold  with  the 
approbation  of  the  judge. 

Let  the  money  to  arise  by  the  said  sale  be  paid  into  Court  to  the 
credit  of  Ex  parte,  &c..  In  the  matter,  &c.  Let  the  petitioner  A.  B. 
execute  the  deed  or  deeds  of  conveyance  of  the  said  lands  and  heredi- 
taments to  the  purchaser  or  respective  purchasers  thereof  on  such 
sale  being  effected.  Let  the  costs  and  expenses  of  the  petitioners  of 
and  incidental  to  this  application  be  taxed  by  the  taxing  master  as 
between  solicitor  and  client.  Let  the  petitioners  be  at  liberty  to 
apply  at  chambers  for  payment  of  such  costs  out  of  the  purchase-money 
and  for  distribution  of  the  residue  of  the  said  purchase-money  as  they 
may  be  advised.  Let  notice  of  this  order  be  indorsed  upon  the  pro- 
bates of  the  wills  of  the  testators  J.  M.  and  W.  M.  Be  Marshall 
(V.-C.  M.},  Nov.  6,  1868. 

Sale — Special  Agreement. 

The  Court  deeming  it  proper  and  consistent,  &c.,  that  a  sale  should 
be  authorized  of  the  freehold  houses  and  premises  situate,  dec,  in  the 
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petition  mentioned,  and  being  [part  of]  the  settled  estatie  devised  by 
the  will  of  the  testator,  and  that  the  agreement  for  sale  dated,  &o.,  in 
the  petition  mentioned  is  a  proper  agreement  for  that  purpose.  Let  the 
said  agreement  dated,  &c.,  for  the  sale  of  the  said  house  and  premises  to 
—  be  carried  into  effect  accordingly.  Let  A.  and  B.,  the  present 
trustees  of  the  testator's  will  execute  the  deed  or  deeds  of  conveyance 
of  the  said  premises  to  the  purchaser  thereof,  such  conveyance  to  be 
settled  by  the  judge.  Let  the  moneys  to  arise  by  such  sale  be  paid  to 
the  said  trustees,  with  liberty  for  them  to  apply  the  same  for  any  of 
the  purposes  mentioned  in  the  23rd  section  of  the  above-mentioned 
Act  without  any  application  to  the  Court.  Let,  until  the  money  can 
be  so  applied,  the  trustees  be  at  liberty  to  invest  the  same  in  Con- 
solidated 3  per  Cent.  Annuities  [or  in,  &c.,  describe  the  securities  which 
may  he  authorized  hy  the  Gmirt,'\  and  pay  the  income  of  such  invest- 
ments to  the  person  who  would  be  entitled  to  the  rents  and  profits 
of  the  said  premises.  Let  the  costs  and  expenses  of  the  petitioners 
and  respondents  of  and  incident  to  this  application  be  taxed,  &c., 
and  paid  by  the  trustees  out  of  the  money  to  arise  by  such  sale.  Let 
notice  of  this  order  be  indorsed  upon  the  probate  of  the  will  of  the 
testator. 

Sale — Part  of  Purchaie-money  to  remain  on  Mortgage. 

This  Court  being  of  opinion,  &c.,  that  a  sale  of  the  hereditaments 
and  premises  called  or  known  as  the  S.  H.  estate,  being  part  of  the 
settled  estates  devised  by  the  will  of  the  testator  J.  8.,  should  be 
authorized,  and  that  the  agreement  in  the  petition  mentioned  dated, 
&c.,  is  a  proper  agreement  for  that  purpose,  doth  order  that  the  said 
agreement  be  carried  into  effect. 

And  this  Court  being  of  opinion  that  it  is  fit  and  proper  that  the 
sum  of  £27,500,  part  of  the  purchase-money,  should  be  invested  on 
the  security  of  a  mortgage  of  the  said  hereditaments  and  premises 
called  or  known  as  the  S.  H.  estate,  and  of  certain  other  heredita- 
ments and  premises  belonging  to  the  purchaser  A.  S.  [a  respondent 
to  the  petition]  and  set  forth  in  the  third  schedule  to  the  said  agree- 
ment, doth  order  that  an  inquiry  be  made  whether  a  good  title  can  be 
made  to  the  said  hereditaments  and  premises  mentioned  in  the  said 
third  schedule.  And  in  case  a  good  title  can  be  made  thereto,  Let  a 
proper  indenture  of  mortgage  be  settled  by  the  judge. — Directions  for 
the  purchaser  to  pay  into  Court  the  deposit  money,  and  for  invest- 
ment.— Directions  for  the  purchaser  to  pay  into  Court  by  a  subsequent 
day  the  balance  of  the  purchase-money,  after  deducting  the  mortgage- 
money,  and  deposit,  and  for  invtstment. — Let,  upon  such  payments 
into  Court,  and  upon  the  due  execution  of  such  indenture  of  mortgage 
by  all  proper  parties  being  certified,  the  said  A.  S.  be  let  into  posses- 
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sion  of  the.  said  S.  H.  estate,  and  into  the  receipt: of  the  rents  and 
profits  as  from  the  —  day  of  — .  Let  the  respondents,  the  trustees, 
and  all  other  necesaaiy  parties  execute  the  deed  or  deeds  of  convey- 
ance of  the  said  estate  to  the  said  A.  S.  as  such  purchaser,  or  as  he 
shall  direct  (such  deed  or  deeds  to  he  settled  hy  the  judge).  Let  the 
Deft  E.  J.  E.  he  appointed  to  execute  such  deed  or  deeds  on  hehalf 
of  the  petitioners  and  infant  respondents. — Directions  for  taxation 
of  the  costs  of  the  petition  and  agreement  for  purchase,  and  for  pay- 
ment by  sale  of  the  stock  purchased  with  the  purchase-money  when 
paid  into  Court. — Directions  for  the  dividends  on  the  stock,  and  on 
the  residue  after  the  sale  for  costs  to  be  paid  to  the  trustees  of  the 
testator's  will,  who  are  to  apply  such  dividends  and  any  interest  to 
be  received  by  them  in  respect  of  the  said  mortgage  in  accordance  with 
the  trusts  of  the  testator's  will,  having  regard  to  the  directions  con- 
tained in  an  order  dated,  &o.  And  in  the  event  of  a  good  title  not 
being  made  to  the  premises  mentioned  in  the  said  third  schedule,  and 
of  the  said  mortgage  for  £27,500  not  being  completed,  any  of  the 
parties  to  be  at  liberty  to  apply  at  chambers,  and  generally  as  they 
may  be  advised.  Notice  of  this  order  to  be  indorsed,  &c. :  Be  Stoveld'e 
Settled  Estates  (V.-C.  H.),  Jan.  14,  1876. 

Sale  of  Mines  wpart  from  Surface, 

The  Court  being  of  opinion  that  it  is  proper  and  consistent,  &c., 
that  a  sale  should  be  authorized  of  the  beds  of  coal  under  the  closes 
of  land  at  Codnor  in  the  petition  mentioned,  and  of  the  ironstone  and 
other  minerals  under  the  said  closes  of  land,  and  that  the  contract  for 
sale  of  the  said  beds  of  coal  to  the  Butterley  Company  in  the  petition 
mentioned  is  a  fit  and  proper  contract  for  such  sale,  Doth  order  that 
the  said  contract  be  carried  into  effect.  Let  the  petitioners  H.  &  B., 
or  other  the  trustees  for  the  time  being  of  the  testator's  will,  be 
at  liberty  to  execute  a  proper  conveyance  of  the  said  coal  (such 
conveyance  to  be  settled  by  the  judge),  and  to  sell  the  ironstone  ahd 
other  minerals  under  the  said  closes  of  land  at  Codnor  aforesaid,  subject 
to  the  provisions  and  restrictions  in  the  said  Act  contained.  Let  the 
petitioners,  the  trustees,  be  at  liberty  to  receive  the  money  payable 
under  such  contract,  and  the  money  to  arise  from  the  sale  of  the 
ironstone  and  other  minerals,  and  apply  the  same  respectively  to  some 
one  or  more  of  the  purposes  mentioned  in  the  23rd  section  of  the  said 
Act  without  any  application  to  this  Court.  Let  notice  of  this  order 
be  indorsed  upon  the  probate  of  the  said  will.  Be  Milward,  L.  E. 
6  Eq.  248. 

Sale. 
"  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  so  far  as  relates  to 
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estates  in  England,  and  for  the  Court  of  Chancery  in  Ireland,  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  and  consistent  with  a  due  regard  for 
the  interests  of  all  parties  entitled  under  the  settlement,  and  subject  to  the  pro- 
visions and  restrictions  in  this  Act  contained,  from  time  to  time  to  authorize  a 
sale  of  the  whole  or  any  parts  of  any  settled  estates  or  of  any  timber  not  being 
ornamental  timber  growing  on  any  settled  estates ;  and  every  such  sale  shall  be 
conducted  and  confinned  in  the  same  manner  as  by  the  rules  and  practice  of  the 
Court  for  the  time  being  is  or  shall  be  required  in  the  sale  of  lands  sold  under  a 
decree  of  the  Court " :  19  &  20  Vict.  c.  120,  s.  11. 

The  Court  will  not  sanction  sales  indefinitely,  but  only  those  mentioned  in  the  - 
petition,  and  any  others  which  the  Court  shall  be  satisfied  with  as  being  beneficial : 
Peacock's  Settled  Estates,  15  W.  R.  100. 

Oil  any  sale  of  land  any  earth,  coal,  stone  or  mineral,  may  be  excepted,  and  any 
rights  or  privileges  may  be  preserved  :  19  &  20  Vict.  c.  120,  s.  13. 

The  words  "  settlement "  and  "  settled  estates  "  used  in  the  Settled  Estates  Act 
include  estates  in  remainder  or  reversion  not  disposed  of  by  the  settlement,  and 
reverting  to  a  settlor  or  a  testator's  heir :  21  &  22  Vict.  c.  77,  s.  1. 

And  the  Court  in  determining  what  are  settled  estates  will  be  governed  by  the 
state  of  facts,  and  by  the  trusts  and  limitations  at  the  time  of  the  settlement 
taking  effect :  27  &  28  Vict.  c.  45,  s.  3. 

On  every  sale  the  Court  may  direct  what  person  or  persons  shall  execute  the 
deed  of  conveyance :  19  &  20  Vict.  c.  120,  s.  15. 

When  any  land  is  sold  for  building  purposes,  the  Court  may  allow  the  whole 
or  any  part  of  the  consideration  to  be  a  rent  issuing  out  of  such  land,  which  may 
be  secured  and  settled  as  the  Court  shall  approve  :  19  &  20  Vict.  c.  120,  s.  12. 

Where  the  property  proposed  to  be  sold  comprises  copyholds  as  well  as  free- 
holds, the  Court  may  order  the  copyholds  to  be  enfranchised  before  the  sale,  and 
the  costs  of  enffanchisement  paid  out  of  the  proceeds  of  sale :  Se  Adair's  Settled 
Estates,  L.  R.  16  Eq.  124. 

The  Settled  Estates  Acts  authorize  a  sale  of  mines  apart  from  the  surface :  Re 
Mallin,  3  Giff.  126 ;  Be  Law,  7  Jur.  (N.S.)  511 ;  Be  MUward's  Estate,  L.  R. 
6  Eq.  248 ;  Order,  p.  723 ;  and  see  Confirmation  of  Sales  Act,  25  &  26  Vict. 
c.  108. 

Application  of  Sale-moneys  and  Eents. 

"  All  money  to  be  received  on  any  sale  effected  under  the  authority  of  this  Act 
or  to  be  set  aside  out  of  the  rents  or  payments  received  on  any  lease  of  earth,  coal, 
stone,  or  minerals  as  aforesaid,  may,  if  the  Court  shall  think  fit,  be  paid  to  any 
trustees  of  whom  it  shall  approye,  or  otherwise  the  same  shall  be  paid  into  the 
Bank  of  England  or  Ireland,  as  the  case  may  be,  to  the  account  of  the 
Accountant-General  of  the  Court  of  Chancei-y,  ex  parte  the  applicants  in  the 
matter  of  this  Act,  and  in  either  case  such  money  shall  be  applied,  as  the  Court 
shall  from  time  to  time  direct,  to  some  one  or  more  of  the  following  purposes 
(namely,)— 

The  purchase  or  redemption  of  the  land  tax,  or  the  discharge  or  redemption 

of  any  incumbrance  affecting  the  hereditaments  in  respect  of  which  such 

money  was  paid,  or  affecting  any  other  hereditaments  subject  to  the  same 

uses  or  trusts ;  or. 
The  purchase  of  other  hereditaments  to  he  settled  in  the  same  manner  as  the 

hereditaments  in  respect  of  which  the  money  was  paid  ;  or, 
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The  payment  to  any  person  becoming  absolutely  entitled  "  :  19  &  20  Vict. 
0.  120,  s.  23. 

Under  this  section  money  arising  from  timber  .cut  undei-  an  order  of  the  Court 
has  been  ordered  to  be  expended  in  new  farm  buildings  and  permanent  repairs 
upon  evidence  that  the  value  of  the  property  would  thereby  be  materially  in- 
creased :  Re  Newman's  S'ttled  Estate,  L.  H.  9  Ch.  681. 

"  The  appHcation  of  the  money  in  manner  aforesaid  may,  if  the  Court  shall  so 
direct,  be  made  by  the  trustees  (if  any)  without  any  application  to  the  Court  or 
otherwise,  upon  an  order  of  the  Court  upon  the  petition  of  the  person  who  would 
be  entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  laud  if 
the  money  had  been  invested  in  the  purchase  of  land"  :  19  &  20  Vict.  c.  120, 
s.  24. 

Interim  Investment. 

"  Until  the  money  can  be  applied  as  aforesaid  the  same  shall  be  from  time  to 
time  invested  in  Exchequer  Bills,  or  in  £3  per  Cent.  Consolidated  Bank  Annuities, 
as  the  Court  shall  think  fit ;  and  the  interest  and  dividends  of  such  Exchequer 
Bills  or  Bank  Annuities  shall  be  paid  to  the  person  who  would  have  beenentiilod 
to  the  rents  and  profits  of  the  land  if  the  money  had  been  invested  in  the  purchase 
of  the  land  " :  19  &  20  Vict.  c.  120,  s.  25. 

Under  this  section  it  has  been  held  that  the  money  can  be  invested  in  any 
investments  in  which  cash  under  the  control  of  the  Court  is  allowed  to  be  invested 
under  the  General  Order  of  Feb.  1,  1861,  rule  1 :  Ee  Cook,  L.  R.  12  Eq.  12 ;  j?e 
Tkorold,  L.  B.  14  Eq.  31 ;  He  Tad/Jy,  L.  R.  16  Eq.  532  ;  Be  Fryer's  !?ettlement, 
L.  B.  20  Eq.  468. 

Leases. 

19  &  20  Vict.  c.  120,  s.  2. 

Agreement  for  Lease. 

This  Court  being  of  opinion,  &c.,  that  a  lease  of  the  lands  situate 
at  —  \or,'  of  the  house  and  premises  situate  at  — -']  being  part  of  the 
settled  estate  comprised  in  the  said  will  [or,  settlement]  should  be 
authorized,  and  that  the  agreement  for  a  lease  of  the  said  premises  to 
—  in  the  petition  mentioned  should  be  carried  into  effect,  Let  the  said 
agreement  be  carried  into  effect  accordingly.  Let  —  execute  the 
same  as  lessor.  Let  the  costs  and  expenses  of  the  petitioners  and 
respondents  be  faxed  and  paid,  &o.     Let  notice  of  this  order,  &c. 

Building  Leases — General  Powers, 

This  Court  being  of  opinion,  &c.,  that  building  leases  of  the  lands 
situate,  &c.,  being  part  of  the  settled  estate  devised  by  [or,  subject 
to  the  trusts  of]  the  will  of  the  testator  A.  [or,  comprised  in  the 
indenture  of  settlement  dated,  &c.J  should  be  authorized,  subject  as 
hereafter  mentioned,  and  that  it  is  expedient  that  general  powers  of 
granting  building  leases  of  the  said  lands  should  be  vested  in  the 
trustees  of  the  said  will  [or,  settlement]  for  the  time  being,  Let 
general   powers  of    granting  building   leases  [If  a  longer  term  than 

3  B 


726  STATUTORY  JURISDICTION.  [Part  III. 

ninety-nine  years  is  sanctioned  hy  the  Caart,  add :  for  the  term  of  — 
years]  of  the  said  lands  in  conformity  with  the  said  Act  and 
subject  to  the  provisions  and  restrictions  therein  contained,  vest  in 
A.  and  B.  the  trustees  of  the  said  will  [or,  of  the  said  settlement] 
and  the  survivors  of  them,  or  others  the  trustees  or  trustee  for 
the  time  being  of  the  said  will  [or,  settlement],  such  power  to  be 
exercised  with  the  consent  of  the  tenant  for  life,  if  anj-,  for  the  time 
being  in  possession  of  the  said  lands,  who  has  attained  the  age  of 
twenty-one  years,  or  if  there  be  no  such  tenant  for  life,  then  without 
such  consent.  [If  specially  ordered  hy  the  Court,  or  desired  hy  the 
petitioners,  add :  And  the  leases  to  be  granted  in  pursuance  of  this 
order  are  to  be  upon  such  terms,  and  subject  and  in  addition  to  the 
conditions  required  by  the  said  Acts  are  to  contain  such  covenants, 
conditions,  and  stipulations  as  the  judge  shall  approve.]  Let  the  costs 
and  expenses  of  the  petitioners  and  of  —  [respondents  appearing]  of 
and  incident  to  this  petition  be  taxed  by  the  taxing  master  and  be  a 
charge  upon  the  said  lands,  or  upon  the  lands  situate  at  —  being 
hereditaments  included  in  the  said  settlement  and  subject  to  the  same 
limitations  [If  ordered :  and  be  raised  by  sale  or  mortgage  of  a  sufficient 
part  of  the  said  lands]  [or,  be  raised  and  paid  out  of  the  rents  and 
profits  of  the  said  lands].  Let  notice  of  this  order  be  indorsed  Vipon 
the  probate  of  the  will  of  the  testator,  A.  [or,  upon  the  indenture  of 
settlement  dated,  &c]. 

If  Trustees  appointed — Sects.  10,  23. 

This  Court  being  of  opinion,  &o.,  and  that  it  is  expedient,  &o.. 
Let  A.  and  B.  be  appointed  trustees  for  the  purpose  of  exercising  such 
powers  of  leasing.  And  any  of  the  persons  interested  in  the  said 
hereditament,  or  the  trustees  or  trustee  for  the  time  being,  are  to  be  at 
liberty  to  apply  in  chambers  for  the  appointment  of  a  new  trustee  or 
trustees  as  there  shall  be  occasion. 

Mining  Leases. 

The  Court  being  of  opinion,  &c.,  th^t  leases  of  the,  &c.  [state  the  earth, 
coal,  stone,  or  mineral  to  he  demised'],  lying  within,  under,  or  upon  the 
lands  situate  at  — ,  being  [part  of]  the  settled  estate  devised  by  the  will 
of  the  testator  —  [or,  comprised  in  the  indenture  of  settlement  dated, 
&c.]  should  be  authorized  subject  as  hereinafter'mentioned,  and  that  it 
is  expedient  that  general  powers  to  grant  such  leases  should  vest  in  the 
trustees  of  the  said  will  [or,  settlement]  for  the  time  being.  Let  general 
powei  s  to  grant  such  leases  in  conformity  with  the  said  Act,  and  sub- 
ject to  the  provisions  and  restrictions  in  the  said  Acts  contained,  vest 
in  the  said  A.  and  B.  and  the  survivor  of  them,  or  other  the  trustees  or 
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trustee- for  the  time  being  of  the  said  will  [or,  settlement],  such  powera 
to  be  exercised  with  the  consent  of  the  tenant  for  life,  if  any,  for  the 
time  being  in  possession  of  the  said  lands  who  has  attained  the  age  of 
twenty-one  years,  or  if  there  shall  be  no  such  tenant  for  life  then 
without  such  consent.  [^If  specially  ordered  by  the  Court  or  desired  by 
the  petitioners,  add:  And  the  leases  to  be  granted  in  pursuance  of  this 
order  are  to  ■  be  upon  such  terms,  and  subject  and  in  addition  to  the 
conditions  required  by  the  said  Acts  are  to  contain  such  certain  cove- 
nants, conditions,  and  stipulations  as  the  judge  shall  approve.]  Let 
all  the  money  to  be  set  aside  out  of  the  rents  or  payments  to  be  re- 
served on  any  such  leases,  as  directed  by  the  said  Act,  be  paid  to  the 
trustees  \_or,  trustee]  for  the  time  being  of  the  said  will  [or,  .settle- 
ment]. Let,  until  such  money  can  be  applied  to  one  or  moie of  the  pur- 
poses mentioned  in  the  said  Act,  the  said  money  be  from  time  to  time 
invested  in,  &c.  [describe  the  stock  authorized]  in  their  [or,  his] 
names  [or,  name]  [or.  If  money  set  aside  out  of  rents  to  be  paid  into  Court  : 
Let  all  sums  of  money  to  be  set  aside,  &c.,  be  from  time  to  time 
within,  &c.,  paid  by  the  lessee  or  respective  lessees  into  Couit  to  the 
credit  of  Ex  parte  [name  of  petitioners^  In  the  matter,  &c.,  to  an 
account  to  be  intituled  "  Money  set  aside  out  of  the  rents  reserved  on 
the  leases  of  the  settled  estates  of  — ."]  And  Let,  until  the  same  can 
be  applied  to  some  one  or  more  of  the  purposes  mentioned  in  the  said 
Acts,  the  said  sums  when  so  paid  into  Court  be  laid  out  in,  &c.,  to  the 
like  credit.  And  Let  the  interest  during  the  life  of  the  said  A.  [the 
person  entitled  to  the  rents  and  profits]  from  time  to  time  to  accrue  on 
the  said  stock  be  paid  to  the  said  A.  [or  his  legal  personal  representa- 
tive]. Let  the  interest  upon  the  said  stock  be  paid  by  the  said  trustees 
or  trustee  to  the  person  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  said  land  if  the  money  had  been  invested  in  the  purchase 
of  land.  Let  the  costs  and  expenses  of  the  petitioners  and  of  [the 
other  parties  appearing]  of  and  incident  to  this  application  be  taxed 
by  the  tasang  master.  [If  ordered:  And  Let  the  amount  of  the  said 
costs  when  taxed  be  a  charge  upon  the  said  hereditaments,  or  upon 
the  lands  situate  at  — ,  being  heieditaments  included  in  the  said  settle- 
ment and  subject  to  tlie  same  limitations.  If  ordered  :  And  be  raised 
by  sale  or  mortgage  of  a  sufScient  part  of  the  said  hereditaments,  or, 
be  paid  out  of  the  rents  and  profits  of  the  said  hereditaments.]  Let 
notice  of  this  order  be  indorsed,  &c. 

If  New  Trustees  to  be  appointed — Sect.  23. 

This  Court  being  of  opinion,  &c.,  and  that  it  is  expedient,  &c.,  Let 
A.  and  B.  be  appointed  trustees  for  the  purpose  of  receiving  the  money 
to  be  set  aside  out  of  the  rents  or  payments  to  be  received  on  the 
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leases  to  be  granted  as  aforesaid.  Let  any  of  the  persons  interested 
in  the  said  hereditaments,  or  the  trustees  or  trustee  for  the  time  being, 
be  at  liberty  to  apply  in  chambers  for  the  appointment  of  a  new 
trustee  or  new  trustees  as  there  shall  be  occasion. 

Leases — Power  of  the  Court. 

The  Court  may  "  authorize  leases  of  any  settled  estates,  or  of  any  rights  or 
privileges  over  or  affecting  any  settled  estates,  for  any  purpose  whatsoever,  whether 
involving  waste  or  not,  provided  the  following  conditions  be  observed : 

First.  Every  such  lease  shall  be  made  to  take  effect  in   possession  at  or 
within  one  year  next  after  the  making  thereof,  and  shall  be  for  a  term  of 
years  not  exceeding  for  an  agricultural  or  occupation  lease  twenty-one 
years ;  for  a  mining  lease,  or  a  lease  of  water,  water-mills,  way-leaves, 
water-leaves,  or  other  rights  or  easements,  forty  years  ;  and  for  a  building 
lease,  ninety- nine  years ;   or  where  the  Court  shall  be  satisfied  that  it  is 
the  usual  custom  of  the  district  and  beneficial  to  the  inheritance  to  grant 
building  leases  for  longer  terms,  then  for  such  term  as  the  Court  shall 
direct : 
Secondly.  On  every  such  lease  shall  be  reserved  the  best  rent,  or  reservation 
in  the  nature  of  rent,  either  uniform  or  not,  that  can  be  reasonably  ob- 
tained, to  be  made  payable  half-yearly  or  oftener,  without  taking  any  fine 
or  other  benefit  in  the  nature  of  a  fine : 
Thirdly.  Where  the  lease  is  of  any  earth,  coal,  stone,  or  mineral,  a  certain 
portion  of  the  whole  rent  or  payment  reserved  shall  be  from  time  to  time 
set  aside  and  invested  as  hereinafter  mentioned ;  namely,  when  and  so  long 
as  the  person  for  the  time  being  entitled  to  the  receipt  of  such  rent  is  a 
person  who  by  reason  of  his  estate,  or  by  virtue  of  any  declaration  in  the 
settlement,  is  entitled  to  work  such  earth,  coal,  stone,  or  mineral,  for  his 
own  benefit,  one-fourth  part  of  such  rent,  and  otherwise  three-fourth  parts 
thereof ;  and  in  every  such  lease  sufficient  provision  shall  be  made  to  ensure 
such  application  of  the  aforesaid  portion  of  the  rent,  by  the  appointment 
of  trustees  or  otherwise,  as  the  Court  shall  deem  expedient : 
Fourthly.  No  such  lease  shall  authorize  the  felling  of  any  trees,  except  so  far 
as  shall  be  necessary  for  the  purpose  of  clearing  the  ground  for  any  build- 
ings, excavations,  or  other  works  authorized  by  the  lease : 
Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall  execute  a 
counterpart  thereof;  and  every  such  lease  shall  contain  a  condition  for  re- 
entry on  non-payment  of  the  rent  for  a  period  not  less  than  twenty-eight 
days  after  it  becomes  due  " :  19  &  20  Vict.  c.  120,  s.  2. 
The  power   given  by  the  second  section,  quoted  supra,  "  to  extend  the  term 
thereby  prescribed  for  building  leases,  where  it  shall  be  satisfied  that  it  is  the 
usual  custom  of  the  district  and  beneficial  to  the  inheritance  to  grant  building 
leases  for  longer  terms  shall  be  extended,  and  may  be  exercised  with  respect  to 
all  the  other  leases  in  the  same  section  mentioned  except  agricultural  leases,  pro- 
vided the  Court  shall  be  satisfied  that  it  is  the  usual  custom  of  the  district  and 
beneficial  to  the  inheritance  to  grant  such  leases  for  longer  terms  "  •  21  &  22  Vict, 
c.  77,  s.  4. 

Covenants — Surrenders. 

Subject  and  in  addition  to  the  conditions  mentioned  in  section  2  every  lease 
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"  shall  contain  such  covenants,  conditions,  and  stipulations  as  the  Court  shall 
deem  expedient  with  reference  to  the  special  circumstances  of  the  demise  " :  19  & 
20  Vict.  c.  120,  s.  3. 

Any  leases  may  he  surrendered  either  for  the  purpose  of  obtaining  a  renewal  of 
the  same  or  not,  and  the  power  to  authorize  leases  extends  to  authorize  new  leases 
of  the  whole  or  any  part  of  the  hereditaments  comprised  in  any  surrendered  lease : 
19  &  20  Vict.  c.  120,  s.  5 ;  21  &  22  Vict.  c.  77,  s.  5;  see  Be  BawUng's  Estate, 
L.  E.  1  Eq.  286. 

Preliminary  Contracts  for  Leases. 

■'  The  power  to  authorize  leases  conferred  by  this  Act  shall  extend  to  authorize 
preliminary  contracts  to  grant  any  such  leases ;  and  any  of  the  terms  of  such 
contracts  may  be  varied  in  the  leases  " :  19  &  20  Vict.  c.  120,  s.  6. 

Mode  of  granting  Leases. 

"  The  power  to  authorize  leases  conferred  by  this  Act  may  be  exercised  by  the 
Court,  either  by  approving  of  particular  leases,  or  by  ordering  that  powers  of 
leasing,  in  conformity  with  the  provisions  of  this  Act,  shall  be  vested  in  trustees 
in  manner  hereinafter  mentioned  " :  19  &  20  Vict.  c.  120,  s.  7. 

Evidence. 

"  When  application  is  made  to  the  Court,  either  to  approve  of  a  particular 
lease,  or  to  vest  any  power  of  leasing  in  trustees,  the  Court  shall  require  the 
applicant  to  produce  such  evidence  as  it  shall  deem  sufficient  to  enable  it  to 
ascertain  the  nature,  value,  and  circumstances  of  the  estate,  and  the  terms  and 
conditions  on  which  leases  thereof  ought  to  be  authorized":  19  &  20  Vict, 
c.  120,  s.  8. 

Execution  by  Lessor. 

"  When  a  particular  lease  or  contract  for  a  lease  has  been  approved  by  the 
Court,  the  Court  shall  direct  what  person  or  persons  shall  execute  the  same  as 
lessor ;  and  the  lease  or  contract  executed  by  such  person  or  persons  shall  take 
effect,"  &c. :  19  &  20  Vict.  c.  120,  s.  9. 

Powers  of  Leasing — New  Trustees. 

"  Where  the  Court  shall  deem  it  expedient  that  any  general  powers  of  leasing 
any  settled  estates  conformably  lo  this  Act  should  be  vested  in  trustees,  it  may 
by  order  vest  any  such  power  accordingly,  either  in  the  existing  trustees  o(  the 
settlement  or  in  any  other,  persons  ;  and  such  powers  when  exercised  by  such 
trustees  shall  take  effect  in  all  respects  as  if  the  power  so  vested  in  them  had 
been  originally  contained  in  the  settlement,  and  so  as  to  operate  (if  necessary) 
by  way  of  revocation,"  &c. :  19  &  20  Vict.  c.  120,  s.  10. 

"And  in  every  such  case  the  Court,  if  it  shall  think  fit,  may  impose  any 
conditions  as  to  consents  or  otherwise  on  the  exercise  of  such  power,  and  the 
Court  may  also  authorize  the  insertion  of  provisions  for  the  appointment  of  new 
trustees  from  time  to  time  for  the  purpose  of  exercising  such  powers  of  leasing  as 
aforesaid  "  :  Ibid. 

No  condition  is  to  be  inserted  requiring  that  the  leases  should  bo  submitted  to 
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or  he  settled  by  the  said  Court  or  a  judge  thereof,  or  be  made  conformable  with  a 
model  lease  deposited  in  judges'  chambers,  save  only  in  any  case  in  which  the 
parties  applying  for  the  order  may  desire  to  have  any  such  condition  inserted, 
or  in  which  it  shall  appear  to  the  Court  that  there  is  some  special  reason  ren- 
dering the  insertion  of  such  a  condition  necessary  or  expedient :  27  &  28  Vict. 
c.  45,  s.  1. 

Building  Leases — Minins  Leases — Term  of. 

Building  leases  granted  under  the  Act  must  bo  made  to  take  effect  in  possession 
within  one  year  after  the  making  thereof,  and  will  be  for  a  term  of  ninety-nine 
years,  except  where  it  is  the  custom  of  the  disti'ict  and  beneficial  to  the  inheritance 
to  grant  longer  terms  :  19  &  20  Vict.  c.  120,  s.  2  ;  ante,  p.  728. 

The  term  "  building  lease  "  includes  a  repairing  lease.  But  no  repairing  lease 
is  to  be  made  for  a  term  exceeding  sixty  years  :  21  &  22  Vict.  d.  77.  s.  2. 

Before  the  Court  authorizes  the  granting  of  building  leases  for  999  years  it  will 
require  evidence  not  only  as  to  the  custom  of  the  conntry,  but  that  the  land 
cannot  be  let  beneficially  upon  other  terms :  Cartas  Settled  Estates,  9  W.  E.  776 ; 
21  &  22  Vict.  c.  77,  s.  4. 

A  building  lease  may  be  granted  to  a  lessee  in  consideration  of  his  undertaking 
to  make  the  roads :  Be  Chamhers,  28  Beav.  655. 

Mining  leases  must  take  effect  in  possession  within  one  year  after  the  making 
thereof,  and  will  be  for  a  time  not  exceeding  forty  years  :  19  &  20  Vict.  c.  120, 
s.  2 ;  ante,  p.  728. 

Where  the  lease  is  of  any  earth,  coal,  stone  or  mineral,  a  certain  portion  of  the 
whole  rent  or  payment  received  must  be  from  time  time  set  aside  and  invested  : 
Ibid. 

Streets,  Eoads,  Gardens,  &c. 

19  d  20  Vict.  c.  120,  s.  U;  39  (£  4=0  Vict.  c.  30,  «.  1. 

His  Honour  being  of  opinion  that  it  is  proper,  and  consistent 
with  a  due  regard  to  the  interests  of  all  parties  interested  in  the  said 
settled  estates,  that  parts  thereof  should  he  laid  out  for  streets, 
roads,  squares,  and  gardens.  It  is  ordeied  that  such  parts  of  the 
said  settled  estates  as  the  said  trustees,  with  such  consent  as  afore- 
said, shall  lay  out  in  streets,  loads,  squares,  and  gardens,  do  vest  in 
the  trustees  or  trustee  for  the  time  being  of  the  will  of  the  testator. 
Let  notice  of  this  order  be  indorsed,  &c.  Be  Har greaves'  Settled 
Estates,  15  W.  E.  54. 

Dedication  for  Boads,  Gardens,  &c. — Seference  to  Ghamhers. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent,  &c., 
that  subject  to  the  provisions  and  restrictions  in  the  said  Act  contained, 
parts  of  the  settled  estate  comprised  in,  &e.,  should  be  laid  out  for 
streets  (roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers, 
drains,  or  watercourses),  Let  such  parts  of  the  said  estate  as  the 
judge  shall  approve  be  from  time  to  time  laid  out,  with  the  approbation 
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of  the  jiidge,  for  streets,  &c.,  either  to  be  dedicated  to  the  public  or  not. 
Let  the  parts  so  to  be  laid  out  remain  and  be  vested  in  the  trustees  or 
trustee  of  the  said  will  or  indenture  of  settlement  for  the  time  being, 
upon  such  trusts  for  securing  the  continued  appropriation  thereof  to 
the  purposes  aforesaid,  in  all  respects  as  the  judge  shall  approve. 
And  Let  a  proper  declaration  of  trust  be  settled  by  the  judge :  Be  Bohins' 
Settled  Estates  (V.-C.  H.)  July  14,  1876. 

[If  trustees  to  convey  to  new  trustees :  Let  the  said  —  or  proper  persons 
be  appointed  trustees  of  the  parts  of  the  said  estate  so  to  be  laid  out.J 
And  Let  the  said  [trustees  of  the  will  or  settlements]  convey  such 
parts  of  the  said  estate,  so  as  to  vest  the  same  in  the  said  [trustees  to 
be  appointed],  upon  such  trusts  for  securing  the  continued  appropria- 
tion thereof  for  the  purposes  aforesaid,  in  all  respects  as  the  judge 
shall  direct.  [If  so:  And  with  such  provisions  for  the  appointment 
of  new  trustees  when  required,  either  by  application  to  a  judge  at 
chambers  or  otherwise,  as  the  judge  shall  direct,  or,  And  Let  any 
person  interested  in  the  said  hereditaments,  or  the  trustees  or  trustee 
for  the  time  being,  be  at  liberty  to  apply  in  chambers  for  the  appoint- 
ment of  a  new  trustee  or  new  trustees  as  there  shall  be  occasion. 
And  Let  the  conveyance  be  settled  by  the  judge. 

Dedication  for  Boads,  Gardens,  and  Sewers,  &c. — Plan  adopted. 

The  Court  being  of  opinion  that  subject  to  the  provisions  and  re- 
strictions in  the  said  Acts  contained  the  parts  of  the  said  settled 
estates  coloured  pink  in  the  map  or  plan  referred  to  in  the  affidavit  of 
the  petitioner  W.  E.  filed  the  25th  April,  1871,  should  be  laid  out 
for  streets,  roads,  paths,  squares,  gardens,  and  other  open  places,  and 
for  sewers,  drains,  and  watercourses,  as  delineated  on  the  said  map  or 
plan,  doth  order  that  the  same  be  laid  out  accordingly.  And  Let 
such  parts  of  the  said  estate  vest  in  the  said  trustees,  or  other  the 
trustees  for  the  time  being  of  the  settlement  dated  29th  November, 
1874.  Let  the  said  trustees  and  any  of  the  parties  interested  be  at 
liberty  to  apply  in  chambers  as  to  laying  out  any  further  parts  of  the 
said  estate  in  additional  streets,  roads,  parks,  squares,  gardens,  and 
other  open  places,  or  for  sewers,  drains  or  watercourses,  and  also  as  to 
granting  for  building  upon  in  perpetuity  any  part  or  parts  of  the  said 
estate,  as  they  may  be  advised.  Be  Bolleston  (V.-C.  W.),  April  28, 
1871. 

Streets,  Boads,  &c. — Special  Provision  for  Costs. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent,  &c., 
that  subject  to  the  provisions  and  restrictions  in  the  said  Acts  contained, 
or  some  or  one  of  them,  such  parts  of  the  said  estate  as  are  coloured 
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yellow  on  the  plan  marked  B.  verified  and  identified  by  the  afSdavit 
of  —  shoTild  be  laid  out  in  streets,  footpaths,  sewers,  and  drains,  or 
watercourses,  to  be  dedicated  to  the  public,  and  that  building  leases  of 
the  hereditaments  in  the  petition  mentioned  situate,  &C-,  part  of  the 
settled  estate  comprised  in  the  indenture  of  settlement  dated,  &c., 
should  be  authorized  subject  as  hereinafter  mentioned,  and  that  it  is 
expedient  that  general  powers  of  granting  building  leases  of  the  same 
should  be  vested  in  the  trustees  or  trustee  of  the  said  indenture  of 
settlement  for  the  time  being.  Let  such  parts  of  the  said  estate  as  are 
coloured  yellow  in  the  said  plan  be  laid  out  for  streets,  footpaths, 
sewers,  and  drains,  or  watercourses,  as  shewn  upon  the  said  plan,  and 
be  dedicated  to  the  public.  Let  general  powers  of  granting  building 
leases  of  the  said  hereditaments  in  the  petition  mentioned  in  con- 
formity with  the  said  Acts,  or  some  or  one  of  them,  and  subject  to  the 
provisions  and  restrictions  therein  contained,  vest  in  the  petitioner  E.  V. 
during  her  life,  and  after  her  decease  in  W.  M.,  J.  N.,  and  J,  ¥,,  the 
trustses  of  the  said  settlement  or  other  the  trustees  of  the  said  settle- 
ment, during  the  minority  of  any  of  the  children  of  the  marriage,  Sut 
the  leases  so  to  be  granted  are  to  contain  such  covenants,  conditions, 
and  stipulations  as  shall  be  contained  in  a  form  of  lease  to  be  settled 
by  the  judge  in  chambers.  And  the  petitioners  by  their  counsel 
undertaking  to  pay  all  the  expenses  of  and  incident  to  the  laying  out, 
foiming,  and  completing  the  streets,-  footpaths,  sewers,  and  drains,  or 
watercourses,  hereinbefore  mentioned,  Let  the  sum  of  £1500  be 
ndvanced  by  the  trustees  of  the  said  settlement  to  the  petitioners  for 
the  purpose  of  paying  suoh  expenses  upon  the  repayment  of  the  same 
with  interest  at  the  rate  of  £4  per  cent,  per  annum  being  secured  to 
the  tiustees  of  the  said  settlement  by  a  mortgage  of  the  respective 
estate;!  and  interests  of  the  petitioners  in  the  freehold  land,  messuage, 
and  premises  tituate,  &c.,  in  the  petition  mentioned.  Tax  the  costs 
and  expenses  of  all  parties  of  and  incident  to  this  petition,  including 
therein  the  costs  of  the  summons  dated,  &c.,  and  of  and  incident  to 
the  said  mortgage.  Let  the  said  £1500,  and  the  amount  of  the  said  costs 
when  taxed  be  raited  and  paid  by  the  said  trustees  of  the  said  settle- 
ment out  of  the  sura  of  £4730  13«.  8d.  Consolidated  Annuities  standing 
in  their  names.  Let  notice  of  this  order  be  indorsed  on  the  said 
settlement.     Be  Venmr's  Settled  Estate  (M.  E.)  April  29,  1876. 

Streets,  Eoads,  Gaedens,  &c. — Expenses  of  Constructing. 

The  Court  may  direct  that  any  part  of  any  settled  estates  be  laid  out  for  streets, 
roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or  watercourses, 
either  to  be  dedicated  to  the  public  or  not ;  and  may  direct  that  such  parts  remain 
vested  in  the  trustees  of  the  settlement  or  be  conveyed  to  and  vested  in  any 
other  trustees;  19  &  20  Vict.  o.  120,  s.  14. 
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And  upon  every  dedication  the  Court  may  direct  what  person  or  persons  shall 
execute  the  eouveyance :  sect.  15. 

The  Court  has  refused  to  sanction  the  sale  of  part  of  an  estate  in  order  that  the 
proceeds  may  he  expended  in  making  roads  with  a  view  to  building  leases :  Re 
Ohamhers,  28  Beav.  653 ;  He  Eurle,  2  H.  &  M.  196. 

But  now  it  is  provided  that  "  where  under  section  14  of  the  principal  Act  (19 
&  20  Vict.  c.  120.)  any  part  of  any  settled  estates  is  directed  to  be  laid  out  for 
streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or 
watercourses,  either  to  be  dedicated  to  the  public  or  not,  the  Court  may  direct  that 
any  such  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains, 
or  watercourses,  including  all  necessary  or  proper  fences,  pavings,  connections, 'and 
other  works  incidental  thereto  respectively,  be  made  and  executed,  and  that  all  or 
any  part  of  the  expenses  in  relation  to  such  laying  out,  and  making,  and  execution 
be  raised  and  paid  by  means  of  a  sale  or  mortgage  of  or  charge  upon  all  or  any 
part  of  the  settled  estates,  or  out  of  any  moneys  or  investments  representing  moneys 
liable  to  be  laid  out  in  the  purchase  of  hereditaments  to  be  settled  in  the  same 
manner  as  the  settled  estates":  The  Settled  Estates  Act,  1876,39  &  40  Vict, 
c.  30,  s.  1. 

INDORSEMENT   ON  SETTLEMENT. 

"  The  Court  shall  direct  that  some  sufBcient  notice  of  any  exercise  of  any  of 
the  powers  conferred  on  it  by  the  Act  shall  be  placed  on  the  settlement,  or  on 
any  copies  thereof,  or  otherwise  recorded  in  any  way  it  may  think  proper,  in  all 
cases  where  it  shall  appear  to  the  Court  to  be  practicable  and  expedient  for  pre- 
venting fraud  or  mistake  " :  19  &  20  Vict.  c.  120,  s.  22. 

"  Every  order  of  the  Court  made  in  pursuance  of  the  powers  conferred  on  it  by 
the  Act  shall  specify  on  what  document  or  documents  (if  any)  the  notice  re- 
ferred to  by  the  22nd  section  of  the  Act  shall  be  placed  or  indorsed " :  Cons. 
Ord.  41,  rule  24. 

"  And  the  judge  may,  if  he  thinks  fit,  require  that  such  document  or  documents 
so  indorsed  shall  be  produced  in  Court  for  his  inspection ;  and  in  case  of  any  such 
order  relating  to  lands  in  a  register  county  or  district,  the  Court  may  order  a 
duplicate  or  a  memorial  of  the  same  to  b6  registered  " :  Ibid. 

Costs. 

"  It  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  order  that  all  or  any 
costs  or  expenses  of  all  or  any  parties  of  and  incident  to  any  application  under 
this  Act  shall  be  a  charge  on  the  hereditaments  which  are  the  subject  of  the 
application,  or  on  any  other  hereditaments  included  in  the  same  settlement  and 
subject  to  the  same  limitations ;  and  the  Court  may  also  direct  that  such  costs 
and  expenses  shall  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of  such 
hereditaments,  or  out  of  the  rents  or  profits  thereof,  such  costs  and  expenses  to  be 
taxed  as  the  Court  shall  direct " :  19  &  20  Vict.  c.  120,  s.  29. 

As  to  costs  of  constructing  streets,  roads,  parks,  squares,  &c. :  see  39  &  40 
Vict.  c.  30,  s.  1,  supra. 
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CHAPTER  XL  I II. 

LAW  OP  PEOPEETY  AND  TEUSTEE  BELIEF  AMENDMENT 

ACTS. 

22  &  23  Vict.  c.  35  ;  23  &  24  Vict.  c.  38. 

Upon  the  petition,  &c.,  This  Court  is  of  opinion,  that,  &c.  [state  tlie 
opinion  of  tTie  Court  upon  the  questions  submitted.']  If  ordered :  Let  the 
costs  of  and  incidental  to  this  petition  be  taxed,  &c.,  and  paid,  &c. 


Maintenance  out  of  Income —  Costs  out  of  Income. 

The  Court  is  of  opinion  that  the  whole  of  the  income  of  the  tnist 
funds  in  the  petition  mentioned  should  henceforth  he  paid  to  —  [the 
husband]  until  further  order  of  the  Court,  he  undertaking  to  apply 
the  same  for  the  maintenance  and  support  of  —  [the  wife]  and  for 
the  support  of  the  children  of  the  marriage,  and  Let  the  same  be 
allowed  accordingly.  Let  the  costs  of  and  incidental  to  this  petition 
be  taxed  by  the  taxing  master  and  paid  out  of  the  income  of  the 
trust  property.     Be  Spiller,  2  L.  T.  (N.S.)  71 ;  8  W.  E.  333. 


Questions  for  Opinion  of  the  Court. 

"  Any  trustee,  executor,  or  administrator  shall  be  at  liberty,  without  the  in- 
stitution of  a  suit,  to  apply  by  petition  to  any  judge  of  the  High  Court  of  Chan- 
cery, or  by  summons  upon  a  written  statement  to  any  such  judge  at  chambers, 
for  the  opinion,  advice,  or  direction  of  such  judge,  on  any  question  respecting 
the  management  or  administration  of  the  trust  property,  or  the  assets  of  any 
testator  or  intestate ;  such  application  to  be  served  upon,  or  the  hearing  thereof 
to  be  attended  by,  all  persons  interested  in  such  application,  or  such  of  them  as 
the  said  judge  shaU  think  expedient. 

"  And  the  trustee,  executor,  or  administrator,  acting  upon  the  opinion,  advice, 
or  directions  given  by  the  said  judge,  shall  be  deemed,  so  far  as  regards  his  own 
responsibility,  to  have  discharged  his  duty  as  such  trustee,  executor,  or  adminis- 
trator in  the  subject-matter  of  the  said  application :  provided,  nevertheless,  that 
this  Act  shall  not  extend  to  indemnify  any  trustee,  executor,  or  administrator  in 
respect  of  any  act  done  in  accordance  with  such  opinion,  advice,  or  direction  as 
aforesaid,  if  such  trustee,  executor,  or  administrator  shall  have  been  guiltj'  of 
any  fraud  or  wilful  concealment  or  misrepresentation  in  obtaining  such  opinion, 
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advice,  or  direction;  and  the  costs  of  such  application  as  aforesaid  shall  be  in 
the  discretion  of  the  judge  to  whom  the  said  application  shall  he  made :"  22  & 
23  Vict.  0.  35,  s.  30. 

The  petition  or  statement  is  to  be  signed  by  counsel :  23  &  24  Vict.  c.  38, 
s.  9. 

The  Court  will  not,  as  a  general  rule,  under  this  Act,  entertain  questions  of 
construction  or  make  orders  affecting  the  rights  of  parties :  Be  Lorenz'  Settle- 
ment, 1  Dr.  &  Sm.  401;  7  Jur.  (N.S.)  402;  Be  MockeU's  Trusts,  6  Jur.  (N.S). 
142 ;  Be  Booper,  29  Beav.  656 ;  7  Jur.  (N.S.)  595 ;  Be  Bunnetti  10  Jur. 
(N.S.)  1098. 

And  as  the  Act  does  not  give  any  right  of  appeal,  it  was  not  intended  to 
decide  nice  questions  of  law,  its  object  being  to  procure  for  trustees  at  a 
small  expense  the  assistance  of  the  Court  upon  points  of  minor  importance 
arising  in  the  management  of  the  trust :  Lewin,  443.  See  also  Morgan,  4th 
ed.  p.  283. 

But  questions  of  construction  have  been  decided  under  the  Act :  Bo  Pitts,  5 
Jur.  (N.S)  1235 ;  27  Beav.  576 ;  Be  MicheU,  28  Beav.  39  ;  Be  Davies,  29  Beav. 
93 ;  Be  Jacob,  29  Beav.  462 ;  Be  Muggeridge,  6  Jur.  (N.S.)  192 ;  Job.  625 ; 
Be  Elmore,  6  Jur.  (N.S.)  1325 ;  Be  Sogers,  1  Dr.  &  Sm.  338 ;  6  Jur.  (N.S.) 
1363 ;  Be  Simson,  1  J.  &  H.  89  ;  Be  Faning,  10  Jur.  (N.S.)  307. 

And  the  Court  has  answered  under  the  Act  questions  whether  trustees 
may  properly  advance  sums  under  a  power  of  advancement :  Be  Kershaw, 
L.  R.  6  Eq.  322 ;  whether  a  power  to  invest  in  land  in  fee  simple  in  possession 
authorized  an  investment  in  the  purchase  of  freehold  ground  rents :  Be  Peyton's 
Settlement,  L.  R.  6  Eq.  322 ;  whether  bonds  of  a  French  railway  company  were 
"  securities  of  a  foreign  country "  within  the  meaning  of  a  trust  for  invest- 
ment :  Be  Langdale's  Settlement,  L.  R.  10  Eq.  39 ;  whether  maintenance  money 
was  properly  payable  out  of  the  capital  of  a  trust  fund :  Be  Tibbs'  Trusts, 
17  W.  R.  304 ;  whether  trustees  under  a  power  to  raise  money  by  mortgage 
could  create  a  mortgage  without  a  power  of  sale :  Be  Ohawner's  Trusts,  L.  R. 
8  Eq.  5G9. 

The  Court  will  not  express  its  opinion  under  the  Act  upon  an  hypothetical 
case  :  Be  Box,  11  H.  &  M.  552  ;  10  W.  R.  945. 

One  trustee  may  apply  without  his  co-trustee :  Be  Muggeridge,  Joh.  625 ; 
6  Jur.  (N.S.)  142.  And  a  cestui  que  trust  may  make  the  application :  Be  Ward, 
14  W.  R.  96. 

The  petition  or  statement  must  be  signed  by  counsel,  and  the  judge  by  whom 
it  is  to  be  answered  may  require  the  petitioner  or  applicant  to  attend  him  by 
counsel  either  in  chambers  or  in  Court :  23  &  24  Vict.  c.  38,  s.  9. 

The  application  should  be  by  petition,  not  summons :  Be  Dennis,  5  Jur.  (N.S.) 
1388. 

No  iaquiries  can  be  directed  under  the  Act,  and  the  only  effect  of  the  opinion 
of  the  Court  is  to  indemnify  the  trustee  upon  the  facts  stated.  No  appeal  lies, 
and  the  opinion  of  the  Court  under  the  Act  did  not  under  the  former  practice 
prevent  a  bill  being  filed  :  Be  MockeU's  Trusts,  Joh..628 ;  6  Jur.  (N.S.)  142. 


Service  of  Petition. 

The  petition  should  be  served  on  the  persons  beneficially  interested :  Be  Green, 
6  Jur.  (N.S.)  530 ;  8  W.  R.  403. 
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Evidence. 

No  affidavits  are  admissible  on  the  application:  Re  Muggeridge's  Tricsts, 
Joh.  625  ;  6  Jur.  (N.S.)  192, 

Costs. 

The  costs  of  an  application  for  the  opinion  of  the  Court  are  in  the  discretion 
of  the  judge :  see  sect.  30  of  the  Act,  supra.  As  a  general  rule  the  costs  are 
directed  to  come  out  of  the  cwpus  of  the  trust  estate. 

But  where  the  question  concerns  the  application  of  income  the  costs  have  been 
directed  to  be  paid  out  of  income:  Be  Spiller,  2  L.  T.  (N.S.)  71 ;  8  W.  E.  333  ; 
Order,  p.  734. 

The  costs  should  be  taxed  by  the  taxing  master,  as  in  Be  Elmore,  6  Jur.  (N.S.) 
1325. 

Investments  by  Trustees. 
Cash  under  the  Control  of  the  Court. 

"  When  a  trustee,  executor,  or  administrator  shall  not,  by  some  instruments 
creating  his  trust,  be  expressly  forbidden  to  invest  any  trust  fund  on  real  secu- 
rities, in  any  part  of  the  United  Kingdom,  or  on  the  Stock  of  the  Bank  of 
England  or  Ireland,  or  on  Bast  India  Stock,  it  shall  be  lawful  for  such  trustee, 
executor,  or  administrator  to  invest  such  trust  fund  on  such  securities  or  stock; 
and  he  shall  not  be  liable  on  that  account  as  for  a  breach  of  trust  provided 
that  such  investment  shall  in  other  respects  be  reasonable  and  proper  ":  22  &  23 
Vict.  c.  35,  s.  32.  As  to  Bast  India  Stock,  see  30  &  31  Vict.  c.  132 ;  Lewin, 
252. 

It  shall  be  lawful  for  the  Lord  Chancellor,  &c.,  "  to  make  such  General  Orders 
from  time  to  time  as  to  the  investment  of  cash  under  the  control  of  the  Court, 
either  in  the  Three  per  Cent.  Consolidated  or  Reduced  or  New  Bank  Annuities,  or 
in  such  other  stocks,  funds,  or  securities  as  he  or  they  shall,  with  such  advice  or 
assistance,  see  fit "  :  23  &  24  Vict.  c.  38,  s.  10; 

And  it  shall  be  lawful  for  the  Lord  Chancellor,  &c.,  "  to  make  such  orders  as  he 
or  they  shall  deem  proper  for  the  conversion  of  any  Three  per  Cent.  Bank 
Annuities  now  standing  or  which  may  hereafter  stand  in  the  name  of  the 
Accountant-Greneral  of  the  said  Court  of  Chancery  in  trust  or  any  cause  or 
matter,  into  any  such  other  stocks,  funds,  or  securities  upon  which,  by  any  such 
General  Order  as  aforesaid,  cash  under  the  control  of  the  Court  may  be  invested ; 
all  orders  for  such  conversion  of  bank  annuities  into  other  funds  or  securities  to 
be  made  upon  petition  to  be  presented  by  any  of  the  parties  interested  in  a  sum- 
mary way,  and  such  parties  shall  be  served  with  notice  thereof  as  the  Court  shall 
direct ":  Ibid.  See  Re  Briscoe,  4  N.  E.  311 ;  Cockburn  v.  Peel,  3  De  G.  F.  &  J. 
170 ;  Be  Langfurd,  2  J.  &  H.  485  ;  Be  Ingram,  11  "W.  E.  980 ;  Vidler  v.  Parrott, 
12  W.  R.  976. 

"  When  any  such  general  order  as  aforesaid  shall  have  been  made  it  shall  be 
lawful  for  trustees,  executors,  or  administrators  having  power  to  invest  their 
tiTist  funds  upon  government  securities,  of  upon  parliamentary  stocks,  fuuds,  or 
securities,  or  any  of  them,  to  invest  such  trust  funds,  or  any  part  thereof,  in  any 
of  the  stocks,  funds,  or  securities  in  or  upon  which  by  such  general  order  cash 
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under  the  control  of  the  Court  may  from  time  to  time  be  invested ":  23  &  24 
"Vict.  0.  38,  s.  11. 

Cash  under  the  control  of  the  Court  may  be  invested  in  Bank  Stock,  East 
India  Stock,  Exchequer  Bills,  and  £2 10s.  per  Cent.  Annuities,  and  upon  mortgage 
of  freehold  and  copyhold  estates  respectively  in  England  and  Wales ;  as  well  as  in 
Consolidated  £3  per  Cent.  Annuities,  Reduced  £3  per  Cent.  Annuities,  and  New 
£3  per  Cent.  Annuities:  Gen.  Order,  Feb.  1,  1861. 
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CHAPTER  XLIV. 

PEISONEES  EELIBr  ACT. 

23  &  24  Vict.  c.  149. 

Assignment  of  Counsel  and  Solicitor — Sect.  2. 

Upon  motion,  &c.,  who  alleged  that  the  Deft  B.  is  a  prisoner  in 
HoUoway  prison,  as  by  certificate,  &c.,  appears;  that  in  pursuance  of 
the  23  &  24  Vict.  c.  149,  the  ofScial  solicitor  has  made  his  report, 
dated,  &c.,  whereby  it  appears  that  the  said  prisoner  is  detained  in 
custody  for  not,  &c.  [state  the  conttmpi],  and  that  he  is  unable  by 
reason  of  his  poverty  to  employ  a  solicitor  to,  &c.  [state  the  act  to  he 
done],  and  upon  reading  the  said  certificate  and  report  their  Lordships 
do  order  that  —  be  assigned  counsel  for  the  said  Deft  B.,  and  — ,  one 
of  the  solicitors  of  this  Court,  be  appointed  the  solicitor  for  the  said 
Deft  to,  &c.  [statb  the  act  to  he  done]  clear  his  contempt  and  defend  this 
action  in  forma  pauperis. 

The  solicitor  to  the  Suitors'  Fund  [now  the  official  solicitor],  or  in  case  of  his 
illness  or  unavoidable  absence  some  officer  of  the  Court  of  Chancery  to  be  ap- 
pointed by  the  Lord  Chancellor,  is  to  visit  the  Queen's  Prison  quarterly  and 
examine  the  prisoners  confined  there  for  contempt,  and  report  his  opinion,  &c., 
"  and  thereupon  it  shall  be  lawful  for  the  Lord  Chancellor,  if  he  shall  think  fit,  to 
assign  a  solicitor  to  any  such  prisoner,  not  only  for  defending  him  in  forma 
pauperis,  but  generally  for  taking  such  steps  on  his  behalf  as  the  nature  of  the 
case  may  require" :  23  &  24  Vict.  c.  149,  s.  2. 

Note.— Under  the  provisions  of  the  25  &  26  Vict.  c.  104,  and  28  Vict.  c.  117, 
the  prison  at  HoUoway  has  been  substituted  for  Whiteoross  Street  Prison,  which 
had  been  substituted  for  the  Queen's  Prison. 

Prisoner  hrought  to  Bar  of  the  Court — Assignment  of  Counsel,  &c.,  without 
Inquiry — Prisoner  turned  over — Sect.  4. 

The  Deft  B.  being  this  day  brought  to  the  bar  of  this  Court  by 
virtue  of  writ  of  habeas  corpus  cum  causis  directed  to  the  sheriff  of  — 
for  his  contempt  in  not,  &c.  [state  the  contempt],  and  the  Deft  B.  now 
making  oath  that  he  is  unable  by  reason  of  his  poverty  to  employ  a 
solicitor  to,  &o.,  their  Lordships  do  order  that  —  be  assigned  counsel 
for  the  said  Deft  B.,  and  — ,  one  of  the  solicitors.  &c.,  be  appointed  the 
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solicitor,  &o.,  and  upon  motion  by  counsel  for  the  Pit  Let  tte  said 
Deft  be  turned  over  to  HoUoway  Prison  and  remain  there  until,  &o., 
clear  his  contempt,  and  this  Court  make  other  order  to  the  contrary. 

Prisoner  hroaght  to  Bar  of  the  Court — Inquiry  as  to  Poverty — Sect.  4. 

The  Deft  B.  being  this  day  brought  to  the  bar  of  this  Court  by 
virtue  of  a  writ,  &c.,  for  his  contempt,  &c.,  and  making  oath,  &c..  Let 
the  said  Deft  B.  be  turned  over,  &c.,  and  remain,  &c.  And  let  an 
inquiry  be  made  whether  the  said  Deft  is  unable  by  reason  of  his 
poverty  to  employ  a  solicitor  to  put  in,  &c.  And  the  official  solicitor 
[or  — ,  one  of  the  solicitors  of  this  Court]  is  to  conduct  such  inquiry 
on  behalf  of  the  said  Deft  B.  and  to  have  notice  of  all  proceedings 
thereon.  And  after  such  inquiry  shall  have  been  made  such  further 
order  shall  be  made  as  shall  be  just. 

Prisosee  beought  to  Bar  of  the  Court- — Poverty — Sect.  4. 

In  all  cases  where  in  pmsuance  of  the  6th  rule  of  the  11  Geo.  4  & 
1  Will.  4,  c.  36,  a  deft  shall  be  brought  to  the  bar  of  the  Court,  and  shall  make 
oath  that  he  is  unable  by  reason  of  his  poverty  to  employ  a  solicitor  to  put  in  his 
answer,  the  Court,  if  not  satisfied  of  the  truth  of  that  allegation,  may  direct  an 
inquiry  as  to  the  truth  thereof,  and  may  appoint  a  solicitor  to  conduct  such 
inquiry  on  behalf  of  such  deft,  and  if  it  is  ascertained  by  means  of  such  inquiry, 
or  if  the.Court  is  satisfied  without  such  inquiry,  that  such  deft  is  unable  by  reason 
of  poverty  to  employ  a  solicitor  to  put  in  his  answer,  the  Court  may  thereupon 
make  such  order  as  is  authorized  by  the  said  6  th  rule  after  a  report  by  the 
master:  23  &  24  Vict.  c.  149,  s.  4. 

By  the  6th  rule  of  11  Geo.  4  &  1  Will.  4,  c.  36,  referred  to  above,  if  a  deft 
upon  being  brought  before  the  Court  upon  an  habeas  corpus  shall  make  oath 
(which  shall  be  administered  to  him  by  the  registrar  and  he  shall  be  examined 
in  open  Court)  that  he  is  unable  by  reason  of  poverty  to  employ  a  solicitor,  the 
Court  shall  thereupon  refer  it,  &c. 

Assignment  of  Counsel,  &c.,  after  Eeport  of  Governor  of  Gaol — 

Sect.  6. 

Upon  motion,  &c.,  who  alleged  that  it  appears  by  the  report  of  the 
Governor  of  —  Goal,  dated,  &o.,  and  made  in  pursuance  of  the  Act  of 
Parliament,  23  &  24  Vict.  c.  149,  that  the  Deft  B.  is  a  prisoner  in  the 
said  gaol  for  not,  &c. ;  and  that  the  said  Deft  has  made  oath  before  one 
of  the  visiting  justices  of  the  said  gaol  [or,  a  commissioner  for  taking 
oaths  in  this  Court]  thaj  he  is  unable  by  reason  of  his  poverty  to 
employ  a  solicitor,  &c.,  and  that  it  appears  by  the  certificate  of  the 
official  ^olicitor  in  the  margin  hereof  that  he  hath,  pursuant  to  the 
order  of  the  Lord  Chancellor,  ascertained  such  statement  to  be  true, 
and  upon  reading,   &c.,  Let  —  be  assigned  counsel,   &c.,  and  —  be 
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appointed  solicitor  for  the  said  Deft  B.  to,  &c.,  clear  his  contempt,  and 
defend  this  action  in  forma,  pauperis. 

Eepoets  from  other  PeisonIs — Oath  as  to  Poverty— Sect.  5. 

"  When  any  person  shall  he  committed  to  any  prison  other  than  the  Queen's 
Prison,  under  any  writ  or  order  of  the  Court  of  Chancery,  the  gaoler  or  keeper  of 
the  prison  in  which  such  person  shall  he  confined  shall  within  fourteen  days  after 
such  person  shall  have  heen  in  the  custody  of  such  gaoler  make  a  report,  &o., 
"  and  if  such  prisoner  shall  make  oath  before  one  of  the  visiting  justices  of  such 
gaol,  or  a  commissioner  for  taking  oaths  in  the  Court  of  Chancery,  that  he  is 
unable  by  reason  of  poverty  to  employ  a  solicitor,  the  report  shall  contain  a  states 
ment  to  that  effect,  and  it  shall  thereupon  be  lawful  for  the  Lord  Chancellor  to 
direct  the  solicitor  to  the  Suitors'  Fund  [the  ofBcial  solicitor]  to  ascertain  the  truth 
of  the  statement,  and  if  true,  to  take  such  steps  on  behalf  of  any  such  prisoner  as 
the  nature  of  his  case  may  require  ;  and  the  Lord  Chancellor  may  thereupon,  if 
he  shall  see  fit,  make  such  order  or  orders  as  he  is  empowered  to  make  under  the 
second  section  of  this  Act "  :  sect  5. 

Examination  of  Prisoners  and  other  Persons  on  Oath. 

It  shall  be  lawful  for  the  solicitor  to  the  Suitors'  Fund  [now  the  official  solicitor], 
or  other  officers  visiting  the  prison  as  aforesaid,  to  examine  the  prisoners,  and  all 
other  persons  whom  he  may  think  it  proper  to  examine,  upon  oath,  and  to  ad- 
minister an  oath  or  oaths  to  any  such  prisoner  and  other  persons  accordingly,  and 
to  cause  any  officers,  &c.,  to  produce  papers,  &c. :  sect.  3. 
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CHAPTER  XLV. 

THE  COMPANIES  ACTS,  1862  akd  1867. 

25  &  26  Vict.  c.  89;  30  &  31  Vict.  c.  131. 

Winding-up  by  the  Cotjet. 

Comjauhory  Order. 

Upon  the  petition  of  the  above-named  company  [or,  of  — ,  a  creditor, 
or,  contributory,  of  the  above-named  company],  on  the  —  day  of  — , 
preferred  unto,  &c.,  and  upon  hearing  counsel  for  the  petitioners,  and 
for — ;  and  upon  reading  the  said  petition ;  an  affidavit  of  —  [a  peti- 
tioner] filed,  &c.,  verifying  the  said  petition  :  an  affidavit  of  L.M.  filed 
the  —  day  of  — ;  the  London  Gazette  of  the  —  day  of — ;  the  —  news- 
paper of  the  —  day  of  —  [enter  any  other  newspapers],  each  contain- 
ing an  advertisement  of  the  said  petition  [enter  other  evidence] ;  Let 
the  said  —  company  be  wound  up  by  this  Court  under  the  provisions 
of  the  Companies  Acts,  1862  and  1867.  Let  the  costs  of  the  peti- 
tioners and  of  —  be  taxed  by  the  taxing  master  and  paid  out  of  the 
assets  of  the  said  company. 

If  ordered:  But  in  taxing  such  costs  only  one  set  of  costs  is  to  be 
allowed  between  the  said  —  [contributories]  and  one  set  of  costs 
between  the  said  —  [creditors]. 

Winding-up  subject  to  Bights  of  Execution  Creditor, 

Let  the  Hill  Pottery  Company,  Limited,  be  wound  up  under  the 
provisions  of  the  Companies  Acts,  1862  and  1867,  but  without  preju- 
dice to  any  of  the  rights  of  the  respondents,  the  Merchant  Banking 
Company,  Limited,  who  are  execution  creditors  of  the  said  company. 
Let  the  costs  of  the  said  Merchant  Banking  Company,  Limited,  be 
taxed  by  the  taxing  master,  and  paid  out  of  the  assets  of  the  said 
Hill  Pottery  Company,  Limited.  Be  Hill  Pottery  Company  (M.  E.), 
March  24,  1866. 

Winding-up  by  the  Court. 

Judicature  Act,  1875. 

Assets,  how  administered. 

In  the  winding-up  of  any  company  under  the  Companies  Acts,  1862  and  1867, 

whcse  assets  may  prove  insufficient  for  the  payment  of  its  debts  and  liabilities  and 

3  c 
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the  costs  of  winding  up,  the  same  rules  shall  prevail  and  be  ohserved  as  to  the 
respective  rights  of  secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities 
proveable,  and  as  to  the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  forne  for  the  time  being  under  the  law  of  bankruptcy 
with  respect  to  the  estates  of  persons  adjudged  bankrupt ;  and  all  persons  who  in 
any  such  case  would  be  entitled  to  prove  for  and  receive  dividends  out  of  the 
assets  of  any  such  company  may  come  in  under  the  winding-up  of  such  company, 
and  make  such  claims  against  the  same  as  they  may  respectively  be  entitled  to 
by  virtue  of  this  Act :  Judicature  Act,  1875  (38  and  39  Vict.  c.  77),  s.  10. 

Winding-up  by  the  Court. 
When  Order  may  he  made — Companies  Act,  1862,  ss.  79,  91. 

"  A  company  under  this  Act  may  be  wound  up  by  the  Court  as  hereinafter 
defined  under  the  following  circumstances :  (that  is  to  say), — 

(1.)  Whenever  the  company  has  passed  a  special  resolution  requiring  the 
company  to  be  wound  up  by  the  Court : 

(2.)  "Whenever  the  company  does  not  commence  its  business  within  a  year 
from  its  incorporation,  or  suspends  its  business  for  the  space  of  a  whole 
year: 

(3.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 

(4.)  Whenever  the  company  is  unable  to  pay  its  debts  : 

(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up  "  :  25  &  26  Vict.  c.  89,  s.  79. 

As  to  definition  of  the  words  "  special  resolution"  in  sub-sect.  1,  see  sect.  51  of 
Act: 

Where  there  is  default  of  any  regulations  as  to  voting,  see  sect.  52.  And 
as  to  the  registry  of  such  special  resolutions,  see  sect.  53.  Where  a  winding- 
up  resolution  is  good  in  itself,  it  is  not  invalidated  by  being  associated  with 
resolutions  which  were  not  regularly  passed :  lie  Irrigation  Company  of  France, 
L.  E.  6  Ch.  176. 

"  The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  regard  to 
the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  sufficient 
evidence  ;  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or 
contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to 
the  Court.  In  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of  the  debts 
due  to  each  creditor ;  and  in  the  case  of  contributories  to  the  number  of  votes 
conferred  on  each  contributory  by  the  regulations  of  the  company  ":  25  &  26  Vict, 
c.  89,  s.  91. 

See  further  as  to  section  91  and  cases  under  it,  p.  474. 

When  a  creditor  who  cannot  obtain  payment  of  his  debt  applies  for  a  winding- 
up  order,  the  Court  will,  ex  debito  justitiae,  make  it,  if  he  brings  the  case  within 
the  Act :  Be  London  Suburban  Bank,  L.  R.  6  Ch.  641,  643  ;  Bower  v.  The  Hope, 
&c..  Society,  11  H.  L.  C.  389 ;  Western  of  Canada  Oil  Company,  L.  E.  17 
Eq.  1. 

But  this  means  when  it  is  probable  that  the  creditor  may  be  paid  something  by 
means  of  a  winding-up  order  and  does  not  apply  to  a  case  whore  there  are  no 
assets  :  Be  St.  Thomas'  Bock  Co.,  L.  R.  2  Ch.  D.  116. 
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And  where  the  liability  of  the  petitioner,  a  shareholder,  was  small,  and  the  great 
body  of  shareholders  were  opposed  to  the  winding-up,  the  Court  refused  to  make 
the  order :  Ite  London  Suhutrhan  Bank,  L.  R.  6  Ch.  641. 

So,  too,  where  a  resolution  to  wind  up  voluntarily  had  been  regularly  passed, 
the  Court  refused,  upon  the  petition  of  a  shareholder,  to  interfere  by  ordering  a 
compulsory  winding-up  or  a  winding-up  under  supervision  against  the  wishes  of 
nearly  all  the  shareholders:  Be  Irrigation  Company  of  France,  L.  E.  6  Ch.  176. 

And  a  creditor  is  not  entitled  ex  debito  jvMitice  to  a  compulsory  order  as  between 
himself  and  other  creditors,  though  he  is  so  entitled  as  between  himself  and  the 
company :  Be  West  Hartlepool  Ironworks  Co.,  L.  R.  10  Ch.  618. 

Upon  a  shareholder's  petition  the  Court  will  consider  whether  the  other  share- 
holders and  the  creditors  agree  in  thinking  that  winding  up  is  the  best  course : 
Be  Professional,  (fee.  Building  Society,  L.  R.  6  Ch.  856. 

Even  upon  a  creditore'  petition  to  wind  up  compulsorily,  where  the  debt  was 
small,  and  the  petition  opposed  to  the  wishes  of  the  great  majority  of  creditors, 
the  Court  has  refused  to  make  a  compulsory  order :  Be  Langley  Mill  Company, 
L.  R.  12  Eq.  26. 

It  has  been  held  that  the  Court  will  not  apply  the  machinery  of  a  statutory 
winding-up  where  there  are  only  a  few  shareholders :  Be  Natal,  &c.,  Co.,  1  H. 
&  M.  639 ;  Be  Sea  and  Biver  Marine  Insurance  Co.,  L.  R.  2  Eq.  545  ;  contra. 
Be  Sanderson's  Patent  Association,  L.  R.  12  Eq.  188. 

But  the  Court  will  make  .such  an  order,  although  the  shareholders  are  very 
few,  where  the  matter  has  to  be  investigated,  and  there  is  an  overwhelming  influ- 
ence on  the  part  of  a  shareholder  :  Be  West  Surrey  Tanning  Co.,  L.  R.  2  Eq.  737. 

So,  too,  where  it  is  proved  that  there  was  no  bonafde  intention  to  carry  on  the 
company  in  a  proper  manner  :  Be  London  and  County  Coal  Co.,  L.  R.  3  Eq.  355. 

Upon  hearing  the  petition  the  Court  may  dismiss  the  same  with  or  without 
costs,  may  adjourn  the  hearing  conditionallj'  or  unconditionally,  and  may  make 
an  interim  order,  or  any  other  order  that  it  deems  just :  25  &  26  Vict.  c.  89, 
s.  86. 

And  the  Court  may,  as  to  all  matters  relating  to  tlie  winding-up,  have  regard 
to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  sufficient 
evidence  ;  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or 
contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  any  such  meeting 
to  the'Court :  25  &  26  Vict.  c.  89,  s.  91. 

But  where  a  judgment  creditor  applies  for  a  winding-up  order,  the  Court  has 
refused  to  delay  the  order  until  arrangements  be  made  to  pay  the  creditors :  ii'e 
Jffome  Assu/rance  Association,  L.  R.  12  Eq.  112.  See  also  Be  International  Con- 
tract Co.,  Ex  parte  Spartali  and  Tabor,  14  L.  T.  (N.S.)  726 ;  Be  General  Boiling 
Stock  Co.,  34  Beav.  314. 

Where,  however,  upon  the  petition  of  a  creditor  for  a  compulsory  winding-up, 
the  majority  of  other  creditors  desired  a  postponement  to  consider  the  propriety  of 
a  voluntary  winding-up,  the  Court  will  have  regard  to  the  wishes  of  the  majority 
of  the  creditors :  Be  Langley  Mill  Co.,  L.  R.  12  Eq.  26. 

Where  an  action  has  been  brought  in  respect  of  a  disputed  policy  against 
a  company  in  voluntary  liquidation,  upon  a  petition  by  the  claimant  for  com- 
pulsory winding-up,  the  liquidators  undertaking  to  hold  themselves  personally 
liable  to  pay  what  might  be  found  due,  and  to  set  aside  out  of  the  assets  a  suffi- 
cient sum  for  the  amount  of  claim,  interest,  and  costs,  the  petition  was  6rdered 

3  c  2 
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to  stand  over  until  after  trial  of  the  action :  Be  Imperial  Guardian  Life  Society, 
L.  R.  9  Eq.  447. 

There  is  no  rule  against  a  petitioner  withdrawing  his  petition  upon  payment 
of  his  debt  and  costs  :  Be  Times  Life  Assurance  Co.,  L.  R.  9  Eq.  382 ;  Be  Imperial 
Guardian  Life  Society,  L.  R.  9  Eq.  447 ;  Be  Bumher  Ironworks  Co.,  L.  R. 
2  Eq.  15. 

Attempts  to  enforce,  by  means  of  a  winding-up  petition,  the  payment  of  a 
debt  the  liability  to  which  is  lona  fide  disputed  by  the  company,  are  not  en- 
couraged by  the  Court ;  and  in  such  cases  the  petitions  have  been  ordered  to  stand 
over  till  the  debt  was  established :  Be  Catholic  Publishing  Co.,  2  De  G.  J.  &  S. 
IIH,  per  Turner,  L.J. ;  Be  The  Universal  Bank,  14  W.  R.  906. 

But  in  a  proper  case  the  Court  will  take  upon  itself  to  decide  the  dispute  at 
the  hearing  of  the  petition,  and  will  make  the  winding-up  order  without  waiting 
till'the  debt  is  established  at  law :  Buckley,  2nd  ed.  p.  183,  citing  Be  Imperial 
Silver  Quarries  Co.,  16  W.  R.  220. 

Where  a  person  claiming  to  be  a  creditor,  and  who  had  brought  his  action, 
presented  a  petition  for  winding  up,  the  petition  was  ordered  to  be  retained  to 
abide  the  result  at  law,  and  to  be  dismissed  with  or  without  costs,  according  to 
whether  it  failed  or  succeeded :  Be  Inventors'  Association,  13  W.  R.  1033. 

Where  a  creditor's  petition  to  wind  up  a  company  is  opposed  on  the  ground 
that  the  petitioning  creditor's  debt  is  disputed,  the  Court  will  not,  as  a  matter  of 
course,  direct  the  petition  to  stand  over,  with  leave  to  bring  an  action.  The  debt 
must  be  bond  fide  disputed :  King's  Cross  Industrial  Co.,  L.  R.  11  Eq.  149. 

In  order  to  give  the  company  sought  to  be  wound  up  au  opportunity  of  paying 
the  debt  demanded,  the  winding-up  is  sometimes  made  with  a  direction  that  it 
be  not  drawn  up  for  a  certain  time :  S.  C. 

The  provisions  of  the  Act  for  winding  up  a  company  in  default  of  payment  of 
debts  do  not  apply  where  there  is  a  bond  fide  dispute  as  to  the  amount  due :  Be 
Brighton  Club  Co.,  35  Beav.  204. 

Under  sub-sect.  2  :  The  jurisdiction  to  wind  up  a  company  where  It  does  not 
commence  its  business  within  a  year  from  its  incorporation,  is  discretionary  with 
the  Court.  If  delay  is  sjitisfactorily  accounted  for,  the  order  to  wind  up  may  be 
refused :  Buckley,  2nd  ed.  p.  183,  citing  Metropolitan  Bailway  Warehousing  Co., 
15  W.  R.  1121 ;  17  L.  T.  108 ;  see  also  Turaacaeori  Mining  Co.,  L.  R.  17 
Eq.  534. 

Where  two  companies  become  amalgamated,  a  dissentient  shareholder  is  not 
entitled  to  a  winding-up  order  on  the  ground  that  since  the  amalgamation  iho 
company  sought  to  be  wound  up  had  ceased  to  carry  on  business :  Be  National 
Financial  Association,  14  W.  R.  907. 

A  company  di'es  not  suspend  its  business  within  the  meaning  of  sub-sect.  2 
where  being  established  for  some  purposes  it  abandons  one  of  them  and  carries 
on  the  others,  if  the  abandonment  does  not  alter  the  fundamental  principle  of  the 
company :  Be  Norwegian  Iron,  Co.,  Limited,  35  Beav.  223. 

Under  sub-sect.  3  :  The  Winding-up  Acts  were  passed  for  the  purpose  of  wind- 
ing up  companies  where  the  shareholders  are  numerous:  Be  Natal  &c.  Co. 
1  H.  &  M.  63il.  Therefore,  in  a  company  where  there  were  only  seven  share- 
holders, and  no  debts,  the  Court  dismissed  a  winding-up  petition  with  costs :  Be 
Sea  and  Biver  Marine  Insurance  Co.,  L.  R.  2  Eq.  545. 

But,  as  before  stated,  even  where  the  shareholders  are  few  the  Court  will,  in  a 
proper  case,  such  as  the  preponderating  influence  of  a  single  shareholder  or  in  the 
case  of  want  of  honS,  fides  in  the  company,  make  a  compulsory  order  to  wind  up ; 
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Be  West  Surrey  Tanning  Co.,  L.  E.  2  Eq.  737  ;  Be  London  and.  Cotlnty  Coal 
Co.,  L.  E.  3  Eq.  355. 

So,  too,  where  the  shareholders  were  few,  and  no  debts:  Be  Sanderson's 
Patents  Association,  L.  R.  12  Eq.  Ib8. 

As  to  suh-sect.  i,  see  sect.  80  of  the  Act,  infra. 

Under  sub-sect.  5 :  The  language  is  similar  to  that  used  in  the  former  Wind- 
ing-up Act,  11  &  12  Vict.  c.  45,  s.  5  :  see  observations  of  Lord  Gottenham  in 
Spackman's  Case,  1  Mac.  &  G.  173. 

It  is  held  restricted  to  matters  ejuidem  generis  with  the  four  jwevious  heads, 
and  points  to  something  either  shewing  insolvency,  or  that  which  is  indicated  in 
the  other  heads  of  the  section,  an  incapability  of  continuing  the  business  for  some 
other  reason :  Be  Suburban  Hotel  Co.,  L.  E.  2  Ch.  737. 

But  mere  mismanagement,  or  loss,  or  inability  to  pay  debts  not  actually  due,  is 
not  a  ground  on  which  the  Court  wiU  consider  it  just  and  equitable  to  wind  up 
a  company  under  this  section :  Be  Anglo-Greek  Steam  Co.,  L.  E.  2  Bq.  1 ;  Be 
Joint  Stock  Coal  Co.,  L.  E.  8  Eq.  146  ;  Be  European  Life  Assurance  Society, 
L.  E.  9  Eq.  122. 

Nor,  although  a  shareholder  may  have  a  right  on  behalf  of  himself  and  all  other 
shareholders  to  restrain  a  company  from  doing  that  which  is  ultra  vires,  does  it 
foUow  that  under  this  sub-section  he  is  entitled  to  a  compulsory  winding-up :  Be 
Irrigation  Company  of  France,  L.  E.  6  Ch.  176, 184. 

But  if  there  be  insolvency,  or  anything  which  is  equivalent  to  a  test  of  insol- 
vency, and  if  there  be  circumstances  that  the  company  has  not  for  a  certain  time 
commenced  business,  or  has  suspended  business,  that  there  is  a  test  given  to  the 
Court  by  which  to  prove  that  the  business  cannot  be  carried  on,  in  those  cases 
the  company  may  be  wound  up :  Be  Suburban  Hotel  Co.,  L.  E.  2  Ch.  450,  per 
Lord  Cairns.  See  also  Be  Great  Northern  Copper  Mining  Co.,  17  W.  E.  462  ;  Be 
European  Life  Assurance  Society,  L.  E.  9  Eq.  122. 

Where  there  had  been  a  special  resolution  passed  for  a  voluntary  winding-up, 
and  the  only  question  was  whether  the  voluntary  winding-up  should  be  con- 
tinued, or  a  compulsory  order  made  by  the  Court,  the  Court  being  of  opinion  that 
the  company  was  a  bubble  company,  made  the  compulsory  order :  Be  West  Surrey 
Tanning  Co.,  L.  E.  2  Eq.  737. 

As  regards  foreign  companies,  a  company  whose  operations  are  out  of  the  juris- 
diction, but  whose  business  transactions  are  conducted  within  the  jurisdiction, 
may  be  wound  up  under  the  provisions  of  the  Act :  Be  Madrid  Bailway,  2  M.  & 
G.  169 ;  3  De  G.  &  Sm.  127 ;  Be  Peruvian  Bailway  Co.,  L.  E.  2  Ch.  617. 

And  where  the  memorandum  and  articles  of  association  shew  an  intention  of 
some  kind  of  management  and  business  within  the  jurisdiction,  and  after  registry 
the  company  does  not  carry  on  business  within  the  jurisdiction,  the  Court  has 
jurisdiction  to  make  a  winding-up  order :  Be  General  Company  for  Promoting 
Land  Credit,  L.  R.  5  Ch.  363. 

The  Court  will  not  make  an  order  to  wind  up  a  company  upon  the  petition  of 
a  shareholder  who  is  in  arrear  for  calls:  Be  European  Life  Assurance  Society, 
L.  E.  10  Eq.  403 ;  Be  Steam  Stoker  Co.,  L.  E.  19  Eq.  416. 

Company  "unablk  to  pay  its  Debts." 

Companies  Act,  1862,  s.  80. 

"  A  company  under  this  Act  shall  be  deemed  to  be  unable  to  pay  its  debts : 
(1.)  Whenever  a  creditor  by  assignment  or  otherwise,  to  whom  the  company 
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is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds  then 

due,  has  served  on  the  eompany,  by  leaving  the  same  at  their  registered 

office,  a  demand  under  his  hand  requiring  the  company  to  pay  the  sum 

so  due,  and  the  company  has  for  the  space  of  three  weeks  succeeding 

the  service  of  such  demand  neglected  to  pay  such  sum,  or  to  secure  or 

compound  for  the  same  to  the  reasonable  satisfaction  of  the  creditor : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued  on 

a  judgment  decree  or  order  obtained  in  any  Court  in  favour  of  any 

creditor,  at  law  or  in  equity,  in  any  proceeding  instituted  by  such 

creditor  against  the  company,  is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  inducice  of  a  charge  for  payment  on  an  extract 

decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest, 

have  expired  without  payment  being  made : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company 

is  unable  to  pay  its  debts  " :  25  &  26  Vict.  c.  89,  s.  80. 
The  demand  for  payment  under  sub-sect.  1  may  be  made  by  a  creditor  for  pay- 
ment of  his  debt  at  a  company's  unregistered  office,  where  the  company  has  no 
registered  office :  Be  British  and  foreign  Gas  Co.,  11  Jur.  (N.S.)  559  ;  13  W.  R. 
649. 

The  provision  for  winding  up  a  company  in  default  of  payment  of  a  debt  ex- 
ceeding £50  three  weeks  after  notice,  does  not  apply  where  there  is  a  bona  fide 
dispute  as  to  the  amount  due :  Be  Brighton  Club  Co.,  35  Beav.  204. 

The  word  "  neglected  "  is  construed  as  meaning  the  omission  to  pay  without 
reasonable  excuse :  Be  London  and  Paris  Banking  Co.,  L.  R.  19  Eq.  444. 

The  three  weeks  mentioned  in' sub-sect.  1  must  have  elapsed  before  the  presen- 
tation of  the  petition  :  Be  Catholic  Fublishing  Co.,  2  De  G.  J.  &  S.  116. 

Inability  of  a  company  to  pay  its  debts  under  sect.  80,  is  an  inability  to  pay 
debts  actually  due,  ior  which  a  creditor  could  claim  immediate  payment:  Re 
European  lAfe  Assurance  Society,  L.  R.  9  Eq.  122. 

And  the  Court  will  not  take  into  account  the  possible  liabilities  or  profits  which 
may  accrue  in  respect  of  future  business :  S.  C. 

As  regards  the  insolvency  or  inability  to  pay  debts  of  life  assurance  companies, 
see  33  &  34  Vict.  c.  61 ;  post,  p.  785. 

Under  svb-sect.  2,  where  a  judgment  creditor  is  told  by  the  solicitors  of  the 
company,  the  debtors,  that  there  are  no  assets,  it  is  sufficient  to  relieve  him 
from  the  necessity  of  issuing  execution :  Be  Flagstaff  Mining  Co.,  L.  R.  20  Eq. 
268. 

And  under  sub-sect.  4  the  dishonour  of  a  bill  of  the  company  was  under  the 
circumstances  considered  sufficient  proof  of  inability  to  pay  debts :  Be  Globe  New 
Patent  Iron  Co.,  L.  R.  20  Eq.  337. 

MeASING  of  ExPKESSION   "  THE  CoURT." 

Companies  Act,  1862,  s,  81. 

"  The  expression  '  the  Court,'  as  used  in  this  part  of  this  Act,  shall  mean  the 
following  authorities :  (that  is  to  say,) 

In  the  case  of  a  company  engaged  in  working  any  mine  within  and  subject 
to  the  jurisdiction  of  the  Stannaries — the  Court  of  the  Vice- Warden  of 
the  Stannaries,  unless  the  Vice- Warden  certifies  that  in  his  opinion  the 
company  would  be  more  advantageously  wound  up  in  the  High  Court 
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of  Chancery,  in  which  case  '  the  Court '  shall  mean  the  High  Court  of 
Chancery : 
In  the  case  of  a  company  registered  in  England,  that  is  not  engaged  in  work- 
ing in  any  such  mine  as  aloreaaid — the  High  Court  of  Chancery : 
In  the  case  of  a  company  registered  in  Ireland — the  Court  of  Chancery  in 

Ireland : 
In  all  cases  of  companies  registered  in  Scotland — the  Court  of  Session  in 
either  division  thereof: 
"  Provided  that  where  the  Court  of  Chancery  in  England  or  Ireland  makes  an 
order  for  winding  up  a  company  under  this  Act,  it  may,  if  it  think  fit,  direct  all 
subsequent  proceedings  for  winding  up  the  same  to  he  had  in  the  Court  of  Bank- 
ruptcy having  jurisdiction  in  the  place  in  which  the  registered  office  of  the  com- 
pany is  situate ;  and  thereupon  such  last-mentioned  Court  of  Bankruptcy  shall  for 
the  purpose  of  winding  up  the  company  be  deemed  to  be  '  the  Court '  within  the 
meaning  of  the  Act,  and  shall  have,  for  the  purposes  of  such  winding-up,  all  the 
powers  of  the  High  Court  of  Chancery,  or  of, the  Court  of  Chancery  in  Ireland 
as  the  case  may  require  ":  25  &  26  Vict.  c.  89,  s.  81. 

Where  a  company  established  for  working  mines  in  Cornwall  was  registered  in 
the  Stannaries  Court,  but  had  its  registered  ofBoe  in  London,  it  was  held  to  be  a 
company  "  engaged  "  in  working  a  mine  in  the  Stannaries,  and  that  the  Stanna- 
ries Court,  and  not  the  Court  of  Chancery  was  the  proper  jurisdiction  for  winding 
up :  Hast  BoU'iUack  Mining  Co.,  34  Beav.  82. 

Where  a  company  has  been  established  for  working  mines  within  the  district  of 
the  Stannaries,  the  fact  that  some  of  the  objects  of  the  company  are  to  be  carried 
out  beyond  the  district  does  not  exempt  the  company  from  the  jurisdiction  of  the 
Stannaries  Court :  Re  Penhah  Silver  Lead  Co.,  L.  E.  2  Ch.  398. 

And  the  jurisdiction  conferred  by  the  35th  section  to  rectify  the  register  of 
companies  within  the  district  of  the  Stannaries  does  not  exclude  the  jurisdiction 
of  the  superior  Courts  of  Law  and  Equity :  S.  C. 

Where  an  order  for  winding  up  has  been  made  under  the  principal  Act  the 
Court  may  direct  all  subsequent  proceedings  to  be  had  in  a  County  Court ;  and 
such  County  Court  shall  for  the  purpose  of  winding  up  be  deemed  "  the  Court ": 
25  &  26  Vict.  c.  89,  s.  41. 

And  the  winding-up  proceedings  may  be  transferred  from  one  County  Court  to 
another :  sect.  42. 

As  regards  industrial  and  provident  societies  registered  under  the  25  &  26  Vict. 
c.  17,  they  may  be  wound  up  either  by  the  Court  or  voluntarily,  in  the  same 
manner  and  under  the  same  circumstances  as  a  company  may  be  wound  up  under 
the  Winding-up  Acts:  25  &  26  Vict.  c.  87,  s.  17. 

And  the  Court  having  jurisdiction  in  the  winding-up  will  be  the  County  Court 
of  the  district  in  which  the  office  of  the  society  is  situated. 


Petition  to  wind  up — Who  mat  petition, 

Comjaanies  Act,  1862,  «.  82 — Companies  Act,  1867,  s.  40. 

"Any  application  to  the  Court  for  the  winding-up  of  a  company  under  this 
Act  shall  be  by  petition  ;  it  may  be  presented  by  the  company,  or  by  any  one  or 
more  creditor  or  creditors,  contributory  or  contributories  of  the  company,  or  by 
all  or  any  of  the  above  parties,  together  or  separately ;  and  every  order  which  may 
be  made  on  any  such  petition  shall  operate  in  favour  of  all  the  creditors  and  all 
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the  contributories  of  the  company,  in  the  same  manner  as  if  it  had  been  made 
upon  the  joint  petition  of  a  creditor  and  a  contributoiy  " :  25  &  26  Vict.  c.  89, 
s.  K2. 

"  No  contributory  of  a  company  under  the  principal  Act  shall  be  capable  of 
presenting  a  petition  for  ■winding  up  such  company  unless  the  members  of  the 
company  are  reduced  in  number  to  less  than  seven,  or  unless  the  shares  in 
respect  of  which  he  is  a  contributory,  or  some  of  them,  either  were  originally 
allotted  to  him,  or  have  been  held  by  him  and  registered  in  his  name  for  a  period 
of  at  least  six  months  during  the  eighteen  months  previously  to  the  commence- 
ment of  the  winding-up,  or  have  devolved  upon  him  through  the  death  of  a 
former  holder : 

"  Provided  that  where  a  share  has,  during  the  whole  or  any  part  of  the  six 
months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory,  either 
before  or  after  her  maiTiage,  or  by  or  in  the  name  of  any  trustee  or  trustees  for 
such  wife  or  for  the  contributory,  such  share  shall  for  the  purposes  of  this  section 
be  deemed  to  have  been  held  by  and  registered  in  the  name  of  the  contributory  ": 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  40. 

The  assignee  of  a  judgment  debt,  although  of  a  less  amount  than  £50,  is 
entitled  to  present  a  winding-up  petition:  Ee  London  and  Birmingham,  Flint 
Glass  Co.,  1  De  G.  F.  &  J.  257. 

Semhle,  that  an  equitable  debt  will  support  such  a  petition. 

Where  the  petitioner  was  a  creditor  only  for  the  sum  of  £65  of  the  company 
sovight  to  be  wound  up  and  the  debt  was  attached  to  the  Lord  Mayor's  Court,  the 
petition  was,  under  the  circumstances,  dismissed  with  costs :  lie  European  Bank- 
ing Co.,  L.  R.  2  Eq.  521. 

A  petition  for  winding  up  a  company  presented  by  a  shareholder  who  at  the 
date  of  such  presentation  is  in  arrears  of  payment  of  calls  due  from  him  to  the 
company,  will  be  dismissed :  Re  European  Life  Assurance  Society,  L.  R.  10  Eq. 
403. 

A  holder  of  fully  paid-up  shares  in  a  limited  liability  company  is  a  contributory 
within  the  meaning  of  the  Companies  Act,  1862  :  ReAnglesea  Colliery  Co.,  L.  R. 
2  Eq.  379 ;  S.  C,  L.  R.  1  Ch.  555. 

And  a  fully  paid-up  shareholder  in  a  limited  company  can  present  a  petition 
under  the  Act  for  winding  up  the  company:  Be  National  Savings  Bank  Asso- 
ciation, L.  R.  1  Ch.  547  ;  Re  London  Armoury  Co.,  11  Jur.  (N.S.)  968. 

But  where  the  creditors  of  a  company  do  not  press  for  payment  of  their  debts, 
the  holder  of  fully  paid-up  shares  must  shew  special  circumstances  to  entitle  him 
to  a  winding-up  order :  Re  Patent  Artificial  Stone  Co.,  11  Jur.  (N.S.)  4 ;  13 
W.  R.  205  ;  Re  Patent  Bread  Machinery  Co.,  14  W.  R.  787  ;  Re  Lancashire 
Brick  and  THe  Co.,  34  Beav.  330. 

When  a  creditor  is  aware  that  a  petition  to  wind  up  has  been  presented,  he  is 
not  at  liberty  to  present  a  second  petition  without  the  risk  of  having  to  pay  costs : 
Buckley,  2nd  ed.  p.  193,  citing  Re  Accidental  and  Marine  Insurance  Co.,  36  L.  J. 
(Ch.)  75. 

But  if  the  circumstances  of  the  case  are  peculiar,  the  costs  of  the  second  petition 
may  be  allowed :  Re  Evmber  Ironworks  Co.,  L.  R.  2  Eq.  15. 

A  creditor  of  a  company  who  has  presented  a  petition  for  winding  up  is  entitled 
to  dismiss  his  petition  with  costs,  notwithstanding  the  objection  of  another  creditor 
appearing  upon  it :  Re  Borne  Assurance  Association,  L.  R.  12  Eq.  59 ;  Re  Times 
Life  Assurance  Co.,  L.  R.  9  Eq.  382. 

V/here  the  creditor  brings  his  petition  to  a  hearing  after  an  offer  from  the  com- 
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jiany  to  pay  his  debt  and  costs,  he  will  not  be  allowed  costs  incurred  after  the 
offer :  Be  Times  Life  Assurance  Co.,  L.  R.  9  Eq.  382 ;  JSe  Imperial  Ouardian 
Life  Society,  L.  R.  9  Bq.  447. 

Where  the  petitioner  is  the  holder  of  fully  paid-up  shares,  and  his  case  fails,  a 
creditor  appearing  upon  the  petition  cannot  convert  a  shareholder  into  a  creditor's 
petition,  and  claim  an  order  to  wind  up :  Jte  Upence's  Patent  Cement  Go.,  L.  R.  9 
Eq.  9. 

A  society  within  the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  may 
be  dissolved  in  certain  events,  and  "  by  winding  up  either  voluntarily  under  the 
supervision  of  the  Court,  or  by  the  Court,  if  the  Court "  (i.e.  the  County  Court, 
see  sect.  4)  "  shall  so  order,  on  the  petition  of  any  member,  authorized  by  three- 
fourths  of  the  members  present  at  a  general  meeting  of  the  society  specially  called 
for  the  purpose  to  present  the  same  on  behalf  of  the  society,  or  on  the  petition  of 
any  judgment  creditor  for  not  less  than  £50,  but  not  otherwise  ":  37  &  38  Vict. 
c.  42. 

CoxcuERENT  Petitions. 

Where  two  petitions  for  winding  up  a  company  had  been  presented,  one  by  a 
paid-up  shareholder,  and  the  other  by  a  shareholder  who  had  only  paid  his  de- 
posit, one  order  was  made  on  both  petitions,  hut  the  carriage  of  the  order  was 
given  to  the  paid-up  shareholder :  Be  Constantinople  and  Alexandria  Betels  Co., 
13  W.  R.  851. 

Where  there  had  been  two  concurrent  petitions  for  winding  up,  and  the  one 
presented  last  came  on  to  be  heard  the  first,  an  application  for  the  transfer  of  the 
latter  to  the  Court  in  which  the  former  was  presented  was  refused  :  lie  British 
and  Foreign  Gas  Co.,  11  Jur.  (N.S.)  559. 

But  upon  the  hearing  of  the  first  presented  petition  an  order  was  made  deduct- 
ing the  payment  of  the  costs  of  the  other  petition  out  of  the  assets  of  the  company : 
S.  C. 

Where  a  petition  was  pending  in  one  branch  of  the  Court,  and  a  provisional 
liquidator  had  been  appointed,  but  the  petitioner  had  failed  to  prosecute  the  peti- 
tion, a  winding-up  order  was  granted  in  the  interim  on  another  petition  in 
another  branch  of  the  Court :  Be  Consolidated  Bank,  14  L.  T.  656. 

When  a  petition  to  wind  up  has  been  presented,  another  petition  for  the  same 
purpose  subsequently  presented  in  another  branch  of  the  Court  will  be  ordered  to 
be  transferred :  Be  West  Hartlepool  Irenworks  Co.,  L.  R.  10  Ch.  629. 

Two  companies  cannot  for  convenience'  sake,  because  their  affairs  are  much 
mixed  up  together,  be  included  in  one  winding-up  order,  though  separate  lists  of 
contributories  be  made  out  for  each  company :  Buckley,  2nd  ed.  p.  209,  citing 
Shields  Marine  Association,  16  W.  R.  69. 

But  in  the  case  of  life  assurance  companies,  where  the  business  has  been  trans- 
ferred to  another  company'  under  arrangement,  in  pursuance  of  which  the  subsi- 
diary company  or  its  creditors  have  claims  against  the  principal  company,  then,  if 
-the  principal  company  being  wound  up,  the  Court  shall,  if  satisfied  that  the  com- 
pany alleged  to  be  subsidiary  is  subsidiary,  order  the  same  to  be  wound  up  in 
conjunction  with  the  principal  company :  35  &  36  Vict.  c.  41,  s.  4. 

Where  any  subsidiary  company  and  principal  company  are  being  wound  up  by 
different  branches  of  the  Court,  the  Court  to  which  appeals  from  such  branches  lie 
shall  make  an  order  directing  in  which  branch  the  winding-up  of  such  companies 
is  to  be  carried  on :  Ibid. 
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Title  of  Petition. 

"  Every  petition  for  the  winding-up  of  any  company  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  and  all  notices,  affidavits,  and  other  pro- 
ceedings under  such  petition,  shall  be  intituled  in  the  matter  of  the  Companies 
Acts,  1862  and  1867,  and  of  the  company  to  which  such  petition  shall  relate, 
describing  the  company  by  its  most  usual  style  or  firm":  Gen.  Ord.  Nov.  1862, 
rule  1. 

And  petitions,  notices,  affidavits,  and  other  proceedings  unde^  petitions,  after 
the  15th  of  April,  1868,  are  to  be  intituled  in  the  matter  of  "The  Companies 
Acts,  1862  and  1867." 

These  directions  must  be  strictly  complied  with  except  under  special  circum- 
stances :  Marezzo  Marbk  Co.,  22  W.  R.  248. 

Adveetisement  of  Petition. 

Every  such  petition  shall  be  advertised  seven  clear  days  before  the  hearing  as 
follows : — 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall  be  no 
such  office,  then  whose  principal  or  last  known  principal  place  of 
business  is  or  was  situate  within  ten  miles  from  Lincoln's  Inn  Hall, 
once  in  the  London  Gazette,  and  once  at  least  in  two  London  daily 
morning  newspapers. 
(2.)  In  the  case  of  any  other  company,  once  in  the  London  Gazette,  and  once 
at  least  in  two  local  newspapers  circulating  in  the  district  where  such 
registered  office,  or  principal  or  last  known  principal  place  of  business, 
as  the  case  may  he,  of  such  company  is  or  was  situate." 
"  The  advertisement  shall  state  the  day  on  which  the  petition  was  presented, 
and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor  and  London  agent 
(if  any)  "  :  Gen.  Ord.  Nov.  1862,  rale  2. 

Where  an  advertisement  is  required  for  any  purpose,  except  where  otherwise 
directed  by  the  rules,  the  advertisements  shall  be  inserted  once  in  the  London  , 
Gazette,  and  in  such  other  newspaper  or  newspapers  and  for  such  number  of  times 
as  may  be  directed.  The  judge  may  in  such  cases  as  he  shall  think  fit  dis- 
pense with  any  advertisement  required  by  the  rules:  Gen.  Ord.  Nov,  1862, 
rule  53. 

Where  the  petition  had  been  advertised  in  only  one  London  newspaper  besides 
the  London  Gazette,  the  Court  refused  to  dispense,  under  rule  53,  with  the  adver- 
tisements in  a  second  London  newspaper  required  under  the  rules :  Re  London 
India  Bubher  Co.,  14  W.  R.  527. 

In  the  latter  case,  the  petition  was  readvertised,  and  the  order  for  winding  up 
was  dated  seven  days  after  the  first  advertisement :  S.  C. 

But  where  the  advertisement  in  the  London  Gazette  had  not  been  inserted 
seven  clear  days  before  the  day  for  which  the  petition  was  answered,  the  Court 
dispensed  with  a  fresh  advertisement :  Re  Land  and  Sea  Telegraph  Co.,  18  W.  R. 
1150 :  Re  City  and  Cmnty  Bank,  L.  R.  10  Ch.  470. 

And  where  the  advertisements  had  been  duly  published  in  the  Gazette,  but  in- 
correctly published  in  the  local  newspapers,  upon  the  winding-up  petition  of  a 
creditor  fresh  advertisements  were  dispensed  with,  no  one  opposing :  Re  Worthing 
Sea  House  Eotel,  W.  N.  (1872)  74. 

Where  the  petition  for  winding  up  cannot  be  heard  on  the  day  appointed  by 
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advertisement,  by  reason  of  the  advertisement  not  having  been  inserted  in  proper 
time,  the  petition  has  been  ordered  to  stand  over  for  a  fortnight,  with  liberty  to 
insert  fresh  advertisements :  Re  London  and  Westminster  Wine  Co.,  1  H.  &  M. 
561 ;  12  W.  R.  44. 

The  advertisement  of  the  petition,  imder  the  General  Orders  of  1862  and  1867, 
is  of  itself  sufficient  notice  to  justify  the  appearance  upon  it  of  parties  entitled  to 
appear :  Se  Marlborough  Club  Co.,  L.  R,  1  Eq.  217 ;  see  also  Be  Emmerson,  L.  B. 
2  Eq.  231. 

The  advertisement,  not  the  presentation  of  the  petition,  is  the  test  of  the 
priority  of  the  proceedings :  Re  United  Ports  and  General  Insurance  Co.,  39 
L.  J.  (Ch.)  146,  cited  in  Buckley,  2nd  ed.  p.  493. 

Upon  a  motion  to  discharge  (on  the  ground  of  irregulaiity)  an  order  for  con- 
tinuing a  voluntary  winding-up  (under  supervision)  made  upon  a  petition  by 
creditors  for  a  compulsory  winding-up,  the  order  was  discharged,  and  the  petition 
was  reheard  without  fresh  advertisement :  Re  Patent  Floor  Cloth  Co.,  L.  R.  8  Eq. 
664.    But  the  parties  entitled  to  be  served  were  served  again :  S.  C. 

The  registered  name  of  the  company  must  be  accurately  stated  in  the  adver- 
tisement of  a  winding-up  petition,  otherwise  the  advertisement  is  invalid :  Re  City 
and  County  Sank,  L.  R.  10  Ch.  470. 

Service  of  Petition. 

"  Every  such  petition  shall,  unless  presented  by  the  company,  be  served  at  the 
registered  office,  if  any,  of  the  company,  and  if  no  registered  ofBce,  then  at  the 
principal  or  last  known  principal  place  of  business  of  the  company,  if  any  such 
can  be  found,  upon  any  inember,  officer,  or  servant  of  the  company  there,  or,  in 
case  no  such  member,  officer,  or  servant  can  be  found  there,  then  by  being  left 
at  such  registered  office  or  principal  place  of  business,  or  by  being  served  on  such 
member  or  members  of  the  company  as  the  Court  may  direct :  and  every  petition 
for  the  winding-up  of  a  company  subject  to  the  supervision  of  the  Court  shall 
also  be  served  upon  the  liquidator  (if  any)  appointed  for  the  purpose  of  winding  up 
the  affairs  of  the  company  " :  Gen.  Ord.  Nov.  1862,  rule  3. 

A  petition  to  wind  up  a  company  which  has  transferred  its  business  and  been 
dissolved  for  several  years,  must  be  served  upon  some  of  the  members,  officers,  or 
servants  of  the  company ;  and  the  Court  has  refused  to  make  an  order  upon  a  peti- 
tion served  only  at  the  place  where  the  company  had  carried  on  business  previous 
to  the  dissolution :  Re  Manchester  and  London  Life  Assurance  Association,  L.  R. 
9  Eq.  643. 

Where  the  registered  place  of  business  of  a  company  had  been  demolished, 
service  on  directors  at  the  present  place  of  business,  though  not  registered,  was 
held  sufficient :  Re  Fortune  Copper  Mining  Co.,  L.  R.  10  Eq.  390. 

Where  the  company's  office  was  closed,  and  no  known  place  of  business  could 
be  found,  service  was  ordered  upon  the  chairman  and  general  manager,  the  latter 
having  been  a  chief  promoter :  Re  National  Credit  Co.,  11  W.  R.  161. 

Where  the  company's  office  was  shut  up,  and  there  was  notice  on  the  premises 
that  the  business  was  transferred  to  another  company,  the  Court  ordered  service  of 
the  petition  on  five  of  the  directors :  Re  Unity  Assurance  Association,  11 W.  B.  355. 

In  a  similar  case  service  was  ordered  upon  tlie  solicitor  and  upon  one  of  the 
directors :  Re  London  and  Westminster  Wine  Co.,  12  W.  R.  6. 

Where  the  company  had  not  been  registered  under  the  Companies  Acts,  service 
of  the  petition  at  the  office  of  the  company  was  held  sufficient  without  serving 
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the  individual  shareholders :  Be  City  of  London  Financial  Association,  15  W.  R. 
1095. 

Where  the  company  had  no  office  or  place  of  business  when  the  petition  was 
presented,  the  Court  ordered  service  on  nine  subscribers  to  the  memorandum  of 
association,  they  being  the  only  persons  who  had  acted  as  directore  :  Se  Inventor's 
Association,  13  VV.  R.  1015  ;  6  N.  R.  349. 

And  in  a  similar  case  service  was  ordered  upon  the  seven  subscribers  to  the 
memorandum  of  association,  who  appeared  to  be  the  only  persons  connected  with 
the  company :  Be  Great  Cwmsymlog  Silver  Lead  Co.,  16  W.  R.  270. 

In  the  case  of  a  mutual  company  which  had  no  place  of  business  and  no 
directors,  service  was  ordered  on  the  secretary  and  agents  of  the  company,  the 
latter  refusing  to  say  who  were  the  members  of  the  company :  Be  Thames  Mutual 
Club  Co.,  15  L.  T.  263  ;  cited  in  Buckley,  2nd  ed.  p.  496. 

Where  the  company  had  no  registered  office,  service  xipon  the  liquidator  was 
held  insufficient,  and  was  ordered  upon  the  late  secretary :  Be  JPetroletmt  Co., 
15  W.  R.  29. 

A  company  not  registered  under  the  Act  may  be  served  with  a  winding-up 
petition  in  the  same  mode  as  a  registered  companj',  and  service  upon  the  indivi- 
dual shareholders  is  unnecessary:  Be  City  of  London  Financial  Association, 
15  W.  R.  1095. 

Verification  of  Petition, 

"  Every  petition  for  the  winding-up  of  any  company  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  shall  be  verified  by  an  affidavit  referring  thereto, 
in  the  form  or  to  the  effect  set  forth  in  No.  2  in  the  third  schedule  hereto ; 
such  affidavit  shall  be  made  by  the  petitioner,  or  by  any  one  of  the  petitioners,  if 
more  than  one ;  or,  in  case  the  petition  is  presented  by  the  company,  by  some 
director,  secretary,  or  other  principal  officer  thereof;  and  shall  be  sworn  after  and 
filed  within  four  days  after  the  petition  is  presented ;  and  such  affidavit  shall  be 
sufficient  prim&  facie  evidence  of  the  statement  in  the  petition  " :  Gen.  Ord.  Nov. 
1862,  rule  4. 

Under  rule  73  the  time  for  filing  the  affidavit  may  be  enlarged. 

An  affidavit  in  support  of  the  petition,  sworn  before  the  presentation  of  the 
petition,  is  ineffectual,  and  it  must  be  resworn  before  an  order  can  be  made  xipon 
the  petition :  Be  Western  Benefit  Bmlding  Society,  33  Beav.  368. 

Where  the  affidavit  was  not  filed  until  nine  days  after  the  presentation  of  the 
petition,  it  was  still  allowed  to  be  used  as  prima  facie  evidence  of  the  truth  of 
the  petition :  Be  Kentish  Boyal  Hotel  Co.,  13  W.  R.  448. 

So,  too,  where  the  affidavit  was  not  filed  until  the  fifth  day :  Be  London  and 
Westminster  Corporation  Store  Co.,  17  L.  T.  559  ;  cited  in  Buckley,  2nd  ed.  p.  497. 

Where,  in  consequence  of  the  absence  of  the  petitioner  in  the  country,  the 
affidavit  was  not  sworn  within  the  four  days,  the  time  was  extended  by  the 
Court,  and  a  copy  of  the  affidavit  was  ordered  to  be  forthwith  sent  to  the  respon- 
dents :  Be  Patent  Screwed  Boot  Co.,  32  Beav.  142. 

Where,  in  consequence  of  the  petitioner  being  resident  in  Dantzic,  it  was  im- 
possible to  file  the  affidavit  within  the  four  days,  the  time  was  enlarged  until  ten 
days :  Be  Anglo- Danish  Steam  Co.,  15  W.  R.  105. 

And  where  the  petitioners  were  resident  in  one  of  the  colonies,  the  Court 
allowed  the  petition  to  be  verified  by  the  affidavit  of  the  solicitor:  Be  Fortune 
Copper  Mining  Co.,  L.  R.  10  Eq.  390* 
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Although  in  all  cases  the  affidavit  prescribed  by  the  4th  rule  is  necessary,  it  is 
not  therefore  in  all  cases  to  be  deemed  sufficient  without  further  evidence :  Be  St. 
David's  Gold  Mining  Co.,  14  W.  R.  755. 

Advertisement  of  Order  to  wind  up. 

"  Every  order  for  the  windiug-up  of  a  company  by  the  Court,  or  subject  to  its 
supervision,  shall  within  twelve  days  after  the  date  thereof  be  advertised  by  the 
petitioner  once  in  the  London  Gazette,  and  shall  be  served  upon  such  persons  (if 
any)  and  in  such  manner  as  the  Court  may  direct":  Gen.  Ord.  Nov.  1862,  rule  6. 

Where,  from  the  delay  in  obtaining  the  order,  ^the  twelve  days  had  expired, 
the  Court  allowed  the  order  to  be  post-dated :  lie  Doncaster  Permanent  Building 
Society,  11  W.  E.  459  ;  Re  East  Cambrian  Gold  Mining  Co.,  12  L.  T.  587. 

The  advertisement  of  the  order  to  wind  up  is  deemed  notice  to  all  the  world  of 
the  winding-up :  Be  General  Boiling  Stoch  Co.,  L.  R.  6  Eq.  346. 

Costs. 
Security  for — Companies  Act,  862,  s.  69. 

"  Where  a  limited  company  is  pit  or  pursuer  in  any  action,  suit,  or  other 
legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears  by 
any  credible  testimony  that  there  is  reason  to  believe  that  if  the  deft  be  successful 
in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his  costs, 
require  sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  proceedings 
until  such  security  is  given  " :  25  &  26  Vict.  c.  89,  s.  69. 

One  hundred  pounds  shall  be  the  penal  sum  in  the  bond  to  be  given  as  a 
security  to  answer  costs  by  any  pit  who  is  out  of  the  jurisdiction :  Cotis.  Ord. 
40,  rule  9. 

And  upon  a  petition  by  a  shareholder,  describing  himself  as  of  Edinburgh,  for 
the  usual  order  to  wind  up,  the  petitioner  was  ordered  to  give  security  for  £100  : 
Be  Sank  of  Australia,  3  De  G.  &  Sm.  186. 

So,  too,  where  the  petitioner — an  unsatisfied  judgment  creditor — was'resident 
out  of  the  jurisdiction,  a  similar  amount  was  fixed :  Be  Home  Assurance  Asso- 
ciation, L.  E.  12  Eq.  112. 

But  the  security  for  costs  given  by  a  limited  company  is  not  confined  to  £100, 
but  must  be  for  an  amount  equal  to  the  probable  amount  of  costs  payable :  Be 
Imperial  Bank  of  China,  L.  E.  1  Ch.  437. 

Where  the  respondents  to  a  winding-up  petition  filed  affidavits  after  taking 
out  a  summons  for  security,  the  filing  of  such  affidavits  was  held  not  to  be  a 
waiver  of  the  security:  Be  Home  Assurance  Association,  L.  R.  12  Eq.  112;  see 
also  Murrows  v.  Wilson,  12  Beav.  497. 

Where  the  company  is  pit  in  a  suit  which  is  merely  a  cross  suit,  no  security 
will  be  required  r  Accidental  and  Marine  Insitrance  Co.,  v.  Mercati,  L.  E.  3  Eq. 
200;  see  also  Washoe  Mining  Co.  v.  Ferguson,  L.  R.  2  Eq.  371;  Moscow  Gas 
Co.  V.  International  Financial  Society,  L.  R.  7  Ch.  225. 

The  security  is  sometimes  limited  for  costs  up  to  a  certain  stage  in  the  proceed- 
ings :   Western  of  Canada  Oil  Co,  v.  Walker,  L.  E.  10  Ch.  628. 

Costa— Payment  of — Sects.  86,  110. 

"  Upon  hearing  the  petition  the  Court  may  dismiss  the  same  with  or  without 
costs,  may  adjourn  the  hearing  conditionally  or  unconditionally,  and  may  make 
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an  interim  order,  or  any  other  order  that  it  deems  just " ;  25  &  26  Vict.  c.  89, 
s.  86. 

Where  the  Court  makes  the  order  for  winding  up,  the  general  rule  as  to  costs 
is  that  shareholders  who  appear  to  support  the  petition  will  have  one  set  of  costs 
between  them,  and  the  creditors  who  appear  to  support  will  also  have  one  set  of 
costs  between  them  :  Re  number  Ironworks  Co.,  L.  E.  2  Bq.  15  ;  Be  European 
Co.,  Ex  parte  Baylis,  L.  R.  2  Bq.  521. 

And  where  the  petition  is  dismissed,  as  a  general  rule  creditors  opposing  the 
petition  will  have  one  set  of  costs  among  them,  and  shareholders  opposing  vidll 
also  have  one  set  of  costs :  Ee  European  Co.,  Ex  pwrte  Baylis,  L.  R.  2  Eq.  521 ; 
varying  Re  Suniber  Ironworks  Co.,  L.  E.  2  Bq.  15;  Re  Anglo-Egyptian  Navi- 
gation Co.,  L.  R.  8  Bq.  660;  Re _European  Life  Assurance  Society,  L.  R.  10 
Bq.  403. 

But  there  is  no  inflexible  rule  upon  the  subject  of  costs,  and  the  Court  will  in 
each  case  be  guided  by  the  particular  circumstances :  Be  Anglo- Egyptian  Navi- 
gation Co.,  L.  R.  8  Eq.  660 ;  Re  Albion  Bank,  15  W.  R.  148  ;  and  where  the 
petition  is  dismissed,  the  Court  has,  in  a  proper  case,  given  more  than  one  set  of 
costs  to  opposing  shareholders :  Re  Anglo- Egyptian  Co.,  supra. 

In  the  winding-up  of  a  company  the  petitioner's  costs  are  a  first  charge  upon 
the  estate,  and  must  be  paid  in  full  in  priority  to  the  costs  of  the  ofSoial  liqui- , 
dator  :  Re  Audley  Ball  Cotton  Spinning  Co.,  L.  R.  6  Bq.  245. 

But  the  petitioners  are  alone  entitled  to  priority,  no  priority  is  given  to  other 
persons  by  mere  priority  of  date  in  the  orders  directing  payment  of  their  costs : 
Re  Marlborough  Club  Co.,  L.  R.  6  Eq.  519. 

Where  a  creditor  presented  his  petition  for  winding  up  a  company,  and  his 
debt,  which  was  disputed  by  the  company,  was  subsequently  established  at  law, 
he  was  held  entitled  to  the  costs  of  withdrawing  the  petition :  Re  Railway 
Finance  Co.,  14  W.  R.  785. 

And  where  the  Court  dismisses  the  petition,  if  at  the  time  of  the  presentation 
of  it  a  bond  fide  case  was  made  out,  the  dismissal  maybe  without  costs :  Be  Great 
Northerri  Mining  Co.,  14  W.  E.  705. 

Where  the  winding-up  order  is  made  on  the  petition  of  a  shareholder  who  is 
afterwards  made  a  contributory,  &o.,  he  is  entitled  to  the  costs  of  the  petition  and 
order  though  a  debtor  to  the  company  in  respect  of  calls,  without  having  the 
amount  of  such  calls  set  off  against  the  costs :  Re  General  Exchange  Bank,  L.  R. 
4  Eq.  138. 

A  creditor  who  brings  his  petition  to  a  hearing  after  an  offer  to  pay  his  debt 
and  costs  will  not  be  allowed  costs  incurred  after  the  offer :  Be  Times  Life  As- 
surance Co.,  L.  R.  9  Eq.  382 ;  see  also  Be  Imperial  Guardian  Life  Assurance 
Co.,  L.  R.  9  Eq.  447. 

A  creditor  presenting  a  winding-up  petition  is  entitled  to  dismiss  his  petition 
with  costs  notwithstanding  the  objection  of  another  creditor  appearing  upon  it. 
But  the  costs  of  the  objecting  creditor  are  included  in  the  order :  Be  Home  Assur- 
ance Association,  L.  R.  12  Eq.  59 ;  Be  Hereford  and  South  Wales  Waggon  Co.^ 
L.  R.  17  Bq.  423.    See  also  Re  Patent  Cocoa  Fibre  Co.,  L.  R.  1  Ch.  D.  617. 

Where  the  ofBcial  liquidator  changes  his  solicitors,  and  the  assets  are  not 
sufScient  to  pay  the  whole  of  his  costs,  the  bills  of  costs  of  the  successive  soli- 
citors will,  as  a  general  rule,  be  paid  rateably  so  far  as  the  assets  will  extend :  Re 
Audley  Hall  Cotton  Spinning  Co.,  L.  R.  6  Eq.  245. 

A  liquidator  appointed  under  a  resolution  to  wind  up  voluntarily  is  not  per- 
sonally responsible  to  the  solicitor  employed  by  him  in  the  affairs  of  the  liqui- 
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dation  for  any  of  the  costs  of  such,  liquidation :  Be  Triieman's  Estate,  L.  B. 
U  Eq.  278. 

Nor  the  official  liquidator  in  the  case  of  a  compulsory  winding-up :  Be  Anglo- 
Moravian,  &c.,  Bailway  Co.,  L.  R.  1  Oh.  D.  130. 

Where  a  petition  is  presented  by  a  company  to  discharge  a  winding-up  order  is 
dismissed,  the  costs  of  the  respondents  are  generally  ordered  to  come  out  of  the 
estate,,  and  no  order  is  made  as  to  the  costs  of  the  company :  Be  National  Savings 
Bank  Assoei'dion,  L.  R.  1  Ch.  547. 

When  an  application  of  the  official  liquidator  is  refused  with  costs,  the  order  is 
that  he  do  pay  the  costs,  and  he  must  do  so  >vhether  he  gets  them  or  not  from 
the  estate  :  Be  Paraguassu  Steam  Tramroad  Co.,  L.  R.  9  Ch.  355. 

"  The  Court  may,  in  the  event  of  the  assets  being  insufficient  to  satisfy  the 
liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  the  company  of 
the  costs,  charges,  and  expenses  incurred  in  winding  up  any  company  in  such 
order  of  priority  as  the  Court  thinks  just " :  sect.  110. 


Peovisioxal  Liquidator. 
Appointment  of — Appearance — Sect.  85. 

"  The  Court  may  at  any  time  after  the  presentation  of  a  petition  for  winding  up 
a  company,  and  before  the  tirst  appointment  of  liquidators,  appoint  provisionally 
an  official  liquidator  of  the  estate  and  effects  of  the  company  " :  25  &  26  Vict. 
c.  89,  s.  85. 

"  Where  it  is  desired  to  appoint  provisionally,  an  official  liquidator,  an  applica- 
tion for  that  purpose  may  at  any  time  after  the  presentation  of  the  petition  for 
winding  up  the  company  be  made  by  summons  without  advertisement  or  notice 
to  any  person,  unless  the  judge  shall  otherwise  direct ;  "and  such  provisional  official 
liquidator  may,  if  the  judge  shall  think  fit,  be  appointed  without  security  "  :  Gen. 
Ord.  Nov.  1862,  rule  15. 

A  provisional  liquidator  will  not,  in  general,  be  appointed  before  the  hearing  of 
a  winding-up  petition  not  presented  by  the  company,  unless  the  Court  is  satisfied 
that  the  petition  is  unopposed :  Be  Cilfoden  Benefit  Building  Society,  L.  B.  3  Ch. 
462  ;  Be  London  and  Bamburgh  Bonk  (Emmenon's  Case),  L.  R.  2  Eq.  231. 

Where  the  interest  of  the  petitioner  is  small  the  Court  will  hesitate  in  making 
upon  his  application  the  appointment  of  a  provisional  liquidator :  Be  Bockall 
Fishing  Co.,  11  W.  R.  84. 

A  provisional  liquidator  is  not  entitled  to  appear  upon  the  winding-up  petition. 
He  is  considered  merely  as  a  receiver  appointed  pendente  lite :  Be  General  Inter- 
national Co.,  13  W.  E.  363  ;  5  N.  E.  265. 

Official  LiQuiDAxoBS. 

Appointment  of — Security — Sects.  92,  141,  150. 

"  For  the  purpose  of  conducting  the  proceedings  in  winding  up  a  company,  and 
assisting  the  Court  therein,  there  may  be  appointed  a  person  or  peisons  to  be 
called  an  official  liquidator  or  official  liquidators;  and  the  Court  having  jurisdiction 
may  appoint  such  person  or  persons,  either  provisionally  or  otherwise,  as  it  thinks  fit, 
to  the  office  of  official  liquidator  or  official  liquidators  " :  25  &  96  Vict.  o.  89, 
s.  92. 
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"  In  all  cases,  if  more  persons  than  one  are  appointed  to  the  office  of  official 
liquidator,  the  Court  shall  declare  whether  any  act  hereby  required  or  authorized 
to  be  done  by  the  official  liquidator  is  to  be  done  by  all  or  any  one  or  more  of 
such  persons.  The  Court  may  also  determine  whether  any  and  what  security  is 
to  be  given  by  any  official  liquidator  on  his  appointment ;  if  no  official  liquidator  ' 
is  appointed,  or  during  any  vacancy  in  such  appointment,  all  the  property  of  the 
company  shall  be  deemed  to  be  in  the  custody  of  the  Court " :  Ibid. 

The  right  of  the  official  liquidator  is  paramount  to  that  of  receiver  appointed 
by  mortgagees  between  the  presentation  of  the  petition  and  winding-up  order : 
Giimpbell  v.  Compagnie  Qenerale  de  Bellega/rde,  L.  E,  2  Ch.  D.  181. 

"The  judge  may  appoint  a  person  to  the- office  of  official  liquidator  without, 
previous  advertisement  or  notice  to  any  party,  or  fix  a  time  and  place  for  the  ap- 
jjointment  of  an  official  liquidator,  and  may  appoint  or  reject  any  person  nominated 
at  such  time  and  place,  and  appoint  any  person  not  so  nominated "  :  Gen,  Ord. 
Nov.  18G2,  rules. 

"  When  a  time  and  place  are  fixed  for  the  appointment  of  an  official  liquidator, 
such  time  and  place  shall  be  advertised  in  such  manner  as  the  judge  shall  direct, 
so  that  the  first  or  only  advertisement  shall  be  published  within  fourteen  days, 
and  not  less  than  seven  days  before  the  day  so  fixed  "  :  Gen.  Ord.  1862,  rule  9. 

"  Every  official  liquidator  shall  give  security  by  entering  into  a  recognizance 
with  two  or  more  sufficient  sureties  in  such  sum  as  the  judge  may  approve ;  and 
the  judge  may,  if  he  shall  think  fit,  accept  the  security  of  any  guarantee  society 
established  by  charter  or  Act  of  Parliament  in  England,  in  lieu  of  the  security  of 
such  sureties  as  aforesaid,  or  any  of  them  "  :  Gen.  Ord.  1862,  rule  10. 

"  The  official  liquidator  shall  be  appointed  by  order,  and  unless  he  shall  have 
given  security,  a  time  shall  be  fixed  by  such  order  within  which  he  is  to  do  so ; 
and  the  order  shall  fix  the  times  or  periods  at  which  the  official  liquidator  is  to 
leave  his  accounts  of  his  receipts  and  payments  at  the  judges'  chambers,  and  shall 
direct  that  all  moneys  to  be  received  shall  be  paid  into  the  Bank  of  England,  im- 
mediately after  the  receipt  thereof,  to  the  account  of  the  official  liquidator  of  the 
company,  and  an  account  shall  be  opened  there  accordingly,  and  an  office  copy 
of  the  order  shall  be  lodged  at  the  Bank  of  England  " :  Gen.  Ord.  18G2,  rule  11. 

"  When  an  official  liquidator  has  given  security  pursuant  to  the  directions  in 
the  order  appointing  him,  the  same  shall  be  certified  by  the  chief  clerk  as  in  the 
case  of  a  receiver  appointed  in  a  cause,  subject  to  giving  security  " :  Gen.  Ord. 
1862,  rule  12. 

The  official  liquidator  shall  on  each  occasion  of  passing  his  account,  and  also 
whensoever  the  judge  may  so  require,  satisfy  the  judge  that  his  sureties  are  living, 
and  resident  in  Great  Britain,  and  have  not  been  adjudged  bankrupt  or  become 
insolvent,  and  in  default  thereof  he  may  be  required  to  enter  into  fresh  security 
within  such  time  as  shall  be  directed  " :  Gen.  Ord.  1862,  rule  13. 

"  Every  appointment  of  an  official  liquidator  shall  be  advertised  in  such  manner 
as  the  judge  shall  direct  immediately  after  he  has  been  appointed  and  has  given 
security  " :  Gen.  Ord.  1862,  rule  14. 

In  the  case  of  a  voluntary  winding-up,  where  there  is  no  liquidator,  the  Court 
may,  on  application  of  a  contributory,  appoint  a  liquidator :  25  &  26  Vict.  c.  89, 
s.  141. 

And  where  an  order  is  made  for  winding  up  subject  to  the  supervision  of  the 
Court,  the  Court  may  appoint  any  additional  liquidator  or  liquidators;  and 
liquidators  so  appointed  shall  have  the  same  powers  and  be  subject  to  the  same 
obligations  as  if  appointed  by  the  company  :  25  &  26  Vict.  c.  89,  s.  150. 
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Liquidators — Besignation — Bemoval —  Compensation — Sects.  93, 
141,  150. 

Any  official  liquidator  may  resign  or  be  removed  by  the  Court  on  due  cause 
shewn ;  and  any  vacancy  in  the  office  of  an  official  liquidator  appointed  by  the 
Court  shall  be  filled  by  the  Court :  25  &  26  Vict.  c.  89,  s.  93. 

Where  a  liquidator  has  been  appointed  in  the  case  of  a  voluntary  winding-up, 
the  Court  may  on  due  cause  shewn  remove  any  liquidator,  and  appoint  another 
liquidator  to  act  in  the  matter  of  a  voluntary  winding-up :  25  &  26  Vict.  c.  89, 
s.  141. 

And  where  an  order  has  been  made  for  winding  up  subject  to  the  supervision  of 
the  Court,  the  Court  may  from  time  to  time  remove  any  liquidator  appointed  by 
the  Court,  and  fill  up  any  vacancy  occasioned  by  removal,  death,  or  resignation  : 
25  &  26  Vict.  0.  89,  s.  150. 

lAguidators — Compensation — Sect.  93. 

"  There  shall  be  paid  to  the  official  liquidator  such  salary  or  remuneration  by 
way  of  percentage  or  otherwise  as  the  Court  may  direct ;  and  if  more  liquidators 
than  one  are  appointed,  such  remuneration  shall  be  distributed  amongst  them  in 
such  proportions  as  the  Court  directs  " :  25  &  26  Vict.  c.  89,  s.  93. 

The  remuneration  is  to  include  any  necessary  employment  of  assistants  or 
clerks  by  the  official  liquidator ;  and  the  salary  or  remuneration  may  either  be 
fixed  at  the  time  of  appointment :  Gen.  Ord.  Nov.  1862,  rule  18. 

And  the  judge  may  from  time  to  time  allow  any  sum  to  the  official  liquidators 
on  account  of  such  salary  or  remuneration :  Ibid. 

For  the  scale  of  remuneration  and  payment,  see  Eegulation  quoted  :  L.  E.  3  Ch. 
App.  64. 

Payment  by  percentage  is  not  imperative  on  the  Court,  and  where  the  assets  are 
large  is  not  admissible ;  and  the  amount  of  remuneration  will  not  be  increased  or 
diminished  in  consideration  of  the  liquidator  having  realized  the  assets  at  a 
profit  or  loss :  Be  Agra  and  Masferman's  Bank,  Cam/nan's  Claim,  L.  E.  7  Eq. 
102. 

And  the  basis  of  the  estimate  of  amount  of  remuneration  will  be  the  time  and 
labour  employed  in  the  liquidation :  S.  C. 

Liquidators — Powers — Bemoval — Powers  to  make  Calls  and  Compromise — 
Sects.  95,  159,  160. 

"  The  official  liquidator  shall  have  power,  with  the  sanction  of  the  Court,  to  do 
the  following  things : — 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding 

civil  or  criminal,  in  the  name  and  on  behalf  of  the  company  : 
To  carry  on  the  business  of  the  company  so  far  as  it  may  be  necessary  for  the 

heneficial  winding  up  of  the  same : 
To  sell  the  real  and  personal  and  heritable  and  movable  property,  effects,  and 
things  in  action  of  the  company  by  public  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels : 
To  do  all  acts  and  to  execute  in  the  name  and  on  behalf  of  the  company  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use  whea 
necessary  the  company's  seal ; 
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To  prove,  rank,  claim  and  draw  a  dividend  in  the  matter  of  the  bankruptcy, 
or  insolvency,  or  sequestration  of  any  contributory  for  any  balance  against 
the  estate  of  such  contributory,  and  to  take  and  receive  dividends  in  respect 
of  such  balance,  in  the  matter  of  bankruptcy,  or  insolvency,  or  sequestra- 
tion as  a  separate  debt  due  from  such  bankrupt  or  insolvent,  and  rateably 
with  the  other  separate  creditors : 
To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory  note 
in  the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the  security 
of  the  assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums 
of  money  ;  and  the  drawing,  accepting,  making,  or  indorsing  of  every  such 
bill  of  exchange  or  promissory  note  as  aforesaid  on  behalf  of  the  company 
shall  have  the  same  effect  with  respect  to  the  liability  of  such  company  as 
if  such  bill  or  note  had  been  drawn,  accepted,  made,  or  indorsed  by  or  on 
behalf  of  such  company  in  the  course  of  carrying  on  the  business  thereof: 
To  take  out  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that 
may  be  necessary  for  obtaining  payment  of  any  moneys  due  from  a  con- 
tributory or  from  his  estate,  and  which  acts  caimot  be  conveniently  done 
in  the  name  of  the  company  ;  and  in  all  cases  where  he  takes  out  letters  of 
administration,  or  otherwise  uses  his  official  name  for  obtaining  payment 
of  any  moneys  due  from  a  contributory,  such  moneys  shall,  for  the  pur- 
pose of  enabling  him  to  take  out  such  letters  or  recover  such  moneys,  be 
deemed  to  be  due  to  the  official  liquidator  himself: 
To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding  up 
the  affairs  of  the  company  and  distributing  its  assets  "  :  25  &  26  Vict.  c.  89, 
s.  85. 
The  sanction  of  the  judge  to  the  drawing,  accepting,  making,  and  indorsing  of 
any  bill  of  exchange  or  promissory  note  by  any  official  liquidator  shall  be  testified 
by  a  memorandum  on  such  bill  of  exchange  or  promissory  note  signed  by  the  chief 
clerk  of  the  judge :  Gen.  Ord.  1862,  rule  48. 

"  The  liquidators  may,  with  the  sanction  of  the  Court,  where  the  company  is 
being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  the  Court,  and 
with  the  sanction  of  an  extraordinary  resolution  of  the  company,  where  the  com- 
pany is  being  wound  up  altogether  voluntarily,  pay  any  classes  of  creditors  in 
full,  or  make  such  compromise  or  other  arrangement  as  the  liquidators  may  deem 
expedient  with  creditors,  or  persons  claiming  to  be  creditors,  or  persons  having,  or 
alleging  themselves  to  have,  any  claim,  present  or  future,  certain  or  contingent, 
ascertained,  or  sounding  only  in  damages  against  the  company,  or  whereby  the 
company  may  be  rendered  liable  "  :  25  &  26  Vict.  o.  89,  s.  159. 

The  Court  will  not,  even  where  the  winding-up  is  purely  voluntary,  order  the 
compromise  to  he  carried  into  effect  without  considering  its  propriety.  But  the 
sanction  of  a  general  meeting  is  an  important  element  in  judging  of  its  propriety : 
Be  Lama  Coal  Go.,  L.  R.  2  Ch.  692. 

The  sanction  of  a  general  meeting  is  sufficient  to  throw  on  the  parties  objecting 
to  the  compromise  the  onus  of  shewing  that  it  is  unreasonable :  S.  C. 

"  The  liquidators  may,  with  the  consent  of  the  Court,  where  the  company  is 
being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  the  Court,  and 
with  the  sanction  of  an  extraordinary  resolution  of  the  company  where  the  com- 
pany is  being  wound  up  altogether  voluntarily,  compromise  all  calls,  and  liabilities 
to  calls,  debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  claims,  whether 
piesent  or  future,  certain  or  contingent,  ascertained,  or  sounding  only  in  damages, 
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subsisting,  or  supposed  to  subsist,  between  the  company  and  ^ny  contributory,  or 
alleged  contributory,  or  other  debtor  or  person  apprehending  liability  to  the  com- 
pany, and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of  the  company, 
or  the  winding-up  of  the  company,  upon  the  receipt  of  such  sums,  payable  at  such 
times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with  power  for  the 
liquidators  to  take  any  security  for  the  discharge  of  such  debts  or  liabilities,  and 
to  give  complete  discharges  in  respect  of  all  or  any  such  calls,  debts,  or  liabilities  " : 
sect.  160. 

The  Court  has  no  power  under  the  159th  and  160th  sections  to  sanction  an 
arrangement  by  which  a  minority  of  creditors  or  contributories  are  bound  to 
accept  a  compromise  against  their  will :  Ee  Albert  Life  Assurance  Co.,  L.  R. 
6  Ch.  381. 

There  is  nothing  in  the  Act  which  enables  one  creditor  to  bind  another  creditor 
to  accept  a  compromise,  or  which  enables  one  debtor  to  bind  another  debtor  with 
respect  to  paying  a  composition :  S.  0. ;  but  see  Re  Agra  and  Masterman's  Banh, 
15  W.  R.  554 ;  Bank  of  Bindustan,  China,  &c.,  L.  E.  2  P.  C.  489  ;  Be  Com- 
mercial Bank  of  India,  L.  E.  8  Eq.  241 ;  see  also  Joint  Stock  Companies  Arrange- 
ment Act,  1870. 

The  Court  has  no  jurisdiction  to  order  the  liquidator  m  a  winding-up  to  consent 
to  a  compromise  with  a  contributory.  The  compromise,  under  the  160th  section, 
can  only  be  made  with  the  consent  both  of  the  liquidator  and  of  the  Court ; 
Pearson's  Case,  L.  E.  7  Ch.  309. 

Where  the  sanction  of  the  judge  was  necessary  before  a  compromise  could  be 
made,  the  Court  has  jurisdiction  to  set  aside  the  compromise  made  if  obtained  by 
misrepresentation :  Ex  parte  Clarke,  14  W.  R.  856. 

Every  application  for  the  sanction  of  the  judge  to  a  compromise  with  any  con- 
tributory or  other  person  indebted  to  the  coinpany  shall  be  supported  by  the 
affidavit  of  the  official  liquidator  that  he  has  investigated  the  affairs  of  such 
contributory  or  person,  and  stating  his  belief  that  the  proposed  compromise  will 
be  beneficial  to  the  company,  and  his  reasons  for  such  belief;  and  the  sanction  of 
the  judge  thereto  shall  be  testified  by  a  memorandum  signed  by  the  chief  clerk  of 
the  judge  on  the  agreement  of  compromise,  imless  any  party  shall  desire  to  appeal 
from  the  decision  of  the  judge,  in  which  case  an  order  shall  be  drawn  up  for  that 
purpose :  Gen.  Ord.  1862,  rule  49. 

The  direction  or  sanction  of  the  judge  for  any  other  proceeding  or  act  to  be  taken 
or  done  by  the  official  liquidator  shall  be  obtained  upon  summons,  and  ah  order 
shall  be  drawn  up  thereon,  unless  the  judge  shall  otherwise  direct :  Gen.  Ord.  1862, 
rule  50. 

Liquidators — Voluntary  Winding-up — Compensation. 

Where  any  company  is  proposed  to  be  or  is  in  the  course  of  being  wound  up 
altogether  voluntarily,  and  the  whole  or  a  portion  of  its  business  or  property  is 
proposed  to  be  transferred  or  sold  to  another  company,  the  liquidators  of  the  first- 
mentioned  company  may,  with  the  sanction  of  a  special  resolution,  receive  in 
compensation  shares,  policies,  or  other  like  interests  in  such  other  company,  &c., 
or  may  participate  in  profits,  &c. :  see  sect.  161. 

This  section  does  not  relate  to  a  purely  voluntary  winding-up  only,  but  includes 
a  voluntary  winding-up  under  supervision  of  the  Court :  Re  Imperial  Mercantile 
Credit  Association,  L.  B.  12  Bq.  505. 

An  arrangement  by  which  a  company  selling  to  another  company  upon  such 
terms  as  impose  liabilities  upon  the  shareholders  of  the  company  selling,  is  not 
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within  the  meaning  of  the  section  :  Glinch  v.  Financial  Corporation,  L.  R.  5  Eq. 
450 ;  L.  E.  4  Ch.  117.  See  also  Imperial  Sank  of  China,  L.  B.  6  Eq.,91 ;  L.  R. 
1  Oh.  399. 

The  price  to  be  determined  for  the  purchase  of  the  interest  of  a  dissentient 
member  may  be  determined  by  agreement ;  but  if  the  parties  dispute  about  the 
same,  such  dispute  shall  be  settleil  by  arbitration,  and,  for  the  purposes  of  such 
arbitration  the  provisions  of  the  Companies  Clauses  Consolidation  Act,  1845,  with 
respect  to  the  settlement  of  disputes  by  arbitration,  shall  be  incorporated  with  this 
Act:  sect.  161. 

Eectification  of  Eesistee. 

Companies  Act,  1862,  «.  35. 

Let  the  register  of  the  members  of  the  above-named  —  Company 
(Limited)  he  rectified  hy  striking  out  the  name  of  —  as  a  member  of 
the  said  —  company  in  respect  of  his  shares  numbered,  &c.,  upon  the 
said  register.  Let  notice  of  such  rectification  be  given  to  the  Eegistrar 
of  Joint  Stock  Companies.     Directions  (if  any)  for  payment  of  costs. 

Bectification.  of  Segister — Inquiry  as  to  Damages. 

Let  the  register  of  the  members  of  the  New  Quebrada  Company 
(Limited)  be  rectified  by  striking  out  the  name  of  E.  P.  as  a  member 
of  the  said  company  in  respect  of  his  shares  numbered  —  upon  the  said 
register.  Let  a  notice  of  such  rectification  be  given  to  the  Eegistrar 
of  Joint  Stock  Companies.  Let  the  said  company  pay  to  the  said  E.  P, 
his  costs  of  this  application,  to  be  taxed,  &c.  Let  an  inquiry  be  made 
what  damages  the  said  E.  P.  has  incurred  by  reason  of  his  name 
having  been  put  upon  such  register  beyond  his  costs  hereinbefore 
directed  to  be  taxed.  Let  the  said  company  pay  to  the  said  E.  P. 
what  shall  be  certified  to  be  due  in  respect  of  such  damages.  Be  New 
Quebrada  Co.  (^Limited),  15  W.  E.  955. 

Begister  rectified — Betv/rn  of  Deposit  waived. 

J.  M.  by  his  counsel  waiving  any  claim  to  a  return  of  the  deposit 
paid  by  him  in  respect  of  his  fifty  A  shares  numbered  respectively 
1424  to  1473  inclusive  in  the  Minerva  Banking  Assurance  Corporation 
(Limited),  Let  the  register  of  the  members  of  the  said  corporation  be 
rectified  by  striking  out  from  the  register  of  members  of  the  said  cor- 
poration the  name  of  the  said  Joseph  Manley  in  respect  of  such  shares. 
Let  notice  of  such  rectification  be  given  to  the  Eegistrar  of  Joint  Stock 
Companies. — Affidavit  to  be  taken  off  the  file. — No  costs.  Be  Minerva 
Banking  Corporation  (V.-C.  B.),  Feb.  8,  1872. 

Contributory  placed  on  the  List — Costs — Set-off. 
Let  the  name  of  J.  W.  W.  be  placed  on  the  list  of  contributories  of 
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the  said  company  in  respect  of  • —  paid-up  shares  and  of  —  unpaid 
shares.  Let  the  costs  of  the  said  J.  W.  W.  he  taxed  by  the  taxing 
master,  and  Let  such  costs  when  taxed  be  set  off  against  the  liability 
of  the  said  J.  W.  W.  in  respect  of  the  said  thirty  unpaid  shares  in  the 
said  company.  Let  the  said  official  liquidator  have  his  costs  out  of 
the  assets  of  the  said  company.  Be  Matlock  Old  Baths  Co.  (V.-C.  B.), 
July  28,  1873. 

Gall  Order  dischaa-ged — Call  substituted — Costs. 

Let  the  order  dated  the  1st  of  July,  1873  [call  order]  be  discharged. 
Let  [but  without  prejudice  to  any  question]  a  call  of  £12  per  share  be 
made  on  all  the  contributories  of  the  above-named  International  Life 
Assurance  Society.  Let  each  such  contributory  on  or  before  the  28th 
of  August,  1873,  pay  into  Court  to  the  account  of  the  official  liquidator 
of  the  International  Life  Assurance  Society  the  amount  which  will  be 
due  from  him  or  her  in  respect  of  such  call.  Let  the  costs  of  the 
applicants  [shareholders]  and  of  the  Prudential  Assurance  Company  of 
this  application  be  taxed  by  the  taxing  master,  and  be  paid  by  the 
official  liquidator  of  the  International  Life  Society  out  of  the  assets  of 
the  said  society.  Let  the  costs  of  the  said  official  liquidator  of  the 
said  society  of  this  application  be  taxed  by  the  taxing  master  as 
between  solicitor  and  client,  and  be  allowed  out  of  the  assets  of  the 
said  society.  Be  International  Life  Assurance  Society  (V.-C.  M.),  July 
28,  1873. 

Eectificatiojt  of  Eegister — Sect.  35. 

"  If  the  name  of  any  person  is  without  suflBcient  cause  entered  in  or  omitted 
from  the  register  of  members  of  any  company  under  this  Act,  or  if  default  is 
made  or  unnecessary  delay  takes  place  in  entering  on  the  register  the  fact  of 
any  person  haying  ceased  to  be  a  member  of  the  company,  the  person  or  member 
aggrieved,  or  any  member  of  the  company,  or  the  company  itself,  may,  as  respects 
companies  registered  in  England  or  Ireland,  by  motion  in  any  of  Her  Majesty's 
Superior  Courts  of  Law  or  Equity,  or  by  application  to  a  judge  sitting  in  cham- 
bers or  to  the  Vice-Warden  of  the  Stannaries  in  the  case  of  companies  subject  to 
his  jurisdiction,  and  as  respects  companies  registered  in  Scotland  by,  summary 
petition  to  the  Court  of  Session,  or  in  such  other  manner  as  the  said  Courts  may 
direct  apply  for  an  order  of  the  Court  that  the  register  may  be  rectified,  and  the 
Court  may  either  refuse  such  application,  with  or  without  costs  to  be  paid  by  the 
applicant,  or  it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the 
rectification  of  the  register,  and  may  direct  the  company  to  pay  all  the  costs  of 
such  motion,  application,  or  petition,  and  any  damages  the  party  aggrieved  may 
have  sustained  "  :  25  &  26  Vict.  c.  89,  s.  35. 

"  The  Court  may  in  any  proceeding  under  this  section  decide  on  any  question 
relating  to  the  title  of  any  person  who  is  a  party  to  such  proceeding  to  have  his 
name  entered  in  or  omitted  from  the  register,  whether  such  question  arises 
between  two  or  more  members  or  allegSd  members,  or  between  any  members  or 
alleged  members  and  the  company,  and  generally  the  Court  may  in  such  pro- 
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Vieeding  decide  any  question  that  it  may  be  necessary  or  expedient  to  decide  for 
tlie  rectification  of  the  register ;  provided  that  the  Court,  if  a  Court  of  Common 
Law,  may  direct  an  issue  to  be  tried,  in  which  any  question  of  law  may  be  raised, 
and  a  writ  of  error  or  appeal,  in  the  manner  directed  by  the  Common  Law  Pro- 
cedure Act,  1854,  shall  lie  " :  Ibid. 

"  Wherever  any  order  has  been  made  rectifying  the  register,  in  case  of  a  com- 
pany hereby  required  to  send  a  list  of  its  members  to  the  registrar,  the  Court 
shall  by  its  order  direct  that  due  notice  of  such  rectification  be  given  to  the 
registrar  " :  25  &  26  Vict.  c.  89,  s.  36. 

For  cases  in  which  the  35th  section  has  been  made  use  of  for  determining  the 
equity  between  alleged  shareholders  and  the  company  :  Biggi  Case,  2  H.  &  M. 
657  ;  Martin's  Case,  Ibid.  669 ;  Los'  Case,  13  W.  R.  883 ;  Shi;i^s  Case,  2  De  J. 
&  Sm.  544 ;  Stewart's  Case,  L.  R.  1  Cb.  574. 

And  where  the  memorandum  of  association  differed  widely  irom  the  prospectus 
the  register  of  members  was  rectified  upon  the  application  of  the  alleged  share- 
holder: Ship's  Case,  2  De  J.  &  Sm.  544  ;  Sfewa/rt^s  Case,  L.  R.  1  Ch.  574. 

It  has  been  held  to  be  in  the  discretion  of  the  Court  under  this  section,  in 
questions  arising  between  vendor  and  purchaser,  to  entertain  an  application  of 
the  purchaser  to  have  his  name  entered  on  the  list,  or  of  directing  the  proceedings 
to  stand  over  until  the  question  has  been  tried  between  the  parties :  Stewart's 
Case,  L.  R.  1  Ch.  574. 

But  the  jurisdiction  under  this  section  was  subsequently  held  to  be  of  a  more 
limited  nature :  Ward  and  Henry's  Case,  per  Cairns,  L. J.  (diss.  Turner,  L. J.), 
L.  R.  2  Ch.  431. 

And  where  the  circumstances  of  the  case  are  complicated,  the  Court  will  not 
exercise  its  summary  jurisdiction  under  this  section :  Stewart's  Case,  L.  R.  1  Ch. 
574 ;  Ward  and  Henry's  Case,  L.  R.  2  Ch.  431,  supra ;  Ex  parte  Parker,  L.  E. 

2  Ch.  685  ;  ExpaHe  Kintrea,  L.  R.  5  Oh.  95,  99 ;  Simpson's  Case,  L.  E.  9  Eq. 
91 ;  Meese  Biver  Co.  (Smith's  Case),  L.  R.  2  Ch.  604,  609 ;  Dmimes  v.  Ship,  L.  R. 

3  H.  L.  343 ;  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325,  344. 

The  Court  has  no  power  to  make  an  order  under  the  35th  section  where  the 
title  of  the  appellant  is  only  equitable :  Re  Sargent,  L.  E.  17  Eq.  273. 

For  cases  where  the  transfer  of  shares  had  been  made  to  transferees  for  the 
purpose  of  avoiding  liability,  and  applications  made  to  the  Court  to  rectify  the 
register  accordingly  under  this  section  :  see  Ex  parte  Pa/rker,  L.  E.  2  Ch.  685 ;  Ex 
parte  Kintrea,  L.  E.  5  Ch.  95. 

The  Court  will  not  rectify  the  register  upon  the  application  of  the  company 
when  the  state  of  the  register  is  owing  to  the  negligence  of  the  company : 
Sichell's  Case,  L.  R.  3  Ch.  119  ;  Parson's  Case,  L.  R.  8  Eq.  656. 

If  it  can  be  shewn  that  a  material  representation  which  is  not  true  is  con- 
tained in  the  prospectus,  or  in  any  document  forming  the  foundation  of  the 
contract  between  the  company  and  the  shareholder,  and  the  shareholder  comes 
within  a  reasonable  time  and  under  proper  circumstances  to  be  released  from  his 
contract,  he  is  entitled  to  relief:  Peese  River  Silver  Mining  Co.  (Smith's  Case), 
L.  E.  2  Ch.  604,  609,  per  Turner,  L.J. ;  Central  Railway  Company  of  Vene- 
zuela V.  Kisch,  L.  R.  2  H.  L.  99. 

As  to  what  constitutes  such  a  misrepresentation  or  such  a  discrepancy  between 
the  prospectus  and  memorandum  as  entitles  the  shareholder  to  be  relieved  from 
his  contract :  see  Buckley,  2nd  ed.  98 ;  Benton  v.  MacNeil,  L.  R.  2  Eq.  352 ; 
New  Brunswick  Co.  v.  Conyheare,  9  H.  "L.  0.  711 ;  Central  Railway  Company 
of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99,  113 ;  Ross  v.  Estates  Investment  Co.,  L.  R. 
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3  Eq.  122,  136 ;  New  Brunswick  and  Canada  By.  Co.  v.  Muggeridge,  1  Dr.  & 
Sm.  363,  381 ;  Henderson  v.  Lacon,  L.  R.  5  Bq.  249,  262 ;  Downes  v.  Smith, 
L.  R.  3  H.  L.  343,  354;  Ux  parte  Briggs,  L.  K.  1  Bq.  483,  486;  Hallows  v. 
Femie,  L.  R.  3  Ch.  467  ;  Munster's  Case,  14  W.  R.  957  ;  Smith's  Case,  L.  R.  2  Ch. 
604 ;  Beese  River  Silver  Mining  Co.  v.  Smith,  L.  R.  2  Ch.  604. 

As  to  the  time  within  which  the  shareholder  must  apply  for  relief,  and  what 
constitutes  "  reasonable  "  time  :  PeeVs  Case,  L.  R.  2  Ch.  674,  684 ;  Oakes  v.  Tar- 
quand,  L.  R.  2  H.  L.  325,  352 ;  Hallows  v.  Fernie,  L.  R.  3  Ch.  467,  477  ; 
Railway  Company  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99,  125  ;  Ship's  Case, 
2  De  J.  &  Sm.  544 ;  L.  R.  3  H.  L.  343  ;  Stewart's  Case,  L.  R.  1  Ch.  574  ;  Web- 
ster's Case,  L.  R.  2  Eq.  741 ;  Lawrence's  Case,  L.  R.  2  Ch.  412 ;  Kincaid's  Case, 
L.  R.  2  Ch.  412  ;  Wilkinson's  Case,  L.  R.  2  Ch.  536 ;  Smith's  Case,  L.  R.  2  Ch. 
604;  L.  R.  4H.  L.  64. 

And  acquiescence  after  misrepresentations  have  been  discovered  is  in  many 
cases  fatal  to  relief  being  granted :  Ex  parte  Briggs,  L.  E.  1  Eq.  483 ;  Scholey  v. 
Central  Railway  of  Venezuela,  L.  R.  9  Eq.  266;  Kent  v.  Freehold  Land  Co., 
L.  R.  4  Eq.  588,  600. 

If  a  man  has  become  a  shareholder  in  such  a  way  as  that  the  contract  is  void- 
able at  his  option,  but  not  at  the  company's,  then  if  he  has  not  avoided  the 
contract,  or  done  what  is  tantamount  to  avoiding  it  before  the  commencement  of 
the  winding-up,  he  must  be  held  liable  as  a  contributory  :  Marshall  v.  Olamwga/n 
Iron  Co.,  L.  R.  7  Bq.  129, 137,  per  Giffard,  V.C. ;  see  also  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  325  ;  Reese  River  Silver  Mining  Co.  v.  Smith,  L.  R.  2  Ch.  604 ; 
L.  E.  4  H.  L.  64. 

But  there  is  no  contract  whatever  between  a  creditor  of  the  company  and  a 
shareholder  in  the  company.  The  contract  is  between  the  creditor  and  the  com- 
pany. And  if  an  individual  has  allowed  his  name  to  be  put  on  the  list  of  share- 
holders by  a  contract  which  as  between  him  and  the  company  is  valid,  he  will 
not  be  allowed  to  withdraw  from  it,'  as  regards  the  payment  of  calls,  by  any 
collateral  agreement  limiting  his  liability  as  between  himself  and  the  company  : 
Be  Reese  Silver  Mining  Company  {Smith's  Case),  L.  R.  2  Ch.  604,  ^er  Cairns,  L.J. 

But  where  the  question  is  whether  the  individual  ever  did  assent  by  a  contract 
valid  in  law  to  have  his  name  put  on  the  list  of  shareholders,  there  a  risk  inter- 
venes, which  the  creditor  must  take :  S.  C. 

Where  shares  had  been  issued  under  a  contract  not  duly  registered  under  the 
25th  section  of  the  Companies  Act,  1867,  the  Court  has  by  consent  ordered  the 
register  to  be  rectified  by  striking  out  the  names  of  the  holders,  and  that  the 
shares  should  be  reissued  after  the  registration  of  the  contract :  Re  Benton  Colliery 
Co.,  L.  R.  18  Eq.  16. 

And  the  directors  of  a  company  have  been  held  empowered  to  rectify  a  similar 
mistake,  common  to  the  directors  and  the  allottee,  without  applying  to  the  Court : 
Re  Poole  Firebrick  Co.  {Hartley's  Case),  L.  R.  18  Eq.  542  ;  L.  R.  10  Ch.  157. 

A  contract  with  a  trustee  for  a  company,  adopted  by  the  company,  is  within 
the  meaning  of  the  25th  section  of  the  Companies  Act,  1867 :  S.  C. 

Form  of  Eeotificatxon. 

Where  the  register  is  to  be  rectified  by  the  removal  of  a  name,  the  name  should 
be  struck  through  with  pen  and  ink,  adding,  "  By  order  of  the  Court  of  —, dated, 
&c.,  this  name  has  been  erased  " :  Iron' Ship  Building  Co.,  34  Beav.  597 ;  see  alsc 
ExpaHe  Webb,  8  L.  T.  478,  cited  in  Buckley,  2nd  ed.  126. 
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Liability  of  Membees. 

Classes  A.  and  B. — Call — Sect.  38. 

The  Court  being  of  opinion  that  each  contributory  of  Class  B.  is 
liable  to  contribute  to  the  assets  of  the  company  (but  so  as  no  call  be 
made  in  excess  of  the  amount  now  unpaid  on  the  shares  held  by  him) 
rateably  with  the  other  B.  contributories  to  the  extent  of  the  debts 
•which  were  owing  by  the  company  when  he  transferred  his  shares, 
and  which  remained  owing  at  the  commencement  of  the  winding-up, 
and  now  remaining  owing  after  the  application  of  the  contributions 
made  by  the  contributories  of  Class  A.  since  the  commencement  of 
the  winding-up  and  of  the  other  assets  of  the  company  :  Declare  that 
for  the  piiyment  of  each  debt  a  call  must  be  made  on  those  contribu- 
tories who  transferred  their  shares  after  it  was  contracted  ;  and  that 
the  sums  contributed  by  the  B.  contributories  respectively  be  applied 
exclusively  in  payment  of  the  debts  which  were  incurred  before  the 
dates  of  the  respective  transfers  and  remaining  unpaid  at  the  com- 
mencement of  the  winding-up.     Morris'  Case,  L.  E.  7  Ch.  200. 

Same  Case  on  Behearing. 

The  Court  being  of  opinion  that  in  a  winding-up  the  funds  contri- 
buted by  the  B.  list  of  shareholders  become  part  of  the  general  assets 
of  the  company,  and  are  not  to  be  applied  preferentially  or  exclusively 
to  the  payment  of  those  debts  which  were  incurred  before  the  B. 
shareholders  transferred  their  shares  in  the  said  company,  Let  so 
much  of  the  said  order  of  3rd  November,  1871,  as  directs  that  the 
sums  contributed  by  the  B.  contributories  respectively  be  applied 
exclusively  in  payment  of  the  debts  which  were  incurred  before  the 
dates  of  their  respective  transfers  and  remained  unpaid  at  the  com- 
mencement of  the  winding-up,  be  discharged.  Let  the  funds  contri- 
buted by  the  said  B.  shareholders  be  applied  in  the  winding-up  of  the 
said  bank  as  general  assets  of  the  said  bank.  Let  the  costs  of  the 
liquidator  and  of  the  said  J.  M.  and  M.  H.  C.  of  this  application 
and  consequent  thereon  be  taxed,  &c.,  and  be  paid  out  of  the  assets 
of  the  said  Oriental  Commercial  Bank,  Limited.  Morris'  Case,  L.  K. 
8  Ch.  800. 

Liability  of  Members — Sect.  38. 

"  Id  the  event  of  a  company  formed  under  this  Act  being  wound  up  every 
present  and  past  member  of  such  company  shall  be  liable  to  contribute  to  the 
assets  of  the  company  to  an  amount  sufEcient  for  payment  of  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the 
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rights  of  the  contrihutories  amongst  themselves,  with  the  quaUfications  following  : 
(that  is  to  say,) — 

(1.)  No  past  memher  shall  be  liahle  to  contribute  to  the  assets  of  the  com- 
pany if  he  has   ceased  to  be  a  member  for  a  period  of  one  year  or 
upwards  prior  to  the  commencement  of  the  winding-up : 
(2.)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  or 
Uability  of  the  company  contracted  after  the  time  at  which  he  ceased 
to  be  a  member : 
(3.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 
unless  it  appear  to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by  them  in  pursuance  of 
this  Act : 
(4.)  In  the  case  of  a  company  limited  by  shares  no  contributions   shall   be 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on 
his  shares  in  respect  of  which  he  is  liable  as  a  present  or  past  member : 
(5.)  In  the  case  of  a  company  limited  by  guarantee  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of  the  undertaking 
entered  into  on  his  behalf  by  the  memorandum  of  association  : 
(6.)  Nothing  in  this  Act  contained  shall  invalidate  any  provision  contained 
in  any  policy  of  insurance  or  other  contract  whereby  the   liability  of 
individual  members  upon  any  such  pohcy  or  contract  is  restricted,  or 
whereby  the  funds  of  the  company  are  alone  made  liable  in  respect  of 
such  policy  or  contract : 
(7.)  No  sum  due  to  any  member  of  a  company  in  his  character  of  a  member, 
by  way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt 
of  the  company,  payable  to  such  member  in  a  case  of  competition 
between  himself  and  any  other  creditor  not  being  a  member  of  the 
company ;  but  any  such  sum  may  be  taken  into  account  for  the  pur- 
pose of  final  adjustment  of  the  rights  of  the  contrihutories  amongst 
themselves  " :  25  &  26  Vict.  c.  89,  s.  38. 
In  settling  the  Hst  of  contrihutories  under  sect.  38  the  A.  list  of  present 
members  is  first  made  out ;  and,  secondly  (if  necessary),  the  B.  list  of  those  who 
have  ceased  to  be  members  within  a  year  prior  to  the  winding-up  order  :  Wright's 
Case,  L.  R.  12  Eq.  33S,  n.,  345,  n. ;  Mc  Ewen's  Case,  L.  R.  6  Ch.  582,  586 ;  iVeed- 
ham's  Case,  L.  R.  4  Bq.  135. 

If  after  the  B.  list  has  been  settled  and  a  call  made  it  should  ultimately  appear 
that  the  contributions  of  the  A.  contrihutories  are  sufficient  to  pay  the  debts,  the 
past  members  will  be  exonerated,  and  will  be  entitled  to  the  return  of  any  money 
they  have  paid :  Helbert  v.  Banner,  L.  R.  5  H.  L.  28. 

The  B.  list  may  be  settled  irrespective  of  the  question  whether  the  present 
holders  of  the  shares  will  ultimately  pay  :  Andrew's  Case,  L.  B.  4  Eq.  458 ;  L.  R. 
3  Ch.  161 ;  Helbert  v.  Banner,  L.  R.  5  H.  L.  28. 

But  in  practice  the  B.  hst  is  not  settled  until  it  has  been  shewn  that  the  present 
members  are   unable  to  satisfy  the  debts :    McHwen's  Case,  L.  R.  6  Ch.  582, 

586. 

The  liability  of  a  past  member  of  a  company  under  sect.  38  is  a  liability  to  con- 
tribute to  the  general  assets  of  the  company  in  the  event  of  its  being  wound  up, 
and  not  a  liability  to  contribute  to  a  fund  appropriated  (so  far  as  creditors  are  con- 
cerned) for  the  payment  of  any  particular  debts  of  the  company :   Webb  v.  Whiffin, 

L.  R.  5  H.  L.  711. 
The  rights  gf  creditors  of  the  company,  at  whatever  time  their  debts  may  have 
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been  contracted,  are  as  against  the  company  and  its  assets  (including  all  contribu- 
tions made  to  its  assets  by  past  members)  similar  and  equal.  The  creditors  are 
not  divisible  into  classes  with  different  rights  against  different  funds :  S.  0. 

The  liability  of  past  members  to  contribute  in  respect  of  debts  contracted  before 
they  ceased  to  be  members  cannot  exceed  the  amount  of  the  "  residuum  "  of  those 
debts  after  writing  off  from  them  the  full  amount  of  the  dividends  paid  out  of  the 
property  in  hand  and  the  contributions  of  present  members  :  Brett's  Case,  L.  E. 
6  Ch.  800  ;  Morris  and  Brett's  Case,  L.  R.  8  Oh.  801. 

Where  the  entire  claim  to  this  residuum,  and  to  all  future  dividends  thereon, 
has  been  in  substance  and  effect  released  and  discharged  to  the  company,  no  call 
in  respect  of  such  debt  can  properly  be  made :  Brett's  Case,  L.  R.  6  Ch.  800 ; 
L.  E.  8  Ch.  800. 

If  after  the  B.  list  is  settled  and  a  call  made  the  contributions  of  the  A.  contri- 
butories  are  sufficient  to  pay  the  debts,  the  past  members  will  be  entitled  to  the 
return  of  their  money  paid :  Edhert  v.  Banner,  L.  R.  5  H.  L.  28. 

Unlimited  Liability  of  Directors. 

Companies  Act,  1867,  sects.  4-8. 

"  Where  a  company  is  formed  as  a  limited  company  under  the  principal  Act, 
the  liability  of  the  directors  or  managers  of  such  company,  or  the  managing  direc- 
tor, may,  if  so  provided  by  the  memorandum  of  association,  be  unlimited :  30  & 
31  Vict.  c.  131,  s.  4. 

"  The  following  modifications  shall  be  made  in  the  38th  section  of  the  principal 
Act  with  respect  to  the  contributions  to  be  required  in  the  event  of  the  winding- 
up  of  a  limited  company  under  the  principal  Act,  from  any  director  or  manager 
whose  liability  is  in  pursuance  of  this  Act  unlimited : — 
(1.)  Subject  to  the  provisions  hereinafter  contained,  any  such  director  or  manager, 
whether  past  or  present,  shall  in  addition  to  his  liability  (if  any)  to  con- 
tribute as  an  ordinary  member,  be  liable  to  contribute  as  if  he  were  at 
the  date  of  the  commencement  of  such  winding-up  a  member  of  an 
unlimited  company : 
(2.)  No  contribution  required  from  any  past  director  or  manager  who  has  ceased 
to  hold  such  ofBce  for  a  period  of  one  year  or  upwards  prior  to  the  com- 
mencement of  the  winding-up  shall  exceed  the  amount  (if  any)  which 
he  is  liable  to  contribute  as  an  ordinary  member  of  the  company : 
(3.)  No  contribution  from  any  past  director  or  manager  in  respect  of  any  debt 
or  liability  of  the  company  contracted  after  the  time  at  which  he  ceased 
to  hold  such  office  shall  exceed  the  amount  (if  any)  which  he  is  hable 
to  contribute  as  an  ordinary  member  of  the  company  : 
(4.)  Subject  to  the  provisions  contained  in  the  regulations  of  the  company,  no 
contribution  required  from  any  director  or  manager  shall  exceed  the 
amount  (if  any)  which  he  is  liable  to  contribute  as  an  ordinary  member, 
unless  the  Court  deems  it  necessary  to  require  such  contribution  in.order 
to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs,  charges, 
and  expenses  of  the  winding-up  " :  30  &  31  Vict.  c.  131,  s.  5. 
"  In  the  event  of  the  winding-up  of  any  limited  company,  the  Court,  if  it 
think  fit,  may  make  to  any  director  or  manager  of  such  company  whose  liability 
is  unlimited  the  same  allowance  by  way  of  set-off  as  under  the  101st  section  of 
the  principal  Act  it  may  make  to  a   contributory  where  the  company  is  not 
liihited  " :  30  &  31  Vict.  c.  131,  s.  6. 
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In  any  limited  company  in  -which,  the  liability  of  a  director  or  manager  is 
unlimited  notice  is  to  be  given  to  the  director  or  manager  on  his  election  that  his 
liability  will  be  unlimited :  sect.  7. 

And  an  existing  limited  company  may,  by  special  resolution,  make  the  liability 
of  directors  unlimited :  sect.  8. 

Shares — Payment  of  Cash. 

Companies  Act,  1867,  s.  25. 

"  Every  share  in  any  company  shall  be  deemed  and  taken  to  have  been  issued 
and  to  be  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  un- 
less the  same  shall  have  been  otherwise  determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  registrar  of  joint  stock  companies  at  or  before  the  issue 
of  such  shares  " :  30  &  31  Vict.  o.  131,  s.  25.  For  cases  under  this  section,  see 
Fothergill's  Case,  L.  E.  8  Ch.  270 ;  Spnrgo's  Case,  L.  E.  8  Ch.  407  ;  Pritchard's 
Case,  L.  E.  8  Ch.  956;  Maynard's  Case,  L.  E.  9  Ch.  60;  Ferrao's  Case,  L.  E.  9 
Ch.  355  ;  Me  Appleireeteick  Lead  Co.  L.  E.  18  Eq.  95 ;  Bush's  Case,  L.  E.  9  Ch. 
554 ;  Hartley's  Case,  L.  E.  10  (Jh.  157  ;  Firmstone's  Case,  L.  E.  20  Eq.  524 ; 
Crichmer's  Case,  L.  E.  10  Ch.  614. 

Prospectus  of  Company. 
Companies  Act,  1867,  s.  38. 

"  Every  prospectus  of  a  company  and  every  notice  inviting  persons  to  subscribe 
for  shares  in  any  joint  stock  companies  shall  specify  the  dates  and  the  names  of 
the  parties  to  any  contract  entered  into  by  the  company,  or  the  promoters, 
directors,  or  tmstees  thereof,  before  the  issue  of  such  prospectus  or  notice, 
whether  subject  to  adoption  by  the  directors,  or  the  company,  or  otherwise ;  and 
any  prospectus  or  notice  not  specifying  the  same  shall  be  deemed  fraudulent  on 
the  part  of  the  promoters,  directors  and  officers  of  the  company  knowingly 
issuing  the  same,  as  regards  any  person  taking  shares  in  the  company  on  the 
faith  of  such  prospectus  imless  he  shall  have  had  notice  of  such  contract " :  30  & 
31  Vict.  c.  131. 

As  to  prospectuses  which  are  to  he  deemed  fraudulent  under  this  section  : 
see  Cornell  v.  Hay,  L.  E.  8  0.  P.  328 ;  Charlton  v.  Hay,  31  L.  T.  (N.S.)  437 ; 
Askeiv's  Case,  L.  E.  9  Ch.  664 ;  Cover's  Case,  L.  E.  1  Ch.  D.  182. 

"  CONTiUBUTOKY  " — DEFINITION   OF — DeATH — BANKRUPTCY — MarRIAGE. 

Companies  Act,  1862,  sects.  75-8. 

"  The  term  '  contributory '  shall  mean  every  person  liable  to  contribute  to  the 
assets  of  a  compauy  under  this  Act  in  the  event  of  the  same  being  wound  up. 
It  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to  be  deemed 
contributories,  and  in  all  proceedings  prior  to  the  final  determination  of  such 
persons,  include  any  person  alleged  to  be  a  contributory  " :   25  &  26  Vict.  c.  89, 

s.  74. 

"  The  liability  of  any  person  to  contribute  to  the  assets  of  a  company  under 
this  Act  in  the  event  of  the  same  being  wound  up  shall  be  deemed  to  create  a 
debt  (in  England  and  Ireland  of  the  nature  of  specialty)  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced,  but  payable  at  the  time  or 
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respective  times  when  calls  are  made,  as  hereinafter  mentioned,  for  enforcing  such 
liability ;  and  it  shall  be  lawful,  in  the  case  of  any  contributory,  to  prove  against 
his  estate  the  estimated  value  of  his  liability  to  future  calls,  as  well  as  caljs 
already  made  " :  25  &  26  Vict.  c.  89,  s.  75. 

The  75th  section  is,  by  virtue  of  sect.  199,  applicable  to  unregistered  com- 
panies ;  and  the  liability  of  a  shareholder  in  a  company  not  registered,  but  wound 
up  under  the  Act,  is  of  the  nature  of  a  specialty  debt.  The  liquidator  of  such 
a  company  is  entitled  to  prove  against  the  estate  of  a  deceased  contributory  for 
the  estimated  value  of  such  liability,  although  no  call  has  been  actually  made  in 
the  winding-up,  and  to  have  a  proportionate  share  of  the  fund  set  apart  to  meet 
It :  Be  Muggeridge,  L.  R.  10  Bq.  443. 

For  cases  imder  sect.  75,  see  Buckley,  2nd  ed.  170. 

"  If  any  contributory  dies  before  or  after  he  has  been  placed  on  the  list  of  con- 
tributories,  his  personal  representatives,  heirs,  and  devisees  shall  be  liable  in  a 
due  course  of  administration  to  contribute  to  the  assets  of  the  company  in  dis- 
charge of  the  liability  of  such  deceased  contributory ;  aud  such  personal  repre- 
sentatives, heirs,  and  devisees  shall  be  deemed  to  be  contributories  accordingly  "  : 
25  &  26  Vict.  c.  89,  s.  76. 

The  liability  of  the  contributory  may  be  'enforced  so  long  as  the  shares  are  left 
standing  in  the  deceased  member's  name,  or  in  that  of  his  executors,  as  execu- 
tors merely,  both  against  his  personal  estate  and  against  his  real  estate  in  the 
hands  of  devisees  :  Turqucmd  v.  Kirhy,  L.  K.  4  Eq.  123 ;  Soumei's  Devisees'  Case, 
2  De  Gr.  M.  &  G.  366  ;  cited  in  Buckley,  2nd  ed.  175. 

"  If  any  contributory  becomes  bankrupt,  either  before  or  after  he  has  been 
placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to  represent  such 
bankrupt  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to  be  con- 
tributories accordingly,  and  may  be  called  upon  to  admit  to  proof  against  the 
estate  of  such  bankrupt,  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in  a 
due  course  of  law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  liahihty 
to  contribute  to  the  assets  of  the  company  being  wound  up  " :  25  &  26  Vict. 
c.  89,  s.  77. 

"  And  for  the  purpose  of  this  section  any  person  who  may  have  taken  the 
benefit  of  any  Act  for  the  relief  of  insolvent  debtors  before  the  11th  of  October, 
1861,  shall  be  deemed  to  have  become  bankrupt " :  Ibid. 

"  If  any  female  contributory  marries,  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  her  husband  shall  during  the  continuance  of  the 
maiTiage  be  liable  to  contribute  to  the  assets  of  the  company  the  same  sum  as 
she  would  have  been  liable  to  contribute  if  she  had  not  married,  and  he  shall  be 
deemed  to  be  a  contributory  accordingly '' :  25  &  26  Vict,  c.  89,  s.  78. 

Where  a  married  woman  having  separate  estate  contracted  to  take  shares  in 
her  own  name  in  a  banking  company  formed  under  7  Geo.  4,  c.  46,  the  contract 
having  been  entered  into  on  the  credit  of  her  separate  estate,  she  was  placed  on 
the  list  of  contributories  in  her  own  right :  Mrs.  Matkewma/n'a  Case,  L.  R.  3  Eq, 
781,  cited  in  Buckley,  2nd  ed.  179. 

Ebstkaining  Legal  Proceedings. 

Execution — Distress,  &e. — Companies  Act,  1862,  sects.  85,  87,  89, 163,  201. 

Upon  motion,  &c.,  by  — ,  the  petitioner  named  in  a  petition,  &c., 
and  — ,  the  petitioners  by  their  coui^Bel  undertaking  to  abide  by  any 
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order  this  Court  may  think  fit  to  make  as  to  damages  in  case  the  Court 
shall  hereafter  be  of  opinion  that  J.  T.,  E.  M.,  and  the  sheriff  of 
Durham  have  sustained  any  by  reason  of  this  order  which  the  said  peti- 
tioners ought  to  pay,  &c..  Let  the  said  J.  F.  and  E.  M.  be  restrained 
until  the  hearing  of  the  said  petition  or  further  order  from  continuing 
any  further  or  other  proceedings  under  the  judgment  and  execution 
obtained  by  them  against  the  above-mentioned  company.  And  Let 
the  said  J.  F.  and  fi.  M.,  and  the  sheriff  of  Durham,  be  restrained 
from  selling  any  of  the  goods  of  the  said  company  which  have  been 
seized  under  the  said  execution  until  after  the  —  day  of  — ,  or  further 
order.  Let  the  rest  of  the  motion  stand  over  until  the  —  day  of  — . 
Be  Bastow,  L.  E.  4  Eq.  681. 

Sheriff  to  give  up  Possession  to  Liquidator — Property  to  6e  sold  in  the 
Winding-up,  &c. 

Let  the  sheriff  give  up  to  the  official  liquidator  of  the  said  company 
any  property  in  the  possession  of  the  said  sheriff  under  or  by  virtue 
of  any  execution  on  a  judgment  against  the  said  company  at  the  suit 
of  the  said  [naming  execution  creditors']. 

Let  the  said  property  be  sold  in  the  winding-up  of  the  said  com- 
pany ;  and  Let  separate  accounts  be  kept  and  taken  of  the  proceeds  of 
the  property  seized  by  the  sheriff  under  the  said  writs.  Let  the  said 
several  execution  creditors  have  the  same  priority  against  the  proceeds 
of  the  property  seized  by  the  sheriff,  when  sold,  as  th«y  would  have 
had  if  it  had  been  sold  by  the  sheriff  without  prejudice  to  their  right 
as  creditors  in  the  winding-up.  Let  the  said  creditors  be  at  liberty 
to  apply  in  chambers  in  the  winding-up  if  the  sale  be  unreasonably 
delayed.  Let  the  costs  of  all  parties  of  the  application  and  the 
charges  of  the  sheriff  properly  payable,  including  his  poundage,  be 
taxed  and  paid  out  of  the  assets  of  the  company.  Be  Plas-yn-Mhowys 
Coal  Company,  L.  E.  4  Eq.  689. 

Liquidator  to  sell  the  Property  seized. 

The  Court  being  of  opinion  that  the  Merchant  Banking  Company 
of  London,  Limited,  the  execution  creditors  of  the  Hill  Pottery  Com- 
pany, Limited,  are  entitled  to  a  first  charge  for  their  debt  and  their 
costs  both  at  law  and  in  equity  upon  the  property  of  the  said  Hill 
Pottery  Company,  Limited,  the  subject  of  the  execution,  Let  the 
provisional  official  liquidator  sell  the  said  property  the  subject  of  the 
said  execution  with  the  approbation  of  the  judge,  and  receive  the 
purchase-money  to  arise  therefrom,  and  within  seven  days  after  the 
receipt  thereof  pay  the  same  into  Court  to  the  credit  of  the  provi- 
sional  official  liquidator    of   the  Hill  Pottery   Company,   Limited, 


770  STATUTOEY  JURISDICTION.  [Paet  ITT. 

"Proceeds  of  sale  of  property  taken  in  execution  by  the  Merchant 
Banking  Company  of  London,  Limited."  And  the  money  so  to  be 
paid  into  Court  is  not  to  be  paid  out,  or  otherwise  disposed  of,  with- 
out notice  to  the  said  Merchant  Banking  Company  of  London,  Limited. 
Let  the  costs  of  E.  T.  A.  (the  sheriff  of  the  county  of  Stafford)  of  this 
application  be  taxed  by  the  taxing  master,  and  paid  out  of  the  assets 
of  the  said  company.     Be  Hill  Pottery  Co.,  L.  E.  1  Eq.  649. 

Voluntary  Winding-Ujp — Stay  of  Proceedings — Costs, 
Let  an  injunction  be  awarded  against  J.  T.,  of  — ,  &o.,  to  re- 
strain him,  his  solicitors  and  agents,  until  further  order,  from  further 
prosecuting  the  action  commenced  by  him  in  Her  Majesty's  Court  of 
Exchequer  against  the  said  company,  and  from  prosecuting  any  other 
action  at  law,  and  from  taking  any  other  proceedings  at  law  against 
the  said  company  for  recovery  of  the  sum  of  £ — ,  alleged  to  be  due 
to  him  from  the  said  company.  Liberty  to  apply  as  there  may  be 
occasion.  Let  the  said  J.  T.,  at  his  own  expense,  have  access  at  aU 
seasonable  times,  upon  giving  reasonable  notice,  to  the  proceedings 
under  the  winding-up  of  the  said  company.  Let  the  costs  of  the  said 
J.  T.  of  the  said  action  up  to  the  time  when  notice  of  injunction 
granted  against  J.  C.  was  given  to  the  said  J.  T.  be  added  to  his 
debt.  Let  the  costs  of  the  liquidator  of  this  application  and  conse- 
quent thereon  be  paid  out  of  the  assets  of  the  said  company.  Be  The 
Keynsham  Blue  Lias  Co.,  33  Beav.  123. 

EESTKAiNiiifG  Legal  Peoceed:ngs. 

"  The  Court  may  at  any  time  after  the  presentation  of  a  petition  for  winding 
up  a  company  under  this  Act,  and  before  making  an  order  for  winding  up  the 
company  upon  the  application  of  the  company,  restrain  further  proceedings  in 
any  action,  suit,  or  proceeding  against  the  said  company,  upon  such  terms  as 
the  Court  thinks  fit":  25  &  26  Vict.  o.  89,  s.  85. 

"  Where  an  order  has  been  made  for  winding  up  a  company  under  this  Act,  no 
suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  commenced  against 
the  company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the 
Court  may  impose  "  :  25  &  26  Vict.  c.  89,  s.  87. 

"  The  Court  may  at  any  time  after  an  order  has  been  made  for  winding  up  a 
company  upon  the  application  by  motion  of  any  creditor  or  contributory  of  the 
company,  and  upon  proof  to  the  satisfaction  of  the  Court  that  all  proceedings  in 
relation  to  such  winding-up  ought  to  be  stayed,  make  an  order  staying  the  same, 
either  altogether  or  for  a  limited  time,  on  such  terms  and  subject  to  such  condi- 
tions as  it  deems  fit"  :  25  &  26  Vict.  c.  89,  s.  89. 

"  A  petition  praying  wholly  or  in  part  that  a  voluntary  winding-up  should 
continue,  but  subject  to  the  supervision  of  the  Court,  is,  for  the  purpose  of  giving 
jurisdiction  to  the  Court  over  suits  and  actions,  to  be  deemed  a  petition  for  wind- 
ing up  the  company  by  the  Court  "  :  25  &  26  Vict.  c.  89,  s.  148. 

And  where  an  order  is  made  for  winding  up  subject  to  the  supervision  of  the 
Court,  the  order  is,  for  the  purpose  of  staying  actions,  suits,  and  other  proceed- 
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ings,  to  be  deemed  an  order  of  the  Court  for  winding  np  by  the  Court;  25  &  26 
Viot.  0.  89,  s.  148. 

"  Where  any  company  is  being  wound  up  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or  execution  put 
in  force  against  the  estate  or  effects  of  the  company  after  the  commencement  of 
the  winding-up  shall  be  void  to  all  intents  " :  25  &  26  Vict.  c.  89,  s.  163. 

"  The  Court  may  at  any  time  after  the  presentation  of  a  petition  for  winding 
up  a  company  registered  in  pursuance  of  the  Act,  and  before  making  an  order 
for  winding  up  the  company,  upon  the  application  by  motion  of  any  creditor  of 
the  company,  restrain  further  proceedings  in  any  action,  suit,  or  legal  proceeding 
against  any  contributory  of  the  company,  as  well  as  against  the  company,  upon 
such  terms  as  the  Court  thinks  fit "  :  25  &  26  Vict.  o.  89,  s.  197. 

"  Where  an  order  has  been  made  for  winding  up  a  company  registered  in  pur- 
suance of  the  Act,  no  suit,  action,  or  other  legal  proceeding  shall  be  commenced 
or  proceeded  with  against  any  contributory  of  the  company  in  respect  of  any  debt 
of  the  company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as 
the  Court  may  impose"  :  25  &  26  Vict.  c.  89,  s.  98. 

"  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding 
up  an  unregistered  company,  and  before  making  an  order  for  winding  up  the  com- 
pany upon  the  application  of  any  creditor  of  the  company,  restrain  further 
proceeding  in  any  action,  suit,  or  proceeding,  against  any  contributory  of  the 
company  or  against  the  company  upon  such  terms  as  the  Court  thinks  fit"  : 
25  &  26  Vict.  c.  89,  s.  201. 

"  Where  an  order  has  been  made  for  winding  up  an  unregistered  company,  in 
addition  to  the  provisions  hereinbefore  contained  in  the  case  of  companies  formed 
under  this  Act,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal 
proceeding  shall  be  commenced  or  proceeded  with  against  any  contributory  of  the 
company  in  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the 
Court,  subject  to  such  terms  as  the  Court  may  impose  " :  25  &  26  Viot.  c.  89,  s.  202. 

The  jurisdiction  of  the  Court  of  Chancery  in  winding  up  matters  is  not  taken 
away  by  the  Judicature  Acts,  and  applications  for  stay  of  legal  proceedings  should 
be  made  in  the  Chancery  Division :  Needham  v.  Rivers  Protection  Manure  Co., 
L.  E.  1  Ch.  D.  253 ;  Eingchurch  v.  People's  Garden  Co.,  L.  R.  1  C.  P.  D.  45 ;  but 
see  Re  People's  Garden  Co.,  L.  E.  1  Cb.  D.  44. 

Where  the  creditor  of  a  limited  company  has  obtained  judgment,  and  seized  the 
goods  of  a  company  by  a  honafide  execution  before  the  winding-up  petition  was 
presented  the  Court  has  refused  to  restrain  the  creditor  from  proceeding  to  a 
sale :  Re  'ihe  Great  Ship  Co.,  10  Jur.  (N.S.)  3 ;  12  W.  E.  139.  See  also  Re  Lon- 
don Cotton  Co.,  L.  E.  2  Eq.  53  ;  Re  Sasiow,  L.  E.  4  Eq.  681 ;  Order,  p.  768 ;  Re 
Exhall  Mining  Co.,  4  N.  E.  127 ;  Re  Traders'  North  Staffordshire  Carrying  Co., 
L.  R.  20  Eq.  60. 

The  163rd  section  is  to  be  read  in  conjunction  with  the  87th  section ;  and  the 
201st  section  is  meant  to  meet  cases  in  which  there  might  have  been  unfair  pro- 
ceedings on  the  part  of  creditors :  Re  The  Great  Ship  Co.,  10  Jur.  (N.S.)  3.  See, 
too,  Ex  parte  Hawkins,  L.  E.  3  Ch.  787. 

Where  the  sale  would  obviously  be  injurious  to  the  company  and  the  other 
creditors  the  Court  has  restrained  the  sale  of  property  seized  under  a  fi.  fa.  before 
the  presentation  of  the  petition :  Re  Hill  Pottery  Co.,  L.  R.  1  Eq.  649. 

In  the  latter  case,  a  first  charge  was  given  by  the  Court  to  the  execution  cre- 
ditors on  the  goods  seized,  and  the  provisional  liquidator  ordered  to  sell  the  pro- 
perty the  subject  of  the  execution :  Order,  p.  769. 
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And  in  a  similar  case,  the  Court  has  ordered  the  sheriff  to  deliver  up  the 
property  to  the  ofBcial  liquidator  to  be  sold  in  the  winding-jUp,  reserving  to  the 
creditor  the  same  priority  against  the  proceeds  of  the  sale  as  if  it  had  been  made 
by  the  sheriff:  Be  Plas-yn-Mhoim/s  Coal  Go.,  L.  E.  4  Bq.  689,  691 ;  Order,  p.  769. 

Where  the  Court  allows  the  execution  creditor  to  proceed  to  a  sale,  he  will  not 
be  allowed  to  do  so  in  a  manner  to  deteriorate  the  value  of  the  property  seized, 
and  the  Court  has  imposed  terms :  Be  Bastow,  L.  B.  4  Eq.  681. 

Where  a  company  had  vexatiously  delayed  the  creditor  so  that  he  was  not  able 
to  issue  execution  upon  his  judgment  until  after  presentation  of  the  petition  to 
wind  up,  execution  was  allowed  to  be  enforced :  Be  Imperial  Steam  Co.,  16  W.  E. 
689  ;  37  L.  J.  (Ch.)  517. 

Where  a  creditor,  having  obtained  judgment,  placed  the  writ  of  execution  in 
the  hands  of  the  sheriff  some  hours  before  the  petition  was  presented  for  winding 
up,  but  possession  was  not  taken  until  some  hours  after  the  petition  was 
presented,  it  was  held  that  execution  had  not  been  "put  in  force"  within 
the  meaning  of  the  103rd  section :  Be  London  and  Dover  Biscuit  Co.,  L.  B.  12 
Eq.  190. 

And  a  creditor  who  had  obtained  judgment  against  a  company  after  the  pre- 
sentation of  the  petition^  but  before  the  winding-up  order,  has  been  refused  leave 
to  enforce  execution :    Be  Dimson's  Estate  Co.,  L.  B.  19  Eq.  202. 

Where  the  landlord  of  a  company  put  in  a  distress  on  the  morning  of  a  day  on 
which  the  winding-up  order  was  made,  the  Court  allowed  him  to  proceed  with  the 
distress  :  Be  Exhall  Mining  Co.,  10  Jur.  (N.S.)  576  ;  12  W.  E.  727. 

And  the  landlord  was 'held  entitled  as  against  the  ofBcial  liquidator  to  receive 
out  of  the  money  arising  from  the  distress  rent  accrued  subsequent  to  the  distress, 
as  well  as  the  rent  for  which  the  distress  was  levied :  B.  C.  13  W.  B.  219. 

Where  a  distress  was  put  in  for  rent  of  offices  of  the  company  subsequently  to 
the  winding-up  order,  and  the  offices  had  not  been  retained  for  the  use  of  the 
■company's  business,  the  distress  was  held  illegal  under  the  103rd  section :  Be 
Progress  Assurance  Co.,  L.  B.  9  Eq.  370. 

But  where  a  company,  being  equitable  owner  of  a  lease,  continued  after  the 
winding-up  order  in  occupation  of  the  leaseholds,  and  left  goods^  upon  the  land, 
the  landlord  was  held  not  to  be  prevented  under  sects.  87  or  163  from  distraining 
for  rent  accrued  since  the  winding-up  :  Be  Lundy  Oranite  Co.,  Mo  parte  Heavan, 
L.  B.  6  Ch.  462. 

Whether  leave  will  be  given  to  a  judgment  creditor  to  issue  execution  in  any 
case  where  execution  has  not  been  issued  previously  to  the  winding-up  order, 
qucere :  Be  Universal  Disinfector  Co.,  L.  B.  20  Eq.  162. 

Judgment  creditors  in  this  country  who  have  proved  under  the  winding-up  will 
not  be  allowed  to  attach  property  in  India  belonging  to  the  company :  Be  Orien- 
tal Steam  Co.,  L.  E.  9  Ch.  557. 

In  the  case  of  a  voluntary  winding-up  the  Court  has  power  under  the  138th 
section  to  restrain  actions  and  proceedings,  as  in  the  case  of  a  winding-up  by  the 
■Court. 

Where,  in  a  voluntary  winding-up,  the  Court  restrained  proceedings  in  an 
action  brought  by  a  creditor  against  the  company,  the  Court  required  the  liquida- 
tors to  give  the  creditors  access  to  the  proceedings,  and  gave  to  the  creditor  his 
costs  of  the  action  down  to  the  time  he  had  notice  of  the  winding-up  (the  costs 
to  be  added  to  his  debt),  hut  not  the  costs  of  the  motion :  Be  Keynshcmi,  33  Beav. 
123,  hut  incorrectly  reported.  See  Beg.  Min.  Trin.  Term,  1863,  fo.  222.  Order, 
p.  770.     See  also  Be  Peninsular,  &c..  Banking  Co.,  35  Beav.  280. 
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Stat  of  Winding-up  Proceedinss. 
Companies  Act,  1862,  s.  89. 

Let  all  further  proceedings  in  relation  to  the  winding-up  of  the 
South  Barrule  Slate  Quarry  Company,  Limited,  be  stayed,  except  for 
the  purpose  of  carrying  out  this  order.  Let  J.  M.,  on  or  before  the 
16th  day  of  August  instant  elect  whether  he  will  remain  as  a  holder 
of  —  shares  in  the  said  company,  or  retire  from  it  by  surrendering 
his  shares,  and  signify  such  his  election  by  writing  under  his  hand, 
the  petitioner  by  his  counsel  undertaking  in  case  the  said  J.  M.  shall 
within  the  time  aforesaid  elect  to  surrender  his  said  shares,  and  give 
notice  in  writing  of  such  his  intention  to  the  petitioner,  that  the  com- 
pany will  pay  to  the  said  J.  M.  the  value  (if  any)  of  the  shares  and 
interest  of  the  said  J.  M.  in  the  property  of  the  company  within  four 
teen  days  after  the  value  thereof  shall  have  been  ascertained.  Let 
such  value  be  ascertained  by  the  judge  in  chambers  in  case  the 
parties  differ,  and  Let  the  costs  of  ascertaining  such  value  be  dealt 
with  in  chambers  as  the  judge  shall  direoti 

Let  the  liquidators,  out  of  the  assets  of  the  company,  pay  the  costs 
of  the  petitioners  of  this  application,  and  retain  their  own  costs  of  the 
said  petition  [such  costs  to  be  taxed  by  the  taxing  master].  Let  the 
liquidators  pay  and  transfer  to  the  directors  of  the  said  company  all 
money,  property,  and  effects  of  the  said  company  in  their  possession  or 
power.  Let,  upon  such  payment  being  made,  the  said  liquidators  be 
discharged  from  all  further  liability  to  the  company.  Be  South  Bar- 
rule  Slate  Quarry,  L.  E.  8  Eq.  688. 

Stay  of  Proceedings. 

"  The  Court  may,  at  any  time  after  an  order  has  been  made  for  winding  tip  a 
company,  upon  the  application  by  motion  of  any  creditor  or  contributory  of  the 
company,  and  upon  proof  to  the  satisfaction  of  the  Court  that  all  prooeediogs  in 
relation  to  such  winding-up  ought  to  be  stayed,  make  an  order  staying  the  same, 
either  altogether  or  for  a  limited  time,  on  such  terms  and  subject  to  such  condi- 
tions as  it  deems  fit:  25  &  26  Vict.  c.  89,  s.  89. 

In  a  voluntary  winding-up  continued  under  supervision,  the  shareholders 
at^eeing  that  the  further  liquidation  should  be  stayed,  with  a  view  to  the  com- 
pany resuming  business,  an  order  was  made  accordingly,  upon  proof  that  the 
debts  were  paid:  Be  South  Barrule  Slate  Quarry  Co.,  L.  R.  8  Eq.  688; 
Order,  supra. 

In  the  same  case,  the  petition  being  opposed  by  one  person  only  insisting  upon 
a  sale  the  option  was  given  to  him  of  retiring  from  the  company,  and  the  pay- 
ment of  the  value  of  his  interest.  See  also  Be  Marine  Investment  Co.,  L.  R. 
8  Ch.  702. 

3  E 
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Meetings  dieected  by  the  Court. 
Companies  Act,  1 862,  s.  91. 

"  The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  regard  to 
the  wishes  of  the  creditors  or  conttihutories,  as  proved  to  it  hy  any  sufficient 
evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or 
contributories  to  he  summoned,  held,  and  conducted  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting 
to  the  Court " :  25  &  26  Vict.  c.  89,  s.  91. 

"  In  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  contributories,  to  the  number  of  votes  conferred 
on  each  contributory  by  the  regulations  of  the  company '' :  Ibid. 

When  the  judge  shall  direct  a  meeting  of  the  creditors  or  contributories  of  the 
company  to  be  summoned  under  the  91st  or  149th  sections,  the  official  liquidator 
shall  give  notice  in  writing  seven  clear  days  before  the  day  appointed  for  such 
meeting  to  every  creditor  or  contributory  of  the  time  and  place  appointed  for 
such  meeting,  and  of  the  matter  upon  which  the  judge  desires  to  ascertain  the 
wishes  of  the  creditors  or  contributories  :  Gen.  Ord.  Nov.  1862,  rule  45. 

Or,  if  the  judge  shall  so  direct,  such  notice  may  be  given  by  advertisement,  in 
which  case  the  object  of  the  mepting  need  not  be  stated,  and  it  shall  not  be  neces- 
sary to  insert  such  advertisement  in  the  London  Gazette :  Ibid. 

The  direction  of  the  judge  for  any  meeting  of  creditors  or  contributories  under 
the  91st  or  149th  sections,  and  the  appointment  of  a  person  to  act  as  chairman  of 
any  such  meeting,  shall  be  testified  by  a  memorandum  signed  by  the  chief  clerk 
of  the  judge :  Gen.  Ord.  Nov.  1862,  rule  47. 

Where  the  Court  has  no  power  to  make  a  windins-up  order,  it  has  no  power  to 
direct  a  meeting  to  be  held :  Be  Joint  Stock  Coal  Co.,  L.  R.  8  Eq.  146. 

The  91st  section  is  not  confined  to  cases  where  a  winding-up  order  has  been 
made,  but  applies  also  where  a  petition  for  winding  up  is  before  the  Court :  Be 
Western  of  Canada  Oil  Co.,  L.  R.  17  Eq.  1. 

The  Court  has  a  discretionary  power  under  the  91st  section,  and  may  refuse  the 
order  or  direct  the  petition  to  staud  over :  Be  Langley  Mill  Co.,  L.  R.  12  Eq.  26  ; 
Planet  Building  Society,  L.  R.  14  Eq.  441  ;  Western  of  Canada  Oil  Co.,  L.  R. 
17  Eq.  1. 

As  to  meetings  of  companies  formed  under  the  principal  Act,  required  by  the 
Acts,  but  not  directed  by  the  Court,  see  sect.  49  of  principal  Act,  and  sect.  39  of 
Companies  Act,  1862. 

"Winding-up  in  County  Court — Transfer — Appeal, 
Companies  Act,  1867,  ss.  41-43. 

"  Where  the  Court  of  Chancery  in  England  makes  an  order  for  vrinding  up  a 
company  under  the  principal  Act,  it  may,  if  it  think  fit,  direct  all  subsequent 
proceedings  to  be  had  in  a  County  Court  held  under  the  9  &  10  Vict.  c.  95,  and 
Acts  amending  the  same ;  and  thereupon  such  County  Court  shall  for  the  purpose 
of  winding  up  the  company  be  deemed  to  be  "  the  Court  within  the  meaning  of 
the  principal  Act :"  Companies  Act,  1867,  s.  41. 

When  a  winding-up  order  is  made,  application  may  be  made  at  chambers  for  a 
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reference  of  the  winding-up  to  the  County  Court :  Be  London  and  Westminster 
Co-operative  Store  Co.,  17  L.  T.  559,  cited  in  Bucliley,  2nd  ed.  p.  485. 

"  If  during  the  progress  of  a  winding-up  it  is  made  to  appear  to  the  High  Court 
of  Chancery  that  the  same  could  be  more  conveniently  prosecuted  in  any  other 
County  Court,  it  shall  be  competent  for  the  High  Court  of  Chancery  to  transfer 
the  same  to  such  other  County  Court,  and  thereupon  the  winding-up  shall  proceed 
in  such  other  County  Court :"  Companies  Act,  1867,  s.  42. 

"  If  any  party  in  a  winding-up  under  this  Act  is  dissatisfied  with  the  determi- 
nation or  direction  of  a  judge  of  a  County  Court,  or  any  matter  in  such  winding-up, 
such  party  may  appeal  from  the  same  to  the  Vice-Chancellor  named  for  that 
purpose  by  General  Order :  provided  that  such  party  shall  within  thirty  days  after 
such  determination  or  direction  give  notice  of  such  appeal  to  the  other  party  or 
his  attorney,  and  also  deposit  with  the  registrar  of  the  County  Court  the  sum  of 
£10  as  security  for  costs  of  the  appeal :"  sect.  43. 

VOLDNTAEY    WiNDING-UP  OP   COMPANY. 

Companies  Act,  1862,  g.  129. 

"  A  company,  under  the  Companies  Act,  1862,  may  he  wound  up  voluntarily : 
(1.)  Whenever  the  period  (if  any)  fixed  for  the  duration  of  the  company  by 
the  articles  of  association  expires,  or  whenever  the  event  (if  any)  occurs 
upon  the  occurrence  of  which  it  is  provided  by  the  articles  of  associa- 
tion that  the  company  is  to  be  dissolved,  and  the  company  in  general 
meeting  has  passed  a  resolution  requiring  the  company  to  be  wound  up 
voluntarily : 
(2.)  Whenever  the  company  has  passed  a  special  resolution  requiring  the 

company  to  be  wound  up  voluntarily : 
(3.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to  the 
effect  that  it  has  been  proved  to  their  satisfaction  that  the  company 
cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it  is 
advisable  to  wind  up  the  same :"  25  &  26  Vict.  c.  89,  s.  129. 
"  A  voluntary  winding-up  shall  be  deemed  to  commence  at  the  time  of  the 
passing  of  the  resolution  authorizing  such  winding-up :"   25  &  26  Vict.  c.  89, 
s.  130.  ' 

Under  sub-sect.  2  of  sect.  129  the  winding-up  is  deemed  to  commence  from  the 
date  of  the  resolution  confirming  the  winding-up,  and  from  the  presentation  of 
petition:  Re  Smith,  Knights,  &  Co.  {Weston's  Case),  L.  E.  4  Ch.  20. 

Under  sub-sect.  3  the  notice  of  the  meeting  must  express  the  intention  to 
propose  a  resolution  that  the  company  is  unable  by  reason  of  its  liabilities  to 
continue  business,  and  that  the  resolution  proposed  is  a  final  resolution :  Ee 
Sridport  Old  Brewery  Co.,  L.  E.  2  Ch.  191;  Re  Silkstone  Colliery  Co., 
L.  E.  1  Ch.  D.  38. 

As  to  the  effect  of  the  voluntary  winding  up  on  the  status  of  the  company,  and 
the  consequences  ensuing  upon  a  voluntary  winding-up,  see  25  &  26  Vict.  c.  89, 
ss.  131, 133. 

"  Any  arrangement  entered  into  between  a  company  about  to  be  wound  up 
voluntarily,  or  in  the  course  of  being  wound  up  volimtarily,  and  its  creditors,  is 
binding  on  the  company  if  sanctioned  by  an  extraordinary  resolution,  and  on  the 
creditors,  if  acceded  to  by  three-fourths  in  number  and  value  of  the  creditors, 
subject  to  such  right  of  appeal  as  is  hereinafter  mentioned :''  25  &  26  Vict.  c.  89, 

s.  136. 
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"  A.ny  creditor  or  contributory  of  a  company  which  has  entered  into  such  an 
arrangement  may  within  three  weeks  from  the  date  of  the  completion  of  such 
arrangement  appeal  to  the  Court  against  such  arranjiement,  and  the  (!ourt  may 
thereupon,  as  it  thinks  just,  amend,  vary,  or  confirm  the  same :"  25  &  26  Vict, 
c.  89,  s.  137. 

"  And  the  liquidators,  or  any  contributory,  may  apply  to  the  Court  in  England, 
Ireland,  or  Scotland,  to  determine  any  question  in  such  winding-up,  and  as  to 
enforcing  calls :"  see  25  &  26  Vict.  c.  89,  s.  138. 

Where  there  is  no  liquidator,  the  Court  may  on  the  application  of  a  contribu- 
tory appoint  a  liquidator ;  the  Court  may  also,  on  due  cause,  appoint  another 
liquidator :  see  25  &  26  Vict.  c.  89,  s.  141. 

Every  application  under  the  137th,  138th,  or  141st  sections,  is  to  be  made  by 
petition  or  motion,  or,  if  the  judges  shall  so  direct,  by  summons  at  chambers : 
Gen.  Ord.  1863,  rule  51. 

Costs  of  Voluntary  Winding-up. 

"  All  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary  winding- 
up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall  be  payable 
out  of  the  assets  of  the  company,  in  priority  to  all  other  claims :"  25  &  26  Vict. 
c.  89,  s.  144. 

A  liquidator  appointed  under  a  resolution  to  wind  up  voluntarily  is  not  per- 
sonally responsible  to  the  solicitor  for  any  of  the  costs  of  such  liquidation :  Free- 
man's  Estate,  L.  E.  14  Eq.  278. 


Voluntary  Windins-up  not  to  bar  Creditor's  Eight  to  Compulsory 

Order, 

"  The  voluntary  winding-up  of  a  company  shall  not  be  a  bar  to  the  right  of 
any  creditor  to  have  the  same  wound  up  by  the  Court,  if  the  Court  is  of  opinion 
that  the  rights  of  such  creditor  will  be  prejudiced  by  a  voluntary  winding-up :" 
25  &  26  Vict.  c.  89,  s.  145. 

And  compulsory  orders  have  been  made  under  sect.  145,  upon  petition  of  contri- 
butories:  London  Flour  Go.,  16  W.  E.  474,  552:  Ee  Lonsdale  Vale  Ironstone 
Co.,  16  W.  E.  601 ;  He  LitUehampton  Steamship  Co.,  34  Beav.  256 ;  2  De  G.  J. 
&  S.  521 

Creditors  are  entitled  to  a  compulsory  order  if  their  rights  are  likely  to  be  pre- 
judiced by  a  voluntary  winding-up :  Re  Manchester  Queensland  Cotton  Co.,  15 
W.  K.  1070 ;  Se  General  Soiling  Stoclc  Co.,  34  Beav.  314 ;  Re  Barned's  Bank- 
ing Co.,  14  W.  E.  722  ;  Be  Lonsdale  Vale  Ironstone  Co.,  16  W.  R.  601 ;  Uni- 
versal Drug  Association,  22  W.  R.  675. 


Adopting  Prockedings  of  Voluntary  Winding-up, 

"  Where  a  company  is  in  course  of  being  wound  up  voluntarily,  the  Court  may, 
if  it  thinks  fit,  notwithstanding  that  it  makes  an  order  directing  the  company  to 
be  wound  up  by  the  Court,  provide  in  such  order  for  the  adoption  of  all  or  any 
of  the  proceedings  taken  in  the  course  of  the  voluntary  winding-up :"  25  &  26 
Vict.  c.  89,  s.  146. 
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Winding-up  subject  to  Supeevision. 

Gompanies  Act,  1862,  «s.  147-52. 

Upon  the  petition,  &c.  Let  the  voluntary  winding-up  of  the  said  ^ 
company  he  continued,  hut  subject  to  the  supervision  of  this  Coui  t ; 
and  any  of  the  proceedings  under  the  said  voluntary  winding-up  may 
be  adopted  as  the  judge  shall  think  fit.  And  the  creditors,  oontii- 
butoiies,  and  liquidators  of  the  said  company  and  all  other  persons 
interested,  are  to  be  at  liberty  to  apply  to  the  judge  at  chambers  -as 
there  may  be  occasion. 

Supervision  Orders,  when  made. 

"  When  a  resolution  has  been  passed  by  a  company  to  wind  up  voluntarily, 
the  Court  may  make  an  order  directing  that  the  voluntary  winding-up  should 
continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty  for 
creditors,  contributories,  or  others  to  apply  to  the  Court,  and  generally  upon  such 
terms  and  subject  to  such  conditions  as  the  Court  thinks  just :"  25  &  26  Vict, 
c.  89,  s.  147. 

When  a  supervision  order  is  made  the  winding-up  is  deemed  to  commence  from 
the  date  of  the  resolution :  Eodghinson  v.  Kelly,  L.  R.  6  Eq.  496. 

Where  a  resolution  for  the  voluntary  winding-up  of  a  company  has  been  duly 
made  the  Court  will  not,  in  general,  interfere  hy  ordering  the  winding-up 
to  be  compulsory,  or  to  be  continued  under  supervision,  unless  there  has  been 
fraud  or  undue  influence  in  passing  the  resolution :  Ee  Bank  of  Oibraltar,  L.  R. 
1  Ch.  69  ;  Re  Beaujolais  Wine  Co.,  L.  R.  3  Ch.  15  ;  Re  London  and  Mercantile 
Discount  Co.,  L.  R.  1  Eq.  277 ;  Be  Irrigation  Company  of  France,  L.  R.  6  Ch. 
176. 

Where  a  petition  was  presented  for  winding  up  by  the  Court  against  a  company 
in  the  course  of  a  voluntary  winding-up,  upon  the  ground  of  misapplication  of  funds, 
the  evidence  being  insufScient  to  establish  the  case,  but  sufficient  to  lay  ground 
for  inquiry,  Uberty  was  given  to  the  petitioners  to  file  a  bill  in  the  name  of  the 
company  against  the  directors,  the  petitioners  (contributories)  indemnifying  the 
company  against  costs :  Be  Bank  of  Oibraltar,  L.  R.  1  Ch.  69. 

Personal  misconduct  of  liquidators  in  a  voluntary  winding-up  is  not  ground 
for  a  supervision  order  by. the  Court;  Be  London  Bank  of  Scotland,  15  W.  R. 
1103.  Nor  for  a  compulsory  order  where  the  company  is  being  wound  up  under 
supervision  :  Be  Londm,  and  Mediterranean  Bank,  15  W.  R.  33. 

A  petition  praying  wholly  or  in  part  that  a  voluntary  winding-up  should 
continue,  but  subject  to  the  supervision  of  the  Court,  shall,  for  the  purpose  of 
giving  jurisdiction  to  the  Court  over  suits  and  actions,  be  deemed  to  be  a  peti- 
tion for  winding  up  the  company  by  the  Court :  25  &  26  Vict.  c.  89,  s.  148. 

The  Court  may  in  determining  whether  a  company  is  to  be  wound  up  altogether 
by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  the  appointment  of 
liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the  winding-up 
subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or  contributories 
as  proved  to  it  by  any  sufficient  evidence,  and  may  direct '  meetings  of  the  cre- 
ditors or  contributories  to  be  summoned,  held,  and  regulated  in  such  manner  as 
the  Court  directs  for  the  purpose  of  ascertaining  their  wisheF,  and  may  appoint 
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a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court;  in  the  case  of  creditors  regard  shall  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  aud  in  the  case  of  contributories  to  the  number  of 
votes  conferred  on  each  contributory  by  the  regulations  of  the  company :  25  &  26 
Vict.  c.  89,  s.  149. 

For  cases  upon  shareholders'  petitions,  were  supervision  orders  have  been  made 
at  the  wish  of  the  majority  of  creditors :  see  Bucliley,  2nd  ed.  283  ;  Be  Oriental 
Grnnmercial  Bank,  15  W.  R.  7 ;  Re  London  Flour  Co.,  16  W.  R.  474,  552 ; 
and  at  the  wish  of  the  majority  of  creditors  and  shareholders :  Re  Trowbridge 
Water  Supply,  18  L.  T.  115 ;  Be  Prince  of  Wales  Slate  Quarry  Co.,  18  L.  T. 
77.  For  cases  where  a  compulsory  order  was  made :  see  Be  Lonsdale  Vale  Iron- 
stone Co.,  16  W.  R.  601 ;  Be  Littlehampton,  &c..  Steamship  Co.,  34  Beav.  256 ; 
2  De  Gr.  J.  &  S.  521.  For  cases  upon  creditors'  petitions  where  compulsory 
order  was  made :  see  Be  Sarned's  Banking  Co.,  14  W.  R.  722 ;  Be  Manchtster 
■Queensland  Cotton  Co.,  15  W.  R.  1070. 

Where  any  order  is  made  by  the  Court  for  a  winding-up  subject  to  the  super- 
vision of  the  Court,  the  Court  may  in  such  order,  or  any  subsequent  order, 
appoint  any  additional  liquidator  or  liquidators ;  and  any  liquidator  so  appointed 
by  the  Court  shall  have  the  same  powers,  Sec,  as  if  they  had  been  appointed  by 
the  company :  the  Court  may  from  time  to  time  remove  any  liquidators  so  appointed 
by  the  Court,  and  fill  up  any  vacancy  occasioned  by  such  removal,  or  by  death, 
or  resignation :  25  &  26  Vict.  c.  89,  s.  150. 

Where  the  contributories  have  not  at  the  proper  time  exercised  their  right  of 
appointing  the  liquidator,  and  the  Court  has  appointed  one,  the  Court  of  Appeal 
will  not  interfere  with  the  discretion  of  the  primary  judge :  Be  London  Quays 
and  Warehouses  Co.,  L.  R.  3  Ch.  394. 

Where  an  order  is  made  for  a  winding-up  subject  to  the  supervision  of  the 
Court,  the  liquidators  may,  subject  to  any  restrictions  imposed  by  the  Court, 
exercise  all  their  powers  without  the  sanction  or  intervention  of  the  Court,  in  the 
same  manner  as  if  the  company  were  being  wound  up  volimtarily ;  but  save  as 
aforesaid  any  order  made  by  the  Court  for  a  winding-up  subject  to  the  super- 
vision of  the  Court  shall  for  all  purposes,  including  the  staying  of  actions,  suits, 
and  other  proceedings,  be  deemed  to  be  an  order  of  the  Court  for  winding  up  the 
company  by  the  Court,  and  shall  confer  full  authority  on  the  Court  to  make 
calls,  &c. :  26  &  26  Vict.  c.  89,  s.  151. 

Under  the  last-mentioned  section  the  following  order  was  made  in  Be  London 
Quays  and  Warehouses  Co.,  L.  R.  3  Ch.  394,  402:  "Let  C.  be  appointed 
liquidator  to  conduct  the  winding-up  of  the  company,  subject  to  such  restrictions 
as  an  ofBcial  hquidator  would  in  a  compulsory  winding-up  be  subject  to,  except 
so  far  as  the  Court  may  upon  an  application  for  that  purpose  modify  or  dispense 
with  such  restrictions  in  any  case  or  class  of  cases." 

Where  the  Court  has  not  given  any  directions  restricting  the  power  of  the 
liquidator,  the  sanction  of  the  Court  was  held  unnecessary  to  arrangements  made 
by  the  liquidator  sanctioned  by  meetings  of  the  contributories,  although  the 
company  was  being  wound  up  under  supervision :  Wrights  Case,  L.  R.  5  Ch. 
437. 

Where  an  order  has  been  made  for  the  winding-up  of  a  company  subject  to  the 
supervision  of  the  Court,  and  such  order  is  afterwards  superseded  by  an  order 
directing  the  company  to  be  wound  up  compulsorily,  the  Court  may  in  such  last- 
mentioned  order,  or  in  any  subsequent  order,  appoint  the  voluntary  liquidators,  or 
any  of  them,  either  provisionally  or  permanently,  and  either  with  or  without  the 
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addilion  of  any  other  persons,  to  be  official  liquidators :  25  &  26  Vict.  c.  89, 
s.  152. 

Where  an  order  made  for  the  continuation  of  a  voluntary  winding-up  under 
supervision  is  superseded  by  an  order  for  compulsory  winding-up,  the  winding-up 
commences  from  the  passing  of  the  resolution  and  not  frem  the  date  of  presenta- 
tion of  the  petition  :  Re  United  Service  Co.,  L.  E.  7  Eq.  76. 

Where  a  compulsory  order  is  made  the  voluntary  liquidator  is  usually  made 
the  official  liquidator:  London  and  Mediterranean  Banking  Co.,  15  W.  E.  33. 

Appeals. 

Comjpanies  Act,  1862,  a.  124. 

Ee-hearings  of  and  appeals  from  any  order  or  decision  made  or  given  in  the 
matter  of  the  winding-up  of  a  company  by  any  Court  having  jurisdiction  under 
the  Act  may  be  had  in  the  same  manner  and  subject  to  the  same  conditions  to 
which  appeals  may  be  had  from  any  order  or  decision  of  the  same  Court  in  cases 
within  its  ordinary  jurisdiction :  25  &  26  Vict.  c.  89,  s.  124. 

But  notice  of  the  re-hearing  or  appeal  must  be  given  within  three  weeks  after 
the  order  complained  of  has  been  made  in  manner  in  which  notices  of  appeal  are 
ordinarily  given  according  to  the  practice  of  the  Court  appealed  from,  unless  the 
time  is  extended  by  the  Court  of  Appeal :  Ibid. 

The  Lord  Warden  of  the  Stannaries  may  by  a  special  or  general  order  remit  at 
once  any  appeal  allowed  and  regularly  lodged  with  him  against  any  order  or 
decision  of  the  Vice- Warden  made  in  the  matter  of  a  winding-up  to  the  Court  of 
Appeal  in  Chancery,  which  Court  shall  thereupon  hear  and  determine  such  appeal, 
and  have  power  to  require  all  such  certificates  of  the  Vice- Warden,  records  of  pro- 
ceedings below,  documents  and  papers  as  the  Lord  Warden  might  have  requited, 
and  any  order  so  made  by  the  Court  of  Appeal  in  Chancery  shall  be  final  without 
any  further  appeal :  Ibid. 

Sect.  124  does  not  apply  to  an  order  made  on  the  original  petition  for  winding 
up,  but  only  to  orders  made  under  an  existing  order  to  wind  up :  Be  Universal 
Bank,  L.  E.  1  Ch.  428. 

The  Court  of  Appeal  has  power  after  the  expiration  of  the  three  weeks  to 
extend  the  time  for  appealing  :  Banner  v.  Johnston,  L.  E.  5  H.  L.  157 ;  Ebhw 
Vale  Co.'s  Case,  L.  E.  5  Ch.  112 ;  i?e  Bastoiv,  35  L.  J.  (Ch.)  51. 

Where  the  time  for  appealing  had  expired,  but  the  error  in  point  of  law  had 
not  been  decided  in  another  but  similar  case  by  the  Superior  Court  within  that 
time,  the  time  for  appealing  was  extended :  Ebbw  Vale  Co.'s  Case,  L.  E.  5  Ch. 
112. 

But  the  mere  fact  that  a  different  decision  has  been  arrived  at'  in  a  similar  case 
by  a  Court  of  co-ordinate  jurisdiction,  is  not  a  sufficient  ground  for  extending 
the  time  for  appealing :  Be  Hull  Forge  Co.,  15  W.  E.  474. 

And  the  policy  of  the  Winding-up  Acts  being  realization  of  assets,  delays  in 
appealing  are  discouraged :  Be  tfnited  Ports,  &c.,  Company,  L.  E.  20  Bq.  639  ; 
Be  Charles  Laffitte  &  Co.,  L.  E.  10  Ch.  316. 

In  a  proper  case  leave  will  be  given  to  have  an  appeal  reheard,  and  to  adduce 
fresh  documentary  evidence :  Be  Wiltshire  Iron  Co.,  L.  E.  3  Ch.  443. 

The  Court  has  jurisdiction  to  discharge  an  order  made  in  the  winding-up  of  a 
company,  if  considered  as  a  nullity,  notwithstanding  that  more  than  the  three 
iveeks  has  elapsed :  Be  Estates  Investment  Co.,  L.  E.  8  Bq.  227. 
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Where  the  question  to  be  discussed  was  an  important  one,  the  Court  has,  upon 
an  ex  parte  application,  extended  the  time  for  appealing,  reserving  to  the  respon- 
dents the  right  to  insist  on  the  objection  of  time  at  the  hearing  of  the  appeal :  i?e 
EuU  Forge  Co.,  15  W.  R.  388. 

The  appeal  from  an  order  made  by  the  County  Court  in  the  winding-up  of  a 
company  under  the  Industrial  and  Provident  Societies  Act,  1862  (25  &  26  Vict, 
c.  87),  under  sect.  17  of  that  Act,  has  been  to  the  Court  of  Chancery  :  Buckley, 
2nd  ed.,  p.  261;  citing  Eenderson  v.  Bamher,  35  L.  J.  (C.P.)  65. 

Time  for  Appealing, 

The  time  for  appealing  from  any  order  or  decision  made  or  given  in  the  matter 
of  the  winding-up  of  a  company  under  the  provisions  of  the  Companies  Act 
1862,  or  any  Act  amending  the  same,  shall  be  the  same  as  the  time  limited  for 
appeal  from  an  interlocutory  order  under  rule  15  (twenty-one  days)  :  Jud.  Rules, 
Order  58,  rule  9  ;  ante,  p.  150. 

Disposition  op  Property. 
Companies  Act,  1862,  s.  153. 

Where  a  company  is  being  wound  up  by  the  Court,  or  subject  to  the  supervision 
of  the  Court,  dispositions  of  the  property  and  effects  of  the  company  made  between 
the  commencement  of  the  winding-up  and  the  order  for  winding  up  are  void.  See 
sect.  153,  and  cases  cited  in  Buckley,  2nd  ed.,  p.  287. 

The  books  and  accounts  of  the  company  and  liquidators  are,  as  between  the 
contributories,  prima  fade  evidence  of  the  truth  of  all  matters  recorded  therein : 
sect.  154, 

Inspection  of  Books  and  Papers. 
Companies  Act,  1862,  «.  156. 

"  Where  an  order  has  been  made  for  winding  up  a  company  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  the  Court  may  make  such  order  for  the 
inspection  by  the  creditors  and  contributories  of  the  company  of  its  books  and 
papers,  as  the  Court  thinks  just,  and  any  books  and  papers  in  the  possession  of 
the  company  may  be  inspected  -by  creditors  or  contributories  in  conformity  with 
the  order  of  the  Court,  but  not  further  or  otherwise '' :  sect.  156. 

Where  the  debts  were  large,  and  the  transactions  of  the  company  complicated, 
the  Court  allowed  an  inspection  of  the  accounts  by  an  accountant  on  behalf  of 
the  shareholders,  without  negligence  being  proved  against  the  official  liquidator : 
Ex  parte  Buchanan,  15  W.  R.  99. 

A  clause  in  the  articles  of  association  directing  that  the  books  of  account  should 
be  open  to  the  inspection  of  shareholders  during  the  hours  of  business,  was  held 
not  to  be  applicable  when  the  company  is  under  voluntary  liquidation :  Be 
YorknUre  Fibre  Co.,  L.  R.  9  Eq.  650  ;  see  also  Ex  parte  Davis,  16  W.  R.  668. 

When  one  company  had  transferred  its  business  to  another,  and  both  com- 
panies were  subsequently  wound  up  in  different  branches  of  the  Court,  the  books 
of  the  company  whose  business  was  transferred  were  ordered  to  be  produced  to 
the  official  liquidator  of  that  company  at  the  chambers  of  the  judge  ordering  the 
winding-up  of  the  other  company :  Re  National  Financial  Co.,  15  W.  R.  499. 
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Proof  of  Debts — Certain  or  Contingent. 
Companies  Act,  1862,  s.  158. 

In  tlie  event  of  any  company  being  wound  up  under  this  Act,  all  debts  pay- 
able on  a  contingency,  and  all  claims  against  .the  company,  present  or  future, 
certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be  admissi- 
ble to  proof  against  the  company,  a  just  estimate  being  made  so  far  as  possible 
of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  contingency  or 
sound  only  in  damages,  or  for  some  other  reason  do  not  have  a  certain  value  " : 
sect.  158. 

For  cases  under  this  section,  see  Buckley,  2nd  ed.,  p.  293. 

"  The  value  of  such  debts  and  claims  as  are  made  admissible  to  proof  by  this 
section  are  to  be  estimated  according  to  the  value  at  the  date  of  the  order  to  wind 
up":  Gkn.  Ord.  1862,  rule  25. 

By  the  35  &  36  Vict.  c.  41,  s.  5,  with  respect  to  life  assiirance  companies  the 
commencement  of  whose  witiding  up  is  subsequent  to  the  6th  of  August,  1872, 
the  value  of  annuities  of  policies  is  to  be  estimated  in  manner  provided  by  the 
first  schedule  to  the  Act. 

As  regards  the  valuation  of  policies  and  annuities  in  any  winding-up  commenced 
before  the  6th  of  August,  1872 :  see  BelTs  Case,  L.  R.  9  Eq.  706 ;  He  English  As- 
surance Co.,  L.  R.  14  Eq.  72  ;  Lancaster's  Case,  Be  Albert  Assurance,  L.  R.  14  Eq. 
72,  n. 

A  claim  under  a  winding-up  in  respect  of  a  policy  of  life  assurance  is  not 
affected  by  non-payment  of  the  premiums  after  the  commencement  of  the  winding- 
up :  CooAj's  PoZicy,,  L.  R.  9  Eq.  708. 

In  the  case  of  a  transfer  or  amalgamation  either  before  or  after  the  6th  of 
August,  1872,  no  policy-holder  of  the  transferor  company  shall  by  reason  of  pay- 
ment of  premiums  to  the  transferee  company  made  after  that  date,  or  by  reason 
of  any  other  Act  done  after  that  date,  be  deemed  to  have  abandoned  any  claim 
which  he  would  have  had  against  the  transferor  company  on  due  payment  of 
premiums  to  such  company,  or  to  have  accepted  in  lieu  thereof  the  liability  of  the 
transferee  company,  unless  such  abandonment  and  acceptance  have  been  signified 
by  some  writing  signed  by  him,  or  by  his  agent  lawfully  authorized :  35  &  36 
Vict.  c.  41,  s.  7. 

See  Life  Assueance  Companies,  post,  p.  785. 

SospECTED  Persons — Production  of  Documents — Examination — 

Arrest. 

"  The  Court  may,  after  it  has  made  an  order  for  winding  up  the  company, 
summon  before  it  any  oEBcer  of  the  company  or  person  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or  effects  of  the  company,  or  supposed  to 
be  indebted  to  the  company,  or  any  person  whom  the  Court  may  deem  capable  of 
giving  information  cionceming  the  trade  dealings,  estate,  or  effects  of  the  company; 
and  the  Court  may  require  any  such  officer  or  person  to  produce  any  books,  papers, 
deeds  writings,  or  other  documents  in  his  custody  or  power  relating  to  the  com- 
pany ":  25  &  26  Vict.  c.  89,  s.  115. 

"  And  if  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for  hiis 
expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  having  no 
lawful  impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  Court  may  cause  such  person  to  be  apprehended  and  brought 
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before  the  said  Court  for  examination ;  nevertheless,  in  cases  where  any  person 
claims  any  lien  on  papers,  deeds,  or  writings,  or  documents  produced  by  him, 
such  production  shall  be  without  prejudice  to  such  lien,  and  the  Court  shall 
have  jurisdiction  in  the  winding-up  to  determine  all  questions  relating  to  such 
lien":  Ibid. 

See  also  as  to  examination  upon  oath,  sects.  117,  127. 

The  proper  mode  of  summoning  before  the  examiner  is  not  by  subpoena,. but  by 
summons  at  chambers :  Be  English  Joint  Stock  Bank,  L.  R.  3  Eq.  303. 

Where  the  sister  and  nephew  of  an  indebted  contributory  were  summoned 
before  the  examiner,  and  refused  to  answer,  they  were  held  bound  to  answer, 
although  there  were  no  facts  found  except  the  relationship  to  connect  Ihem  with 
the  contributory  or  company :  Swan's  Case,  L.  E.  10  Eq.  675 ;  Flicker's  Case, 
L.  E.  13  Eq.  178,  and  Clement's  Case,  there  cited. 

A  mere  creditor  is  not  within  the  scope  of  the  section ;  Be  Accidental  and 
Marine  Insurance  Association,  L.  R.  5  Eq.  22. 

A  stockbroker  asserted  to  have  acted  improperly,  wiU  be  examined,  as  a  matter 
of  course,  as  to  the  circumstances  of  a  transfer :  Baker's  Case,  19  W.  R.  55 ; 
40  L.  J.  (Oh.)  15  ;  see  also  Pricker's  Case,  L.  R.  13  Eq.  178. 

The  manager  of  a  bank  where  a  contributory  has  had  an  account  is  liable  to 
attend  and  be  examined,  and  to  produce  any  books  and  documents  relative  to 
such  accounts  :  Druitt's  Case,  L.  E.  14  Eq.  6. 

So,  too,  the  secretary  of  a  banking  comiiany,  with  whom  a  person  taking  an 
active  part  in  procuring  a  transfer  of  shares  in  the  company  kept  his  account : 
Be  Smith,  Kniyht,  &  Co.,  L.  R.  4  Ch.  421. 

Any  person  who  is  indebted  to  a  contributory  is  liable  to  be  summoned : 
Trower  and  Lawscm's  Case,  L.  R.  14  Eq.  8. 

Witnesses  summoned  under  sect.  115,  and  refusing  to  attend,  are  liable  to  pay 
the  costs  of  compelling  their  attendance :  S.  C. 

Where  a  person  is  examined,  his  counsel  and  solicitor  are  entitled  to  be  present 
at  the  examination  to  examine  the  deponent  when  his  examination  on  behalf  of 
the  official  liquidator  is  concluded :  Be  Breech-loading  Armoury  Co.,  L.  R.  4  Eq. 
453. 

The  witness  must  answer  questions  which  refer  to  mere  hearsay :  Be  Ottoman 
Co.,  15  W.  R.  1069. 

Where  leave  had  been  given  to  a  claimant  against  a  company  to  continue  his 
action  after  the  winding-up,  this  was  held  not  to  relieve  him  from  liability  to  be 
summoned  as  a  witness :  Be  Contract  Gorpm-ation,  15  W.  E.  118. 

Absconding  Contributory. 

Seizure  of  Goods — Companieg  Act,  1862,  s.  118. 

Let  the  liquidators  of  the  Imperial  Mercantile  Credit  Association, 
Limited,  seize  the  hoots,  papers,  moneys,  securitieB  for  moneys,  goods, 
and  chattels  of  H.  H.  C,  of  — ,  a  contributory  of  the  above-mentioned 
association,  and  keep  the  same  safely  tintil  further  order.  JJe  Imperial 
Mercantile  Credit  Co.,  L.  E.  5  Eq.  264. 

"  The  Court  may,  at  .any  time  before  or  after  it  has  made  an  order  for  winding  up 
the  company,  upon  proof  being  given  that  there  is  probable  cause  for  believing 
that  any  contributory  to  such  company  is  about  to  quit  the  United  Kingdom,  or 
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otherwise  abscond,  or  to  remove  or  conceal  any  of  his  goods  or  chattels,  for  the 
purpose  of  evading  payment  of  calls,  or  for  avoiding  examination  in  respect  of 
the  affairs  of  the  company,  cause  such  contributory  to  be  arrested,  and  his  boots, 
papers,  moneys,  securities  for  money,  goods,  and  chattels  to  be  seized,  and  him 
and  them  to  be  safely  kept  untU  such  time  as  the  Court  may  order  " :  sect.  118. 

Upon  evidence  that  a  contributory  was  about  to  sell  off  his  goods  and  chattels 
for  the  purpose  of  evading  payment  of  a  call,  the  Court,  reading  this  section 
alternatively,  made  an  order  for  the  seizure  of  his  goods,  &c.,  but  declined  to 
order  his  arrest  upon  hearsay  statement  of  his  intention  to  leave  the  United 
Kingdom :  Se  Imperial  Mercantile  Credit  Co.,  5  Eq.  264 ;  Order,  supra. 

Enforcement  of  Orders. 

Orders  made  under  the  Act  may  be  enforced  in  the  same  manner  in  which 
orders  of  the  Court  of  Chancery  made  in  any  suit  may  be  enforced :  sect.  120. 

Where  an  order  has  been  made  in  Scotland  for  winding  up  a  company  by  the 
Court,  orders  may  be  made  upon  the  contributories  in  Scotland  to  pay  calls : 
sect.  121. 

Orders  made  in  England  may  be  enforced  in  Ireland  and  Scotland,  and  vice 
versa :  sect.  122. 

An  order  by  the  Court  in  Ireland,  or  in  Scotland,  when  brought  over  here  to  be 
enforced,  must  be  made  an  order  of  that  Court  which  would  have  had  jurisdiction 
to  wind  np  the  company  if  it  had  been  registered  here ;  that  is,  of  the  Court  of 
Chancery  :  Buckley,  2nd  ed.  257  ;  Eolyford  Copper  Mining  Co.,  L.  E.  5  Ch.  93. 

"Unregistered  Companies. 
Companies  Act,  1862,  g.  199, 

"  Subject  as  in  the  Act  mentioned,  any  partnership,  association,  or  company, 
except  railway  companies  incorporated  by  Act  of  Parliament,  consisting  of  more 
than  seven  members  and  not  registered  under  that  Act,  and  therein  included 
under  the  term  unregistered  company,  may  be  wound  up  under  the  Act ;  and  all 
the  provisions  of  the  Act  with  respect  to  winding  up  shall  apply  to  such  com- 
pany, with  the  following  exceptions  and  additions : — 

(1.)  An  unregistered  company  shall,  for  the  purpose  of  determining  the 
Court  having  jurisdiction  in  the  matter  of  the  winding-up,  be  deemed 
to  be  registered  in  that  part  of  the  United  Kingdom  where  its  principal 
place  of  business  is  situate ;  or  if  it  has  a  principal  place  of  business 
situate  in  more  than  one  part  of  the  United  Kingdom,  then  in  each 
part  of  the  United  Kingdom  where  it  has  a  principal  place  of  business ; 
moreover,  the  principal  place  of  business  of  an  unregistered  company, 
or  (where  it  has  a  principal  place  of  business  situate  in  more  than  one 
part  of  the  United  Kingdom),  such  one  of  its  prmcipal  places  of 
business  as  is  situate  in  that  part  of  the  United  Kingdom  in  which 
proceedings  are  being  instituted,  shall,  for  all  the  purposes  of  the 
winding-up  of  such  company,  be  deemed  to  be  the  registered  ofSce  of 
the  company : 
(2.)  No  unregistered  company  shall  be  wound  up  under  this  Act  voluntarily 

or  subject  to  the  supervision  of  the  Court  : 
(3.)  The  circumstances  under  which  an  unregistered  company  may  be  wound 
up  are  as  follows;  (that  is  to  say,) 
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(a.)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on 
business,  or  is  carrying  on  business  only  for  the  purpose  of  winding 
up  its  afBairs : 

(h.)  Whenever  the  company  is  unable  to  pay  its  debts : 

(c.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  shall  be  wound  up : 
(4)  An  unregistered  company  shall,  for  the  purposes  of  the  Act,  be  deemed 
to  be  unable  to  pay  its  debts : 

(a.)  Whenever  a  creditor  to  whom  the  company  is  indebted  at  Law  or  in 
Equity,  by  assignment  or  otherwise,  in  a  sum  exceeding  £50  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  the  prin- 
cipal place  of  business  of  the  company,  or  by  delivering  to  the  secre- 
tary, or  some  director  or  principal  ofBoer  of  the  company,  or  by  other- 
wise serving  the  same  in  manner  as  the  Court  may  approve  or  direct, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so 
due,  and  the  company  has,  for  the  space  of  three  weeks  succeeding 
the  service  of  such  demand,  neglected  to  pay  such  sum,  or  ,to  secure 
or  compound  for  the  same  to  the  satisfaction  of  the  creditor : 

(b.)  Whenever  any  action,  suit  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  or 
claimed  to  be  due,  from  the  company,  or  from  him  in  his  character 
of  member  of  the  company,  and  notice  in  writing  of  the  institution 
of  such  action,  suit,  or  other  legal  proceeding  having  been  served 
upon  the  company  by  leaving  the  same  at  the  principal  place  of 
business  of  the  company,  or  by  delivering  it  to  the  secretary,  or 
some  director,  manager,  or  principal  ofBcer  of  the  company,  or  by 
otherwise  serving  the  same  in  such  manner  as  the  Court  may  approve 
or  direct,  the  company  has  not,  within  ten  days  after  service  of  such 
notice,  paid,  secured,  or  compounded  for  such  debt  or  demand,'  or 
procured  such  action,  suit,  or  other  legal  proceeding  to  be  stayed,' 
or  indemnified  the.  deft  to  his  reasonable  satisfaction  against  such 
action,  suit,  or  other  legal  proceeding,  and  against  all  costs,  damages, 
and  expenses  to  be  incurred  by  him  by  reason  of  the  same : 
(c.)  Whenever  in  England  or  Scotland,  execution  or  other  process  issued 
on  a  judgment,  decree  or  order  obtained  in  any  Court  in  favour  of 
any  creditor  in  any  proceeding  at  Law  or  in  Equity  instituted  by 
such  creditor  against  the  company,  or  any  member  thereof  as  such, 
or  against  any  person  authorized  to  be  sued  as  nominal  deft  on 
behalf  of  the  company  is  returned  unsatisfied : 
(d.)  Whenever,  in  the  case  of  an  unregistered  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the  Stannaries,  a 
customary  decree  or  order  absolute  for  the  sale  of  the  machinery, 
materials,  and  effects  of  such,  mine  has  been  made  in  a  creditor's 
suit  in  the  Court  of  the  Vice- Warden : 
(e.)  Whenever,  in  Scotland,  the  inducicB  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered 
protest  has  expired  without  being  made : 
(/■)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts :  25  &  26  Vict.  c.  89,  s.  199." 
For  cases  imder  this  section,  see  Bower  v.  Hope  Insurance  Society,  11  H.  L.  C. 
389 ;  Re  London  India  Buhher  Co.,  L.  R.  1  Ch,  326 ;  Re  Banh  of  London, 
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L.  R.  6  Ch.  421 ;  Re  Family  Endowment,  L.  B.  5  Ch.  118  ;  Re  OommercicU 
Bank  of  India,  L.  E.  6  Eq.  517  ;  Exmouth  Docks  Co.,  L.  R.  17  Bq.  181 ;  Ward 
V.  Sittinghoume  Ry.  Co.,  L.  E.  9  Ch.  488 ;  Re  Royal  Victoria  Co.,  L.  R.  18  Eq.  661. 

But  a  benefit  building  society  not  registered  under  the  Industrial  and  Provident 
Societies  Acts,  1852  and  1862,  is  subject  to  the  proviaons  of  the  Companies  Act, 
1862,  with  respect  to  winding  up:  see  Re  Midland  Counties  Benefit  Building 
Society,  12  W.  E.  661 ;  13  W.  E.  399 ;  Re  Doncaster  Permanent  Building  Society, 
L.  E.  3  Eq.  158 ;  Re  Queen's  Benefit  Building  Society,  L.  E.  6  Ch.  815. 

As  to  orders  winding  up  mutual  societies,  see  Re  Shields  Marine  Insurance 
Association,  L.  E.  5  Eq.  368 ;  Re  London  Marine  Insurance  Association,  L.  E. 
8  Eq.  176 ;  Re  Albert  Average  Association,  L.  E.  5  Ch.  597  ;  Re  Merchant's  and 
Tradesman's  Assurance  Society,  L.  E.  9  Eq.  694. 

As  to  the  persons  who,  in  the  event  of  an  unregistered  company  being  wound 
up,  are  to  be  deemed  contributories,  see  25  &  26  Vict.  c.  89,  s.  200 ;  Buckley, 
2nd  ed.  p.  367. 

"  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding 
up  an  unregistered  company,  and  before  making  an  order  for  winding  up  the 
company,  upon  the  application  of  any  creditor  of  the  company  restrain  further 
proceedings  in  any  action,  suit,  or  proceeding  against  any  contributory  of  the 
company,  or  against  the  company,  as  hereinbefore  (see  sect.  85)  provided,  upon 
such  terms  as  the  Court  thinks  fit" :  25  &  26  Vict.  c.  89,  s.  201. 

And  where  an  order  has  been  made  for  winding  up  an  unregistered  company, 
no  suit,  action,  or  legal  proceeding  is  to  be  commenced  or  proceeded  with  against 
any  contributory  of  the  company  in  respect  of  any  debt  of  the  company,  except 
with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Court  may  impose  : 
25  &  26  Vict.  c.  89,  s.  201. 


Life  Assurance  Companies. 

33  &  34  Vict.  c.  61 ;  34  &  35  Vict.  c.  68 ;  35  &  36  Vict.  c.  41. 

"  The  Court  may  order  the  winding-up  of  any  company  in  accordance  with  the 
Companies  Act,  1862,  on  the  application  of  one  or  more  policy-holders  or  share- 
holders, upon  its  being  proved  to  the  satisfaction  of  the  Court  that  the  company 
is  insolvent ;  and  in  determining  whether  or  not  the  company  is  insolvent,  the 
Court  shall  take  into  account  its  contingent  or  prospective  liability  under  poli- 
cies and  annuities  and  other  existing  contracts ;  but  the  Court  shall  not  give  a 
hearing  to  the  petition  until  security  for  costs  for  such  amount  as  the  judge 
shall  think  reasonable  shall  be  given,  and  until  a  prima  fade  case  shall  also  be 
established  to  the  satisfaction  of  the  judge ;  and  in  the  case  of  a  proprietary  com- 
pany having  an  uncalled  capital  of  an  amount  sufBcient  with  the  future  premiums 
receivable  by  the  company  to  make  up  the  actual  invested  assets  equal  to  the 
amount  of  the  estimated  liabilities,  the  Court  shall  suspend  further  proceedings 
on  the  petition  for  a  reasonable  time  (in  the  discretion  of  the  Court),  to  enable 
the  uncalled  capital,  or  a  sufficient  part  thereof,  to  be  called  up ;  and  if  at  the  end 
of  the  original  or  any  extended  time  for  which  the  proceedings  shall  have  been 
suspended,  such  an  amount  shall  not  have  been  realized  by  means  of  calls  as, 
with  the  already  invested  assets,  to  be  equal  to  the  liabilities,  an  order  shall  be 
made  on  the  petition  as  if  the  company  had  been  proved  insolvent " :  33  &  34 
Vict.  c.  61,  s.  21. 
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Winding-up  of  Sdbsidiary  Company. 

"Where  the  business,  or  any  part  of  the  business,  of  a  life  assurance  company 
has,  either  before  or  after  the  passing  of  this  Act,  been  transferred  to  another 
company  under  an  arrangement  in  pursuance  of  which  such  first-mentioned  com- 
pany (in  this  Act  called  the  subsidiary  company),  or  the  creditors  thereof  has  or 
have  claims  against  the  company  to  which  such  transfer  was  made  (in  this  Act 
called  the  principal  company),  then,  if  such  principal  company  is  being  wound  up 
by  or  under  the  supervision  of  the  Court,  either  before  or  after  the  passing  of  this 
Act,  the  Court  shall  (subject  as  hereinafter  mentioned)  order  the  subsidiary  com- 
pany to  be  wound  up  in  conjunction  with  the  principal  company,  and  may  by 
the  same  or  any  subsequent  order  appoint  the  same  person  to  be  liquidator  for 
the  two  companies,  and  make  provision  for  such  other  matters  as  may  seem  to 
the  Court  necessary,  with  a  view  to  such  companies  being  wound  up  as  if  they 
were  one' company;  and  the  commencement  of  the  winding-up  of  the  principal 
company  shall,  save  as  otherwise  ordered  by  the  Court,  be  the  commencement  of 
the  winding-up  of  the  subsidiary  company  ;  the  Court,  nevertheless,  shall  have 
regard  in  adjusting  the  rights  and  liabilities  of  the  members  of  the  several  corn- 
panies  between  themselves  to  the  constitution  of  such  companies,  and  to  the 
arrangements  entered  into  between  the  said  companies,  in  the  same  manner  as 
the  Court  has  regard  to  the  rights  and  liabilities  of  different  classes  of  contri- 
butories  in  the  case  of  winding  up  a  single  company,  or  as  near  thereto  as 
circumstances  will  admit. 

"  Where  any  subsidiary  company,  or  company  alleged  to  be  subsidiary,  is  not  in 
process  of  being  wound  up  at  the  same  time  as  the  principal  company  to  which 
it  is  subsidiary,  the  Court  shall  not  direct  such  subsidiary  company  to  be  wound 
up,  unless,  after  hearing  all  objections  (if  any)  that  may  be  urged  by  or  on  behalf 
of  such  company  against  its  being  wound  up,  the  Court  is  of  opinion  that  such 
company  is  subsidiary  to  the  principal  company,  and  that  the  winding-up  of  such 
company  in  conjunction  with  the  principal  company  is  just  and  equitable : 

"  Where  any  subsidiary  company  and  principal  company  are  being  wound  up 
by  different  branches  of  the  Court,  the  Court  to  which  appeals  from  such  branches 
lie  shall  make  an  order  directing  in  which  branch  the  winding-up  of  such 
companies  is  to  be  carried  on,  and  the  necessary  proceedings  shall  be  taken  for 
carrying  such  order  into  effect : 

"  An  application  may  be  made  in  relation  to  the  winding-up  of  any  subsidiary 
company  in  conjunction  with  a  principal  company  by  any  creditor  of  or  person 
interested  in  such  principal  or  subsidiary  company : 

"  Where  a  company  stands  in  the  relation  of  a  principal  company  to  one  com- 
pany, and  in  the  relation  of  a  subsidiary  company  to  some  other  company,  or 
where  there  are  such  several  companies  standing  in  the  relation  of  subsidiary 
companies  to  one  principal  company,  the  Court  may  deal  with  any  number  of 
such  companies  together  or  in  separate  groups,  as  it  thinks  most  expedient, 
upon  the  principles  laid  down  in  this  section  " :  35  &  36  Vict.  c.  41,  s.  4. 

Valuation  of  Policies  and  Annuities. 

"  Where  a.  life  assurance  company  is  being  wound  up  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  every  life  annuity 
and  life  policy  requiring  to  be  valued  in  such  winding-up  shall  be  estimated 
in  manner  provided  by  the  first  schedule  to  this  Act,  but  this  section  shall  not 
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apply  to  any  company  the  winding-up  of  which  has  commenced  before  the  pass- 
ing of  this  Act,  miless  the  Court,  having  cognizance  of  the  winding-up  so  order, 
which  order  that  Court  is  hereby  empowered  to  make  if  it  think  it  expedient  so 
to  do,  on  the  application  of  any  person  interested  in  the  winding-up  of  such 
company  " :  35  &  36  Vict.  c.  41,  s.  5. 

"  The  rules  in  the  1st  and  2nd  schedules  to  this  Act  shall  be  of  the  same  force 
as  if  they  were  rules  made  in  pursuance  of  the  170th,  171st,  and  173rd  sections 
of  'The  Companies  Act,  1862,'  as  the  case  may  be,  and  may  be  altered  in 
manner  provided  by  the  said  sections,  and  rules  may  he  made  under  the  said  sec- 
tions for  the  purpose  of  carrying  into  effect  the  provisions  of  this  Act  with 
respect  to  the  winding-up  of  companies  " :  35  &  36  Vict.  c.  41,  s.  6. 

EuLE  FOR  Valuation  of  Annuity. 

An  annuity  shall  be  valued  according  to  the  Tables  used  by  the  company  which 
granted  such  annuity  at  the  time  of  granting  the  same,  and  where  such  tables 
cannot  be  ascertained  or  adopted  to  the  satisfaction  of  the  Court,  then  according 
to  the  table  known  as  the  Gfovemment  Annuities  Experience  Table,  interest  being 
reckoned  at  the  rate  of  £4  per  cent,  per  annum  " :  35  &  36  Vict.  c.  41,  First 
Schedule. 

EuLE  FOR  Valuing  a  Policy. 

"  The  value  of  the  policy  is  to  be  the  difference  between  the  present  value  of 
the  reversion  in  the  sum  assured  on  the  decease  of  the  life,  including  any  bonus 
or  addition  thereto  made  before  the  commencement  of  the  winding-up  and  the 
present  value  of  the  future  annual  premium : 

"  In  calculating  such  present  values  the  rate  of  interest  is  to  be  assumed  as 
being  £4  per  cent,  per  aimum,  and  the  rate  of  mortality  as  that  of  the  tables 
known  as  the  Seventeen  Offices  Experience  Tables : 

"  The  premium  'to  be  calculated  is  to  be  such  premium  as,  according  to  the 
said  rate  of  interest  and  rate  of  mortality,  is  sufficient  to'  provide  for  the  risk 
incurred  by  the  office  in  issuing  the  policy,  exclusive  of  any  addition  thereto  for 
office  expenses  and  other  charges  " :  35  &  36  Vict.  c.  41,  First  Schedule. 

Official  Liquidatob — Notice  of  Valuation. 

"  Where  an  assurance  company  is  being  wound  up  by  the  Court  or  subject  to 
the  supervision  of  the  Court,  the  official  liquidator  in  the  case  of  all  persons  ap- 
pearing by  the  books  of  the  company  to  be  entitled  to  or  interested  in  policies 
granted  by  such  company,  for  life  assurance,  endowment,  annuity,  or  other  pay- 
ment, is  to  ascertain  the  value  of  such  policies,  and  give  notice  of  such  value  to 
such  persons,  and  any  person  to  whom  notice  is  so  given  shall  he  bound  by  the 
value  so  ascertained,  unless  he  gives  notice  of  his  intention  to  dispute  such  value 
in  manner  and  within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  Court " : 
35  &  36  Vict.  0.  41,  Second  Schedule. 

Novation  by  Policy-holders. 

"  'Where  a  company,  either  before  or  after  the  passing  of  this  Act,  has  trans- 
ferred its  business  to  or  been  amalgamated  with  another  company,  no  policy- 
holder in  the  first-mentioned-  company  who  shall  pay  to  the  other  company  the 
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premiums  accraing  due  in  respect  of  his  policy  shall,  by  reason  of  any  such 
payment  made  after  the  passing  of  this  Act,  or  by  reason  of  any  other  Act,  be 
deemed  to  have  abandoned  any  claim  which  he  would  have  had  against  the  first- 
mentioned  company  on  due  payment  of  premiums  to  such  company,  or  to  have 
accepted  in  lieu  thereof  the  liability  of  the  other  company,  unless  such  abandon- 
ment and  acceptance  have  been  signified  by  some  writing  signed  by  him  or  by 
his  agent  lawfully  authorized  " :  35  &  36  Vict.  c.  41,  s.  7. 


REDUCTION  OF  CAPITAL. 
Companies  Act,  1867. 
Order  under  Sect.  11. 


Upon  tlie  petition,  &c.,  and  upon  reading  [evidencej  the  London 
Gazette  of  the  —  day  of  —  [other  newspapers,  if  any],  all  containing  a 
notice  that  the  said  petition  was  appointed  to  be  heard  this  day,  pur- 
suant to  the  directions  of  the  judge  indorsed  on  the  said  petition  [1/ 
payment  in  has  heen  directed,  add :  The  Paymaster-General's  receipt 
dated,  &c.,  wherehy  it  appears  that  the  petitioners  on  the  —  day  of  — 
paid  into  Court  to  the  credit,  &c.,  the  sum  of  £ — ,  pursuant  to  the, order 
dated,  &c.J,  Let  the  special  resolution  passed  at  an  extraordinary 
general  meeting  of  the  said  company  held  on  the  —  day  of  — ,  and 
confirmed  at  an  extraordinary  general  meeting  of  the  said  company 
held  on  the  — ;  day  of  — ,  and  which  resolution  was  in  the  words  and 
figures  following,  that  is  to  say  [recite  resolution]  he  confirmed. 

Let  this  order  be  produced  to  the  Kegistrar  of  Joint  Stock  Compa- 
nies and  an  office  copy  thereof  delivered  to  him,  together  with  a  minute 
in  the  words  or  to  the  effect  set  forth  in  the  schedule  hereto.  Let 
notice  of  the  registration  by  the  said  registrar  of  this  order  and  of  the 
said  minute  be  published  as  follows,  that  is  to  say,  &c.  Let  the  said 
company  be  at  liberty  after  the  expiration  of  —  days  [or,  weeks]  from 
the  date  of  this  order  to  discontinue  the  addition  to  its  name  of  the 
words  "  and  Keduced." 

[The  Schedule  above  referred  to.] 
Minute  approved  by  the  board. 
The  capital  of  the  company  is  £ —  divided  into  -^  shares  of  £ — 
each.    Be  Benshaw  (V.-C.  W.),  July  24,  1871. 

Order  under  Sect,  li— Creditors'  Consent  dispensed  with. 

It  appearing  by  the  chief  clerk's  certificate  dated,  &o.,  that  all  the 
creditors  of  the  Credit  Foncier  of  England  consent  to  the  said  petition 
other  than  the  Commissioners  of  Income  Tax,  and  the  National  Bank 
of  Scotland,  and  G.  L.  and  J.  L.  S.,  and  the  debenture  holders  set  forth 
in  the  first  part  of  the  schedule  to  the  chief  clerk's  certificate.  Let  the 
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said  Credit  Fonoier  Company  on  or  before  tte  10th  of  February,  1871, 
pay  into  Court  to  the  credit  of  the  Credit  Fonoier  of  England,  Limited 
and  Eeduced,  "  The  account  of  income  tax,"  £235  19s.  8d.,  found  due  to 
the  Commissioners  of  Income  Tax  ....  And  the  Court  being  of  opinion 
that  none  of  the  said  debts  of  the  said  National  Bank  of  Scotland,  G.  L. 
and  J.  L.  S.>  or  of  the  debenture  holders,  require  to  be  provided  for  in 
the  manner  required  by  the  14th  section  of  the  Companies  Act,  1867, 
Let,  upon  such  payment  into  Court  being  made,  the  special  resolution 
passed,  &c.,  and  confirmed,  &c.,  and  which  resolution  was  in  the  words 
following  [reciting  resolution]  be  confirmed. 

Let  this  order,,  together  with  the  original  receipt  from,  the  Bank  of 
England  for  such  payment  as  aforesaid,  be  produced  to  the  Eegistrar  of 
Joint  Stock  Companies,  and  an  ofiSce  copy  of  this  order  be  delivered  to 
him,  together  with  a  minute  in  the  words  or  to  the  effect  set  forth  in 
the  schedule  hereto. 

Let  notice  of  the  registration  by  the  registrar  of  this  order  and  of 
the  said  minute  be  published  once  in  the  London  Gazette,  and  once  in 
the  Times,  Daily  News,  and  Standard  newspapers,  in  the  two  weeks  next 
following  such  registration.  Let  the  petitioners  be  at  liberty  to  dis- 
continue the  addition  to  their  name  of  the  words  "  and  Eeduced  "  after 
the  expiration  of  fourte.en  days  from  the  date  of  this  order. — Disallow- 
ance of  claim  of  the  liquidators  of  the  Imperial  Land  Compg-ny  to  be 
without  prejudice  to  the  right,  if  any,  which  the  Imperial  Land  Com- 
pany might  establit-h  against  the  Credit  Foncier  in  certain  litigation, 
&c. — Directions  for  taxation  of  costs  and  payment  by  Credit  Foncier 
Company. — Liberty  to  petitioners  to  apply  in  chambers  as  to  the 
£225. 

The  Schedule  above  referred  to. 

Minute  approved  by  the  Court :  "  The  capital  of  the  Credit  Foncier 
of  England,  Limited  and  Eeduced,  is  £1,000,000,  divided  into  200,n00 
shares  of  £5  each.     Be  Cridit  Foncier  of  England,  li.  U.  11  Eq.  356. 

Eeduction  of  Capital — Special  Eesoldtion — Petition. 

"  Any  Company  limited  by  shares  may,  by  special  resolution,  so  far  modify  the 
condit  ons  contained  in  its  memorandum  of  association,  if  authorized  so  to  do  by 
its  rei'ulations  as  originally  framed,  or  as  altered  by  special  resolution,  as  to  reduce 
its'capital;  but  no  such  resolution  (or  reducing  the  capital  of  any  company  shall 
come  into  operation  until  an  order  of  the  Court  is  registered  by  the  Registrar  of 
Joint  Stock  Companies  " :  30  &  31  Vict.  o.  131,  s.  9. 

The  teim  "sijecial  resolution  "  is  defined  by  sect.  51  of  the  Companies  Act,  1862. 

"  The  company  shall,  alter  the  date  of  the  passing  of  any  special  resolution  for 
reducing  its  capital,  add  to  its  name,  until  such  date  as  the  Court  may  fix,  the 
words  'and  Reduced,'  as  the  last  words  in  its  name,  and  these  words  shall  uiit.l 
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such  date  be  deemed  to  be  part  of  the  name  of  the  company  within  the  meaning 
of  the  principal  Act ":  30  &  31  Vict.  c.  131,  s.  10. 

A  company  which  has  passed  a  special  resolution  for  reducing  its  capital  may 
apply  to  the  Court  by  petition  for  an  order  confirming  the  reduction  :  30  &  31 
Vict.  c.  131,  s.  11. 

Creditors  opposing  EEDUCTioir — CREnixoRS  not  consenting. 

"  Where  a  company  proposes  to  reduce  its  capital  every  creditor  of  the  company 
■who  at  the  date  fixed  by  the  Court  is  entitled  to  any  debt  or  claim  which  if  that 
date  were  the  commencement  of  the  winding-up  of  the  company  would  be  admis- 
sible in  proof  against  the  company,  shall  be  entitled  to  object  to  the  proposed  re- 
duction and  to  be  entered  in  the  list  of  creditors  who'  are  so  entitled  to  object " : 
30  &  31  Vict.  c.  131,  s.  13. 

The  Court  shall  settle  a  list  of  such  creditors,  and  for  that  purpose  shall  ascer- 
tain as  far  as  possible,  without  requiring  an  application  from  any  creditor,  the 
names  of  such  creditors,  and  the  nature  and  amount  of  their  debts  or  claims,  and 
may  publish  notices  fixing  a  certain  day  or  days  within  which  creditors  of  the 
company  who  are  not  entered  on  the  list  are  to  claim  to  be  so  entered,  or  to  be 
excluded  from  the  right  of  objecting  to  the  proposed  reduction":  Ibid.;  see  also 
Rules  2-20  of  Gen.  Ord.  March,  1868,  post,  pp.  791-794. 

Where  the  certiBcate  of  the  chief  clerk  had  certified  that  the  names  of  some  of 
the  creditors  of  the  company  who  were  debenture  holders  were  unknown  to  the 
company,  and  none  of  them  had  claimed  to  be  entered  on  the  list,  they  were  held 
excluded  under  the  13th  section  from  the  right  of  objecting  to  the  proposed  reduc- 
tion :  Re  Credit  Fonder  of  England,  L.  E.  11  Eq.  356  ;  Order,  p.  790. 

As  to  creditors  who  neither  assent  to  nor  dissent  from  a  proposed  reduction  of 
capital,  see  sect.  14,  infra. 

Notice  was  allowed  to  be  given  to  certain  debenture  holders  whose  names  wei'e 
not  known  to  the  company,  by  adding  to  the  usual  advertisement  a  notice  to  the 
following  effect :  "  And  further  take  notice  that  by  an  order  dated,  &c.,  the  Master 
of  the  Rolls  gave  leave  that  the  notice  required  by  rule  9,  &c.,  to  be  seiTed  on  the 
creditors  of  the  above-named  company  should  be  served  on  the  holders  of  the 
debentures  of  the  said  company  by  the  insertion  of  this  advertisement":  Re 
General  Bank  far  Promotion  of  AgrieuitUrol  and  Public  Works,  17  W.  R.  304. 

"  Where  a  creditor  whose  name  is  entered  on  the  list  of  creditors,  and  whose 
debt  or  claim  is  not  discharged  or  detennined,  does  not  consent  to  the  proposed 
reduction,  the  Court  may,  if  it  think  fit,  dispense  with  such  consent  on  the  com- 
pany securing  the  payment  of  the  debt  or  claim  of  such  creditor,  by  setting  apart 
and  appropriating,  in  such  manner  as. the  Court  may  direct,  a  sum  of  such  amount 
as  is  hereafter  mentioned :  (that  is  to  say,) 

(1.)  If  the  full  amount  of  the  debt  or  claim  of  the  creditor  is  admitted  by  the 
company,  or,  thoiigh  not  admitted,  is  such  as  the  company  are  willing 
to  set  apart  and  appropriate,  then  the  full  amount  of  the  debt  or  claim 
shall  be  set  apart  and  appropriated : 
(2.)  If  the  full  amount  of  the  debt  or  claim  of  the  creditor  is  not  admitted  by 
the  company,  and  is  not  such  as  the  company  are  willing  to  set  apart 
and  appropriate,  or  if  the  amount  is  contingent  or  not  ascertained,  then 
the  Court  may,  if  it  think  fit,  inquire  into  and  adjudicate  upon  the 
validity  of  such  debt  or  claim,  and  the  amount  for  which  the  company 
may  be  liable  in  respect  thereof,  in  the  same  manner  as  if  the  company 
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were  being  wound  up  by  the  Court,  and  tbe  amount  fixed  by  the 
Court  on  such  inquiry  and  adjudication  shall  be  set  apart  and  appro- 
priated": 30  &  31  Vict.  c.  131,  s.  14. 

Where  creditors  settled  upon  the  list  of  the  chief  clerk,  and  whose  debts  were 
secured,  neither  assented  to  nor  dissented  from  the  proposed  reduction,  they  were 
held  not  to  be  considered  creditors  "  who  do  not  assent "  within  the  14th  section, 
but  were  to  be  taken  to  have  assented :  Be  Credit  Fonder  of  England,  L.  E. 
11  Bq.  356. 

When  a  limited  company  reduces  its  capital,  a  lessor  is  entitled  to  have  a  sum 
impounded  to  answer  future  rent :  Be  Telegraph  Construction  Co.,  L.  E.  10  Eq. 
384 ;  see  also  Re  Saytor  Granite  Co.,  L.  E.  1  Ch.  77,  reversing  S.  C,  L.  E. 
1  Eq.  11 ;  Horsey's  Claim,,  L.  E.  5  Eq.  561. 

But  are  not  entitled  in  respect  of  future  rent  to  stop  the  administration  of  assets 
amongst  the  creditors  of  the  company:  Horsey's  Claim,  supra;  Be  Telegraph 
Construction  Co.,  supra. 

Petition — Preliminary  Proceedings. 

"  Every  petition  for  an  order  confirming  a  special  resolution  for  reducing  the 
capital  of  a  company,  and  all  notices,  affidavits,  and  other  proceedings  under  such 
petition,  shall  be  intituled  in  the  matter  of  '  The  Companies  Act,  1867,'  and  of 
the  company  in  question  ":  Gen.  Ord.  March,  1868,  rule  2. 

"  No  such  petition  as  mentioned  in  the  2nd  rule  of  the  Order  shall  be  placed  in 
the  list  of  petitions  by  the  secretary  of  the  Lord  Chancellor  or  Master  of  the 
Bolls,  as  the  case  may  be,  until  after  the  expiration  of  eight  clear  days  from  the 
filing  of  such  certificate  as  is  mentioned  in  the  14th  rule  of  this  Order":  Gen. 
Ord.  March,  1868,  rule  3. 

"  Where  any  such  petition  as  last  aforesaid  has  been  presented,  application  may 
be  made  ex  parte  by  summons  in  chambers  to  the  judge  to  whose  Court  the 
petition  is  attached  for  directions  as  to  the  proceedings  to  be  taken  ibr  settling 
the  list  of  creditors  entitled  to  object  to  the  proprosed  reduction,  and  the  judge 
may  thereupon  fix  the  date  with  reference  to  which  the  list  of  such  creditors  is  to 
be  made  out,  pursuant  to  the  13th  section  of  the  Companies  Act,  1867 ;  and  may 
either  at  the  same  time  or  afterwards,  as  he  shall  think  fit,  give  such  directions 
as  are  mentioned  in  the  5th  and  6th  rules  of  this  order.  The  order  upon  such 
summons  may  be  in  the  Form  No.  1  in  the  schedule  hereto,  with  such  variations- 
as  the  circumstances  of  the  case  may  require  ":  Gen.  Ord.  March,  1868,  rule  4. 

Form  of  Order  referred  to  in  Sule  4.  ■ 

Upon  the  application,  &o.,  Let  an  inquiry  be  made  what  are  the 
debts,  claims,  and  liabilities  of  or  affecting  the  said  company  on  the  — 
day  of  — .  Let  notice  of  the  presentation  of  the  said  petition  be  inserted 
in  [the  newspapers]  on  the  —  day  of  — ,  and  [other  times  of  insertion]. 
Let  a  list  of  the  persons  who  are  creditors  of  the  company  on  the  said 
—  day  of  — ,  and  an  office  copy  of  the  affidavit  verifying  the  same,  bo 
left  at  the  chambers  of  the  judge  on  or  before  the  —  day  of  — . 

"Notice  of  the  presentation  of  the  petition  shall  be  published  at  such  times 
and  in  such  newspapers  as  the  iudge  shall  direct,  so  that  the  first  insertion  of 
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such  notice  be  made  not  less  than  one  calendar  month  before  the  day  of  the  date 
fixed,  as  mentioned  in  the  4th  rule  of  this  Order  " :  Oen.  Ord.  March,  1868,  rule  5. 

List  of  Ceeditors. 

"  The  company  shall  within  such  time  as  the  judge  shall  direct  file  an  aflSdavit 
made  by  some  officer  of  the  company  competent  to  make  the  same,  verifying  a 
list  containing  the  names  and  addresses  of  the  creditors  of  the  company  at  the 
date  fixed,  as  mentioned  in  the  4th  rule  of  this  order,  and  the  amounts  due  to 
them  respectively,  and  leave  the  said  list  and  an  office  copy  of  such  affidavit  at 
the  chambers  of  the  judge  " :  Gen.  Ord.  March,  1868,  rule  6. 

"  The  person  making  such  affidavit  shall  state  therein  his  belief  that  such  bill 
is  correct,  and  that  there  vras  not  at  the  date  so  fixed  any  debt  or  claim  which  if 
that  date  were  the  commencement  of  the  winding-up  of  the  company  would  be 
admissible  in  proof  against  the  company,  except  the  debts  set  forth  in  such  list, 
and  shall  state  his  means  of  knowledge  of  the  matters  deposed  to  in  such  affi- 
davit": Gen.  Ord.  March,  1868,  rule  7. 

Copies  of  Ihe  list  containing  the  names  and  addresses  of  the  creditors,  and  the 
total  amount  due  to  them,  &c.,  are  to  be  kept  at  the  registered  office  of  the  com- 
pany, and  at  the  offices  of  their  solicitors  and  London  agents  (if  any)  for  inspection 
at  any  time  during  the  ordinary  hours  of  business :  Rule  8,  and  Order  of  March  2, 
1869. 

Notice  to  Ceeditors. 

"  The  company  shall  within  seven  days  after  the  filing  of  such  affidavit,  or  such 
further  time  as  the  judge  may  allow,  send  to  each  creditor  whose  name  is  entered 
in  the  said  list  a  notice  stating  the  amount  of  the  proprosed  reduction  of  capital 
and  the  amount  of  the  debt  for  which  such  creditor  is  entered  in  the  said  Kst,  and 
the  time  (such  time  to  be  fixed  by  the  judge)  within  which,  if  he  claims  to  be  a 
creditor  for  a  larger  amount,  he  must  send  in  his  name  and  address,  and  the 
particulars  of  his  debt  or  claim,  and  the  name  and  address  of  his  solicitor  (if  any) 
to  the  solicitor  of  the  company :  Gen.  Ord.  March,  1868,  rule  9. 

Notice  of  List  to  be  published  and  verified. 

"  Notice  of  the  list  of  creditors  shall  after  the  filing  of  the  affidavit  mentioned  in 
the  6th  of  these  rules  be  published  at  such  times,  and  in  such  newspapers,  as 
the  judge  shall  direct.  Every  such  notice  shall  state  the  amount  of  the  proposed 
reduction  of  capital  and  the  places  where  the  aforesaid  list  of  creditors  may  be 
inspected,  and  the  time  within  which  creditors  of  the  company  who  are  not  entered 
on  the  said  hst  and  are  desirous  of  being  entered  therein  must  send  in  their  names 
and  addresses,  and  the  particulars  of  their  debts  or  claims,  and  the  names  and 
addresses  of  their  solicitors  (if  any)  to  the  solicitor  of  the  company  " :  Gen.  Ord. 
March,  1868,  rule  10. 

"  The  company  shall  within  such  time  as  the  judge  shall  direct  file  an  affidavit 
made  by  the  person  to  whom  the  particulars  of  debts  or  claims  are  by  such  notices 
as  are  mentioned  in  the  9th  and  10th  rules  of  this  order  required  to  be  sent  in, 
stating  the  result  of  such  notices  respectively,  and  verifying  a  list  containing  the 
names  and  addresses  of  the  persons  (if  any)  who  shall  have  sent  in  the  particulars 
of  their  debts  or  claims  in  pursuance  of  such  notices  respectively,  and  the 
amounts  of  such  debts  or  claims,  and  some  competent  officer  of  the  company 
shall  give  in  such  affidavit,  and  shall  in  such  list  distinguish  which  (if  any)  of 
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such  debts  and  claims  are  wholly,  or  as  to  any  and  what  part  thereof,  disputed  by 
the  company."    The  list  and  office  copy  of  the  affidavit  to  be  left  in  chambers 
Gen.  Ord.  March,  1868,  rule  11. 

Notice  to  prove  Debt. 

"  If  any  debt  or  claim  the  particulars  of  which  are  so  sent  in  shall  not  be  ad- 
mitted by  the  company  at  its  full  amount,  then  and  in  every  such  case,  unless 
the  company  are  willing  to  set  apart  and  appropriate  as  the  judge  shall  direct  the 
full  amount  of  such  debt  or  claim,  the  company  shall,  if  the  judge  so  du'eot,  send 
to  the  creditor  a  notice  that  he  is  required  to  come  in  and  prove  such  debt  or 
claim,  or  such  part  thereof  as  is  not  admitted  by  the  company,  by  a  day  to  be 
therein  named,"  &c. :  Gen.  Ord.  March,  1868,  rule  12. 

Costs  of  Peoof. 

Such  creditors  as  come  in  to  prove  their  debts  or  claims  as  mentioned  in  the 
12th  rule  are  to  be  allowed  their  costs  of  proof  against  the  company,  and  be 
answerable  for  costs :  Gen.  Ord.  March,  1868,  rule  13. 

Chief  Clerk's  Certificate. 

"  The  result  of  the  settlement  of  the  list  of  creditors  shall  be  stated  in  a  certifi- 
cate by  the  chief  clerk,  and  such  certificate  shall  state  what  debts  or  claims  (if 
any)  have  been  disallowed,  and  shall  distinguish  the  debts  or  claims  the  full 
amount  of  which  the  company  are  willing  to  set  apart  and  appropriate,  and  the 
debts  or  claims  (if  any)  the  amount  of  which  has  been  fixed  by  inquiry  and  adju- 
dication in  manner  provided  by  sect.  14  of  the  said  Act,  and  the  debts  or  claims 
(if  any)  the  full  amount  of  which  is  not  admitted  by  the  company,  nor  such  as 
the  company  are  wiUing  to  set  apart  and  appropriate,  and  the  amount  of  which 
has  not  been  fixed  by  inquiry  and  adjudication  as  aforesaid ;  and  shall  shew  which 
of  the  creditors  have  consented  in  writing  to  the  proposed  reduction,  and  the 
total  amount  of  the  debts  due  to  them,  and  the  total  amount  of  the  debts  or 
claims  the  payment  of  which  has  been  secured  in  manner  provided  by  the  said 
14th  section,  and  the  persons  to  or  by  whom  the  same  are  due  or  claimed ;  but  it 
shall  not  be  necessary  to  shew  in  such  certificate  the  several  amounts  of  the  debts 
or  claims  of  any  persons  who  have  consented  in  writing  to  the  proposed  reduction, 
or  the  payment  of  whose  debts  or  claims  has  been  secured  as  aforesaid  " :  Gen.  Ord. 
March,  1868,  rule  14,  and  Gen.  Ord.  Marcli,  1869. 

Hearing  of  Petition — Order. 

After  eight  clear  days  from  the  filing  of  the  certificate  the  petition  may  be 
placed  in  the  list  of  petitions  upon  a  note  from  the  chief  clerk  stating  that  the 
certificate  has  been  filed  and  become  binding  :  Gen.  Ord.  March,  1868,  rule  15. 

Before  the  hearing  of  the  petition  notices  stating  the  day  on  which  the  same  is 
appointed  to  be  heard  shall  be  published  at  siich  times  and  in  such  newspapers  as 
the  judge  shall  direct :  Gen.  Ord.  March,  1868,  rule  16. 

"  Any  creditor  settled  on  the  said  list  whose  debt  or  claim  has  not  before  the 
hearino-  of  the  petition  been  discharged  or  determined,  or  been  secured  in  manner 
provided  by  the  14th  section  of  the  said  Act,  and  who  has  not  before  the  hearing 
signed  a  consent  to  the  proposed  rcd\iction  of  the  capital,  may,  if  he  thinks  fit. 
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upon  giving  two  clear  days'  notice  to  the  solicitor  of  the  company  of  his  inten- 
tion so  to  do,  appear  at  the  hearing  of  the  petition  and  oppose  the  application  ": 
Gen.  Ord.  March,  1868,  rule  17. 

"  "Where  a  creditor  who  appears  at  the  hearing  under  the  last  rule  is  a  creditor 
the  full  amount  of  whose  debt  or  claim  is  not  admitted  by  the  company,  and  the 
validity  of  such  debt  or  claim  has  not  been  inquired  into  and  adjudicated  upon 
under  sect.  14  of  the  said  Act,  the  costs  of  and  occasioned  by  his  appearance  shall 
be  dealt  with  as  to  the  Court  shall  seem  just,  but  in  all  other  cases  a  creditor 
appearing  under  the  last  preceding  rule  shall  be  entitled  to  the  costs  of  such 
appearance  unless  the  Court  shall  be  of  opinion  that  in  the  circumstances  of  the 
particular  case  his  costs  ought  not  to  be  allowed":  Gen.  Ord.  March,  1868, 
rule  18. 

"  When  the  petition  comes  on  to  be  heard  the  Court  may,  if  it  shall  so  think 
jfit,  give  such  directions  as  may  seem  proper  with  reference  to  securing  in  manner 
mentioned  in  sect.  14  of  the  said  Act  the  payment  of  the  debts  or  claims  of  any 
creditors  who  do  not  consent  to  the  proposed  deduction  ;  and  the  further  hearing 
of  the  petition  may,  if  the  Court  shall  think  fit,  be  adjourned  for  the  purpose  of 
allowing  any  steps  to  be  taken  with  reference  to  the  securing  in  manner  aforesaid 
the  payment  of  such  debts  or  claims  " :  Gen.  Ord.  March,  1868,  rule  19. 

On  the  hearing  of  the  petition  the  Court,  if  satisfied  that  with  respect  to  every 
creditor  of  the  company  who,  under  the  provisions  of  this  Act,  is  entitled  to 
object  to  the  reduction,  either  his  consent  to  the  reduction  has  been  obtained  or 
his  debt  or  claim  has  been  discharged,  or  has  determined,  or  has  been  secured, 
may  make  an  order  confirming  the  reduction  on  such  terms  and  subject  to  such 
conditions  as  it  deems  fit :  30  &  31  Victt  c.  131,  s.  9. 

"  Where  the  Court  makes  an  order  confirming  a  reduction,  suoh  order  shall 
give  directions  in  what  manner,  and  in  what  newspapers,  and  at  what  times,  notice 
of  the  registration  of  the  order  and  of  such  minute  as  mentioned  in  the  15th  sec- 
tion of  the  Act  is  to  be  published;  and  is  to  fix  the  date  rmtil  which  the  words 
'  and  Reduced '  are  to  be  deemed  part  of  the  name  of  the  company,  as  mentioned 
in  the  10th  section  of  the  Act " :  Gen.  Ord.  March,  1868,  rule  20. 

Three  weeks  from  the  date  of  the  order  is  a  common  period  to  be  fixed  for  the 
discontinuance  of  the  term  "  and  Eeduced  ":  lie  Sharpe,  Stewa/rt,  &  Co.,  L.  E. 
5  Eq.  155 ;  Be  Estate  Co.,  L.  E.  5  Ch.  407.  But  a  fortnight  has  sometimes  been 
considered  sufficient :  Be  Telegraph  Construction  Co.,  L.  E.  10  Eq.  384,  389  ;  Be 
Credit  Fancier  Co.,  L.  R.  11  Eq.  356. 

Eegistration  of  Oedee  and  Minute. 

The  Registrar  of  Joint  Stock  Companies,  upon  the  production  to  him  of  the 
order  confirming  the  reduction  of  capital,  and  the  delivery  to  him  of  a  copy  of 
the  order,  and  of  a  minute  (approved  by  the  Court)  shewing,  with  respect  to  the 
capital  of  the  company,  as  altered  by  the  order,  the  amount  of  such  capital,  the 
number  of  shares  in  which  it  is  to  be  divided,  and  the  amount  of  each  share, 
shall  register  the  order  and  minute,  and  on  the  registration  the  special  resolution 
confirmed  by  the  order  so  registered  shall  take  effect. 

Notice  of  such  registration  shall  be  published  in  such  manner  as  the  Court 
may  direct. 

The  registrar  shall  certify  under  his  hand  the  registration  of  the  order  and 
minute,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  requisitions 
of  the  Act  with  respect  to  the  reduction  of  capital  have  been  complied  with,  and 
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that  the  capital  of  the  company  is  such  as  is  stated  in  the  minute :  30  &  31  Vict. 
c.  131,  s.  15. 

The  minute  is  usually  as  follows:  "The  capital  of  the  company  is  divided 
into  —  shares  of  £ —  each  " :  Me  Sharpe,  Stewart,  A  Co.,  L.  E.  5  Eq.  155  ;  Se 
Credit  Fonder  of  England,  L.  R.  11  Eq.  356 ;  Orders,  ante,  pp.  788,  789. 

The  Joint  Stock  Companies  Arrangement  Acr,  1870. 
33  d  34  Vict.  c.  104 

"  Where  any  compromise  or  arrangement  shall  be  proposed  between  a  company 
which  is,  at  the  time  of  the  passing  of  this  Act  or  afterwards,  in  the  course  of 
being  wound  up,  either  Toluntarily  or  by  or  under  the  supervision  of  the  Court, 
under  the  Companies  Acts,  1862  and  1867,  or  either  of  them,  and  the  creditors  of 
such  company,  or  any  class  of  such  creditors,  it  shall  be  lawful  for  the  Court  in 
addition  to  any  other  of  its  powers,  on  the  application  in  a  summary  way  of  any 
creditor  or  the  liquidator,  to  order  that  a  meeting  of  such  creditors  or  class  of 
creditors  shall  be  summoned  in  such  manner  as  the  Court  shall  direct ;  and  if  a 
majority  in  number,  representing  three-fourths  in  value  of  such  creditors  or  class, 
of  creditors  present  either  in  person  or  by  proxy  at  such  meeting,  shall  ^ree  to 
any  arrangement  or  compromise,  such  arrangement  or  compromise  shall,  if 
sanctioned  by  an  order  of  the  Court,  be  binding  on  all  such  creditors  or  class  of 
creditors,  as  the  case  may  be,  and  also  on  the  liquidators  and  contributories  of  the 
said  company":  sect.  2. 

For  cases  under  this  Act,  see  Albert  Life  Assurance  Co.,  Law  Rep.  6  Ch.  381 ; 
He  Tunis  Bailways  Co.,  30  L.  T.  512 ;  31  L.  T.  264 ;  Re  Western  of  Canada  Oil 
Co.,  W.  IT.  (1874)  148,  cited  in  Buckley,  2nd  ed.  489. 

The  sanction  of  three-fourths  in  value  of  the  creditors  present  at  the  meeting 
has  been  held  sufficient :  Re  Bessemer  Steel  Co.,  L.  R.  1  Ch.  D.  251 ;  Re  Tunis 
Railways  Co.  (L.JJ.),  July  11, 1874. 

"The  word  'company'  in  this  Act  shall  mean  any  company  liable  to  be  wound 
up  under  '  The  Companies  Act,  1862 ' "  :  sect.  3. 

"  This  Act  shaU  be  read  and  construed  as  part  of  the  Companies  Act,  1862  "  : 
sect.  4. 
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CHAPTER  XLVI. 

THE  CONFIEMATION  OF  SALES  ACT. 

25  &  26  Vict.  c.  108. 
Sale — Exception  of  Minerals. 

Let  the  petitioners  —  be  at  liberty,  as  trustees  of  the  will  of  —  in 
the  petition  named,  from  time  to  time  to  sell  and  dispose  of  the  lands 
comprising  the  unsold  real  estate  devised  by  the  will  of  the  said  — , 
or  any  part  thereof,  with  an  exception  or  reservation  of  all  or  any  of 
the  minerals  uuder  the  same,  and  of  the  rights  or  powers  of  or  inci- 
dental to  the  working,  getting,  or  can-ying  away  of  such  minerals ; 
and  also  to  sell  and  dispose  of  all  or  any  of  the  minerals  under  the  said 
lands,  and  such  rights  and  powers  as  aforesaid,  apart  from-  the  residue 
of  the  said  lands  and  minerals. 

Powers  of  Sale  and  Exchange,  &c. 

"  Every  trustee  and  other  person  now  or  hereafter  to  become  authorized  to  dis- 
pose of  land  by  way  of  sale,  exchange,  partition,  or  enfranchisement,  may,  unless 
forbidden  by  the  instrument  creating  the  trust  or  power,  so  dispose  of  such  land 
with  an  exception  or  reservation  of  any  minerals,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  working,  getting,  or  caixying  away  of  such  minerals, 
or  may  (uuless  forbidden  as  aforesaid)  dispose  of  by  way  of  sale,  exchange,  or 
jiartition,  the  minerals,  with  or  without  such  rights  or  powers,  separately  from 
the  residue  of  the  land  ;  and  in  either  case  without  prejudice  to  any  future  exer- 
cise of  the  authority  with  respect  to  the  excepted  minerals  or  (as  the  case  may 
be)  the  undisposed  of  land":  25  &  26  Vict.  c.  108,  s.  2. 

"  But  this  enactment  shall  not  enable  any  such  disposition  as  aforesaid  without 
the  previous  sanction  of  the  Court  of  Chancery,  to  be  obtained  on  petition  in  a 
summary  way  of  the  trustee  or  other  person  authorized  as  aforesaid  :  which  sanc- 
tion once  obtained  shall  extend  to  the  enabling  from  time  to  time  of  any  disposi- 
tion within  this  enactment  of  any  part  or  parts  of  the  land  comprised  in  the  order 
to  be  made  on  such  petition,  without  the  necessity  of  any  further  or  other  applica- 
tion to  the  Court "  :  Ibid. 

But  where  the  power  of  sale  was  exercisable  with  the  consent  of  the  tenant  for 
life,  service  on  the  remainderman  has  been  dispensed  with :  lie  Prme,  L.  R  10 
Eq.  531.     , 

The  Court  will  make  an  order  authorizing  the  sale  of  land,  reservino-  the  mine- 
rals, or  of  the  minerals  apart  from  the  land,  without  reference  to  any  particular 
sale :  Be  Willway,  32  L„  J.  (Ch.)  226  ;  1  N.  K.  469. 
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Mortgagees  are  within  the  Act,  and  may  have  leave  to  sell  under  their  power 
of  sale,  with  a  reservation  of  the  minerals  and  incidental  power  of  working  them. 
He  Beaummfs  Trusts,  L.  E.  12  Eq.  86 ;  ^e  Wilkinson's  Trusts,  L.  B.  13  Eq. 
634. 

Parties  to  Petition. 

All  the  beneficiaries  should  either  join  in  or  be  served  with  the  petition :  Re 
Brown,  9  Jur.  (N.S.)  349 ;  11  "W.  E.  19 ;  Be  Palmer's  Wilt,  L.  E.  10  Eq.  408. 

But  where  the  power  of  sale  was  exercisable  with  the  consent  of  the  tenant  for 
life,  service  on  the  remaindermen  has  been  dispensed  with :  Be  Pryae,  L.  E.  10 
Eq.  531. 

Where  mortgagees  apply  for  an  order  under  the  Act,  it  is  not  necessary  that 
subsequent  incumbrancers  should  be  served :  Be  Wilkinson's  Trusts,  L.  R.  13  Eq. 
634. 
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CHAPTER  XLVII.  ^ 

JUDGMENT  DEBTOES  ACT. 
37  &  28  Vict,  c,  112. 
Inquiries. 

Let  the  following  inquiries  be  made  : — 

1.  An  inquiry  what  is  due  to  the  petitioner  under  or  by  virtue  of 
the  judgment  in  the  petition  mentioned. 

2.  An  inquiry  what  lands  and  property  have  been  extended  under 
or  by  virtue  of  the  writ  of  elegit  in  the  petition  mentioned,  and  what 
are  the  nature  and  particulars  of  the  interest  of  the  respondent  E.  D. 
in  such  lands  and  property,  and  of  his  title  thereto. 

3.  An  inquiry  whether  there  are  any,  and,  if  any,  what,  liens,  charges, 
or  incumbrances  upon  the  said  lands,  or  any  and  what  part  thereof, 
and  what  are  their  priorities,  and  what  is  due  on  account  thereof  re- 
spectively.— Adjourn  further  hearing  of  petition.  Gardner  v.  London, 
Chatham,  and  Dover  By.  Co.,  L.  E.  2  Ch.  385. 

Sale  mthoiU  Inquiries — Bailway  Company. 

Tax  the  petitioners  their  costs  of  this  petition  and  consequent  there- 
on, with  liberty  for  them  to  add  such  costs  to  their  debt  of  £868  17«.  Id. 
Let  the  close,  piece,  or  parcel  of  pasture  land  of  which  the  Calne  Eailway 
Company  were  found  by  the  return  to  the  inquisition  taken  on  the 
23rd  of  November,  1867,  in  pursuance  of  the  writ  of  elegit  issued  !»t 
the  suit  of  the  petitioners  as  in  the  petition  mentioned,  f  o  be  possessed, 
&c.,  for  the  residue  of  a  term  of  1000  years,  &c.,  and  also  the  closes, 
pieces,  or  parcels  of  land,  &c.,  of  which  the  said  railway  company  were 
found  by  the  said  return  to  be  seised  in  their  demesne  as  uf  fee,  and 
which  have  been  actually  delivered  to  the  petitioners,  with  the  timber 
thereon,  be  sold  to  —  for  the  sum  of  £ — ,  for  all  the  interest  therein  of  the 
said  company. — Let  the  company  join  in  and  execute  a  proper  convey- 
ance, &c.,  to  be  settled  by  the  judge.  Letthepeiitioneis  be  at  liberty 
to  receive  the  purchase-money  and  apply  the  same  in  discharge  of  the 
said  £368  178.  Id.  interest  and  costs.  Be  Calne  Bailway,  L.  R.  9  Eq. 
658. 
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Dkliveey  of  Land  in  Execution. 

"  No  judgment,  statute,  or  recognizance  to  be  enterediip  after  the  passing  of  this 
Act  shall  affect  any  land  (of  whatever  tenure)  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  eligit  or  other  lawful  autho- 
rity, in  pursuance  of  such  judgment,  statute,  or  recc^nizance  ":  sect.  1. 

"In  the  construction  of  this  Act  the  term  'judgment'  shall  be  taken  to  in- 
clude registered  decrees,  orders  of  Courts  of  Equity  and  Bankruptcy,  and  other 
orders  having  the  operation  of  a  judgment;  and  the  term  'land'  shall  be  taken 
to  include  all  hereditaments,  corporeal  or  incorporeal,  or  any  interest  therein  ; 
and  the  term  '  debtor '  shall  be  taken  to  include  husbands  of  married  women, 
assignees  of  bankrupts,  committees  of  lunatics,  and  the  heirs  or  devisees  of  de- 
ceased persons  " :  sect  2. 

AVrits  of  execution  are  to  be  registered  in  manner  prescribed  by  23  &  24  Vict. 
c.  38,  s.  3. 

Order  for  Sale. 

"  Every  creditor  to  whom  any  land  of  his  debtor  shall  have  been  actually  de- 
livered in  execution  by  virtue  of  any  such  judgment,  statute,  or  recognizance,  and 
whose  writ  or  other  process  of  execution  shall  be  duly  registered,  shall  be  entitled 
forthwith,  or  at  any  time  afterwards  while  the  registry  of  such  writ  or  process 
shall  continue  in  force,  to  obtain  from  the  Court  of  Chancery,  upon  petition  in  a 
summary  way,  an  order  for  the  sale  of  his  debtor's  interest  in  such  land,  and 
every  such  petition  may  be  served  upon  the  debtor  only ;  and  thereupon  the 
Court  shall  direct  aU  such  inquiries  to  be  made  as  to  the  nature  and  particulars- 
of  the  debtor's  interest  in  such  land,  and  his  title  thereto,  as  shall  appear  to  be 
necessary  or  proper  " :  sect.  4. 

"  And  in  making  such  inquiries,  and  generally  in  carrying  into  effect  such 
order  for  sale,  the  practice  of  the  said  Court  with  respect  to  sales  of  real  estates  of 
deceased  persons  for  the  payment  of  debts  shall  be  adopted  and  followed  so  far  as 
the  same  may  be  found  conveniently  applicable  ":  Ibid. 

Where  it  is  not  clear  that  the  debtor  has  any  saleable  interest  the  Court  will 
merely  direct  inquiries  as  to  the  debtor's  interest :  JRe  Bishop  Waltham  By.  Co., 
14  W.  E.  1008 ;  L.  E.  2  Ch.  382 ;  Gardner  v.  London,  Chatham,  and  Dover  By. 
Co.,  L.  E.  2  Ch.  385 ;  Order,  p.  798. 

But  the  surplus  lands  of  a  railway  not -required  for  the  undertaking  have  been 
sold  under  the  Act  without  directing  any  preliminary  inquiries :  Be  Calve  By. 
Co.  L.  E.  Eq.  658  ;  Order,  p.  798.  See  also  Stdl  and  Hornsea  By.  Co.,  L.  E. 
2  Eq.  262. 

Equitable  interests  are  within  the  Act.  And  an  order  of  the  Court,  whether  in 
form  for  a  writ  of  assistance  or  of  sequestration  or  for  a  receiver,  will  be  a  de- 
livery of  execution  within  the  statute  :  Hatton  v.  Eayward,  L.  E.  9  Ch.  229.  See 
also  Be  Cowbridge  By.  Co.,  L.  E.  5  Eq.  413 ;  Quest  v.  Cowbridge  By.  Co.,  L.  E. 
6  Eq.  619 ;  Mildred  v.  Austin,  L.  E.  8  Eq.  220 ;  Be  Duke  of  Newcastle,  L.  E. 
8  Eq.  700 ;  Earl  of  Cork  v.  Bussell,  L.  E.  13  Eq.  210  ;  Wells  v.  Kilpin,  L.  E. 
18  Eq.  298. 

Other  Creditors — Notice  of  Sale. 

"  If  it  shall  appear  on  making  such  inquiries  that  any  other  debt  due  on  any 
judgment,  statute,  or  recognizance  is  a  charge  on  such  land,  the  creditor  entitled 
10  the  benefit  of  such  charge  (whether  prior  or  subsequent  to  the  charge  of  the 
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petitioner,  shall  be  served  with  notice  of  the  said  order  for  sale,  and  shall  after 
such  service  be  bound  thereby,  and  shall  be  at  liberty  to  attend  the  proceedings 
under  the  same,  apd  to  have  the  benefit  thereof;  and  the  proceeds  of  such  sale 
shall  be  distributed  among  the  persons  who  may  be  found  entitled  thereto,  accord- 
ing to  their  respective  priorities  " :  sect.  5. 

Parties  claiming  ottder  Debtor. 

"  Every  person  claiming  any  interest  in  such  land  through  or  under  the  debtor, 
by  any  means  subsequent  to  the  delivery  of  such  land  in  execution  as  aforesaid, 
shall  be  bound  by  every  such  order  for  sale,  and  by  all  the  proceedings  conse- 
quent thereon  " :  sect.  7. 
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CHAPTER  XLVIII. 

THE  COUNTY  COUETS  ACTS,  1865  and  1867. 
28  &  29  YiCT.  c.  99 ;  30  &  31  Vict,  c.  142. 

Jurisdiction. 

The  County  Courts  have  authority  in  the  following  cases  : 

(1.)  In  all  suits  by  creditors'  legatees  (whether  specific,  pecuniary,  or  resi- 
duary), devisees  (whether  in  trust  or  otherwise),  heirs-at-law,  or  next  of 
kin  in  which  the  personal  or  real,  or  personal  and  real  estate  s^ainst,  or 
for  an  account  or  administration  of  which,  the  demand  may  he  made, 
shall  not  exceed  in  amount  or  value  the  sum  of  £500 : 

(2.).  In  all  suits  for  the  execution  of  trusts  in  which  the  trust  estate  or  fund 
shall  not  exceed  in  amount  or  value  the  sum  of  £500  : 

(3.)  In  all  suits  for  foreclosure  or  redemption,  or  for  enforcing  any  charge  or 
lien,  where  the  mortgage,  charge,  or  lien  shall  not  exceed  in  amount 
the  sum  of  £500 : 

(4.)  In  all  suits  for  specific  performance  of,  or  for  the  reforming,  delivery-up, 
or  cancelliuo;  of  any  agreement  for  the  sale,  purchase,  or  lease  of  any 
property,  where,  in  the  case  of  a  sale  or  purchase,  the  purchase-money, 
or  in  the  case  of  a  lease  the  value  of  the  property,  shall  not  exceed 
£500 : 

(5.)  In  all  proceedings  under  the  Trustee  Relief  Acts,  or  under  the  Trustee 
Acts,  or  under  any  of  such  Acts,  in  which  the  trust  estate  or  fund  to 
which  the  proceedings  relate  shall  not  exceed  in  amount  or  value  the 
sum  of  £500 : 

(6  )  In  all  proceedings  relating  to  the  maintenance  or  advancement  of  infants 
in  which  the  property  of  the  infant  shall  not  exceed  in  amount  or  value 
the  sum  of  £500 : 

(7.)  In  all  suits  for  the  dissolution  or  winding  up  of  any  partnership  in  which 
the  whole  property,  stock,  and  credits  of  such  partnership  shall  not 
exceed  in  amount  or  value  the  sum  of  £500 : 

(8  )  In  all  proceedings  for  orders  in  the  nature  of  injunctions,  where  the  same 
are  requisite  for  granting  relief  in  any  matter  in  which  jurisdiction  is 
given  by  this  Act  to  the  County  Court,  or  for  stay  of  proceedings  at 
law  to  recover  any  debt  proveable  under  a  decree  for  the  administration 
of  an  estate  made  by  the  Court  to  which  the  application  for  the  order 
to  stay  proceedings  is  made :  28  &  29  Vict.  c.  99,  s.  1 ;  30  &  31  Vict. 
c.  142,  ss.  9,  33. 
The  provisions  contained  in  the  5th,  7th,  8th,  and  10th  sections  of  the  County 
Courts  Act  1867  (30  &  31  Viot.  c.  142),  apply  to  all  actions  commenced  or 
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pending  in  the  said  HigL.  Court  of  Justice  in  whicli  any  relief  is  sought  which 
can  be  given  in  a  County  Court:  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  67. 

Sect.  5  of  the  County  Courts  Act,  1867,  applies  to  costs  in  the  superior  Courts 
where  the  pit  recovers  less  than  £20  in  an  action  on  contract  or  £10  on  tort. 
Sect.  7  applies  to  the  cases  where  a  judge  of  the  superior  Court  may  order  a  cause 
to  be  tried  in  a  County  Court.  Sect.  8  applies  to  the  transfer  of  proceedings  from 
the  Court  of  Chancery  to  County  Courts.    See  infra,  Tbausfeb. 

The  Acts  conferring  equitable  jurisdiction  on  the  County  Courts  do  not  prohibit 
or  restrict  a  pit  from  instituting  proceedings  in  the  Court  of  Chancery :  Brown  v. 
Rye,  L.  R,  .17  Eq.  343 ;  SiMrd  v.  flme,  L.  R.  5  Ch.  274. 

Transfers  to  and  from  County  Court.' 

Transfer  to  County  Court. 

Let  this  matter  and  cause  now  attached  to  the  Court  of  the  Vice.- 
Chancellor  — •  be  transferred  to  the  County  Court  — ,  holden  at  — . 

Transfer  from  Cownty  Court. 

Let  this  cause  be  transferred  from  the  County  Court  of  — ,  holden' 
at  — ,  to  the  Court  of  Vice-Chancellor  — ■,  and  marked  accordingly  in 
the  book  kept  by  the  clerk  of  records  and  writs,  and  Let  the  same 
when  so  transferred  be  hereafter  considered  as  a  cause  originally 
marked  for  the  Lord  Chancellor,  and  attached  to  the  Court  of  the 
Vice-Chancellor  — ,  and  Let  the  registrar  of  the  said  County  Conrt 
transmit  the  plaint  in  Equity,  No.  — ,  and  all  proceedings  in  this 
cause  to  the  office  of  the  clerk  of  records  and  writs  in  Chancery.  Let 
all  questions  as  to  costs  be  reserved. 

ttetransfer  to  the  County  Court. 

Let  this  suit,  which  was  instituted  in  the  County  Court  of  — ,  and 
which  was  transferred  to  this  Court  by  the  order,  dated,  &c.,  be  retrans- 
ferred  to  the  said  County  Court  of  — ,  and  be  carried  on  and  prose- 
cuted in  the  said  County  Court  notwithstanding  the  subject-matter 
thereof  exceeds  the  limit  in  point  of  amount  to  which  the  jurisdiction 
■of  the  County  €ourts  is  limited  by  the  28  &  29  Vict.  c.  99. 

Transfer. 

Any  suit  or  matter  pending  under  the  Act  may,  after  hearing  a  summons 
served  upon  the  other  party  or  parties^  be  transferred  to  the  Court  of  Chancery 
upon  such  teniis,  if  any,  as  to  security  for  costs,  or  otherwise,  as  the  judge  may 
ithink  fit-:  28  &  29  Vict.  o.  99,  s.  3. 

Where  any  suit  or  proceeding  shall  be  depending  in  the  High  Court  of  Chan- 
<cery,  which  might  have  been  commenced  in  a  County  Court,  any  of  the  parties 
may  apply  at  chambers  to  have  the  same  transferred  to  the  County  Court,  and 
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the  judge  has  power  to  make  an  order  for  the  transfer :  30  &  31  Vict.  c.  142, 
S.8. 

Special  reasons  must  be  given  for  the  transfer  asked :  Picard  v.  Eine,  18  L.  T. 
(N.S.)  705 ;  Maudedey  v.  MaudesUy,  Ibid.  51 ;  cited  in  Dan.  5th  ed.  p.  1973. 

And  the  transfer  being  a  matter  for  the  discretion  of  the  judge,  the  Court  of 
Appeal  will  not  interfere  with  it :  Lindford  v.  Ovdgeon,  L.  R.  6  Ch.  359. 

If  during  the  progress  of  any  suit  or  matter  it  shall  be  made  to  appear  to  the 
Court  that  the  subject-matter  exceeds  the  limit  in  point  of  amount  to  which  the 
jurisdiction  of  the  County  Courts  is  limited,  it  shall  not  affect  the  validity  of  any 
decree  or  order,  or  decree  already  made,  but  it  shall  be  the  duty  of  the  Court ,  to 
direct  the  said  suit  or  matter  to  be  transferred  to  the  Court  of  Chancery :  28  &  29 
Vict.  c.  99,  s.  9. 

But  application  may  be  made  to  the  Vice-Chancellor  at  chambers  authorizing 
the  suit  or  matter  to  be  carried  on  and  prosecuted  in  the  County  Court  notwith- 
standing such  excess,  &c. :  Ibid. 

Whenever  an  action  or  suit  is  brought  in  a  County  Com-t  which  the  judge  has 
no  jurisdiction  to  try,  the  judge  shall  order  the  cause  to  be  struck  out,  and  shall, 
imless  the  parties  consent  to  the  Court  having  jurisdiction  to  try  the  same,  have 
power  to  award  costs,  &c. :  30  &  31  Vict.  c.  142,  s.  14. 

This  latter  section  does  not  repeal  the  9th  section  of  the  28  &  29  Vict.  c.  99, 
s.  9.  Where  it  appears  from  the  plaint  that  the  County  Court  has  no  jurisdiction 
the  suit  ought  to  be  dismissed  under  the  14th  section  of  the  30  &  31  Vict.  C.  142 : 
Thomson  v.  Flinn,  L.  R.  17  Eq.  415. 

But  where  the  want  of  jurisdiction  appears  only  from  evidence  produced  after 
the  institution  of  the  suit  the  proceedings  should  be  transferred  to  the  Court  of 
Chancery  under  the  9th  section  of  the  28  &  29  Vict.  c.  99 :  S.  C. 

Where  an  order  of  a  County  Court  directed  the  transfer  of  a  cause  to  the 
Court  c£  Chancery,  and  also  directed  the  payment  of  costs,  it  was  held  that  there 
was  no  jurisdiction  left  to  make  the  order  for  costs :  Hares  v.  Lee,  L.  R.  10  Eq. 
683. 

Appeal  from  County  Codet. 

When  it  lies. 

An  appeal  lies  on  any  matter  of  law  or  equity,  or  on  the  admission  or  rejection 
of  any  evidence.  But  no  appeal  lies  against  any  decision  of  a  County  Court 
given  upon  any  question  as  to  the  value  of  any  real  or  personal  property  for  the 
purpose  of  determining  the  question  of  the  jurisdiction  of  the  Court;  nor  to^ 
appeal  against  a  decision  of  the  County  Court,  on  the  ground  that  the  proceedings- 
should  have  been  taken  in  any  other  County  Court:  28  &  29  Vict.  c.  99,  s.  18  ;, 
see  also  30  &  31  Vict.  c.  142,  s.  13. 

All  appeals  from  a  County  Court  or  from  any  other  inferior  Court  which  might 
before  the  passing  of  the  Judicature  Act,  1873,  have  been  brought  to  amy  Court 
or  judge  whose  jurisdiction  is  transferred  to  the  High  Court  of  Justice,  may  be 
heard  by  Divisional  Courts  of  the  High  Court  of  Justice:  36  &  37  Vict.  c.  66, 
s.  45. 

The  determination  of  such  appeals  by  such  Divisional  Courts  is  to  be  final, 
unless  special  leave  to  appeal  to  the  Court  of  Appeal  shall  be  given  by  the 
Divisional  Court  by  which  any  such  appeal  shall  have  been  heard :  Ibid. 

The  business  of  the  Chancery  Division  assigned  by  the  Judicature  Act,  1873, 
does  not  include  County  Court  appeals :  36  &  37  Vict.  c.  66,  s.  34. 
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Appeal  by  Way  of  Motion. 

"  In  any  cause,  suit,  or  proceeding  other  than  a  proceeding  in  banliruptcy, 
tried  or  heard  in  any  County  Court,  and  in  which  any  person  aggrieved  has  a, 
right  of  appeal,  it  shall  be  lawful  for  any  person  aggrieved  by  the  ruling,  order, 
direction,  or  decision  of  the  judge  at  any  time  within  eight  days  after  the  same 
shall  have  been  made  or  given,  to  appeal  against  such  ruling,  order,  direction,  or 
decision  by  motion  to  the  Court  to  which  such  appeal  lies,  instead  of  by  special, 
case,  such  motion  to  be  ex  parte  in  the  first  instance,  and  to  be  granted  on  such 
terms  as  to  conts,  security,  or  stay  of  proceedings  as  to  the  Court  to  which  such 
motion  shall  be  made  shall  seem  fit.  And  if  the  Court  to  which  such  appeal, 
lies  be  not  then  sitting,  such  motion  may  be  made  before  any  judge  of  a  superior 
Court  sitting  in  chambers":  The  County  Courts  Act,  1875  (38  &  39  Vict.  c.  50), 
s.  6. 

Appeal  ?y  Special  Case. 

"  Any  party  dissatisfied  with  the  judgment,  order,  or  direction  of  the  Courb  in- 
point  of  law,  or  upon  the  admission  or  rejection  of  evidence,  may  before  the- 
rising  of  the  Court  on  the  day  on  which  judgment  was  pronounced,  deliver  to  the 
registrar  a  statement  in  writing  signed  by  him,  his  counsel,  or  solicitor,  containing 
the  grounds  of  his  dissatisfaction ;  and  in  the  event  of  no  such  statement  being, 
delivered,  the  successful  party  may  proceed  on  the  judgment,  unless  the  judge- 
shall  otherwise  order  ;  but  the  judge  may  direct  proceedings  to  be  taken  on  the 
judgment,  notwithstanding  such  statement  has  been  delivered :  provided  that  the 
party  so  dissatisfied  may  appeal  on  grounds  different  from  those  contained  in 
such  statement,  and  although  he  shall  not  have  delivered  any  such  statement " :. 
County  Court  Orders,  1875,  Order  29,  rule  1. 

"  The  appellant  shall  within  three  days  next  after  the  case  has  been  signed  and 
sealed  transmit  the  same  with  a  copy  thereof  under  the  seal  of  the  Court,  by  post 
or  otherwise,  to  the  proper  officer  of  the  High  Court  of  Justice,  and  shall  give  notice, 
by  post  or  otherwise,  to  the  successful  party  that  he  has  done  so ;  in  default  whereof 
the  successful  party  may  proceed  on  the  judgment  as  if  no  appeal  had  been  made, 
and  shall,  on  the  application  to  the  Court,  be  entitled  to  such  costs  as  he  shall  have 
incurred  in  consequence  of  the  appellant's  proceedings :  provided  that,  instead  of 
proceeding  on  such  judgment,  the  respondent,  if  he  think  fit,  may,  within  twenty- 
eight  clear  days  from  the  signing  and  sealing  of  the  case,  transmit  it  in  the 
manner  prescribed,  and  give  the  like  notice  to  the  appellant  of  such  trans- 
mission " :  County  Court  Orders,  1875,  Order  29,  rule  8. 

"  When  the  Court  of  Appeal  has  pronounced  judgment  either  party  may  deposit 
the  same,  or  an  office  copy  thereof,  with  the  registrar  of  the  County  Court,  and 
upon  being  so  deposited  such  judgment  shall  be  filed  and  may  be  enforced  as  if 
it  had  been  made  by  the  County  Court " :  County  Court  Orders,  1875,  Order  29, 
rule  9. 

A  new  trial  in  pursuance  of  the  Order  of  the  Court  of  Appeal  shall  be  entered 
for  trial  at  the  County  Court  which  shall,  be  holden  next  after  twelve  clear  days 
from  the  time  when  such  order  or  office  copy  thereof  shall  have  been  depositedj 
&c. :  see  rule  10. 

As  to  proceedings  on  judgment  of  Court  of  Appeal,  see  rnle  11. 

"  The  foregoing  rules  in  this  order  shall  not  apply  to  appeals  by  motion,  but 
such  appeals  may  be  had  under  the  provisions  of  sect.  6  of  the  County  Courts 
Act,  1875  "  •  County  Court  Orders,  1875,  Order  29,  rule  12. 
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CHAPTER  XLIX. 

THE  RAILWAY  COMPANIES  AGT,  1867. 
30  &  31  Vjct.  c.  127. 

Meceiver  of  Undertaking —  Sect.  5. 

Let  E.  D.  N.,  the  secretary  of  the  Stafford  and  TJttoxeter  Railway 
Company,  upon  first  giving  security,  be  appointed  to  manage  the 
general  undertaking  of  the  said  railway  company  as  defined  or  re- 
ferred to  in  the  Stafford  and  TJttoxeter  Railway  Act,  1862,  and  the 
Stafford  and  Dttoxeter  Railway  Act,  1865,  and  the  works  and  pro- 
perty comprised  in  such  general  undertaking  or  connected  therewith, 
and  to  receive  the  tolls  and  sums  of  money  accruing  upon  or  out  of 
the  said  general  undertaking.  Let  the  said  manager  and  receiver  out 
of  the  money  to  be  received  by  him  pay  all  expenses  proper  and 
necessary  for  the  maintenance,  management,  and  working  of  the  said 
general  undertaking. — Directions  to  pass  accounts  and  pay  balances 
into  Court.— Liberty  to  apply  as  to  payments  to  be  made  by  re- 
ceiver.— Let  the  following  account  and  inquiry  be  made: — 1.  An 
account  of  what  is  due  to  the  petitioners  for  principal,  interest,  and 
costs  upon  their  judgment  debt  in  the  petition  mentioned.  2.  An 
inquiry  whether  there  ai-e  any  other  and  what  debts  of  the  company, 
and  whether  the  same  or  any  and  which  of  them  are  incumbrances  on 
the  said  undertaking,  or  the  tolls  or  money  arising  therefrom,  or  any 
and  what  parts  thereof  respectively  ;  and  how  the  said  incumbrances 
were  respectively  created,  and  what  are  the  rights  and  priorities  of 
the  persons  for  the  time  being  interested  therein. — A.djourn  further 
consideration. — Liberty  to  apply.  Be  Stafford  and  TJttoxeter  By.  Co,, 
W.  N.  (1868),  113. 

Protection  of  Kolling  Stock  and  Plant. 

"  The  engines,  tenders,  carriages,  trucks,  machinery,  tools,  fittings,  materials, 
and  effects  constituting  the  rolling  stock  and  plant  used  or  provided  by  a  com- 
pany for  the  purposes  of  traffic  on  their  railway,  or  of  their  stations  or  work- 
shops, shall  not,  after  their  railway  or  any  part  is  open  for  public  traffic,  be  liable 
to  be  taken  in  execution  at  law  or  in  equity  at  any  time  after  the  passing  of  thi.s 
Act  and  before  the  1st  of  September,  1868  (extended  by  31  &  32  Vict.  c.  79,  s,  I, 
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and  33  &  34  Vict.  o.  103),  where  the  judgment  on  which  execution  issues  is  re- 
covered in  an  action  on  a  contract  entered  into  after  the  passing  of  this  Act,  or  in 
an  action  not  on  a  Contract  commenced  after  the  passing  of  this  Act" :  30  &  31 
Vict.  c.  127,  s.  4. 

"  But  the  person  who  has  recovered  any  such  judgment  may  obtain  the 
appointment  of  a  receiver,  and,  if  necessary,  of  a  manager  of  the'  undertaking  of 
the  company,  on  application  by  petition  in  a  summary  way  to  the  Court  of 
Chancery  in  England  or  in  Ireland,  according  to  the  situation  of  the  railway  of 
the  company ;  and  all  money  received  by  such  receiver  or  manager  shall,  after 
due  provision  for  the  working  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  the  direction  of  the 
Court  in  payment  of  the  debts  of  the  company,  and  otherwise,  according  to  the 
rights  and  priorities  of  the  persons  for  the  time  being  interested  therein  " :  Ibid. 

The  petition  should  be  served  on  the  company  only ;  but  the  Court  may  order 
service  on  such  parties  as  the  Court  thinks  fit :  Gen.  Ord.  Jan.  24, 1868,  rule  30  ; 
see  Beddgelert  Co.  19  W.  E.  427. 

Every  order  appointing  a  receiver  or  manager  under  the  4th  section  is  to  direct 
such  accounts  and  inquiries  as  the  Court  may  think  fit  for  ascertaining  the  debts 
of  the  company  and  the  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  the  hands  of  such  receiver  or  manager :  Gren.  Ord.  Jan.  24, 
1868,  rule  31. 

Scheme  foe  Arrangement. 

"  Where  a  company  are  unable  to  meet  their  engagements  with  their  creditors, 
the  directors  may  prepare  a  scheme  of  arrangement  between  their  company  and 
their  creditors  (with  or  without  provisions  for  settling  and  defining  any  rights  of 
shareholders  of  the  company  as  among  themselves,  and  for  raising,  if  necessary, 
additional  share  and  loan  capital,  or  either  of  them),  and  may  file  the  same  in  the 
Court  of  Chancery  in  England  or  in  Ireland,  according  to  the  situation  of  the 
principal  office  of  the  company ;  with  a  declaration  in  writing  under  the  common 
seal  of  the  company  to  the  effect  that  the  company  are  unable  to  meet  their  en- 
gagements with  their  creditors  ;  and  with  an  affidavit  of  the  truth  of  such  declara- 
tion made  by  the  chairman  of  the  board  of  directors,  and  by  the  other  directors, 
or  the  major  part  in  number  of  them,  to  the  best  of  their  respective  judgment 
and  belief":  30  &  31  Vict.  c.  127,  s.  6. 

Every  scheme  must  be  filed  in  the  office  of  the  clerk  of  records  and  writs,  and 
the  declaration  and  affidavit  required  by  sect.  6  must  be  annexed  to  such  scheme, 
and  filed  at  the  same  time  therewith :  Gen.  Ord.  Jan.  24,  1868,  rule  5. 

"  Notice  of  the  filing  of  the  scheme  shall  be  published  in  the  Gazette  ";  30  &  31 
Vict.  c.  127,  s.  8. 

The  notice  must  be  signed  by  the  solicitor  of  the  company  or  his  London- 
agent  ;  and  must  state  whether  the  scheme  contains  any  provisions  for  settling 
and  defining  any  rights  of  shareholders  among  themselves,  or  for  raising  any  and 
what  amount  of  share  or  loan  capital ;  and  must  set  forth  the  name  and  address 
of  the  solicitor  and  London  agent  (if  any)  of  the  company :  Gen.  Ord.  Jan.  24, 
1868,  rule  12. 

"  After  the  filing  of  the  scheme  the  Court  may,  on  the  application  of  the  com- 
pany, on  summons  or  motion  in  a  summary  way,  restrain  any  action  against  the 
company  on  such  terms  as  the  Court  thinks  fit " :  30  &  31  Vict.  o.  127,  s.  7. 

But  no  order  for  restraining  an  action  against  the  company  by  reason  of  a 
scheme  having  been  filed  is  to  be  madr,  except  upon  an  undertaking  by  the  com- 
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pany  to  be  answerable  In  such  damages  (if  any)  as  the  Court  or  judge  at  chambers 
may  think  fit  to  award  in  the  event  of  the  plaintiflF  being  ultimately  held  entitled 
to  proceed  with  such  action ;  and  on  such  further  terms  (if  any)  as  the  Court  or 
judge  may  think  reasonable :  Gen.  Ord.  Jan.  24,  1868,  rule  14. 

After  publication  of  notice  of  the  filing  of  the  scheme  in  the  Gazette,  "  no  exe- 
cution, attachment,  or  other  process  against  the  property  shall  be  available  without 
leave  of  the  Court,  to  be  obtained  on  summons  or  petition  in  a  summary  way"  : 
30  &  31  "Vict.  c.  127,  s.  9. 

And  after  publication  the  creditors  of  the  company  will  not  be  allowed  without 
leave  of  the  Court  to  issue' execution  upon  a  writ  of  sci./os.  obtained  under  sect.  36. 
of  the  Companies  Clauses  Act,  1845,  against  shareholders  of  the  company :  if  e 
Devon  and  Somerset  By.  Co.,  L.  E.  6  Bq.  610 ;  see  also  Be  Teign  Valley  By.  Go., 
17  W.  E.  817. 

"  The  scheme  shall  be  deemed  to  be  assented  to  by  the  holders  of  the  mortgages 
or  bonds  issued  imder  the  authority  of  the  company's  special  Acts  when  it  is  as- 
sented to  in  writing  by  three-fourths  in  value  of  the  holders  of  such  mortgages  or 
bonds,  and  shall  be  deemed  to  be  assented  to  by  holders  of  debenture  stock  of  the 
company  when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  such  stock  "  : 
30  &  31  Vict,  c,  127.  s.  10, 

"  Where  any  reni^charge  or  other  payment  is  charged  on  receipts  of,  or  is  pay- 
able by  the  company  in  consideration  of  the  purchase  of  the  undertaking  of 
another  company,  the  scheme  shall  be  deemed  to  be  assented  to  by  the  holders  of 
such  rent-charge  or  other  payment  when  it  is  assented  to  in  writing  by  three- 
fourths  in  value  of  such  holders  " :  30  &  31  Vict.  c.  127,  s.  11. 

"  The  scheme  shall  be  deemed  to  be  assented  to  by  the  guaranteed  or  preference 
shareholders  of  the  company  when  it  is  assented  to  in  writing  as  follows : — If 
there  is  only  one  class  of  guaranteed  or  preference  shareholders,  then  by  three- 
fourths  in  value  of  that  class ;  and  if  there  are  more  classes  of  guaranteed  or  pre- 
ference shareholders  than  one,  then  by  three-fourths  in  value  of  each  such  class  " : 
30  &  31  Vict  c.  127.  s.  12. 

"  The  scheme  shall  be  deemed  to  be  assented  to  by  the  ordinary  shareholders 
of  the  company  when  it  is  assented  to  at  an  extraordinary  general  meeting  of  the 
company  specially  called  for  that  purpose  "  :  30  &  31  Vict.  c.  127,  s.  13. 

"  Where  the  company  are  lessees  of  a  railway  the  scheme  shall  be  deemed  to  be 
assented  to  by  the  leasing  company  when  it  is  assented  to  as  follows  : — 

In  ^vriting  by  three-fourths  in  value  of  the  holders  of  mortgage  bonds  and 

debenture  stock  of  the  leasing  company : 
If  there  is  only  one  class  of  guaranteed  or  preference  shareholders  of  the 
leasing  company,  then  in  writing  by  three-fourths  in  value  of  that  class, 
and  if  there  are  more  classes  of  guaranteed  or  preference  shareholders  in 
the  leasing  company  than  one,  then  in  writing  by  three-fourths  in  value 
of  each  such  class  : 
By  the  ordinary  shareholders  of  the  leasing  company  at  an  extraordinary 
general  meeting  of  that  company  specially  called  for  that  purpuse  " :  30 
&  31  Vict.  c.  127,  s.  14. 
"  Provided  that  the  assent  to  the  scheme  of  any  class  of  holders  of  mortgages, 
bonds,  or  debenture  stock,  or  of  any  class  of  holders  of  a  rent-charge  or  other  pay- 
ment as  aforesaid,  or  of  any  class  of  guaranteed  or  preference  shareholders,  or  of  a 
leasing  company,  shall  not  be  requisite  in  case  the  scheme  does  not  prejudicially 
affect  any  right  or  interest  of  such  class  or  company  " :  30  &  31  Vict.  c.  127, 

s.  15. 
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Petition  to  confirm  Scheme. 

"  If  at  any  time  within  three  months  after  the  filing  of  the  scheme,  or  within  such 
extended  time  as  the  Court  from  time  to  time  thinks  fit  to  allow,  the  directors  of  the 
company  consider  the  scheme  to  be  assented  to  as  by  this  Act  required,  they  may 
apply  to  the  Court  by  petition  in  a  summary  way  for  confirmation  of  the  scheme, 
notice  of  any  such  application  when  intended  shall  be  published  in  the  Gazette  " : 
30  &  33  Vict.  c.  127,  s.  16. 

"  Every  petition  for  the  confirmation  of  a  scheme  shall  be  presented  by  the 
directors  or  the  major  part  of  them.  Such  petitions  shall  not  set  forth  the  scheme, 
but  only  refer  thereto  "  :  Gen.  Ord.  Jan.  24,  1868,  rule  15. 

"  'J'he  petitioners  presenting  such  petition  as  aforesaid  shall,  for  the  pur- 
poses of  such  petition,  be  treated  as  representing  the  company,  and  the  company 
shall  not  otherwise  appear  on  the  hearing  of  such  petition  " :  Gen.  Ord.  Jan.  24, 
1868,  rule  16. 

"  When  any  petition  to  confirm  a  scheme  is  presented,  the  directors  must 
apply  to  the  judge  in  chambers  to  appoint  a  day  on  which  the  scheme  is  to  come 
into  the  paper  for  hearing :  such'  day  not  to  be  before  the  expiration  of  three 
weeks  from  the  time  of  such  application :  and  must  cause  a  notice  of  the  presenta- 
tion thereof  to  be  inserted  as  follows ;  (that  is  to  say,) — 

(1.)  In  the  case  of  a  company  whose  principal  ofBce  is  within  ten',  miles  from 
the  General  Post  Office,  in  the  London  Gazette,  and  in  such  two  London 
daily  morning  newspapers  as  the  judge  in  chambers  shall  direct : 

(2.)  In  the  case  of  any  other  company,  in  the  London  Gazette,  and  in  such 
two  local  newspapers  circulating  in  the  district  where  the  principal 
office  of  such  company  is  situate  as  the  judge  in  chambers  shall  direct: 

Such  notice  shall  state  the  day  on  which  the  scheme  was  filed,  and  the  day  on 
which"the  petition  was  presented,  and  the  day  on  which  the  same  is  directed  to 
come  into  the  paper  for  hearing,  and  the  name  and  address  of  the  solicitor  and 
London  agent  (if  any)  of  the  company  '' :  Gen.  Ord.  Jan.  24, 1868,  rule  17. 

"  The  petition  shall  not  come  on  to  be  heard  until  at  least  fourteen  clear  days 
after  the  insertion  of  such  notice  as  aforesaid.  Such  notice  shall  at  least  once  in 
every  entire  week,  reckoned  from  Sunday  morning  to  Saturday  evening,  which 
shall  have  elapsed  between  the  time  of  the  first  insertion  thereof  and  the  day  on 
which  the  petition  is  directed  to  come  into  the  paper  for  hearing,  be  again  inserted 
in  such  two  London  or  local  newspapers  as  aforesaid  on  such  day  or  days  as  the 
jdgeu  in  chambers  shall  direct":  Gen.  Ord.  Jan.  24,  1868,  rule  18. 

Appearances. 

"Any  creditor,  shareholder,  or  other  party  whose  rights  or  interests  are 
affected  by  the  scheme,  and  who  is  desirous  to  be  heard  in  opposition  to  the  con- 
firmation thereof,  may  at  least  two  clear  days  before  the  day  on  which  the 
petition  for  confliination  is  directed  to  come  into  the  paper  for  hearing,  enter  an 
appearance  at  the  office  of  the  clerk  of  records  and  writs ;  and  in  default  of  so 
doing  he  will  rot  be  entitled  to  be  heard  unless  by  special  leave  of  the  Court; 
and  having  entered  an  appearance  he  will  be  deemed  to  have  submitted  himself  to 
the  jurisdiction  of  the  Court  as  to  the  payment  of  costs  and  otherwise":  Gen. 
Old.  Jan.  24,  1868,  rule  19. 

"  Any  person  so  entering  an  appearance  shall  be  deemed  to  have  submitted 
himself  to  the  jurisdiction  of  the  Court  as  to  the  paj'ment  of  costs  and  otherwise  " ; 
Gen.  Ord.  Jan.  24,  1868,  rule  20. 
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Outside  creditors  have  a  right  to  appear  on  the  petition  to  confirm  the  scheme 
and  to  oppose  the  confirmation  :  Re  Somerset  and  Dorset  By  Co.,  18  W.  E.  337 ; 
Bristol  and  North  Somerset  By.  Go.,  L.  E.  6  Eq.  448. 

And  where  the  scheme  contains  a  clause  seriously  affecting  the  rights  of  outside 
creditors,  the  Court  will  require  the  assent  in  writing  of  every  such  outside 
creditor  hefore  it  confirms  the  scheme  :  Be  Bristol  and  North  Somerset  By.  Co., 
L.  E.  6  Eq.  448. 

Oeder  on  Petition. 

"  After  hearing  the  directors,  and  any  creditors,  shareholders,  or  other  parties, 
whom  the  Court  thinks  entitled  to  be  heard  on  the  application,  the  Court,  if 
satisfied  that  the  scheme  has  been  within  three  months  after  the  filing  of  it,  or 
such  extended  time  (if  any)  as  the  Court  has  allowed,  assented  to  as  required  by 
this  Act,  and  that  no  sufficient  objection  to  the  scheme  has  been  established,  may 
confirm  the  scheme  "  :  30  &  31  Vict.  c.  127,  s.  17. 

Inrolment  of  Scheme. 

"  The  scheme  when  confirmed  shall  be  inroUed  in  the  Court ;  and  thenceforth 
the  same  shall  be  binding  and  effectual  to  all  intents  ;  and  the  provisions  thereof 
shall,  against  aud  in  favour  of  the  company  and  all  parties  assenting  thereto  or 
bound  thereby,  have  the  like  effect  as  if  they  had  been  enacted  by  Parliament " : 
30  &  31  Vict.  c.  127,  s.  18. 

"  No  scheme  shall  be  deemed  to  have  been  confirmed  by  the  Court  of  Chancery 
until  an  order  for  confirming  the  same  has  been  inroUed  "  :  Gen.  Oid.  Jan.  24, 
1868,  rule  21. 

"  Notice  of  the  confirmation  and  inrolment  of  the  scheme  shall  be  published  in 
the  Gazette  "  :  30  &  31  Vict.  c.  127,  s.  19. 

Notice  of  Order. 

"  Notice  of  any  order  confirmins  a  scheme,  shall  at  least  once  in  every  entire 
week,  reckoned  from  Sunday  morning  to  Saturday  evening,  which  shall  elapse 
between  the  pronouncing  of  such  order  and  the  expiration  of  thirty  days  from 
the  pronouncing  thereof,  be  inserted  in  such  two  newspapers  as  shall  have  been 
appointed  by  the  judge  for  the  insertion  of  advertisements  imder  the  17th  rule  "  : 
Gen.  Ord.  Jan.  24,  1868,  rule  L'2. 

Inrolment  of  Order  confirming  Scheme. 

"  No  order  for  confirming  a  scheme  shall  be  inroUed  until  the  expiration  of 
thirty  days  from  the  day  of  the  same  having  been  pronounced,  exclusive  of  vaca- 
tions": Gen.  Ord.  Jan.  24,  1868,  rule  23. 

"  No  caveat  shall  be  entered  to  stay  the  inrolment  of  any  order  confirming  a 
scheme  but  every  such  order  may  be  inrolled  at  the  expiration  of  thirty  days 
from  the  day  of  the  same  being  pronounced,  unless  in  the  meantime  a  petition  for 
a  rehearin"  shall  have  been  presented,  and  an  order  for  setting  down  such  petition 
obtained  and  served ;  such  thirty  days  to  be  exclusive  of  vacations  " :  Gen.  Ord. 
Jan.  24,  1862,  rule  24. 

Petition  of  Eehearin&. 

"  No  petition  for  a  rehearing,  either  before  the  same  judge,  or  before  the  Lord 
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Chancellor  or  the  Lords  Justices,  of  the  case  on  which  any  order  for  confirming,  or 
order  refusing  to  confirm,  a  scheme  has  been  made,  shall,  unless  by  special  leave 
of  the  Lord  Chancellor  or  the  Lords  Justices,  be  presented  after  the  expiration  of 
thirty  days,  exclusive  of  vacations,  from  the  day  on  which  such  order  was  pro- 
nounced, notwithstanding  that  such  order  may  not  have  been  inrolled":  Gen. 
Ord.  Jan.  24, 1868,  rule  25. 

"  Where  an  order  has  been  made  for  confirming  a  scheme,  no  person  who  has 
neither  entered  an  appearance  as  aforesaid,  nor  by  virtue  of  such  special  leave  as 
aforesaid  been  heard  in  opposition  to  the  confirmation  of  the  scheme,  is  to  be  at 
liberty  to  present  a  petition  for  rehearing  before  the  same  judge  or  before  the 
Lord  Chancellor  or  the  Lords  Justices,  unless  the  Lord  Chancellor  or  the  Lords 
Justices  shall  by  special  order,  to  be  applied  for  by  motion,  on  notice  to  the  com- 
pany, to  be  served  on  their  solicitor,  or  at  their  principal  office,  give  leave  to  such 
person  to  present  a  petition  for  a  rehearing  " :  Gen.  Ord.  Jan.  24, 1868,  rule  26. 

"  Where  any  petition  for  a  rehearing  of  a  petition  for  confirmation  of  a  scheme 
is  presented,  the  same  certificate  of  counsel,  the  same  subscription  by  the  peti- 
tioner or  his  solicitor  with  respect  to  costs,  and  the  same  deposit  are  requisite  as 
are  required  for  a  rehearing  when  a  decree  has  been  made  at  the  hearing  of  a 
cause  " :  Gen.  Ord.  Jan.  24, 1868,  rule  27. 


Ch.  L.]  (    8H    ) 


CHAPTER  L. 

THE  LIQUIDATION  ACT,  1868. 
31  &  32  Vicr.  c.  68. 

Division  of  Assets  in  Specie — Scheme. 

"  If  in  any  case  of  bankruptcy,  arrangement,  or  winding-up  within  this  Act  it 
appears  to  the  liquidators  that  it  will  he  for  the  henefit  of  the  estate  in  liquidation 
that  any  part  of  the  assets  thereof  should  be  divided  in  specie,  or  be  otherwise 
disposed  of  without  sale,  they  may  prepare  and  file  in  the  Court  of  Chancery  a 
scheme  in  that  behalf" :  31  &  32  Vict.  c.  68,  s.  5. 

"  Where  such  scheme  relates  to  assets  of  a  company  which  is  being  wound  up 
under  the  Companies  Act,  1862,  and  any  Act  amending  the  same,  by  the  Court 
of  Chancery,  or  under  the  supervision  of  the  Court  of  Chancery,  the  scheme  shall 
be  marked  so  as  to  be  attached  to  the  Court  of  the  judae  to  whose  Court  the 
matter  of  such  winding-up  is  attached" :  Gen.  Ord.  April,  1869,  rule  3. 

"  Every  such  scheme  shall  be  filed  in  the  ofiice  of  the  clerk  of  records  and 
writs,  and  shall  have  endorsed  thereon  the  name  and  address  of  the  solicitor  aid 
London  agent  (if  any)  of  the  liquidators,  and  also  the  address  for  service  of  such 
solicitor  in  cases  where  an  address  for  service  is  required  by  the  General  Order  of 
the  Court " :  Gen.  Ord.  April,  1869,  rule  5. 

"  A  scheme  may  in  any  case  provide  that  any  class  of  secured  creditors  shall 
take  in  or  towards  discharge  of  their  claims  on  the  estate  the  securities  held  by 
them  at  a  value  to  be  determined  by  the  Court,  or  in  such  manner  as  the  Court 
shall  direct":  31  &  32  Vict.  c.  68,  s.  6. 

Where  the  debtor  had  executed  an  inspectorship  deed  under  the  Bankruptcy 
Act,  1861,  the  ascertained  value  of  the  securities  held  by  the  secured  creditors 
was  held  applicable  to  the  reduction  of  principal  and  interest  due  to  the  secured 
creditors  at  the  date  of  the  inspectorship  deed,  and  not  to  be  applicable  by  the 
creditors  in  payment,  in  the  first  place,  of  interest  accrued  on  their  debts  since 
the  date  of  the  inspectorship :  Ee  Savin,  L.  R.  7  Ch.  760. 


Affidavit. 

"  Except  in  cases  where  an  afiidavit  verifying  a  list  of  creditors  shall  already 
have  been  filed,  or  a  list  of  creditors  shall  have  been  made  out  under  the  direction 
of  the  Court,  the  liquidators  on  the  day  on  which  the  scheme  is  filed,  or  within 
such  further  time  as  the  judge  shall  allow,  shall  file  in  the  office  of  the  clerk  of 
records  and  writs  an  affidavit  made  by  some  person  competent  to  make  the  same, 
verifying  a  list  containing  the  names  and  addresses  of  the  creditors,  and  the 
amounts  due  to  them  respectively  so  far  as  the  same  can  be  ascertained,  and  leave 
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the  said  list  and  an  office  copy  of  such  affidavit  at  the  chambers  of  the  judge": 
Gen.  Ord.  April,  1869,  rule  7. 

Notice  of  filing  Scheme 

"  Copies  of  the  scheme  and  copies  of  the  list  of  creditors  containing  the  total 
amount  due  to  them,  but  omitting  the  amounts  due  to  them  respectively,  or  (if 
the  judge  shall  so  direct)  complete  copies  of  such  list,  shall  be  kept  at  the  offices 
of  the  solicitor  of  the  liquidator  and  the  London  agent  (if  any) ;  and  any  person 
claiming  to  be  interested  as  creditor  or  contributory  may  at  any  time  during 
the  ordinary  hours  of  business  inspect  and  take  extracts  from  such  scheme 
and  copy  list  on  payment  of  the  sura  of  one  shilling" :  Gen.  Ord.  April,  1869, 
iTile  8. 

"  The  liquidators  shall  within  seven  days  after  the  filing  of  the  scheme,  or 
■within  such  further  time  as  the  judge  may  allow,  send  to  each  creditor  whose 
cause  is  entered  in  the  said  list,  or  to  such  of  them  as  the  judge  shall  think 
fit,  and  in  cases  of  winding-up  to  such  of  the  contributories  as  the  judge 
shall  think  fit,  a  notice  of  the  filing  of  the  scheme.  Such  notice  shall  state 
the  time  when  the  scheme  was  filed,  and  the  place, or  places  where  the  scheme 
may  be  inspected,  and  copies  thereof  obtained,  and  shall  be  sent  through  the 
post  in  a  prepaid  letter  addressed  to  each  of  the  persons  to  whom  the  same  is  to 
be  sent  at  his  last-known  address  or  place  of  abode":  Gen.  Ord.  April,  1869, 
rule  9. 

"  Notice  of  the  filing  of  the  scheme  may  also,  if  the  judge  shall  think  fit,  after 
the  filing  thereof,  be  published  at  such  times  and  in  such  newspapers  as  the  judge 
shall  direct.  Every  such  notice  shall  contain  such  particulars  as  are  mentioned 
in  the  preceding  rule" :  Gen.  Ord.  April,  1869,  rule  10. 

CONFIEMATION    OF   SCHEME PETITION. 

"  At  such  time  after  the  filing  of  the  scheme  as  General  Orders  nnde^-  this  Act 
shall  direct,  the  liquidators  may  apply  to  the  Court  in  a  summary  way  for  con- 
firmation thereof  :  31  &  32  Yiot.  c.  68,  s.  8. 

"  After  the  expiration  of  one  calendar  month  from  the  filing  of  the  scheme,  or 
at  such  earlier  time  as  the  judge  shall  think  fit,  the  liquidators  may  present  a 
petition  for  confirmation  of  the  scheme.  It  shall  not  be  necessary  in  such  petition 
to  set  forth  the  scheme,  but  it  shall  be  sufficient  to  refer  thereto  " :  Gen.  Ord. 
April,  1869,  rule  11. 

"  When  any  petition  to  confirm  any  such  scheme  is  presented,  the  liquidator 
shall  apply  to  the  judge  in  chambers  to  appoint  the  day  on  which  the  same  is  to 
come  into  the  paper  for  hearing,  such  day  not  to  be  before  the  expiration  of  three 
weeks  from  the  time  of  such  application,  and  shall  cause  a  notice  of  such  pre- 
sentation to  be  inserted  in  such  two  newspapers  as  the  judge  in  chambers  shall 
direct.  Such  notice  shall  state  the  day  on  which  the  scheme  was  filed,  and  the 
day  on  which  the  same  is  directed  to  come  into  the  paper  for  hearing,  and  the 
name  and  address  of  the  solicitor  and  London  agent  (if  any)  of  the  liquidator " : 
Gen.  Ord  April,  1869,  rule  12. 

"  The  petition  shall  not  come  on  to  be  heard  until  at  least  fourteen  clear  days 
after  the  first  insertion  of  such  notice  as  aforesaid.  Such  notice  shall,  at  least, 
once  in  every  entire  week,  reckoned  from  Sunday  morning  to  Saturday  evening, 
which  shall  have  elapsed  between  the  first  in.sertion  thereof  and  the  day  on  which 
such  petition  is  directed  to  come  into  the  paper  for  hearing,  be  again  inserted  in 
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such  newspapji-s,  as  aforesaid,  on  sucli  day  or  days  as  tlie  judge  in  cliariibers  shall 
direct":  Gen.  Ord.  April,  1869,  rule  13.  ' 

Order  confirming  ScHfaiE. 

"  After  hearing  the  liquidators  and  any  creditors,  or  other  parties,  whom  the 
Court  thinks  entitled  to  he  heard  on  the  application,  the  Court,  if  satisfied  that 
no  sufficient  objection  has  been  established  to  the  scheme,  may  confirm  the  scheme, 
with  or  without  alteration  or  addition  "  •  31  &  32  Vict.  c.  68.  s.  9. 

"  Any  creditor,  contributory,  or  other  person  whose  rights  or  interests  are 
affected  by  such  scheme,  and  who  shall  be  desirous  to  be  heard  in  opposition  to 
the  confirmation  thereof,  shall  at  least  two  clear  days  before  the  day  on  whicli 
the  petition  for  confirmation  is  directed  to  come  into  the  paper  for  hearing,  enter 
an  appearance  in  the  office  of  clerk  of  records  and  writs,  and  in  default  of  so  doing, 
shall  not  be  entitled  to  be  heard  unless  by  special  leave  of  the  Court " :  Gen.  Ord. 
April,  1869,  rule  14. 

"  Any  person  so  entering  an  appearance  shall  be  deemed  to  have  submitted 
himself  to  the  jurisdiction  of  the  Court  as  to  payment  of  costs  and  otherwise  " : 
Gen.  Ord.  April,  1869,'rnle  15. 

Ineolment  of  Order — Caveat. 

"Ko  order  for  confirming  a  scheme,  whether  with  or  without  alteration  or 
addition,  shall  be  inrolled  until  after  the  expiration  of  thirty  days  from  the  day 
of  the  same  having  been  pronounced,  exclusive  of  vacations  " :  Gen.  Ord.  April, 
1869,  rule  16. 

"  No  caveat  shall  be  entered  to  stay  the  inrolment  of  any  order  for  confirming 
a  scheme,  with  or  without  alterations  or  additions  ;  but  every  such  order  may  be 
inrolled  after  the  expiration  of  thirty  days  from  the  day  of  the  same  being  pro- 
nounced, unless  in  the  meantime  a  petition  for  a  rehearing  shall  have  been  pre- 
sented, and  an  order  for  setting  down  such  petition  obtained  and  served  upon  the 
liquidators,  such  thirty  days  to  be  exclusive  of  vacations  " :  Gen.  Ord.  April,  1869, 
rule  17. 

Petition  for  Eehearing.    " 

"  No  petition  for  a  rehearing,  either  before  the  same  judge  or  before  the 
Lord  Chancellor,  or  the  Lords  Justices,  of  the  case  on  which  any  order  con- 
firming a  scheme,  with  or  without  alterations  or  additions,  or  order  refusing  to 
confirm  a  scheme  has  been  made,  shall,  unless  by  special  leave  of  the  Lord  Chan- 
cellor or  the  Lords  Justices,  be  presented  after  the  expiration  of  thirty  days, 
exclusive  of  vacations,  from  the  day  on  which  such  order  was  pronounced,  not- 
withstanding that  such  order  may  not  have  been  inrolled " :  Gen.  Ord.  April, 
1869,  rule  18. 

"  When  an  order  has  been  made  for  confirming  a  scheme,  with  or  without 
alterations  or  additions,  no  person  who  neither  has  entered  an  appearance  as 
aforesaid,  nor  has  by  virtue  of  such  special  leave  been  heard  in  opposition  to  the 
confirmation  of  the  scheme,  nor  is  the  legal  personal  representative  of  a  person 
who  has  entered  an  appearance  or  been  heard  in  opposition  as  aforesaid,  shall 
be  at  liberty  to  present  a  petition  for  rehearing  before  the  same  judge,  or  before 
the  Lord  Chancellor  or  the  Lords  Justices,  unless  the  Lord  Chancelloi-  or  the 
Lords  Justices  shall,  by  special  order,  to  be  applied  for  by  motion  on  notice  to 
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tlie  liquidator^,  to  be  served  on  their  solicitor  or  London  agent,  give  leave 
to  such  person  to  present  a  petition  for  a  rehearing " :  Gen.  Ord.  April,  1869, 
rule  19. 

Chamber  Orders. 

"  All  orders  made  in  chambers  under  the  Liquidation  Act,  1868,  shall  be  drawn 
up  in  chambers,  unless  specially  directed  to  be  drawn  up  by  the  registrar,  and 
shall  be  entered  in  the  same  manner  and  in  the  same  office  as  other  orders  drawn 
up  in  chambers  " :  Gren.  Ord.  April,  1869,  rule  20 

Effect  of  Scheme. 

"  The  scheme  as  and  when  confirmed  by  the  Court  shall  be  binding  and 
effectual  to  all  intents  (any  rule  of  law  or  equity,  or  course  of  procedure,  in  any 
Court  notwithstanding),  and  the  liquidators  and  debtors  and  others  affected  by 
that  scheme  shall  conform  with  the  conditions  thereof,  and  accordingly  shall 
(subject  to  the  directions  of  the  Court)  execute  and  do  all  deeds  and  things  neces- 
sary or  proper  for  transferring  or  vesting  any  portion  of  the  assets  of  the  estate  in 
accordance  with  the  scheme  " :  31  &  32  Vict.  c.  68,  s.  10. 

Meetings  of  Creditors. 

The  Court  in  determining  on  the  confirmation  of  a  scheme,  and  in  all  proceed- 
ings and  matters  under  or  relating  to  a  scheme,  may  have  regard  to  the  wishes  of 
the  creditors,  or  of  separate  classes  of  creditors,  as  proved  to  the  Court  by  any 
sufficient  evidence  ;  and  the  Court  may,  if  it  thinks  it  expedient  for' the  purpose 
of  ascertaining  their  wishes,  direct  meetings  of  creditors,  or  classes  of  creditors, 
to  be  summoned  and  held,  which  meetings  shall  be  regulated  in  such  manner 
as  the  Court  thinks  fit  (regard  being  always  had  to  the  value  of  the  debts 
due  to  the  several  creditors  and  to  the  nature  and  amount  of  their  respective 
securities,  if  any)  and  may  appoint  a  person  to  act  as  chairman  of  any  such 
meeting,  and  to  report  the  result  thereof  to  the  Court :  31  &  32  Vict  c.  68, 
s.  11. 

FORBCLOSORB  BY  NOTICE. 

For  facilitating  the  settlement  of  claims  of  secured  creditors,  the  following 
provisions  shall  have  effect : — 

(1.)  In  any  case  of  bankruptcy,  arrangement,  or  winding-up  within  this  Act, 
any  person  being,  or  claiming  to  be,  a  creditor  on  the  estate  in  liquida- 
tion, and  holding  or  claiming  a  security,  charge,  or  lien  on  the  assets  of 
the  estate,  may  without  suit  give  notice  in  writing  to  the  liquidators 
and  debtor,  stating  his  debt  or  demand,  and  the  security,  charge,  or 
lien  which  he  holds  or  claims,  and  requiring  payment  of  his  debt  or 
demand  within  a  time  therein  specified,  not  being  less  than  sis  months 
from  the  delivery  of  the  notice. 

(2.)  Unless  the  liquidators  within  the  time  specified  either  comply  with  the 
notice,  or  give  to  the  creditor  a  counter-notice  to  the  effect  that  they 
dispute  his  right  to  the  security,  charge,  or  lien  held  or  claimed  by  him, 
then  from  and  after  the  expiration  of  the  time  specified  the  creditor  shall 
be  entitled  and  bound  to  retain  and  accept  in  full  and  final  satisfaction 
of  the  debt  or  demand  stated  in  his  notice,  that  portion  of  the  assets  on 
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which  he  holds  or  claims  the  security,  charge,  or  lien,  and  all  right  and 
title  of  the  liquidators  and  dehtor  therein  shall  thenceforth  be  fore- 
closed. 
(3.)  The  liquidators  and  dehtor  shall,  at  the  cost  of  the  estate,  execute  and 
do  all  deeds  and  things  necessary  or  proper  for  vesting  in  the  creditors 
such  portion  of  the  assets  as  aforesaid,  free  from  all  right  of  redemption 
by  such  liquidators  or  debtor :  31  &  32  Vict.  c.  68,  s.  12. 
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CHAPTEE  LI. 
THE  LIFE  ASSUEANCE  COMPANIES  ACTS,  1870,  1871,  1872. 
33  &  34  Vict.  c.  61 ;  34  &  35  Vict,  c,  58 ;  35  &  36  Vict.  c.  41. 

Payment  OF  Deposit  into  Cotjet. 

"  Evert  company  established  after  tlie  passing  of  this  Act  within  the  United 
Kingdom,  and  every  company  established  or  to  be  established  out  of  the  United 
Kingdom,  which  shall  after  the  passing  of  this  Act  commence  to  carry  on  the 
business  of  life  assurance  within  the  United  Kingdom,  shall  be  required  to 
deposit  the  sum  of  £20,000  with  the  Accountant-General  of  the  Court  of  Chan- 
cery, to  be  invested  by  him  in  one  of  the  securities  usually  accepted  by  the 
Court  for  the  investment  of  funds  placed  from  time  to  time  under  its  adminis- 
tration, the  company  electing  the  particular  security  and  receiving  the  income 
therefrom ;  and  the  Hegistrar  shall  not  issue  a  certificate  of  incorporation  unless 
such  deposit  shall  have  been  made ;  and  the  Accountant-General  shall  return 
such  deposit  to  the  company  so  soon  as  its  life  assurance  fund  accumulated  out  of 
the  premiums  shall  have  amounted  to  £40,000  "  :  33  &  34  Vict.  c.  61,  s.  3. 

Investment  of  Detosit. 

"  Every  sum  required  by  the  Life  Assurance  Companies  Act,  1870,  to  be 
deposited  with  the  Accountant-General  of  the  Court  of  Chancery  shall  be  paid 
into  the  Court  of  Chancery  ;  and  orders  with  respect  to  the  payment  of  such 
money  into  and  out  of  Court,  and  the  investment  and  return  thereof,  and  the 
payments  of  the  dividends  and  interest  thereof,  may  be  from  time  to  time  made, 
altered,  and  revoked  by  the  like  authority  and  in  the  like  manner  as  ordered  with 
respect  to  the  payment  into  and  out  of  Court,  and  the  investment  of  other 
money,  and  thS  application  of  the  dividends  and  interest  thereof" :  34  &  35  Vict< 
c.  58,  s.  1. 

"  The  said  deposit  may  be  made  by  the  subscribers  of  the  memorandum  of 
association  of  the  company,  or  any  of  them,  in  the  name  of  the  proposed  com- 
pany ;  and  such  deposit,  upon  the  incorporation  of  the  comi^any,  shall  be  deemed 
to  have  been  made  by  and  to  be  part  of  the  assets  of  the  company : 

"  The  said  deposit  shall,  until  returned  to  the  company,  be  deemed  to  form 
part  of  the  life  assurance  fund  of  the  company,  and  shall  be  subject  to  the  pro- 
visions of  sect.  4  of  the  Life  Assurance  Companies  Act,  1870,  accordingly.  The 
Board  of  Trade  may,  from  time  to  time,  make,  and  when  made,  revoke,  alter,  or 
add  to  rules  with  respect  to  the  payment  and  repayment  of  the  said  deposit,  the 
investment  of  or  dealing  with  the  same,  the  deposit  of  stocks  or  securities  in 
lieu  of  money,  and  the  payment  of  the  interest  or  dividends  from  time  to  time 
accruing  due  on  such  investment,  stocks,  or  securities  in  respect  of  such  deposit. 
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Any  rules  made  in  pursuance  of  this  section  shall  have  effect  as  if  they  were 
enacted  in  this  Act,  and  shall  he  laid  hefore  Parliament  within  three  weel?s  after 
they  are  made  if  Parliament  be  then  sitting,  or  if  not,  within  three  weeks  after 
the  beginning  of  the  next  session  of  Parliament " :  35  &  36  Vict.  c.  41,  s.  1. 

Amalgamation  oe  Transfer  of  Companies. 

"  Where  it  is  intended  to  amalgamate  two  or  more  companies,  or  to  transfer 
the  life  assurance  business  of  one  company  to  another,  the  directors  of  any  one  or 
moi-e  of  such  companies  may  apply  to  the  Court  by  petition  to  sanction  the  pro- 
posed arrangement,  notice  of  such  application  being  published  in  the  Gazette ; 
and  the  Court,  after  hearing  the  directors  and  other  persons  whom  it  considers 
entitled  to  be  heard  upon  the  petition,  may  confirm  the  same  if  it  is  satisfied 
that  no  sufficient  objection  to  the  arrangement  has  been  established: 

"  Before  any  such  application  is  made  to  the  Court,  a  statement  of  the,  nature 
of  the  amalgamation  or  transfer,  as  the  case  may  be,  together  with  an  abstract 
containing  the  material  facts  embodied  in  the  agreement  or  deed  under  which 
such  amalgamation  or  transfer  is  proposed  to  be  effected ;  and  copies  of  the  actu- 
arial or  other  reports  upon  which  such  agreement  or  deed  is  founded,  shall  be 
forwarded  to  each  policy-holder  of  both  companies  in  case  of  amalgamation,  or  to 
each  policy-holder  of  the  transferred  company  in  case  of  transfer,  by  the  same 
being  transmitted  in  manner  provided  by  sect.  136  of  the  Companies  Clauses 
Consolidation  Act,  1845,  for  the  transmission  to  shareholders  of  notices  not 
requiring  to  be  served  personally  :  and  the  agreement  or  deed  under  which  such 
amalgamation  or  transfer  is  effected  shall  be  open  for  the  inspection  of  the 
policy-holders  and  shareholders  at  the  office  or  offices  of  the  company  or  com- 
panies for  a  period  of  fifteen  days  after  the  opening  of  the  abstract  herein 
provided : 

"  The  Court  shall  not  sanction  any  amalgamation  or  transfer  in  any  case  in 
which  it  appears  to  the  Court  that  policy-holders  representing  one-tenth  or  more 
of  the  total  amount  assured  in  any  company  which  it  is  proposed  to  amalgamate, 
or  in  any  company  the  business  of  which  it  is  proposed  to  transfer,  dissent  from 
such  amalgamation  or  transfer  : 

"No  company  shall  amalgamate  with  another,  or  transfer  its  business  to 
another,  unless  such  amalgamation  or  transfer  is  confirmed  by  the  Court  in 
accordance  with  this  section : 

"  Provided  always,  that  this  section  shall  not  apply  in  any  case  in  which  the 
business  of  any  company  which  is  sought  to  be  amalgamated  or  transferred  does 
not  comprise  the  business  of  life  assurance  " :  33  &  34  Vict.  c.  61,  s.  14. 

Eeduction  of  Contracts. 

"  The  Court,  in  the  case  of  a  company  which  has  been  proved  to  be  insolvent, 
may,  if  it  thinks  fit,  reduce  the  amount  of  the  contracts  of  the  company  upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just,  in  place  of 
making  a  winding-up  order  " :  33  &  34  Vict.  c.  22. 

Winding-up  of  Sobsidiary  Company,  see  p.  786. 

Valuation  of  Annuities  and  Policies,  see  p.  786. 

Eegulations  as  to  Novation  by  Policy-holders,  see  p.  787. 
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CHAPTBB  LII. 

"THE  ABANDONMENT  OF  EAILWAYS  ACT,  1869." 

32  &  33  Vict,  c.  114. 

"  Where  a  warrant  has  been  granted  under  the  principal  Acts  for  the  ahandon- 
ment  of  the  whole  railway  of  any  railway  company  a  petition  for  winding  up 
the  affairs  of  such  company  may  be  presented  under  the  Companies  Acts,  1862 
and  1867,  by  the  company,  or  by  any  person  who  under  the  last  mentioned  Acts 
is  authorized  to  present  a  petition  for  winding  up  a  company,  or  by  any  person 
upon  whose  application  the  Board  of  Trade  may  proceed  in  pursuance  of  section 
32  of  the  Railway  Companies  (Scotland)  Acts,  1867,  and  the  Railway  Company's 
Act,  1867,  as  the  case  may  be,  and  for  that  purpose  the  railway  company  whose 
railway  is  so  authorized  to  be  abandoned  shall  be  deemed  to  be  an  unregistered 
company  which  may  be  wound  up  under  the  Companies  Acts,  1862  and  1867, 
and  the  provisions  of  the  principal  Acts  which  remain  in  force  relating  to  winding 
up  shall  be  construed  as  if  the  Companies  Acts,  1862  and  1867,  and  the  winding 
up  provided  by  this  sectirai,  were  therein  referred  to '' :  32  &  33  Vict.  c.  114, 
s.  4. 

Previously  to  this  Act  and  under  the  principal  Acts,  13  &  14  Vict.  c.  83,  30  & 
31  Vict.  c.  127,  and  30  &  31  Vict.  c.  126,  it  had  been  held  that  a  creditor  could  not 
petition  for  a  winding  up  order :  North  Kent  Bailway  Extension,  L,  R.  8  Eq.  356, 
See  also  Re  Skipton  and  WharrfdoUe  By.  Co.,  20  L.  J.  359. 

Application  of  Deposit. 

"  If  the  warrant  for  the  abandonment  was  made  on  condition  that  the  money 
deposited  as  security  for  the  completion  of  the  railway,  or  the  stocks,  funds,  or 
securities  in  which  the  same  is  invested,  or  the  money  secured  by  any  bond 
conditioned  for  the  completion  of  the  railway,  or  for  payment  of  money  in  de- 
fault thereof,  should  be  applied  as  part  of  the  assets  of  the  company,  the  Court 
may,  if  it  think  fit,  direct  such  money,  stocks,  funds  and  securities  shall  not  be 
applicable  for  the  payment  of  any  debt  or  part  of  a  debt  which,  regard  being  had 
to  what  is  fair  and  reasonable  as  between  all  parties  under  all  the  circumstances 
of  the  case,  appears  to  the  Court  to  have  been  incurred  on  account  of  the  promotion 
of  the  company. 

"  Any  person  who  provided  such  money  or  any  part  thereof,  or  who  entered 
into  such  bond,  may,  subject  to  any  direction. or  rules  of  the  Court,  attend  all  pro- 
ceedings under  this  section  and  other  proceedings  in  the  winding  up,  and  apply  to  the 
Court  to  act  under  this  section  " :  32  &  33  Vict.  c.  114.  s.  5. 

Claims  in  respect  of  expenses  incurred  by  parliamentary  agents  in  relation  to 
the  bill  of  a  projected  railway  and  for  moneys  advanced  by  the  intending  con- 
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tractor  have  been  held  to  he  dehts  incurred  on  account  of  the  promotion  of  the 
company :  Ee  Brampton  and  Longtown  Ry.  Co.,  L.  E.  10  Eq.  613. 

But  the  solicitor  and  parliamentary  agent,  not  being  promoters  of  the  company, 
have  been  held  entitled  to  be  paid  out  of  the  moneys  deposited  their  costs  and 
charges  for  obtaining  the  Act :  Re  Kensington  Station  Act,  L.  E.  20  Eq.  197. 

Where  a  railway  had  been  abandoned  under  the  Eailway  Abandonment  Acts, 
the  costs  of  a  petition  by  the  depositor  for  the  transfer  out  to  him  of  the  bulk  of 
the  deposit  moneys  were  ordered  to  be  paid  out  of  the  general  assets  of  the  company : 
Re  Laugharne  Ry.  Co.,  L.  E.  12  Eq.  454. 


Transfer  of  Deposit  and  Assignjient  of  Bond. 

"  Where  the  warrant  for  abandonment  is  made  on  condition  that  the  money  de- 
posited as  security  for  the  completion  of  the  railway,  or  the  stocks,  funds,  or 
securities  in  which  the  same  is  invested,  or  the  money  secured  by  any  bond  con- 
ditioned for  the  completion  of  the  railway  or  for  payment  of  money  in  default 
thereof,  shall  be  applied  as  part  of  the  assets  of  the  company,  the  following 
provisions  shall  have  effect : 

(1.)  The  Court  in  vrhich  the  company  is  being  wound  up  may  order  such 
money,  stocks,  funds  or  securities,  or  so  much  thereof  as  is  required  to 
be  applied  as  assets  of  the  company,  to  be  paid,  transferred,  or  delivered 
out  to  the  official  liquidator,  and,  unless  the  Court  is  satisfied  that  the 
same  or  any  part  thereof  are  not  required  to  be  applied  as  assets,  shall  not 
order  the  same  or  any  part  thereof  to  be  paid,  transferred,  or  delivered 
out  to  any  other  person : 
(2.)  The  Commissioners  of  Her  Majesty's  Treasury,  upon  the  application  of  the 
official  liquidator,  made  with  the  sanction  of  the  Court,  may,  if  they 
think  fit,  assign  the  bond  to  the  official  liquidator,  and  upon  such  assign- 
ment the  bond  shall  be  deemed  to  have  been  entered  into  with  the 
official  liquidator  in  his  official  name,  and  with  his  successors  in  that 
office,  and  may,  subject  to  the  sanction  of  the  Court,  be  enforced 
accordingly : 
(3.)  Nothing  in  the  principal  Acts  or  in  this  Act  shall  affect  any  right  to  that 
part  of  the  money  deposited  as  security  for  the  completion  of  the  railway, 
or  of  the  stocks,  funds,  or  securities  on  which  the  same  is  invested,  or  of 
the  money  secured  by  any  bond  conditioned  for  the  completion  of  the 
railway,  which  is  not  applied  in  payment  of  the  debts  and  liabilities  of 
the  company,  or  required  for  that  purpose." 
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CHAPTER  LIII. 

THE  NATIONAL  DEBT  ACT,  1870. 

33  &  34  Vict.  c.  71. 

Transfer  and  Payment  to  Claimant. 

Upon  the  petition,  &c..  Let  the  petitioner  E.  S.  pay  to  Her  Majesty's 
Attorney-General  and  the  Commissioners  for  the  Eeduction  of  the 
National  Debt  their  costs  of  this  petition,  and  relating  thereto  respec- 
tively [to  be  taxed,  &c.].  And  thereupon  Let  the  Accountant-General,  or 
Deputy  Accountant-General,  or  Secretary,  or  Deputy  or  Assistant-Secre- 
tary for  the  time  being  of  the  Governor  and  Company  of  the  Bank  of 
England,  transfer  the  sum  of  £ —  Consolidated  3  per  Cent.  Annuities 
formerly  standing  in  the  name  of  J.  S.  and  E.  S.,  and  afterwards 
transferred  to  the  account  of  the  Commissioners  for  the  Eeduction  of 
the  National  Debt,  from  the  account  of  the  said  companies  into  the 
name  of  the  petitioner  E.  S.  And  Let  the  said  Accountant-General  or 
Secretary  receive  the  dividends  which  accrued  due  on  the  said  annuities 
previously  to  the  transfer  to  the  said  Commissioners,  and  which  have 
since  accrued  due,  and  to  accrue  thereon  respectively,  and  on  the 
receipt  thereof  pay  the  same  to  the  petitioner  E.  S.  \If  fvmds  to  he 
brought  into  Court,  add  :  The  petitioneis  by  their  counsel  undertaking 
to  transfer  and  pay  the  said  stock  and  dividends  into  Court  to  the 
credit  of  the  cause  A.  v.  B.'\ 

Transfer  to  Trustee  for  JBeneficiary. 
Let  the  petitioner  pay  to  the  Attorney-General  and  the  Commis- 
sioners their  costs,  &c.  And  Let  thereupon  the  Accountant-General 
or-Secretary,  &c.,  transfer,  &c.,  to  S.  as  trustee  for  the  petitioner,  the 
administratrix  of  T.  J.  And  Let  the  Accountant-General  or  Secretary, 
&c.,  receive  the  dividends,  &c.,  and  pay  them  to  S.  as  such  trustee. 
Let  S.  be  allowed  to  retain  his  costs  as  between  solicitor  and  client  out 
of  the  dividends,  and  transfer  the  stock  and  pay  the  balance  of  the 
dividends  to  the  petitioner  as  such  administratrix.  Be  Jameson,  L.  E. 
19  Eq.  430. 

If  Inquiries  directed. 
Upon  the  petition,  &c.,  and  upon  hearing  counsel  for  the  petitioner 
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and  for  —  [the  person  representing  the  legal  representatives].  Let  an 
inquiry  he  made  who  is  or  are  entitled  to  the  sum  of  £ —  formerly- 
standing  in  the  names  of  —  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  and  afterwards  transferred  to  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  and  to  the  dividends 
due  and  to  accrue  due  thereon. 

Unclaimeid  Dividends. 

"All  stock,  no  dividend  whereon  is  claimed  for  ten  years  before  the  last  day, 
on  which  a  dividend  thereon  becomes  payable  (except  where  payment  of  divi- 
dend has  been  restrained  by  a  Court  of  Equity),  shall  be  transferred  in  the  books 
of  the  Bank  of  England  or  of  Ireland  (as  the  case  may  be)  to  the  National 
Debt  Commissioners  : "  sect.  51. 

"  Where  stock  is  transferred  under  this  part  of  this  Act,  all  dividends  accruing 
thereon  after  the  transfer  shall  be  paid  to  the  National  Debt  Commissioners, 
and  shall  be  from  time  to  time  invested  by  them  in  the  purchase  of  other  like 
stock  to  be  placed  to  their  account  of  unclaimed  dividends : 

"  All  such  dividends,  and  the  stock  arising  from  the  investment  thereof,  shall 
be  held  by  those  Commissioners  for  the  public,  subject  to  the  claims  of  the 
parties  entitled  thereto  " :  sect.  54. 

Re-teansfer  to  Persons  entitled. 

The  Governor  or  Deputy  Governor  of  the  Bank  of  England  or  of  Ireland  may 
direct  the  Accountant-General  or  Deputy  Accountant-General,  or  Secretary  or 
Deputy  or  Assistant  Secretary  of  that  Bank,  to  re-transfer  any  stock  transferred 
under  any  part  of  this  Act  to  any  person  shewing  his  right  thereto  to  the  satis- 
faction of  the  Governor  or  Deputy  Governor,  and  to  pay  the  dividends  due 
thereon  as  if  the  same  had  not  been  transferred  or  paid  to  the  National  Debt 
Commissioners : 

But  in  case  the  Governor  or  Deputy  Governor  is  not  satisfied  of  the  right  of 
any  person  claiming  to  be  entitled  to  any  such  stock  or  dividends,  the  claimant 
may,  by  petition,  in  a  summary  way,  state  and  verify  his  claim  to  the  Court  of 
Chancery :  sect.  55. 

Where  the  stock  is  in  the  name  of  a  trastee,  the  re-transfer  will  be  ordered  to 
be  made,  not  to  the  beneficiary,  but  to  the  trustee :  He  Jameson,  L.  B.  19  Bq. 
430 ;  Order,  p.  820. 

If  the  fund  claimed  is  to  be  dealt  with  in  a  cause,  the  order  should  not  direct  a 
carrying  over,  but  must  direct  payment  to  the  petitioners  upon  their  undertaking 
to  transfer  it  into  Court :  Bushworth  v.  Walden,  18  W.  E.  204. 

Where  there  are  different  claimants  to  the  fund,  the  Court  will  direct  inquiries 
as  to  the  parties  entitled  :  Ex  parte  Ram,  3  My.  &  Cr.  25 ;  Re  Bishton  (L.  C), 
6  W.  B.  289  ;  Emit  v.  Peacock,  12  Jur.  154. 

The  fund  will  not  be  paid  to  the  legal  owner  in  the  absence  of  the  persons 
beneficially  interested  :  Ex  'parte  Bam,  3  My.  &  Cr.  25. ' 

And  it  will  not  be  paid  out  in  the  absence  of  the  legal  owner :  Re  Ashmead, 
L.  B.  8  Ch.  113. 

Where  a  claimant  establishes  his  claim,  he  has  no  right  to  any  accumulations 
arisino-  from  the  investment  of  the  dividends :  S.  C. 

3  H 
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Service  of  Petition — Order — Costs. 

"  The  petition  shall  be  served  on  Her  Majesty's  Attorney- General  and  on  the 
National  Debt  Commissioners,  and  the  Court  shall  make  such  order  thereon 
(either  for  re-transfer  of  the  stock  to  which  the  petition  relates  and  payment  of 
the  dividends  accrued  thereon  or  otherwise),  and  touching  the  costs  of  the  appli- 
cation, as  to  the  Court  seems  just : 

"  All  costs  and  expenses  incurred  by  or  on  behalf  of  the  Attorney-General,  or 
the  National  Debt  Commissioners,  in  resisting  or  appearing  on  any  such  petition 
if  not  ordered  by  the  Court  to  be  paid  out  of  the  stock  and  dividends  thereby 
claimed,  shall  be  paid  by  the  National  Debt  Commissioners  out  of  unclaimed 
dividends : 

"  Where  any  re-transfer  or  payment  is  made  to  any  such  claimant,  either  with 
or  without  the  authority  of  the  Court,  the  Bank  of  England  or  of  Ireland  (as 
the  case  requires)  shall  give  notice  thereof  to  the  National  Debt  Commissioners, 
within  three  days  after  making  the  same  " :  sect.  55. 

The  costs  of  the  Attorney-General  and  Commissioners  are  generally  directed 
to  be  paid  by  the  petitioner,  and  to  be  taxed  as  between  party  and  party :  Re 
Holland,  8  Jur.  253. 

Eescinding  Order. 

"  At  any  time  before  re-transfer  of  stock  or  payment  of  dividend  as  aforesaid 
to  a  claimant,  any  person  may  apply  to  the  Court  of  Chancery,  by  motion  or 
petition,  to  rescind  or  vary  any  order  made  for  re-transfer  or  payment  thereof" : 
sect.  56. 

Second  Claimant. 

"  Where  any  stock  or  dividends  having  been  re-transferred  or  paid  as  aforesaid 
to  a  claimant  by  either  bank  is  or  are  afterwards  claimed  by  another  person,  the 
bank  and  their  officers  shall  not  be  responsible  for  the  same  to  such  other 
claimant,  but  he  may  have  recourse  against  the  person  to  whom  the  re-transfer 
or  payment  was  made  " :  sect.  59. 

"  Provided  that  if  in  any  case  a  new  claimant  estabUshes  his  title  to  any  stock 
or  dividends  re-transferred  or  paid  to  a  former  claimant,  and  is  unable  to  obtain 
transfer  or  payment  thereof  from  the  former  claimant,  the  Court  of  Chancery 
shall  on  application  by  petition  by  the  new  claimant,  verified  as  the  Court  re- 
quires, order  the  National  Debt  Commissioners  to  transfer  to  him  such  sum  in 
stock,  and  to  pay  to  him  such  sum  in  money  for  dividend  as  the  Court  thinks 
just :  such  transfer  shall  be  made  from  stock  transferred  to  the  National  Debt 
Commissioners  under  this  part  of  this  Act ;  and  such  money  for  dividend  shall 
be  paid  from  dividends  received  by  those  Commissioners  on  stock  so  transferred, 
or  the  accumulations  thereof,  or  from  the  sale'  of  stock  purchased  with  such 
dividends  or  accumulations,  or  from  other  money  at  their  disposal " :  sect.  60. 
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CHAPTER  LIV. 

THE  ELEMENT AET  EDUCATION  ACT,  1870. 

33  &  34  Vict.  c.  75. 

"  Evert  School  Board  for  the  purpose  of  providing  sufBcient  public  school  accom- 
modation for  their  district,  whether  in  obedience  to  any  requisition  or  not,  may- 
provide,  by  building  or  otherwise,  school-houses,  properly  fitted  up,  and  improve, 
enlarge,  and  fit  up  any  school-house  provided  by  them,  and  supply  school  ap- 
paratus, and  everything  necessary  for  the  efficiency  of  the  schools  provided  by 
them,  and  purchase  and  take  on  lease  any  land,  and  any  right  overland,  or  may 
exercise  any  of  such  powers : "  33  &  34  Vict.  c.  75,  s.  19. 

With  respect  to  the  purchase  of  land  by  School  Boards  for  the  purposes  of  this 
Act,  the  following  provisions  shall  have  effect ;  (that  is  to  say) : 

(1.)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Acts  amending  the 
same,  shall  be  incorporated  with  this  Act,  except  the  provisions  re- 
lating to  access  to  the  special  Act ;  and  in  construing  those  Acts  for 
the  purposes  of  this  section  the  special  Act  shall  be  construed  to  mean 
this  Act,  and  the  promoters  of  the  undertaking  shall  be  construed  to 
mean  the  School  Board,  and  land  shall  be  construed  to  include  any 
right  over  land :  33  &  34  Vict.  c.  75,  s.  20. 
By  the  other  sub-sections  of  section  20  the  School  Board  are  required,  before 
taking  any  land,  to  publish  certain  notices,  and  to  obtain  the  authority  of  the 
Education  Department  of  the  Pi  ivy  Council. 

A  School  Board  taking  land  under  this  Act  need  not  give  notice  to  treat  to 
the  owners  of  easements  over  the  land  taken ;  but  the  compensation  must  he 
obtained  under  those  provisions  of  the  Lands  Clauses  Act  dealing  with  persons 
whose  lands  are  not  taken,  but  are  injuriously  affected :  Glark  v.  School  Board 
for  London,  L.  R.  ti  Ch.  120. 

Every  school  provided  by  a  School  Board  shall  be  conducted  under  the  control 
and  management  of  such  board  in  accordance  with  the  following  regulations  :; — 
(1.)  The  school  shall  be  a  public  elementary  school  within  the  meaning  of  this 

Act. 
(2.)  No  religious  catechism  or  religious  formulary  which  is  distinctive  of  any 
particular  denomination  shall  he  taught  in  the  school :  33  &  34  Vict, 
c.  75,  s.  14. 
The  manager  of  any  elementary  school  in  the  district  of  a  School  Board 
may,  in  manner  provided  by  this  Act,  make  an  arrangement  with  the  School 
Board  for  transferring  their  school  to  such  School  Board,  and  the  School  Board 
may  assent  to  such  arrangement.    An  arrangement  under  this  section  may  be 
made  by  the  managers  by  a  resolution  or  other  act  as  follows,  &c. :  33  &  34  Vict, 
c.  75,  s.  23. 

See  under  section  14  &  23,  The  National  Society  v.  School  Board  of  London, 
L.  R.  18  Eq.  608.     See  also  Be  Burnham  National  Schools,  L.  R.  17  Eq.  241. 

3  H  2 
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CHAPTER  LV. 

THE  PLACES  OE  WOESHIP  SITES  ACT,  1873. 

36  &  37  Vict.  c.  50. 

Site  for  Church,  dec. — Consents  required. 

"Ant  person  or  persons  being  seised  or  entitled  in  fee-simple,  fee-tail,  or  for 
life  or  lives  of  or  to  any  manor  or  lands  of  freehold  tenure,  and  having  the  beneficial 
interest  therein,  and  being  in  possession  for  the  time  being,  may  grant,  convey,  or 
enfranchise  by  way  of  gift,  sale,  or  exchange  in  fee-simple,  or  for  any  term  of 
years,  any  quantity  not  exceeding  one  acre  of  such  land,  not  being  part  of  a 
demesne  or  pleasure-ground  attached  to  any  mansion-house,  as  a  site  for  a  church, 
chapel,  meeting-honse,  or  other  place  of  divine  worship,  or  for  the  residence  of  a 
minister  officiating  in  such  place  of  worship,  or  in  any  place  of  worship  within 
one  mile  of  such  site,  or  for  a  burial-place,  or  any  number  of  such  sites,  provided 
that  each  such  site  does  not  exceed  the  extent  of  one  acre. 

"  Provided  also  that  no  such  grant,  conveyance,  or  enfranchisement  made  by  any 
person  seised  or  entitled  only  for  life  or  lives  of  or  to  any  such  manor  or  lands 
shall  be  valid,  unless  the  person  next  entitled  to  the  same  for  a  beneficial  interest 
in  remainder  in  fee-simple  or  fee- tail  (if  legally  competent)  shall  be  a  party  to  and 
join  in  the  same,  or  if  such  a  person  be  a  minor,  or  married  woman,  or  lunatic, 
unless  the  guardian,  husband,  or  committee  of  such  person  respectively,  shall  in 
like  manner  concur  " :  36  &  37  Vict.  o.  50.  s.  1. 

Under  this  Act  it  had  been  held  that  where  the  conciu-rence  of  a  guardian  of  an 
infant  remainderman  was  required,  the  guardian  by  nature  of  such  infant  was  not 
the  proper  person  to  concur  on  the  infant's  behalf :  Se  Marquis  of  Salishiry, 
L.  E.  20  Eq.  527. 

"  But  on  appeal  it  was  held  that  a  conveyance  of  the  site  executed  by  the 
father  in  his  own  right  as  tenant  for  life  and  as  guardian  of  his  minor  son  would 
be  a  valid  conveyance  " :  S.  C.  1  Ch.  D.  29. 

Conveyance  by  Persons  under  Disability. 

"Where  any  persons  are  equitably  entitled  to  any  manor  or  lands,  but  the  legal 
estate  is  in  a  trustee  or  trustees,  such  persons  may  convey  for  the  purposes  of  the 
Act  without  the  trustee  or  trustees.  Married  women  may  convey  with  the  concur- 
rence of  their  husbands,  without  an  acknowledged  deed,  and  where  it  is  deemed 
expedient  to  purchase  any  land  for  the  .purposes  aforesaid  belonging  to  or  vested 
in  any  infant  or  lunatic,  such  land  may  be  conveyed  or  otherwise  assured  by  the 
guardian  of  such  infant,  or  the  committee  of  such  lunatic  respectively  " :  sect.  3. 
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CHAPTER  LVI. 

THE  LAND  TEANSFEE  ACT,  1876. 
38  &  39  Vict.  c.  87. 

Eeeehold  and  Leasehold  Land. 

Examination  of  Title  by  Begistrar, 

"  The  examinatiou  by  the  registrar  of  any  title  under  this  Act  shall  be  con- 
ducted in  the  prescribed  manner,  provided  that — 
(1.)  Due  notice  shall  be  given,  where  the  giving  of  such  notice  is  prescribed, 
and  sufficient  opportunity  be  afforded  to  any  persons   desirous    of 
objecting  to  come  in  and  state  their  objections  to  the  registrar ;  and 
(2.)  The  registrar  shall  have  jurisdiction  to  hear  and  determine  any  such  objec- 
tions subject  to  an  appeal  to  the  Court  in  the  prescribed  manner  and  on 
the  prescribed  conditions ;  and 
(3.)  If  the  registrar,  upon  the  examination  of  any  title,  is  of  opinion  that  the 
title  is  open  to  objection,  but  is  nevertheless  a  title  the  holding  under 
which  will  not  be  disturbed,  he  may  approve  of  such  title,  or  may 
require  the  applicant  to  apply  to  the  Court,  upon  a  statement  signed  by 
the  registrar,  for  its  sanction  to  the  registration ;  and 
(4.)  The  registrar  may  accept  as  evidence  recitals,  statements,  and  descriptions 
of  facts,  matters,  and  parties  in  deeds,  instruments,  or  statutory  decla- 
rations not  less  than  twenty  years  old  " :  sect.  17. 
The  registrar  may  refer  the  title  either  to  one  of  the  examiners  under  the  Land 
Eegistry  Act,  or  to  one  of  the  conveyancing  counsel  of  the  Chancery  Division  of 
the  High  Court :  see  Land  Transfer  Act  Rules,  rule  9. 

Eight  of  Foreglosuee  of  Pkopeietok  of  Charge. 

"  Subject  to  any  entry  to  the  contrary  on  the  register,  the  registered  proprietor 
of  a  registered  charge  may  enforce  a  foreclosure  or  sale  of  the  land  charged,  in 
the  same  manner  and  under  the  same  circumstances  in  and  under  which  he 
might  enforce  the  same  if  the  land  had  been  transferred  to  him  by  way  of  mort- 
gage, subject  to  a  proviso  for  redemption  on  payment  of  the  money  named  at  the 
appointed  time" :  sect.  26.     See  Land  Tranfer  Act  Rules,  rule  20. 

Transmission  of  Land  and  Charges. 

"  The  husband  of  any  female  registered  proprietor  of  freehold  land  may  apply 
to  be  registered  as  co-proprietor  with  his  wife,  but  he  shall  be  described  on  the 
rcHster  as  co-proprietor  in  right  of  his  wife,  and  on  his  death  in  her  lifetime  the 
original  registry  of  the  wife,  with  a  change,  if  necessary,  in  the  name,  shall  revive, 
and  confer  the  same  rights  as  if  her  husband  had  never  been  registered  as 
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co-proprietor  with  lier,  subject  nevertheless  to  any  registered  disposition  which 
may  have  been  made  by  the  husband  and  vpife  in  the  meantime.  If  the  husband 
survives  the  wife,  he  shall  not  be  entitled  to  be  registered  as  sole  proprietor  of  the 
land,  but  there  shall  be  registered  as  co-proprietor  with  him  if  he  is  entitled  as 
tenant  by  the  curtesy,  aud  as  sole  proprietor  in  place  of  himself  and  his  deceased 
wife  if  he  is  not  entitled  as  tenant  by  the  curtesy,  such  person  as  may,  on  the 
application  of  any  person  interested  in  right  of  the  wife,  be  appointed  by  the 
registrar,  with  power  for  the  registrar  on  a  like  application  to  appoint  from  time 
to  time  another  person  or  other  persons  in  the  event  of  any  person  registered  as 
co-proprietor  with  the  husband  dying  in  his  lifetime. 

"Any  person  aggrieved  by  any  order  of  the  registrar  under  this  section  may 
appeal  to  the  Court  in  the  prescribed  manner  " :  sect.  44.  "  The  husband  of  any 
female  registered  proprietor  of  leasehold  land  or  of  a  charge  may  apply  to  be 
registered  as  proprietor  in  her  place  " :  sect.  45.  See  Land  Transfer  Act  Rules, 
rule  26. 

"  Section  5  of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  repealed  on  and 
after  the  commencement  of  this  Act,  except  as  to  anything  duly  done  thereunder 
before  the  commencement  of  this  Act ;  and,  instead  thereof,  be  it  enacted  that 
upon  the  death  of  a  bare  trustee  intestate  as  to  any  corporeal  or  incorporeal  here- 
ditament of  which  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall 
vest  like  a  chattel  real  in  the  legal  personal  representative  from  time  to  time  of 
such  trustee ;  but  the  enactment  by  this  section  substituted  for  the  aforesaid  sec- 
tion of  the  Vendor  and  Purchaser  Act,  1874,  shall  not  apply  to  lands  registered 
under  this  Act  " :  sect.  48. 

A  person  to  whose  fiduciary  ofBce  no  duties  were  originally  attached,  or  who, 
although  such  duties  were  originally  attached  to  his  office,  would,  on  the  requisi- 
tion of  his  cestui  que  trust,  be  compelled  to  convey  as  a  bare  trustee  within  this 
section :  Christie  v.  Ovington,  L.  R.  1  Oh.  D.  279. 

"  Any  person  aggrieved  by  any  act  done  by  the  registrar  in  relation  to  cautions 
under  this  Act  may  appeal  to  the  Court  in  the  prescribed  manner  " :  sect.  66. 

iNmBITION   AGAINST   EeGISTERED   DEALINGS   WITHOUT    OkDER   OF 

COUET. 

"  The  Court,  or,  subject  to  an  appeal  to  the  Court,  the  registrar,  upon  the  ap- 
plication of  any  person  interested,  made  in  the  prescribed  manner,  in  relation  to 
any  registered  land  or  charge,  may,  after  directing  such  inquiries  (if  any)  to  be 
made  and  notices  to  be  given  and  hearing  such  persons  as  the  Court  or  registrar 
thinks  expedient,  issue  an  order  or  make  an  entry  inhibiting  for  a  time,  or  until 
the  occurrence  of  an  event  to  be  named  in  such  order  or  entry,  or  generally 
until  further  order  or  entry,  any  dealing  with  any  registered  land  or  registered 
charge. 

"  The  Court  or  registrar  may  make  or  refuse  to  make  any  such  order  or  entry, 
and  annex  thereto  any  terms  or  conditions  the  Court  or  registrar  may  think  fit, 
and  discharge  such  order  or  cancel  such  [entry  when  granted,  with  or  without 
costs,  and  generally  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires. 

"  Any  person  aggrieved  by  any  act  done  by  the  registrar  in  pursuance  of  this 
section  may  appeal  to  the  Court  in  the  prescribed  manner  "  ■  sect.  57. 

Power  of  Eegistered  Propeietob  to  impose  Eestrictions. 
"  Where  the  registered  proprietor  of  any  land  is  desirous  for  his  own  sake,  or 
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at  the  request  of  some  person  beneficially  interested  in  such  land,  to  place  re- 
strictions on  transferring  or  charging  such  land,  such  proprietor  may  apply  to 
the  registrar  to  make  an  entry  in  the  register  that  no  transfer  shall  be  made  of 
or  charge  created  on  such  land  unless  the  following  things,  or  such  of  them  as 
the  proprietor ,  may  determine,  are  done ;  (that  is  to  say,) 

Unless  notice  of  any  appUcation  for  a  transfer  or  for  the  creation  of  a  charge 
is  transmitted  by  post  to  such  address  as  he  may  specify  to  the  registrar  : 

Unless  the  consent  of  some  person  or  persons,  to  he  named  by  such  proprietor, 
is  given  to  the  transfer  or  the  creation  of  a  charge : 

Unless  some  such  other  matter  or  thing  is  done  as  may  be  required  by  the 
apphcant  and  approved  by  the  registrar  "  :  sect.  58. 

"  The  registrar  shall  thereupon,  if  satisfied  of  the  right  of  the  applicant  to  give 
such  directions,  make  a  note  of  such  directions  on  the  register,  and  no  transfer 
shall  be  made  or  charge  created  except  in  conformity  with  such  directions ;  but 
it  shall  not  be  the  duty  of  the  registrar  to  enter  any  of  the  above  directions, 
except  upon  such  terms  as  to  payment  of  fees  and  otherwise  as  may  be  pre- 
scribed, or  to  enter  any  restriction  that  the  registrar  may  deem  unreasonable,  or 
calculated  to  cause  inconvenience ;  and  any  such  directions  may  at  any  time  be 
withdrawn  or  modified  at  the  instance  of  all  the  persons  for  the  time  being 
appearing  by  the  registry  to  be  interested  in  such  directions,  and  shall  also  be 
subject  to  be  set  aside  by  the  order  of  the  Court "  :  sect.  59. 

As  to  applications  under  these  sections,  see  Land  Transfer  Act  Rules,  rule  18. 

Production  of  Deeds — Disobedience  to  Ordee  of  Registrar. 

"  When  an  application  has  been  made  to  the  registrar  for  the  registration  of 
any  land,  if  any  person  has  in  his  possession  or  custody  any  deeds,  instruments, 
or  evidences  of  title  relating  to  or  affecting  such  land,  to  the  production  of  which 
the  applicant  or  any  trustee  for  him  is  entitled,  the  registrar  may  require  such 
person  to  shew  cause,  within  a  time  limited,  why  he  should  not  produce  such 
deeds,  instruments,  or  evidences  of  title  to  the  registrar,  or  otherwise,  as  the 
registrar  may  deem  fit ;  and,  unless  cause  is  shewn  to  the  satisfaction  of  the  re- 
gistrar within  the  time  limited,  such  deeds,  instruments,  and  evidences  of  title 
may  be  ordered  by  the  registrar  to  be  produced  at  the  expense  of  the  applicant, 
at  such  time  and  place,  and  in  such  manner,  and  on  such  terms  as  the  registrar 
thinks  fit. 

"  Any  person  aggrieved  by  any  order  of  the  registrar  under  this  section  may 
appeal  in  the  prescribed  manner  to  the  Court,  which  may  annul  or  confirm  the 
order  of  the  registrar  with  or  without  modification. 

"If  any  person  disobeys  any  order  of  the  registrar  made  in  pursuance  of  this 
section,  the  registrar  may  certify  such  disobedience  to  the  Court,  and  thereupon 
such  person,  subject  to  such  right  of  appeal  as  aforesaid,  may  be  punished  by  the 
Court  in  the  same  manner  in  all  respects  as  if  the  order  made  by  the  registrar  were 
the  order  of  the  Court " :  sect.  71. 

Costs — Disobedience  to  Order  of  Eegistrar. 

"  All  costs,  charges,  and  expenses  that  are  incurred  by  any  parties  in  or  about 
any  proceedings  for  registration  of  land  shall,  unless  the  parties  otherwise  agree, 
be  taxed  by  the  taxing  ofiScer  of  the  Court  of  Chancery  as  between  solicitor  and 
client  but  the  persons  by  whom  and  the  proportions  in  which  such  costs,  charges, 
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and  expenses  are  to  be  paid  shall  be  in  the  discretion  of  the  registrar,  and  shall 
be  determined  according  to  orders  of  the  registrar,  regard  being  had  to  the  fol- 
lowing provision  ;  namely,  that  any  applicant  under  this  Act  is  liable  prima  fame 
to  pay  all  costs,  charges,  and  expenses  incurred  by  or  in  consequence  of  his 
application,  except  in  a  case  where  parties  object  whose  rights  are  sufficiently 
secured  without  their  appearance,  or  where  any  costs,  charges,  or  expenses  are 
incurred  unnecessarily  or  improperly,  and  subject  to  this  proviso,  that  any  party 
aggrieved  by  any  order  of  the  registrar  under  this  section  may  appeal  in  the  jjre- 
scribed  manner  to  the  Court,  which  may  annul  or  confirm  the  order  of  the  regis- 
trar, with  or  without  modification. 

"  If  any  person  disobeys  any  order  of  the  registrar  made  in  pursuance  of  this 
section,  the  registrar  may  certify  such  disobedience  to  the  Court,  and  thereupon 
such  person,  subject  to  such  right  of  appeal  as  aforesaid,  may  be  punished  by  the 
Court  in  the  same  manner  in  all  respects  as  if  the  order  made  by  the  registrar 
were  the  order  of  the  Court " :  sect.  73.  ' 

Doubtful  Questions  arising  on  Title, 

"  Whenever,  upon  the  examination  of  the  title  to  any  land,  the  registrar  enter- 
tains a  doubt  as  to  any  matter  of  law  or  fact  arising  upon  such  title,  he  may, 
upon  the  application  of  any  party  interested  in  such  land,  refer  a  case  for  the 
opinion  of  any  of  Her  Majesty's  superior  Courts,  with  power  for  the  Court  to 
•direct  an  issue  to  be  tried  before  any  jury  for  the  purpose  of  determining  any 
fact ;  the  registrar  may  also  name  the  parties  to  such  case,  and  the  manner  in 
which  the  proceedings  in  relation  thereto  are  to  be  brought  before  the  Court  to 
which  such  case  is  referred  " :  sect.  74. 

"  The  opinion  of  any  Court  to  whom  any  case  is  referred  by  the  registrar  shall 
be  conclusive  on  all  the  parties  to  such  case,  unless  the  Court  before  whom  such 
case  is  heard  permits  an  appeal  to  be  had  " :  sect.  75. 

"  Where  any  infants,  married  women,  idiots,  lunatics,  persons  of  unsound 
mind,  persons  absent  beyond  the  seas,  or  persons  yet  unborn,  are  interested  in  the 
land  in  respect  of  the  title  to  which  any  question  arises  as  aforesaid,  any  other 
persons  interested  in  such  land  may  apply  to  '  the  Court,'  as  defined  by  this 
Act,  for  a  direction  that  the  opinion  of  the  Court  to  whom  the  case  is  referred 
under  this  Act  shall  be  conclusively  binding  on  suth  infants,  married  women, 
idiots,  lunatics,  persons  of  unsound  mind,  persons  beyond  the  seas,  or  unborn 
persons  " :  sect.  76. 

" '  The  Court'  as  defined  by  this  Act  shall  hear  the  allegations  of  all  parties 
appearing  before  it.  It  may  disapprove  altogether,  or  may  approve,  either  with 
or  without  modification,  of  the  directions  of  the  registrar  in  respect  to  any  case 
referred  as  to  the  title  of  land  ;  it  may  also,  if  necessary,  appoint  a  guardian  or 
other  person  to  appear  on  behalf  of  any  infants,  married  women,  idiots,  lunatics, 
persons  of  unsound  mind,  persons  absent  beyond  seas,  or  unborn  persons ;  and  if 
such  Court  is  satisfied  that  the  interests  of  the  persons  labouring  under  disability, 
absent,  or  unborn,  will  be  sufficiently  represented  in  any  case,  it  shall  make  an 
order  declaring  that  all  persons,  with  the  exceptions  (if  any)  named  in  the  order, 
are  to  be  conclusively  bound,  and  thereupon  all  persons,  with  such  exceptions  (if 
any)  as  aforesaid,  shall  be  conclusively  bound  by  any  decision  of  the  Court 
having  cognizance  of  the  case  in  which  such  persons  are  concerned  "  :  sect.  77. 

Annexation  of  Conditions  to  Eegisteeed  Land. 
"  Where  any  land  is  about  to  be  registered,  or  any  registered  land  is  about  lo 
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be  transferred  to  a  purchaser  for  valuable  consideration,  there  may  be  registered 
as  annexed  thereto,  subject  to  general  rules  and  in  the  prescribed  manner,  a  con- 
dition that  such  land  or  any  specified  portion  thereof  is  not  to  be  built  on,  or  is 
to  be  or  not  to  be  used  in  a  particular  manner,  or  any  other  condition  running 
with  or  capable  of  being  l^ally  annexed  to  land,  and  the  first  proprietor  and 
every  transferee,  and  every  other  person  deriving  title  from  him,  shall  be  deemed 
to  be  affected  with  notice  of  such  condition ;  nevertheless,  any  such  condition 
may  be  modified  or  discharged  by  order  of  the  Court,  on  proof  to  the  satisfaction 
of  the  Court  that  such  modification  will  be  beneficial  to  the  persons  principally 
interested  in  the  enforcement  of  such  condition  "  :  sect  84.  See  Land  Transfer 
Rules,  rule  31. 

The  Trustee  Act,  1850. 

"  All  the  provisions  of  the  Trustee  Act,  1850,  and  of  any  Act  amending  the 
same,  shall  apply  to  land  and  charges  registered  under  this  Act,  but  this  enact- 
ment shall  not  prejudice  the  applicability  to  such  land  and  charges  of  any  pro- 
visions of  such  Acts  relating  to  land  or  choses  in  action  " :  sect  85. 

Married  Woman. 

"  Where  a  married  woman,  entitled  for  her  separate  use,  and  not  restrained 
from  anticipation,  is  desirous  of  giving  any  consent,  or  becoming  party  to  any 
proceeding  under  this  Act,  she  shall  be  deemed  to  be  an  unmarried  woman,  but 
when  any  other  married  woman  is  desirous  of  giving  any  consent,  or  becoming 
party  to  any  proceeding  under  this  Act,  she  shill  be  examined  in  the  prescribed 
manner,  and  it  shall  be  ascertained  thiit  she  is  acting  freely  and  voluntarily,  and 
the  Com't  may,  where  it  sees  fit,  appoint  a  person  to  act  as  the  next  friend  of  a 
married  woman  for  the  purpose  of  any  proceeding  under  this  Act,  and  may  from 
time  to  time  remove  or  change  such  next  friend" :  sect.  87.  See  Land  Transfer 
Act  Rules,  rule  60. 

Infants  and  Lunatics. 

"  Where  any  person  who  (if  not  under  disability)  might  have  made  any  appli- 
cation, given  any  consent,  done  any  act,  or  been  party  to  any  proceeding  in  rela- 
tion to  any  land  or  charge  under  this  Act,  is  an  infant,  idiot,  or  lunatic,  the 
guardian  or  committee  of  the  estate  respectively  of  such  person  may  make  such 
applications,  give  such  consents,  do  such  acts,  and  he  party  to  such  proceedings, 
as  such  person  respectively,  if  free  from  disability,  might  have  made,  given,  done, 
or  been  party  to,  and  shall  otherwise  represent  such  person  for  the  purposes  of 
this  Act ;  where  there  is  no  guardian  or  committee  of  the  estate  of  any  such 
person  as  aforesaid,  being  infant,  idiot,  or  lunatic,  or  where  any  person  is  of  un- 
sound mind  or  incapable  of  managing  his  affairs,  but  has  not  been  found  lunatic 
vtnder  an  inquisition,  it  shall  be  lawful  for  the  Court  to  appoint  a  guardian  of  such 
pertion  for  the  pur[iose  of  any  proceedings  under  this  Act,  and  from  time  to  time 
to  change  such  guardian  " :  sect.  88. 

Specific  Performance — Costs. 

"  Where  a  suit  is  instituted  for  the  specific  performance  of  a  contract  relating 
to  registered  lands,  or  a  registered  charge,  the  Court  having  cognizance  of  such 
suit  may  by  summons,  or  by  such  other  mode  as  it  deems  expedient,  cause  all 


830  STATUTORY  JUKISDICTION.  [Part  III. 

or  any  parties  who  have  registered  estates  or  rights  in  such  land  or  charge,  or  have 
entered  up  notices,  cautions,  or  inhibitions  against  the  same,  to  appear  in  such 
suit,  and  shew  cause  why  such  contract  should  not  be  specifically  performed,  and 
the  Court  may  direct  that  any  order  made  by  the  Court  in  such  suit  shall  be 
binding  on  such  parties  or  any  of  them  "  :  sect.  93. 

"  All  costs  incurred  by  any  parties  so  appearing  in  a  suit  to  enforce  against  a 
vendor  specific  performance  of  his  contract  to  sell  registered  land  or  a  registered 
charge  shall  be  taxed  as  between  solicitor  and  client,  and  unless  the  Ooiurt  other- 
wise orders,  be  paid  by  such  vendor  "  :  sect.  94. 

Eectification  of  the  Eegister. 

"  Subject  to  any  estates  or  rights  acquired  by  registration  in  pursuance  of  this 
Act,  where  any  Court  of  competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right,  or  interest  in  or  to  any  registered  land  or  charge,  and 
as  a  consequence  of  such  decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order  directing  the  register  to 
be  rectified  in  such  manner  as  it  thinks  just " :  sect  95. 

"  Subject  to  any  estates  or  rights  acquired  by  registration  in  pursuance  of  this 
Act,  if  any  person  is  aggrieved  by  any  entry  made  or  by  the  omission  of  any  entry 
from  the  register  under  this  Act,  or  if  default  is  made,  or  unnecessary  delay  takes 
place  in  making  any  entry  in  the  register,  any  person  aggrieved  by  such  entry, 
omission,  default,  or  delay  may  apply  to  the  Court  in  the  prescribed  manner  for 
an  order  that  the  register  may  be  rectified,  and  the  Court  may  either  refuse  such 
application  with  or  without  costs,  to  be  paid  by  the  applicant,  or  it  may,  if  satis- 
fled  of  the  justice  of  the  case,  make  an  order  for  the  rectification  of  the  register  "  : 
sect.  96. 

"  The  registrar  shall  obey  the  order  of  any  competent  Court  in  relation  to  any 
registered  land  on  being  served  with  such  order  or  an  official  copy  thereof" : 
sect.  97. 

Appeals  from  Eegistkar. 

"  Upon  any  application  to  the  Court  being  made  on  the  requirement  of  or 
appeal  from  the  registrar,  or  for  the  rectification  of  the  register,  under  the  96th 
section,  a  statement  shall  be  prepared  by  the  applicant  and  settled  and  signed  by 
the  registrar,  and  forwarded  to  the  Court  through  the  ofiice  before  the  hearing ; 

"  All  applications  to  the  Court  and  appeals  from  the  registrar  shall  be  by 
summons  ; 

"  No  appeal  from  a  decision  or  order  of  the  registrar,  or  of  the  Court,  shall 
affect  any  dealing  for  valuable  consideration  duly  registered  before  a  notice  in 
writing  of  such  appeal  has  been  lodged  in  the  office  on  the  part  of  the  appellant, 
and  a  note  thereof  on  his  application,  in  the  register ; 

"  No  appeals  shall  be  brought  from  a  decision  or  order  of  the  registrar,  or  of 
the  Court,  after  twenty-eight  days  from  the  date  of  such  decision  or  order,  with- 
out leave  of  the  Court "  :  Land  Transfer  Act  Rules,  rule  59. 

"  Service  of  any  order  or  official  copy  order  of  any  Court  on  the  registrar  shall 
be  made  by  leaving  the  same  in  the  office,  and  an  application  shall  be  left  at  the 
same  time  for  the  rectification  of  the  register  being  made,  or  any  other  act  being 
done  in  accordance  with  such  order,  and  the  matter  shall  be  proceeded  with  as 
the  registrar  shall  direct" :  Ibid. 
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Ikspection  of  Eegister. 

"  Subject  to  such,  regulations  and  exceptions  and  to  the  payment  of  such  sums 
as  may  be  fixed  by  general  rules,  any  person  registered  as  proprietor  of  any  land 
or  charge,  and  any  person  authorized  by  such  proprietor,  or  by  an  order  of  the 
Com't,  or  by  general  rule,  but  no  other  person,  may  inspect  and  make  copies  of 
and  extracts  from  any  register  or  document  in  the  custody  of  the  registrar 
relating  to  such,  land  or  chai-ge  " :  sect.  104.  See  also  Land  Transfer  Act  Rules, 
rule  57. 

Powers  of  "  the  Codet." 

"  For  the  purposes  of  this  Act,  '  the  Court '  Shall  mean  the  Court  of  Chancery 
or  the  County  Court,  according  as  the  one  or  other  of  such  Courts  may  be  pre- 
scribed by  the  G-eneral  Rules  made  for  carrying  into  effect  this  Act. 

"  The  County  Court  shall,  in  cases  where  it  has  jurisdiction  under  this  Act, 
have,  for  all  the  purposes  of  such  jurisdiction,  all  the  powers  of  the  Court  of 
Chancery. 

"  Any  jurisdiction  of  the  Court  of  Chancery  or  County  Court  under  this  Act 
may  be  exercised  by  any  judge  of  the  said  Court,  whether  sitting  in  open  Court 
or  in  chambers'' :  sect.  114. 

"  The  Lord  Chancellor  may  from  time  to  time  assign  the  duties  vested  in  the 
Court  of  Chancery  in  relation  to  matters  under  this  Act  to  any  particular  judge 
or  judges  of  that  Court" :  sect.  115. 

Appeals  from  County  Court,  and  Court  of  Chancery. 

"  Any  person  aggrieved  by  any  order  of  a  judge  of  a  County  Court  may, 
within  the  prescribed  time  and  in  the  prescribed  manner,  appeal  to  the  Court  of 
Chancery. 

"  The  Court,  on  hearing  such  appeal,  may  give  judgment  affirming,  reversing,  or 
modifying  the  order  appealed  from,  and  may  finally  decide  thereon,  and  make 
such  order  as  to  costs  in  the  Court  below  and  of  the  appeal  as  may  be  agreeable 
to  justice ;  and  if  the  Court  alter  or  modify  the  order,  such  order  so  altered  or 
modified  shall  be  of  the  like  efi'ect  as  if  it  were  the  order  of  the  County  Court. 
The  Court  of  Chancery  may  also,  in  cases  were  the  Court  thinks  it  expedient  so 
to  do,  instead  of  making  a  final  order,  remit  the  case,  with  such  directions  as  the 
Court  may  think  fit,  to  the  Court  below  "  ■-  sect.  116. 

"  Any  person  aggrieved  by  an  order  made  under  this  Act  by  the  Court  of 
Chancery  otherwise  than  on  appeal  from  a  County  Court,  may  appeal  within  the 
prescribed  time,  in  the  same  manner  and  with  the  same  incidents  in  and  with 
which  orders  made  by  the  Court  of  Chancery  on  cases  within  the  ordinary  juris- 
diction of  such  Court  may  be  appealed  from  "  :  sect.  117. 

Vendor  and  Purchaser  Act,  1874,  Sect.  7. 

"The  seventh  section  of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby 
repealed,  as  from  the  date  at  which  it  came  into  operation,  except  as  to  anything 
duly  done  thereunder  before  the  commencement  of  this  Act " :  sect.  129. 
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OHAPTEK  LVII. 

THE  TEADE  MAEKS  EEGISTEATION  ACTS,  1875  and  1876. 
38  &  39  Vict.  c.  91 ;  39  &  40  Vict.  c.  33. 

Eegisteation  of  Trade  Marks. 

"  A  REGISTER  of  trade  marks  as  defined  by  this  Act,  and  of  the  proprietors 
thereof,  shall  be  established  under  the  superintendence  of  the  Commissioners  of 
Patents,  and  from  and  after  the  first  day  of  July,  one  thousand  eight  hundred 
and  seventy-seven,  a  person  shall  not  be  entitled  to  institute  any  proceeding  to 
prevent  or  to  recover  damages  for  the  infringement  of  any  trade  mark  as  defined 
by  the  principal  Act  until  and  unless  such  trade  mark  is  registered  in  pursuance 
of  that  Act,  or  until  and  imless,  with  respect  to  any  device,  mark,  name,  com- 
bination of  words,  or  other  matter  or  thing  in  use  as  a  trade  mark  before  the 
passing  of  the  principal  Act,  registration  thereof  as  a  trade  mark  under  the 
principal  Act  shall  have  been  refused :  38  &  39  Vict.  c.  91  s.  1,  as  amended  by 
39  &  40  Vict.  c.  33,  s.  1. 

Eegistration  of  Trade  Marks. 

Disputed  Claim — Beference  to  the  Court. 

"  Where  each  of  several  persons  claims  to  be  registered  as  proprietor  of  the  same 
or  a  nearly  identical  trade  mark,  in  respect  of  the  same  goods,  or  goods  belonging 
to  the  same  class,  the  registrar  shall  use  his  discretion  as  to  registering  all  or  any 
of  such  trade  marks,  either  unconditionally  or  on  the  condition  of  the  introduction 
of  such  variations  (if  any)  or  otherwise  as  he  thinks  fit,  or  the  registrar  may,  if 
in  any  case  he  thinks  it  expedient,  submit  or  require  the  claimants  to  submit 
their  rights  to  the  Court "  :  Trade  Marks  Eegistration  Act  Eules,  25. 

Characteristics  of  Eegistehed  Trade  Mark. 

"  A  trade  mark  must  be  registered  as  belonging  to  particular  goods,  ,or  classes 
of  goods,  and  when  registered  shall  be  assigned  and  transmitted  only  in  con- 
nection with  the  goodwill  of  the  business  concerned  in  siich  particular  goods  or 
classes  of  goods,  and  shall  be  determinable  with  such  goodwill,  but  subject  as 
aforesaid  registration  of  a  trade  mark  shall  be  deemed  to  be  equivalent  to  public 
use  of  such  mark  " :  38  &  39  Vict.  c.  91,  s.  2. 

Title  of  Proprietors. 

"  The  registration  of  a  person  as  first  proprietor  of  a  trade  mark  shall  be  prima 
facie  ovidoncc  of  his  right  to  the  exclusive  use  of  such  trade  mark,  and  shall, 


Ch.  LVII.]  the  trade  marks  registration  acts,  1875, 1876.  833 

after  the  expiration  of  five  years  from  the  date  of  such  registration,  he  conclusive 
evidence  of  his  right  to  the  exclusive  use  of  such  trade  mark,  subject  to  the 
provisions  of  this  Act  as  to  its  connection  with  the  goodwill  of  a  business  " ; 
sect.  3. 

"  Every  proprietor  registered  in  respect  to  a  trade  mark  subsequently  to  the 
first  registered  proprietor  shall,  as  respects  his  title  to  that  trade  mark,  stand  in 
the  same  position  as  if  his  title  were  a  continuation  of  the  title  of  the  first 
registered  proprietor  " :  sect.  4. 

Eectification  of  Eegistee. 

"  If  the  name  of  any  person  who  is  not  for  the  time  being  entitled  to  the 
exclusive  use  of  a  trade  mark  in  accordance  with  this  Act,  or  otherwise  in 
accordance  with  law,  is  entered  on  the  register  of  trade  marks  as  a  proprietor  of 
such  trade  mark,  or  if  the  registrar  refuses  to  enter  on  the  register  as  proprietor 
of  a  trade  mark  the  name  of  any  person  vpho  is  for  the  time  being  entitled  to  the 
exclusive  use  of  such  trade  mark  in  accordance  with  this  Act,  or  otherwise  in 
accordance  with  law,  or  if  any  mark  is  registered  as  a  trade  mark  which  is  not 
authorized  to  be  so  registered  under  this  Act,  any  person  aggrieved  may  apply 
in  the  prescribed  manner  for  an  order  of  the  Court  that  the  register  may  be 
rectified ;  and  the  Court  may  either  refuse  such  application  or  it  may,  if  satisfied 
of  the  justice  of  the  case,  make  an  order  for  tiie  rectification  of  the  register,  and 
may  award  damages  to  the  party  aggrieved. 

"  Where  each  of  several  persons  claims  to  be  registered  as  proprietor  of  the 
same  trade  mark,  the  registrar  may  refuse  to  comply  vsdth  the  claims  of  any  of 
such  persons  until  their  rights  have  been  determined  by  the  Court,  and  the 
registrar  may  himself  submit  or  require  the  claimants  to  submit  in  the  prescribed 
manner  their  rights  to  the  Court. 

"  The  CoTU't  may,  in  any  proceeding  under  this  section,  decide  any  question  as 
to  whether  a  mark  is  or  is  not  such  a  trade  mark  as  is  authorized  to  be  registered 
under  this  Act,  also  any  question  relating  to  the  right  of  any  person  who  is  party 
to  such  proceeding  to  have  his  name  entered  on  the  register  of  trade  marks,  of  to 
have  the  name  of  some  other  person  removed  from  such  register,  also  any  other 
question  that  it  may  be  necessary  or  expedient  to  decide  for  the  rectification  of 
the  register. 

"  The  Court  may  direct  an  issue  to  be  tried  for  the  decision  of  any  question  of 
fact  which  may  require  to  be  decided  for  the  pui-poses  of  this  section. 

"  Whenever  any  order  has  been  made  rectifying  the  register,  the  Court  shall 
by  its  order  direct  that  due  notice  of  such  rectification  be  given  to  the  registrar"  : 
38  &  39  Vict.  c.  91,  s.  5. 

A  mere  word,  not  the  subject  of  a  trade-mark  before  the  passing  of  the  Act,  will 
not  be  registered :  Ex  parte  Stephens,  W.  N.  (1876)  245. 

The  word  "  registered "  will  not  be  allowed  upon  the  register :  Be  MeiUe's 
Trademark,  W.  N.  (1876)  248. 

Applications  to  the  Court. 

Motion — Special  Case. 

The  Court  for  the  purposes  of  this  Act  is  hereby  declared  to  be  the  Chancery 
Division  of  Her  Majesty's  High  Court  of  Justice  " :  rule  42. 

"An  application  to  the  Court  under  the  Act  and  these  rules  may,  subject  to 
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the  Rules  of  Court  under  the  Supreme  Court  of  Judicature  Act,  1875,  be  made  by 
motion  or  by  application  in  chambers,  or  in- such  other  manner  as  the  Court  may 
direct " :  rule  43. 

The  notice  of  motion  may  be  that  the  register  be  rectified  by  inserting  the 
name  of  — ,  as  proprietor  of  the  trade-mark  :  Ex  parte  Stephens,  W.  N.  (1876)  202. 

"  Where  the  registrar  refuses  to  comply  with  the  claims  of  any  person  until 
their  rights  have  been  determined  by  the  Court,  the  manner  in  which  the  rights 
of  such  claimants  may  be  submitted  by  the  registrar,  or,  if  the  registrar  so  require, 
by  the  claimants,  to  the  Court,  shall,  unless  the  Court  otherwise  order,  be  by  a 
special  case ;  and  such  special  case  shall  be  filed  and  proceeded  with  in  like 
manner  as  any  other  special  case  submitted  to  the  Court,  or  in  such  other  manner 
as  the  Court  may  direct "  :  rule  44. 

"  The  special  case  may  be  agreed  to  by  the  parties,  or,  if  they  differ,  may  be 
settled  by  the  registrar  "  :  rule  45. 


Eesteictions  osr  Eegistrt  of  Tkade  Mares. 

"  The  registrar  shall  not,  without  the  special  leave  of  the  Court,  to  be  given  in 
the  prescribed  manner,  register  in  respect  of  the  same  goods  or  classes  of  goods  a 
trade  mark  identical  with  one  which  is  already  registered  with  respect  to  such 
goods  or  classes  of  goods,  and  the  registrar  shall  not  register  with  respect  to  the 
same  goods  or  classes  of  goods  a  trade  mark  so  nearly  resembling  a  trade  mark 
already  on  the  register  with  respect  to  such  goods  or  classes  of  goods  as  to  be 
calculated  to  deceive. 

' '  It  shall  not  be  lawful  f  o  register  as  part  of  or  in  combination  with  a  trade  mark 
any  words  the  exclusive  use  of  which  would  not,  by  reason  of  their  being  calcu- 
lated to  deceive  or  otherwise,  be  deemed  entitled  to  protection  in  a  Court  of  Equity ; 
or  any  scandalous  designs  "  :  sect.  6. 

Eemoyal  of  Trade  Mark. 

A  trade  mark  is  removed  after  the  expiration  of  fourteen  years  unless  an 
additional  fee  is  paid  by  the  proprietor  :  see  rules  30-33. 

"  The  Court  may,  on  the  application  of  any  person  aggrieved,  remove  any  trade 
mark  from  the  register  on  the  ground,  after  the  expiration  of  five  years  from  the 
date  of  the  registry  thereof,  that  the  registered  proprietor  is  not  engaged  in  any 
business  concerned  in  the  goods  with  respect  to  which  a  trade  mark  is  registered  "  : 
rule  34. 

Cbetificate  of  Eegistrae. 

"  The  certificate  of  the  registrar  as  to  any  entry,  matter,  or  thing  which  he  is 
authorized  by  this  Act,  or  any  general  rules  made  thereunder,  to  make  or  do, 
shall  be  evidence  of  such  entry  having  been  made,  and  of  the  contents  thereof, 
and  of  such  matters  and  things  having  been  done  or  left  undone  " :  38  &  39  Vict. 
c.  91,  s.  8. 

When  an  application  by  any  person  to  register  as  a  trade  mark  a  device,  mark, 
name,  word,  combination  of  words,  or  other  matter,  or  thing  proposed  for  regis- 
tration as  a  trade  mark  which  has  been  in  use  as  a  trade  mark  before  the  passing 
of  the  recited  Act  has  been  refused,  it  shall  be  the  duty  of  the  registrar,  on 
request,  and  on  payment  of  the  prescribed  fee,  to  give  to  the  applicant  a  certificate 
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of  such  refusal,  and  a  certificate  so  granted  shall  be  conclusive  evidence  of  such 
refusal :  39  &  40  Vict.  c.  33,  s.  2. 


The  Cutlees'  Company  and  Sheffield  Coepoeate  Maeks. 

"With  respect  to  the  master,  wardens,  searchers,  assistants,  and  commonalty  of 
the  Company  of  Cutlers  in  Hallamshire,  in  the  county  of  York  (in  this  Act 
fcalled  '  the  Cutlers'  Company'),  and  the  marks  or  devices  (in  this  Act  called 
'  Sheffield  corporate  marks ')  assigned  or  to  be  assigned  by  the  master,  wardens, 
searchers,  and  assistants  of  that  company,  be  it  enacted  as  follows  : 

(1.)  Within  the  prescribed  time  and  in  the  prescribed  manner  the  Cutlers' 
Company  shall  at  their  own  expense  deliver  to  the  registrar  under  this 
Act  copies  of  all  Shefiield  corporate  marks  in  force  at  the  time  of  such 
delivery : 
(2.)  When  any  person,  after  the  passing  of  this  Act,  applies  to  the  said  master, 
wardens,  searchers,  and  assistants  to  assign  to  him  any  mark  or  device, 
notice  of  such  application,  with  a  copy  of  such  mark  or  device,  shall, 
within  the  prescribed  time  and  in  thfe  prescribed  manner,  be  delivered  to 
the  registrar  under  this  Act;  and  such  mark  or  device  shall  not  be 
assigned  until  after  the  expiration  of  the  prescribed  period  from  the 
giving  of  such  notice.  In  like  manner,  when  any  person  applies  for  the 
registration  under  this  Act  of  a  trade  mark  as  belonging  to  any  goods  or 
class  of  goods  specified  in  section  two  of  the  Cutlers'  Company's  Act 
of  1860,  notice  of  such  application,  with  a  copy  of  such  trade  mark, 
shall,  within  the  prescribed  time  and  in  the  prescribed  manner,  be  de- 
livered to  the  Cutlers'  Company;  and  such  trade  mark  shall  not  be 
registered  until  after  the  expiration  of  the  prescribed  period  from  the 
■giving  of  the  last-mentioned  notice  : 
(3.)  Upon  the  assigning  of  any  such  mark  or  device,  or  the  registration  of  any 
such  trade  mark  as  aforesaid,  notice  of  the  assignment  or  registration  shall, 
within  the  prescribed  time  and  in  the  prescribed  manner,  be  given  to  the 
registrar  under  this  Act,  or  to  the  Cutlers'  Company,  as  the  case  may  be : 
(4.)  The  registrar  under  this  Act,  without  the  special  leave  of  the  Court,  to  be 
given  only  in  cases  where  the  applicant  proves  his  right,  shall  not  in 
respect  of  any  goods  or  classes  of  goods  with  respect  to  which  a  Sheffield 
corporate  mark  shall  have  been  assigned  and  actually  used,  and  of  which 
mark  a  copy  or  description  or  notice  of  the  assigning  whereof  shall  have 
been  delivered  or  given  to  the  registrar  as  aforesaid,  register  a  trade 
mark  identical  with  such  Sheffield  corporate  mark,  or  so  nearly  resem- 
bling the  same  as  to  be  calculated  to  deceive  : 
(5.)  The  master,  wardens,  searchers,  and  assistants  of  the  Cutlers'  Company 
shall  not  assign  to  any  person  a  mark  or  device  identical  with  any  trade 
mark  registered  under  this  Act,  and  notice  of  the  registration  whereof 
shall  have  been  given  to  the  Cutlers'  Company  as  aforesaid,  or  so  nearly 
resembling  the  same  as  to  be  calculated  to  deceive  : 
(6.)  Any  person  to  whom  a  Sheffield  corporate  mark  legally  belongs  shall  be 
entitled  to  have  the  same  mark  registered  also  as  a  trade  mark  under 
this  Act,  in  respect  of  any  particular  goods  or  classes  of  goods,  in  the 
same  manner  and  upon  the  same  terms  and  conditions  in  and  upon 
which  he  might  have  registered  the  same  if  it  were  not  a  Sheffield  cor- 
porate mark  : 
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(7.)  Nothing  in  this  Act  shall  prejudice  or  affect  the  rights  and  privileges  of  the 
Cutlers'  Company,  nor,  save  as  is  otherwise  in  this  Act  expressly  pro- 
vided, shall  any  of  the  provisions  of  this  Act  apply  to  or  in  the  case  of 
'      any  Sheffield  corporate  mark  " :  sect.  9. 

Trade  Mare,  Definition  of. 

"  For  the  purposes  of  this  Act : — A  trade  mark  consists  of  one  or  more  of  the 
following  essential  particulars ;  that  is  to  say,  a  name  of  an  individual  or  firm 
printed,  impressed,  or  woven  in  some  particular  and  distinctive  manner  ;  or  a 
written  signature  or  copy  of  a  written  signature  of  an  individual  or  firm ;  or  a 
distinctive  device,  mark,  heading,  label,  or  ticket ;  and  there  may  be  added  to 
any  one  or  more  of  the  said  particulars  any  letters,  words,  or  figures,  or  combina- 
tion of  letter,  words,  or  figures  ;  also  any  special  and  distinctive  word  or  words 
or  combination  of  figures  or  letters  used  as  a  trade  mark  before  the  passing  of  this 
Act  may  be  registered  as  such  under  this  Act. 
'  Prescribed '  means  prescribed  by  General  Rules  made  in  pursuance  of  this  Act ; 
and  '  Court '  means  any  of  Her  Majesty's  superior  Courts  of  Law  or  Equity 
at  Westminster,  or  any  Court  to  which  the  jurisdiction  of  such  Courts  may 
be  transferred,  or  any  one  or  more  of  such  Courts  which  may  be  declared  to 
be  the  Court  for  the  purposes  of  this  Act  by  such  General  Rules  as  aforesaid ; 
but  the  provisions  of  this  Act  conferring  a  special  jurisdiction  on  the  Court 
as  above  defined  shall  not,  excepting  so  far  as  such  jurisdiction  extends, 
affect  the  jurisdiction  of  any  Court  in  Scotland  or  Ireland  in  causes,  actions, 
suits,  or  proceedings  relating  to  trades  marks ;  and  if  the  register  requires 
to  be  rectified  in  consequence  of  any  proceedings  in  any  such  Court  in 
Scotland  or  Ireland,  due  notice  of  such  requirements  shall  be  given  to  the 
registrar,  and  he  shall  rectify  the  register  accordingly  " :  sect.  10. 
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CHAPTER  LVIII. 

THE  EIVERS  POLLUTION  PEEVENTION  ACT,  1876. 
39  &  40  Vict.  c.  76. 

Law  as  to  Solid  Matters. 

"  EvBBT  person  who  puts  or  causes  to  be  put  or  to  fall  or  knowingly  permits  to 
be  put  or  to  fall  or  to  be  carried  into  any  stream,  so  as  either  singly  or  in  combi- 
nation with  other  similar  acts  of  the  same  or  any  other  person  to  interfere  with 
its  due  flow,  or  to  pollute  its  waters,  the  solid  refuse  of  any  manufactory,  manu- 
facturing process  or  quarry,  or  any  rubbish  or  cinders,  or  any  other  waste  or  any 
putrid  solid  matter,  shall  be  deemed  to  have  committed  an  offence  against  this 
Act. 

"In  proving  interference  with  the  due  flow  of  any  stream,  or  in  proving  the 
pollution  of  any  stream,  evidence  may  be  given  of  repeated  acts  which  together 
cause  such  interference  or  pollution,  although  each  act  taken  by  itself  may  not  be 
suflScient  for  that  purpose  "  :  sect.  2. 

Law  as  to  Sewage  Pollutions. 

"  Every  person  who  causes  to  fall  or  flow  or  knowingly  permits  to  fall  or  flow 
or  to  be  carried  into  any  stream  any  solid  or  liquid  sewage  matter,  shall  (subject 
as  in  this  Act  mentioned)  be  deemed  to  have  committed  an  offence  against  this 
Act. 

"  Where  any  sewage  matter  falls  or  flows  or  is  carried  into  any  stream  along  a 
channel  used,  constructed,  or  in  process  of  construction  at  the  date  of  the  passing 
of  this  Act  for  the  purpose  of  conveying  such  sewage  matter,  the  person  causing 
or  knowingly  permitting  the  sewage  matter  so  to  fall  or  flow  or  to  be  carried  shall 
not  be  deemed  to  have  committed  an  offence  against  this  Act  if  he  shews  to  the 
satisfaction  of  the  Court  having  cognisance  of  the  case  that  he  is  using  the  best 
practicable  and  available  means  to  render  harmless  the  sewage  matter  so  falling 
or  flowing  or  carried  into  the  stream. 

"  Where  the  Local  Government  Board  are  satisfied  after  local  inquiry  that 
further  time  ought  to  be  grantsd  to  any  sanitary  authority,  which  at  the  date  of 
the  passing  of  this  Act  is  discharging  sewage  matter  into  any  stream,  or  permitting 
it  to  be  so  discharged,  by  any  such  channel  as  aforesaid,  for  the  purpose  of  en- 
ablintf  such  authority  to  adopt  the  best  practicable  and  available  means  for 
rendering  harmless  such  sewage  matter,  the  Local  Government  Board  may  by 
order  declare  that  this  section  shall  not,  so  far  as  regards  the  discharge  of  sewage 
matter  by  such  channel,  be  in  operation  until  the  expiration  of  a  period  to  be 
limited  in  the  order. 

"  Any  order  made  under  this  section  may  be  from  time  to  time  renewed  by 
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the  Local  Government  Board,  subject  to  such  conditions,  if  any,  as  they  may 
see  fit. 

"  A  person  other  than  a  sanitary  authority  shall  not  be  guilty  of  an  offence 
under  this  section  in  respect  of  the  passing  of  sewage  matter  into  a  stream  along 
a  drain  communicating  with  any  sewer  belonging  to  or  under  the  control  of  any 
sanitary  authority,  provided  he  has  the  sanction  of  the  sanitary  authority  for  so 
doing  " :  sect.  3. 


Law  as  to  MANUFACxnEusra  and  Mining  Pollutions. 

"  Every  person  who  causes  to  fall  or  flow  or  knowingly  permits  to  fall  or  flow 
or  to  be  carried  into  any  stream  any  poisonous,  noxious,  or  polluting  liquid  pro- 
ceeding from  any  factory  or  manufacturing  process  shall  (subject  as  in  this  Act 
mentioned)  be  deemed  to  have  committed  an  offence  against  this  Act. 

"  Where  any  such  poisonous,  noxious,  or  polluting  liquid  as  aforesaid  falls  or  flows 
or  is  carried  into  any  stream  along  a  channel  used,  constructed,  or  in  process  of 
construction  at  the  date  of  the  passing  of  this  Act,  or  any  new  channel  constructed 
in  substitution  thereof,  and  having  its  outfall  at  the  same  spot,  for  the  purpose  of 
conveying  such  liquid,  the  person  causing  or  knowingly  permitting  the  poisonous, 
noxious,  or  polluting  liquid  so  to  fall  or  flow  or  to  be  carried  shall  not  be  deemed 
to  have  committed  an  offence  against  this  Act  if  he  shews  to  the  satisfaction  of 
the  Court  having  cognisance  of  the  case  that  he  is  using  the  best  practicable  and 
reasonably  available  means  to  render  harmless  the  poisonous,  noxious,  or  polluting 
liquid  so  falling  or  flowing  or  carried  into  the  stream  " :  sect.  4. 

"  Every  person  who  causes  to  fall  or  flow  or  knowingly  permits  to  fall  or  flow  or 
to  be  carried  into  any  stream  any  solid  matter  from  any  mine  in  such  quantities  as 
to  prejudicially  interfere  with  its  due  flow,  or  any  poisonous,  noxious,  or  polluting 
solid  or  liquid  matter  proceeding  from  any  mine,  other  than  water  in  the  same 
condition  as  that  in  which  it  has  been  drained  or  raised  from  such  mine,  shall  be 
deemed  to  have  committed  an  offence  against  this  Act,  unless  in  the  case  of 
poisonous,  noxious,  or  polluting  matter  he  shews  to  the  satisfaction  of  the  Court 
having  cognisance  of  the  case  that  he  is  using  the  best  practicable  and  reasonably 
available  means  to  render  harmless  the  poisonous,  noxious,  or  polluting  matter  so 
falling  or  flowing  or  carried  into  the  stream  " :  sect.  5. 

"  Proceedings  are  not  to  be  taken  against  any  person  under  this  part  of  this 
Act  save  by  a  sanitary  authority,  with  the  consent  of  the  Local  Government 
Board ;  or  upon  the  refusal  of  the  sanitary  authority,  by  the  Local  Board ;  and  the 
Local  Board  are  not  to  give  their  consent  to  proceedings  by  the  sanitary  authority 
of  any  district  which  is  the  seat  of  any  manufacturing  industry  without  due 
inquiry  " :  sect.  6. 

And  any  person  within  such  district  as  aforesaid,  against  whom  proceedings  are 
proposed  to  be  taken  under  this  part  of  this  Act,  shall,  notwithstanding  apy  con- 
sent of  the  Local  Government  Board,  be  at  liberty  to  object  before  the  sanitary 
authority  to  such  proceedings  being  taken:  Ibid. 


Administration  of  Law. 

Facilities  hy  Sanitary  Authority. 

"Every  sanitary  or  other  local  authority  having  sewers  under  their  control 
shall  give  facilities  for  enabling  manufacturers  within  their  district  to  carry  the 
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liquids  proceeding  from  their  factories  or  manufactuvlng  processes  into  such 
sewers : 

"  Provided  that  this  section  shall  not  extend  to  compel  any  sanitary  or  other 
local  authority  to  admit  into  their  sewers  any  liquid  which  would  prejudicially 
affect  such  sewers  or  the  disposal  by  sale,  application  to  land,  or  otherwise,  of  the 
sewage  matter  conveyed  along  such  sewers,  or  which  would  from  Its  temperature 
or  otherwise  be  injurious  in  a  sanitar}'  point  of  view  : 

"  Provided  also,  that  no  sanitary  authority  shall  be  required  to  give  such  faci- 
lities as  aforesaid  where  the  sewers  of  such  authority  are  only  sufiScient  for  the 
requirements  of  their  district,  nor  where  such  facilities  would  interfere  with  any 
order  of  any  Court  of  competent  jurisdiction  respecting  the  sewage  of  such 
authority  "  :  sect.  7. 

Power  of  Sanitary  Authority. 

"  Every  sanitary  authority  shall,  subject  to  the  restrictions  In  this  Act  con- 
tained, have  power  to  enforce  the  provisions  of  this  Act  in  relation  to  any  stream 
being  within  or  passing  through  or  by  any  part  of  their  district,  and  for  that 
purpose  to  institute  proceedings  in  respect  of  any  offence  against  this  Act  which 
causes  interl'erence  with  the  due  flow  within  their  district  of  any  such  stream,  or 
the  pollution  within  their  district  of  any  such  stream,  against  any  other  sanitary 
authority  or  person,  whether  such  offence  is  committed  within  or  without  the 
district  of  the  first-named  sanitary  authority. 

"  Any  expenses  Incurred  by  a  sanitary  authority  in  the  execution  of  this  Act 
shall  be  payable  as  if  they  were  expenses  properly  Incurred  by  that  authority  in 
the  execution  of  the  Public  Health  Act,  1875. 

"  Proceedings  may  also,  subject  to  the  restrictions  In  this  Act  contained,  be  in- 
stituted in  respect  of  any  offence  against  this  Act  by  any  person  aggrieved  by  the 
commission  of  such  offence  "  :  sect.  8. 


Lexjal  Proceedings. 
Offesces  to  be  restrained — County  Court. 

"  The  County  Court  having  jurisdiction  In  the  place  where  any  offence  against 
this  Act  is  committed  may  by  summary  order  require  any  person  to  abstain  from 
the  commission  of  such  offence,  and  where  such  offence  consists  In  default  to  per- 
form a  duty  under  this  Act  may  require  him  to  perform  such  duty  in  manner  in 
the  said  order  specified ;  the  Court  may  Insert  in  any  order  such  conditions  as  to 
time  or  mode  of  action  as  It  may  think  just,  and  may  suspend  or  rescind  any 
order  on  such  undertaklrig  being  given  or  condition  being  performed  as  It  may 
think  just,  and  generally  may  give  such  directions  for  carrying  Into  effect  any 
order  as  to  the  Court  seems  meet.  Previous  to  granting  such  order  the  Court 
may  if  it  think  fit,  remit  to  skilled  parties  to  report  on  the  '  best  practicable  and 
available  means '  and  the  nature  and  cost  of  the  works  and  apparatus  required, 
wl)o  shall  In  all  cases  take  into  consideration  the  reasonableness  of  the  expense 
involved  in  their  report. 

"  Any  person  making  default  in  complying  with  any  requu-ement  of  an  order 
of  a  County  Court  made  In  pursuance  of  this  section  shall  pay  to  the  person  com- 
plaining, or  such  other  person  as  the  Court  may  direct,  such  sum,  not  exceeding 
fifty  pounds  a  day  for  every  day  during  which  he  is  in  default,  as  the  Court  may 
order  •   and  such  penalty  shall  be  enforced  in  the  same  manner  as  any  debt 
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adjudged  to  he  due  by  the  Court ;  moreover,  if  any  person  so  iA  default  persists  in 
disobeying  any  requirement  of  any  such  order  for  a  period  of  not  less  than  a 
month  or  such  other  period  less  than  a  month  as  may  be  prescribed  by  such 
order,  the  Court  may,  in  addition  to  any  penalty  it  may  impose,  appoint  any  person 
or  persons  to  carry  into  effect  such  order,  and  all  expenses  incurred  by  any  such 
person  or  persons  to  such  amount  as  may  be  allowed  by  the  County  Court  shall 
be  deemed  to  be  a  debt  due  from  the  person  in  default  to  the  person  or  persons 
executing  such  order,  and  may  be  recovered  accordingly  in  the  County  Court " : 
sect.  10. 

Appeal  from  Cothstty  Couet-^Special  Case. 

"  If  either  party  in  any  proceedings  before  the  County  Court  under  this  Act 
feels  aggrieved  by  the  decision  of  the  Court  in  point  of  law  or  on  the  merits,  or  in 
respect  of  the  admission  or  rejection  of  any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice. 

"  The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  upon  by  both 
parties  or  their  attorneys,  and,  if  they  cannot  agree,  to  be  settled  by  the  judge  of 
the  County  Court  upon  the  application  of  the  parties  or  their  attorneys. 

"  The  Court  of  Appeal  may  draw  any  inferences  from  the  facts  stated  in  the 
case  that  a  jury  might  draw  from  facts  stated  by  witnesses. 

"  Subject  to  the  provisions  of  this  section,  all  the  enactments,  rules,  and  orders 
relating  to  proceedings  in  actions  in  County  Courts,  and  to  enforcing  judgments 
in  County  Courts  and  appeals  from  decisions  of  the  County  Court  judges,  and  to 
the  conditions  of  such  appeals,  and  to  the  power  of  the  superior  Courts  on  such 
appeals,  shall  apply  to  all  proceedings  under  this  Act,  and  to  an  appeal  from  such 
action,  in  the  same  manner  as  if  such  action  and  appeal  related  to  a  matter  within 
the  ordinary  jurisdiction  of  the  Court " :  sect.  11. 

Eemoval  of  Plaoit  from  County  Court  to  High  Court  of  Justice. 

"  Any  plaint  entered  in  a  County  Court  under  this  Act  may  he  removed  into 
the  High  Court  of  Justice  by  leave  of  any  judge  of  the  said  High  Court,  if  it 
appears  to  such  judge  desirable  in  the  interests  of  justice  that  such  case  should  be 
tried  in  the  first  instance  in  the  High  Court  of  Justice  and  not  in  a  County  Court, 
and  on  such  terms  as  to  security  for  and  payment  of  costs,  and  such  other  terms 
(if  any)  as  such  judge  may  think  fit " :  sect.  11. 

Certificate  of  Inspector. 

"  A  certificate  granted  by  an  inspector  of  proper  qualifications  appointed  for  the 
purposes  of  this  Act  by  the  Local  Government  Board  to  the  effect  that  the  means 
used  for  rendering  harmless  any  sewage  matter  or  poisonous,  noxious,  or  polluting 
solid  or  liquid  matter  falling  or  flowing  or  carried  into  any  stream,  are  the  best  or 
only  practicable  and  available  means  under  the  circumstances  of  the  particular  case 
shall  in  all  Courts  and  in  all  proceedings  under  this  Act  be  conclusive  evidence 
of  the  fact":  sect.  12. 

Restriction  on  Proceedings. 

"  Proceedings  shall  not  be  taken  under  this  Act  against  any  person  for  any 
offence  against  the  provisions  of  Parts  II.  and  III.  of  this  Act  until  the  expiration 
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of  twelve  months  after  the  passing  of  this  Act;  nor  shall  proceedings  in  any  case 
be  taken  under  this  Act  for  any  offence  against  this  Act  until  the  expiration  of 
two  months  after  written  notice  of  the  intention  to  take  such  proceedings  has 
been  given  to  the  offender,  nor  shall  proceedings  under  this  Act  be  taken  for  any 
offence  against  this  Act  while  other  proceedings  in  relation  to  such  offence  are 
pending":  sect.  13. 

Oedees  as  to  Costs. 

"  The  Local  Government  Board  may  make  orders  as  to  the  costs  incurred  by 
them  in  relation  to  inquiries  instituted  by  them  under  this  Act,  and  as  to  the 
parties  by  whom  such  costs  shall  be  borne ;  and  every  such  order  and  every  order 
for  the  payment  of  costs  made  by  the  said  Board  under  section  twelve  of  this  Act 
may  be  made  a  rule  of  Her  Majesty's  High  Court  of  Justice  " :  sect.  14. 

Saving  Clauses. 

"  The  powers  given  by  the  Act  are  cumulative '' :  sect,  16. 

"  The  Act  does  not  apply  to  or  affect  the  lawful  exercise  of  any  rights  of  im- 
pounding or  diverting  water  "  :  sect.  17. 

"  There  is  a  saving  of  certain  Conservancy  Acts  and  of  works  of  certain  local 
authorities  " :  sects.  18  and  19. 
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Note. — The  Italics  represent  Forms  of  Orders. 


ABANDONMENT  OF  EAILWAYS  ACT,  1869  (32  &  33  Vict.  c.  114), 
Act,  provisions  of,  818 
deposit,  application  of,  818 
depositor,  costs  of,  819 

solicitor  and  Parliamentaiy  agent,  costs  of,  819 
transfer  of  deposit  and  assignment  of  bond,  819 

ABATEMENT, 

action,  when  not  to  become  abated  or  defective,  126 

oases  under  recent  practice  in  Chancery,  126-129  :  See  Changes  of  Interest. 

ABSTRACT  OF  TITLE, 

Inquiry  as  to  delivery  of,  518 

ACCOUNT, 

account  under  Order  15,  when  writ  indorsed  (under  Order  3,  rule  8),  24 

order  on,  introductory  form  of,  94 
accounts  and  inquiries,  under  Order  33 ..  70,  217 

certificate  of  result  of,  form  of,  219 

evidence  on  taking,  218 

mode  of  taking,  218 

order  for,  form  of,  219 

special  directions,  power  of  Court  to  give,  218 
annual  rests,  not  taken  unless  directed  by  decree,  220 
annval  rests,  account  with,  450 
apportionment,  what  subject  to,  227 
appropriation  in,  222 

bill  for  account,  former  practice  as  to,  217 
Company  and  agent,  between,  224 
'    contribution,  account  .for,  when  directed,  230 
GontrAution-— Sureties — Suit  by  surety,  229 

Sureties — Suit  by  executors  of  sureties,  229 
Joint  liability — Deed  to  he  cancelled,  229 
Dealings  and  transactions,  of,  216 
and  for  payment,  216 

Special  directions — Books  prima  facie  evidence,  216 

Surcharge  and  falsify,  liberty  to,  216    , 
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ACCOUNT— coJiiinMcrf. 

Debts  and  Liabilities  (13  &  14  Vict.  c.  25  ;  and  23  &  24  Vict.  c.  38),  328 
debt,  release  of,  when  giving  up  of  security  considered,  231 
decree  for  account,  as  to  form  of,  219 

costs  in,  220 

evidence  at  hearing,  219 
Executors  against — Sole  executor  deceased,  258 

both  executors  deceased,  259 

one  of  two  executors  deceased,  258 

administratrix  of  executor  and  administratrix  de  bonis  nan  of  testator,  259 
falsifying,  opening,  surcharging,  220 
fraud,  opening  account  on  proof  of,  221 
interest,  when  chargeable  in,  222 

apportionment  of,  227 
just  allowances,  in,  221 

Partnership  dealings  and  transactions  of,  235 
Principal  and  steward,  between,  223,  224 

interest  on  balances,  as  to,  225 
rents  and  profits,  of,  when  directed,  231 
Settled  accounts,  to  stand,  217 

to  be  oijened,  217 

with  payment  of  costs  relating  to  accounts  set  aside,  217 
set-off,  as  to,  222 
solicitor  and  client,  between,  223 
Statute  of  Limitations,  when  not  available  in,  218 
tenant  for  life  and  remainderman,  betvieen,  225 

Accounts — Fines,  &c. —  Value  set  on  life — Interest,  226 

Renewal,  fines  paid  on,  inquiry  as  to — Sale  or  mortgage,  226 

Renewal  term,  inquiry  as  to — Computation  of  interest,  225 

Renewals,  fines,  and  fees,  inquiry  as  to,  225 

adjusting  accounts,  mode  of,  229,  300 
tithes,  of,  232 

ACTION, 

abatement  of,  126 
administration,  for,  292 

causes  of,  joinder  of,  32 :  See  Joinder  of  Causes  op  Action. 
commencement  of,  2 

confining,  to  causes  of  action  which  can  be  disposed  of,  33 
discontinuance  of,  45 
district  registry,  when  to  proceed  in,  17 
division  of  High  Court,  option  to  choose,  7 
notice  of  assignment  to,  how  given,  8 
infoi-mation,  how  turned  into,  4 

Judicature  Act,  1873,  s.  24,  to  be  administered  according  to,  34 
London,  when  to  proceed  in,  17 

lunatics  and  persons  of  unsound  mind,  by  and  against,  33 
proceedings  other  than,  how  commenced,  2 

ADMINISTRATION, 

actions  for,  jurisdiction  as  to,  292 

parties  to,  cases  as  to  who  are  necessary,  293 


INDEX.  851 

ADMINISTRATION— cwiiMMeA 

Administration  decree,  usuoJ,  declarations  in,  253 

Infant  heirs  not  asking  issue,  253 

WiU  admitted,  253 
established,  253 
proving  itsilf,  253 
administration  at  chambers,  295 

decree  only  for  common  administration  accounts,  295 

real  estate,  when  administered  at  chambei-s,  295 
Charities,  administration  order  relating  to,  305 :  See  also  Chamties. 
costs,  when  payable  out  of  estate,  301 

incumbered  shares,  of,  304 
county  courts,  jurisdiction  in,  304 
Creditor's  action — Personal  estate — General  accounts,  253 

Personal  estate — Payment  of  pit's  debt,  254 
Action  for  Plfs  debt  alone — Payment,  255 

Seal  and  personal  estate — Inquiry  as  to  heir,  253,  254 
creditor's  decree — as  to  order  of  administration  of  assets,  292 

establishing  will,  when  not  necessary,  290 

delivery  out  of  original  will  for  purpose  of,  292 

form  of,  cases  as  to,  292 

heir-at-law,  when  not  necessary  party,  290 

probate  when  evidence  of  validity  of  will,  291 
debts,  interest  on,  when  and  at  what  rate,  298 

specialty  and  simple  contract  debts,  298 

no  priority  after  January  1,  1870,  when,  298 
duty — legacy  and  succession  duty  to  be  provided  for,  298 

default  of,  who  chargeable,  298 
Election,  declaration  as  to,  264 

Equitable  mortgagee's  action — Beal  and  personal  estate,  256 
Executors,  accounts  against,  258 

sole  executor  deceased,  258 

one  of  two  executors  deceased,  258 

Both  executors  deceased,  259  [259 

administratrix  of  executor  and  adminsitratrix  de  bonis  non  of  testator, 
income,  apportionment  of,  299 

definition  of  "annuities,"  "dividends,"  "  rents,"  299 

when  apportionment  payable,  299 
judgment  debts,  interest  on,  299 
legacies,  interest  on,  when  payable,  299 
Legatees  trustees  or  beneficiaries'  action — Personal  'estate,  257 

Beal  and  personal  estate,  257 
Married  woman,  adminiitration  of  estate  of,  appointed  under  power,  259 
Mortgagee's  action — Beal  and  personal  estate — Scde,  255 
Ne  Exeat,  writ  of, — ^when  may  be  obtained,  300 
Next  of  kin's  action — Personal  estate,  256 
outstanding  estate,  decree  to  direct  inquiry  as  to,  300 

Inquiry  as  to,  253 
Partnership — Beal  and  personal  estate,  260 

Purchase  by  testator — Pwchase-money  to  be  paid  out  of  personalty — Declara- 
tion as  to  realty,  262 
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tenant  for  life  and  remainderman — accounts  how  adjusted,  300 
Timber,  order  in  administration  suit  as  to,  336 

Special  Inquiries  in  Decbbe, 
Contracts  for  pwchase  hy  testator,  261 

by  testator's  executors,  261 
Contracts  for  sah  hy  testator,  261 

by  testator's  executors,  261 
Domicile — Common  inquiry,  264 

Special  inquiries,  charitable  bequests,  264,  265 
Dower — Inquiry — Sale,  263 

Receiver,  268 
Government  annuity,  purchase  of,  in  discharge  of,  264 
Election,  whether  beneficial  to  infants,  264 
Exchange  whether  beneficial,  263 
Heir-at-law — Customary  heir,  260 
Mortgages  at,  and  since  testator's  death,  263 
Occupation  rent, — annual  valvs  set  by  way  of,  263 
Personalty,  pure  and  impure,  260 
Sale  moneys — How  applied,  260 

PUETHBB  CONSIDBBATION  (GENERAL  AdMINISTEATION), 

Costs — Debts — Legacies — Annuity  provided  for,  269 
Debts  under  £10  paid  to  solicitor,  271 
Government  annuity  purchased,  271 
Similar  order,  by  schedule,  271 

Further  Consideration  (Insufficient  Estate), 

Personalty  insufficient — DMs — Apportionment,  277 
Abatement  of  legacies — Apportionment,  278 
Abatement  of  legacies — Valuation — Sale  or  mortgage,  278 
Abatement  and  apportionment  of  legacies — Duty — Residue,  279 
Similar  order — Sums  paid  on  account,  280 

Contribution,  by  devised  estates  raieably,  282 

by  pecuniary  legatee  and  residuary  legatee,  282 
hy  specific(dly  devised  and  descended  estates,  281 
by  specific  legates  and  real  estate,  281 

Costs,  apportioned  between  real  and  personal  estate,  286 
Distinguished — Incumbered  shares  of  residue,  287 
Mortgage,  raised  by,  and  if  necessary,  by  sale,  290 
Mortgagor's  costs  paid  to  mortgagees,  288,  289 

Personalty,  paid  out  of,  and  if  deficient  out  of  devised  and  descended 
estates  rateably,  286 

Hotchpot  provisions — Common  direction,  274 
Advances  in  excess  of  shares,  274 
Interest  mt  sums  advanced — Incumbered  shares,  275 
Payments  on  accov/nt  of  shares — Loss  and  partial  recovery  of  assets,  276 

MarshaUing — Equities  between  2nd  and  Srd  incumbrancers  after  providing 
for  1st  out  of  estates  rateahly,  283 

Mortgagee  paid  out  of  personalty — Declaration  os  to  creditors,  283 
Personalty  exhausted  by  mmigagee — Declaration  as  to  creditors,  283 
by  specialty  creditors,  282 
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ADMINISTRATION— conimMed. 
Marshalling — contimied. 

principles,  general,  296 
Mortgage,  raising  portions  by,  285 
Sale  or  mortgage  of  real  estate — Payment  of  debts,  284 
Set-off — Balance  due  from  administratrix — Costs,  285 

Common  Dieeotions  in  Paymaster-General's  Okder^ 
Carrying  over  share,  270 

Delivery  out  of  Court  of  box — Bond  paid  off,  268 
Deposit  in  Court  of  Exchequer  hills,  267 

of  other  securities  passing  by  delivery,  267 

of  securities  passing  by  deed,  267 

of  plate  and  jewels  or  securities  in  a  box,  268 
Division  of  funds  in  Court  by  schedule — Diffei-ent  rates  of  duty-!-Payment, 
272 

Similar  order — After  one  carrying  over,  273 
BaUway  stock  paid  off — New  stock  in  exchange,  274 
Substituted  payment  out  of  fund  in  Court,  273 
Transfer  and  payment  into  Court,  267 
Varying  order  by  directing  payment  in  lieu  of  carrying  over,  274 

ADMIRALTY  ACTIONS, 

arrest  of  property,  warrant  for,  when  issued,  8 

intervene,  who  may  and  how,  18 

procedure  in,  4 

time,  computation  of,  in,  88 

writ  of  summons  in,  form  of,  4 

ADMISSIONS, 

document,  admission  of,  by  either  party,  69 

proving,  no  relief  from,  70 

refusal  or  neglect  to  admit,  69 
evidence  of,  what  deemed  to  be,  69 
infant,  answer  of,  contaiiung  admissions,  70 
notice  to  admit,  by  either  party,  69 

form  of,  69 

ADMISSIONS  OF  FACT, 
application  after,  106 
motion  after,  under  Order  40,  r.  11  ..94 

ADVOWSON, 

Partition  of —Alternate  presentations,  566 
Next  presentation,  567 

AFFIDAVIT, 

cross-examination,  party  making,  subject  to,  103 
matter  of,  as  to,  102 

AGENT, 

account  of  dealings  of  company  with,  224 
solicitor  not  to  change  his,  without  order,  590 
Taxation  of  bill  of,  607 

3  K 
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AGREEMENT  (BREACH  OF), 

injimctions  as  to,  364:  See  "  Injunctions." 

ALIEN, 

cases  as  to,  129 
AMENDMENT, 

amendment,  after  amendment  hj  other  party,  47 

default  of,  after  order  for,  48 

disallowance  of,  if  made  without  leave,  47 

generally,  application  for  liberty  to  make,  47 

mode  of,  48 

pleadings  of,  47 

printed,  when  to  be,  48 

writ  of  summons,  of,  48 

ANNUAL  RESTS, 

accounts,  in,  220,  450 
ANNUITY, 

Government,  pv/rchase  of,  271 
APPEAL  (COURT  OF;, 

amendment,  powers  of,  148 
application  under  rules  to,  mode  of,  151 
constitution  of,  146, 148 
final  orders,  on  hearing  appeals  from,  147 

doubts  as  to  what  are,  148 
interlocutory  orders,  on  hearing  appeals  from,  147 

doubts  as  to  what  are,  148 
judge  of,  powers  of  single,  147 

judgments,  not  to  sit  on  their  own,  148 

may  act  as  judge  of  Division,  147 

may  sit  for  judge  of  High  Court,  147 

tenure  of  ofBce  of,  147 
jurisdiction  of,  145, 148 

orders  made  before  Act,  155 
transfer  of  jurisdiction  to,  by  Judicature  Act,  145 
APPEALS  (TO  COURT  OF  APPEAL), 
affirming  order  or  judgment,  145 
amendment,  powers  of,  on,  148 
oosts,  deposit  or  security  for,  150 
cross  appeals — Notice — Omission  to  give  notice,  149 

Notice  of — from  final  judgment  8  days — interlocutory  order  2  days,  149 
error,  proceedings  in,  abolished,  148 
evidence  in  Court  below — questions  of  fact — verified  notes,  150 

further,  as  to,  148 

notice  of  application  for  leave  to  produce,  149 

printing  of,  150 
exceptions,  bills  of,  abolished,  148 
execution,  appeal,  not  to  operate  as  stay  of,  151 
mode  of — Notice  of  motion,  148 
Notice  of  appeal,  service  of — amendment  of,  148 

time  of — from  final  or  interlocutory  judgment,  14  days,  148 
from  interlocutory  order  4  days,  148 
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APPEALS  (TO  COURT  OF  ANEAL)—cmUnued. 

orders  made  at  chambers,  from,  not  without  special  leave,  147 

by  County  Courts,  not  without  special  leave,  803 

by  High  Court,  146 

by  Inferior  Courts,  not  without  special  leave,  146 

by  master,  83 
orders  not  subject  to  appeal,  147 

power  of  Court  on,  as  to  orders  below  not  appealed  from,  150 
~  proceedings,  appeal  not  to  stay,  151 

except  on  payment  into  Court,  &c.,  151 
Reversing  or  varying  order,  or  judgment,  145 
security  for  costs  or  deposit  may  be  directed,  150 
setting  down,  mode  of,  149 
time  for — ex  parte  applications  refused  by  Court  below,  four  days,  150 

interlocutory  orders,  twenty-one  days,  150 

all  other  orders,  one  year,  150 
winding-up  orders,  from,  time  for,  149 

APPEALS  (TO  HOUSE  OF  LORDS), 

appeal,  when  it  lies,  and  from  what  orders,  152 
Appellate  Jurisdiction  Act,  1876,  provisions  of,  152 

Form  of— Petition,  152 

cases  excluded  from  appeal,  153,  154 
Attorney-General,  consent  of,  when  necessary,  153 
dissolution  of  Parliament,  during,  153 
error  not  to  lie  to  House  of  Lords,  153 

pending  business  excepted,  154 
Lords  of  Appeal — number  of,  152 
Lords  of  Appeal  in  ordinary,  152 
pending  business,  provision  as  to,  154 
prorogation  of  Parliament,  during,  152 

APPEARANCE, 

entry  of,  as  to,  i  6 

defaiilt  of,  when  writ  issued  iu  District  Registry,  22 
infant  lunatic,  by,  20 
mode  of  proceeding  in,  21 
orders  in,  see  "  Judgments  by  default,"  20 
proceeding  on  afBdavit  of  service  after,  22 
proceeding  under  new  practice  in  pending  suits,  22 
Record  and  Writ  Clerk's  certificate,  what  required,  23 
Third  parties,  of,  after  service  with  defence,  &c.,  44 

District  Registry,  when  in,  17 

land,  in  action  for  recovery  of,  19 
landlord,  by,  19 
person  not  named,  by,  19 

mode  of,  17, 18 

omission  of  solicitor  to  enter  after  undertaking,  18 

partners,  by,  18 

time  for,  18 
Infant,  by,  27 

default  of,  by,  20 

3  K  2 
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APPEAEANCE— co»««»M«d 

Judgments  in  default  of  appearance,  20 
BiUs  of  Exchange  Act,  under,  20 
Bd)t  or  liquidated  demand    not   heing    under    BUls    of  Exchange 

Act,  20 
Detention  of  goods  and  pecuniary  damage,  20, 22 
District  Eegistry,  when  writ  issued  out  of,  22 
Land,  action  for  recovery  of,  20,  22 
Mesne  profits,  in  claim  for,  22 
writ  specially  indorsed,  when,  21 

defaulting  defts,  against,  when  one  or  more  do  not  appear,  21 
writ  not  specially  indorsed,  when,  21 

APPORTIONMENT  ACT,  1870, 

definition  of—"  Annuities  "— "  dividends  "— "  rents,"  299 
apportionment,  what  suhject  to,  229,  299 
when  recoverable,  299 

APPEBNTICESHIP, 
Infant,  of,  180 

APPEOPEIATION, 
accounts,  in  222 

AEBITEATION, 

Agreement  or  submission  made  an  order  of  Court,  642 

Lands  Clauses  Act,  under,  642 

application  for,  notice  of,  645 

submission  to  be  filed  in  Report  oflSce,  645 
Award,  made  an  order  of  Court,  642 

evidence  of  arbitrator  in  explanation  of,  647 

when  signed,  cannot  be  altered,  650 
Authority  of  arbitrator,  irrevocable,  645 
Award,  time  for  making,  enlarged,  648 

mode  of  making — time  for,  6^50 

when  may  be  set  aside,  651 
Award  remitted,  649 

on  undertaking,  649 

power  of  judge,  as  to,  649 
Award  set  aside,  650 

Lands  Glauses  Act,  under — Nisi,  560 

limit  of  time  for  motion  to  set  aside,  651 
Companies  Act,  under, 
costs,  authority  of  arbitrator  as  to,  654 

Lands  Clauses  Consolidation  Acts,  under,  654 

Railways  Clauses  Consolidation  Acts,  under,  654 

Railway  Companies  Arbitration  Acts,  under,  655 
documents,  production  of,  jurisdiolion  of  Court  as  to,  653 
failure  of  parties — arbitrators — reference,  647 
Friendly  Societies  Benefit  and  Building  Acts,  under,  653 
Lands  Clauses  Consolidation  Acts,  under,  654 
"  Liberty  to  apply,'" — effect  of,  in  order  for,  655 
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ARBITRATION— ccmimMetZ. 

possession,  delivery  of,  pursuant  to  award,  652 

order  for,  to  have  effect  of  judgment  in  ejectment,  652 
Seference  of  suit — Single  arbitrator,  643 
Two  arbitrators — Umpire,  643 

Similar  order — Costs — Evidence — Signing  judgment,  644 
reference,  abortive,  effect  on  suit,  648 
stay  of  proceedings,  when,  will  be  directed,  646 

ASSESSORS, 
trial  with,  99 

ATTACHMENT, 

Disobedience  of  order  for,  160 
writ  of  attachment — effect  of,  160 

form  of,  160 

leave  to  issue — notice  to  party,  160 

ATTACHMENT  OF  DERI'S, 

attachment  book,  to  be  kept,  170 
costs  of  application  for,  in  discretion  of  Court,  170 
Debt  attached — Oamishee  to  shew  cause,  168 
Debtor,  examination  of — Production  of  book,  168 
Garnishee  to  pay  money  in  his  hands  to  creditor,  168 

garnishee,  debts  from,  when  attached — Appearance  of  garnishee,  169 

debts  to  be  bound  by  service  of  order  attaching,  169 

default  of  payment,  or  dispute  of  debt,  by,  169 

dispute  of  liability  of,  169 

execution  against,  when  directed,  169 
valid  discharge  of  debt,  170 

payment  by,  to  be  valid  discharge,  170 

ATTAINDER, 

cases  as  to,  128,  129 

ATTORNEY-GEN  ERAL, 
Costs  payable  to,  327 
payable  by,  326 

AUDITA  QUERELA, 

proceedings  by,  abolished,  158 

AWARD, 

order  of  Court,  made,  642 
remitted,  649 
set  aside,  650 

BANKRUPTCY, 

Partnership,  inquiry  as  to  profits  of,  since,  235 

BENEFIT  BUILDING  SOCIETIES, 
Acts,  provisions  of,  514 

Decree  for  account — Probable  duration  of  society  calculated  513 
duration  not  calculated,  513 
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BENEFIT  BUILDING  SOCmTlES— continued. 
fines,  payment.of,  before  redemption,  515 
liability  of  member,  limit  of,  514 

payments  in  case  of  sale  or  redemption,  how  calculated,  515 
Winding-up  Acts,  under,  515 

BILLS  OF  EXCHANGE, 

actions  upon,  procedure  on,  4 

BOTTOMRY, 

contracts  of,  to  secure  repayment  of  money  advanced  for  repairs,  &c.,  500 
power  to  make,  in  whom  vested,  500 
repayment  of  money  due  depends  on  safe  arrival  of  ship,  501 

BOUNDARIES, 

Commission  to  distinguish — Delivery  of  possession,  583 
Confusion  of  boundaries — Compensation,  583 

Land  to  he  set  out — Rents,  583 
Delivery  up  of  possession  after  lands  set  out,  584 
costs,  when  boundaries  confused,  585 
judgment  at  hearing,  usual  form  of,  584 

BOX, 

delivery  out  of  Court  of,  268 
Deposit  in  Court  of,  268 

BUILDINGS, 

Injunction  against  erecting  or  pulling  down,  349 
Investment  of  purchase-money  in,  669 

BURIAL  ACTS,  1852  to  1871, 

Burial  Boards,  power  of,  to  appropriate  land  for  burial  purposes,  638 

charitable  use,  when  land  subject  to,  638 
Charity  Commissioners,  certificate  of,  638 

CALL, 

order  for,  discharged,  761 

CANAL, 

Receiver  of,  423 

CARRY  ON  PROCEEDINGS, 

Order  for  leave  to — General  form,  132 

Assignment  or  devise  of  interest,  on,  137 
Bankruptcy  of  pit — or  deft — on,  137 
Birth  of  party  interested — Application  of  pit,  134 
Death  of  sole  pit — Application  of  representatives,  133 

one  pit — Application  of  other  pit,  134 

one  pit — Application  of  deft  after  decree,  135 

OJie  pit — Accounting  party,  135 
Death  of  sole  deft — Application  of  pit,  133 

co-deft — Application  ef  pit,  134 

deft,  leaving  pit  his  representative,  134 

deft,  accounting  party,  135 
Marriage  of  female  pit,  without  settlement,  136 
with  settlement  and  trustees,  136 
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CAREY  ON  PROCEEDINGS— conijjiuerf. 
order,  right  to  obtain,  129 

security  for  costs,  formerly  given  on  obtaining,  138 
service  of, — appearance  to,  139 

sdbstituted,  may  be  directed,  139 
varying  or  discharging,  139 
Compulsory  orders  to  carry  on  proceedings,  forms  of,  140 
Bankruptcy  of  sole  pit,  142 

co-pit,  142 

deft,  143 
Death  of  sole  pit,  140 

co-pit,  140 

next  friend  of  female  pit,  141 

deft,  141 
Marriage  of  female  sole  pit,  141 

CARRYING  OVER, 
share,  of,  270 

CAUSES  OF  ACTION, 

joinder  of:  See  "  Joindeb  of  Causes  of  Action,"  32 

CESTUI  QUE  VIE  (6  Anne,  o.  12), 
application  for  order,  how  made,  623 

costs  of,  no  jurisdiction  as  to,  625 

right  to  order,  623 
Dead,  deemed  to  he,  622 
order,  service  of,  624 

costs  of,  625 
non-production,  upon,  624 
personal  view  refused,  624 
Production  of,  at  parish  church,  622 

before  Commissioners  or  Court,  622 
tenant  for  life  or  cestui  que  vie  when  abroad,  624 

alive,  proved  to  be,  624 

CHAMBERS, 

administration  at,  jurisdiction  as  to,  295 

decree  for,  295 
appeal  from  order  made  at  Chambers  in  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions,  83 

time  for — 8  days,  83 
appeal  from  Master,  83 

time  for — 4  days,  83 
stay  of  proceedings,  not  to  act  as,  83 
application  at,  mode  of,  82 

discharging  orders  made  by  Judge  of  High  Court  in  Chambers,  147 
jurisdiction  of  Master  and  Registrar  in,  82 

exceptions  to  such  jurisdiction,  82 
Master,  may  refer  matters  to  judge,  83 
real  estate,  when  administered  at,  295 
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CHANCEEY  SUSPENSE  ACCOUNT, 
Payment  into,  332 

CHANGES  OF  INTEREST, 

abatement  of  suit,  cases  under  recent  practice  in  Chancery,  126-129 
alienage,  attainder,  effect  of,  under  recent  practice,  128,  129 
assignment,  &c.,  action  not  defective  by,  126 
bankruptcy — death — niarriage,  action  not  to  abate  by,  126 
carry  on  proceedings,  right  to  obtain  order,  129 

order  to,  forms  of:  See  Carry  on  Proceedings. 
determination  of  interest,  cases  under  recent  practice,  131 
Bepresentatives,  appointing,  144: 

dispensing  with,  143 

CHAPEL, 

restraining  noise  near,  352 

CHAEQING  OEDEES, 

Funds  in  lank,  order  nisi,  upon,  414 
Funds  in  Court,  order  nisi,  wpon,  414 

order  absolute,  upon,  414 

chwrged  with  sum  to  he  paid  in  another  cause,  414 
Order  nisi  discharged  on  shewing  cause,  415 
order,  who  may  make,  415 

dates,  when  absolute,  from  order  nisi,  416 
judgment-creditor,  rights  of,  to,  415 
public  companies,  when  against  stocks  and  shares  in,  416 

CHAEITABLE  TEUSTS,  &c.,  ACTS, 

Sir  Samuel  Romilly's  Act  (52  Oeo.  3,  c.  101),  order  under,  626 

New  trustees,  appointment  of — Contract  for  purchase,  626 
appeal  from  order,  limit  of  time  for,  627 
application  under,  mode  of,  627 

Attorney-General,  by,  627 
Charity  Commissioners,  certificate  of,  required,  627 
Costs  apportioned  between  several  charities — One  scheme,  628 

Raised  ly  mortgage — Annual  payments  on  account,  628 
jurisdiction  of  Court,  under,  627 

constructive  trusts,  not  applicable  to,  627 

previous  misapplication,  no  power  to  repair,  627 

sale  of  part  of  charity  property  may  be  directed,  627 
petition  under,  who  should  present,  628 

service  of,  628 
scheme  under,  628 

Attorney-General,  notice  to,  of,  628 

CHAEITABLE  TEUSTS  ACTS,  1853  to  1869, 
Acts,  provisions  of,  629,  630 
Attorney-General,  when  application  by,  630 

costs,  of,  633 
Oharity  Commissioners,  certificate  of,  629 
order  of,  how  enforced,  632 
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CHARITABLE  TEUSTS  ACTS,  1853  to  18Q2— continued. 
jurisdiction  of  Court,  under,  630 

County  Court,  of— under  £50 ..  630 

exemptions  from,  632 
meaning  of  "  pending  matter,"  under,  629 
Eoman  Catholics,  gifts  to,  631 
scheme,  power  of  Court  to  make,  631 
trustees,  appointment  and  removal  of,  629,  630 

death  of,  no  abatement,  631 

majority  of,  actions,  &c.,  may  be  maintained  by,  631 

order  appointing,  appeal  from,  631 

summary  application,  by,  when,  630 

vesting  order,  power  to  make,  630 

CHARITABLE  USES  ACTS, 
Acts,  provisions  of,  640 

Inrolment  of  conveyance  of  lands  for  charitable  purposes,  640 
past  conveyances,  of,  640 

subsequent  deed,  of,  when  original  lost,  &c.,  640,  641 
application  for,  summary  mode  of,  641 
power  of  Clerk  of  Inrolments  in  certain  cases,  641 

CHARITIES. 

administration  cy-pres,  cases  as  to  doctrine  of,  321 

Administration  order — Pure  and  impure  personalty  distinguished,  305 
Similar  order — Inquiry  as  to  charities  and  treasurers,  305 
Similar  ordm — Without  prejudice  to  validity  of  gifts,  306 

Charity  estates — Leases  of,  322 

duration  of,  founder's  intention  as  to,  when  observed,  322 

rents  of,  founder's  intention  as  to  not  raising,  when  not  followed,  322 

set  aside,  if,  improvements  allowed  for,  323 

Statute  of  Limitations,  when  bar  to  suit  to  set  aside  lease,  323 

form  of,  322 

undervalue,  when  set  aside  on  ground  of,  322 

validity  of,  when  right  of  Attorney-General  to  question,  barred,  323 

Charities,  preliminary  inquiry  as  to,  305 

Costs  apportioned  between  several  charities — One  scheme,  628 

Attorney- General, payaile  by,  under  18  &  19  Vict.  c.  90. .326 

payable  to,  326,  327 
Charged  on  trust  property  and  raised  by  sale  or  mortgage,  326 
corporation  guilty  of  breach  of  trust,  not  entitled  to,  327 
heir-at-law,  wheti  entitled  to,  as  between  solicitor  and  client,  327 
interest  on,  not  recoverable,  328 

.mortgg,ge  or  sale  of  charity  estates,  may  be  raised  by,  328 
Mortgage,  raised  by — Annual  payments  on  account,  628 
next  of  kin,  when  entitled  to,  as  between  solicitor  and  client,  327 
pure  and  impure  personalty,  when  costs  paid  pro  rata,  328 
Relators,  of,  beyond  hosts  of  suit,  325 

when  entitled  to,  327 
solicitor  and  client  costs  generally  allowed,  327 
description  of,  imperfect,  322 
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CKAUITIES— continued. 

Oifts  to  Charities — Preliminary  inquiries  as  to,  305 
construction  of,  cases  as  to,  317  . 

Declaration  as  to —  With  inquiries  as  to  pure  cmd  impure  personalty,  309 
Income  not  wholly  given  to  cha/rity — Bents  apportioned,  311 

Similar  order — SiAject  to  contribution  for  repairs,  &c.,  312 
Whole  estate  applicable  to  cha/ritable  purposes — Account,  310 
Declared  void,  307 

Fever  hospital,  for  erection  of,  307 
Objects  being  indefinite,  307 
Land,  as  to,  declared  void — Abatement  of  legacy  proportionately,  307 
Objects  of  public  utility  declared  cha/ritahle  and  within  Act,  310 
Some  void —  Some  valid — Repair  of  monument —  Vault,  &c.,  308 
Similar  ordei — With  apportionment  of  costs,  308 
income  of  lands  giyen  to  charities,  increase  of — surplus  of,  320 
Inquiry  as  to  charities  referred  to  in  testator's  will,  306 
land,  how  may  be  given  to,  317 
Lease  declared  void — Account  of  rents — Occupation — Costs,  313 

Similar  ordei — Accounts — Lasting  improvements,  313 
Leases  of,  inquiry  as  to — Future  leases  to  he  at  rack  rent,  314 
Marshalling — Pure  personalty  reserved  for  charity,  314 
money  belonging  to,  not  usually  invested  in  land,  321 

but  may  be  in  additional  buildings,  321 
Mortmain  Act,  provisions  in,  as  to,  315 

exceptions  from,  316 
redemption  of  land  tax,  money  may  be  given  for,  to,  317 
Rents  and  profits,  inquiry  as  to — Fines — Letting,  323 

Income  not  wholly  giveoi  to  charity — Surplus  rents  apportioned,  311 

Similar  ordei — Subject  to  contribution  for  repairs,  312 
Whole  estate  declared  applicable — Account  of  rents,  310,  311 
Scheme,  common  decree  for,  323 

New  trustees — Accounts  and  inquiries,  323 
adoption  of,  which  has  been  filed,  324 

set  out  in  order,  324 
alteration  of,  when  permitted,  325 
corporation,  when  fund  paid  to,  without  scheme,  324 
funds,  when  no  legal  hands  to  receive,  how  dealt  with,  324 
grammar  school,  as  to  religious  instruction  at,  324,  325 
Statute  of  Charitable  Uses  (43  Eliz.  o.  4),  obsolete,  316 
surplus  unprovided  for,  no  resulting  trust  for  donor,  322 

CHARITY  COMMISSIONEES, 
certificate  of,  629 
orders  of,  how  enforced,  632 

CHURCH  BUILDING  ACTS  AMENDMENT  ACTS, 
Acts,  provisions  of,  637 
apportionment  of  charitable  bequests,  637 

new  parish,  not  to  apply  to,  637 

particular  division  of  parish,  when  given  to,  637 

testator's  primary  purpose,  regard  had  to,  637 
costs,  in  discretion  of  Court,  637 
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CHURCH  BUILDING  ACTS  AMENDMENT  AQ,T%—conUnmd. 
Gifts,  aj>portionm.ent  of,  635 

Similar  order— Costs  raised  by  sale  or  mortgage,  636 
Inquiry  as  to — and  if  apportionment  proper,  634 

COAL, 

Mines,  inquiry  as  to,  gotten  in,  341 
Valtie  of,  at  pit's  mouth,  inquiry  as  to,  342 

COLLIERY, 

Beceiver  and  manager  of,  420 

COMMISSION, 

evidence  by,  as  to  taking.  111 

Commission  to  take  evidence  at  Madrid,  107 

to  Chief  Justice,  &c.,  at  Fort  William  in  Bengal,  109 

to  Court  of  Commerce  at  Hamburg,  110 

to  Royal  Prussian  Court  of  Appeal  at  Posen,  111 

COMMISSIONERS, 
trial  by,  99 

COMMITTAL, 

Contempt  of  Court,  for,  162  :  See  "Coktbmpt  op  Coukt." 
Debtors  Act,  under,  165  :  See  "  Debtors  Act." 

COMMON,  RIGHTS  OF, 

injunctions  as  to,  344 :  See  "  Injunctions.'' 

COMPANY, 

account  between  company  and  agent,  224 

injunction  against,  wben  obtained,  407  :  See  "  Injunctions." 

COMPANIES  ACTS,  1862,  1867  (25,  26  Vict.  o.  89 ;  30,  31  Vict.  c.  131), 
appeals,  mode  of — notice  of,  779 

extension  of  time  for,  779,  780 

Industrial  and  Provident  Society's  Act,  from  County  Court  order,  780 

Lord  Warden  of  the  Stannaries  may  remit,  779 

rehearing  of,  779 

time  for  appealing,  780 
arbitration  under,  760 
assets,  how  administered,  741 
advertisement  of  petition,  750 

of  order  to  wind  up,  753 
Building  Society's  Act,  winding-up  of  society  within,  749 
Call  order  discharged — Call  substituted,  761 

compensation  on  sale  or  transfer  of  business  to  another  company,  759 
compromise,  power  of  Court  to,  759 
concurrent  petitions,  749 
oontributories,  settling  list  of,  765 

absconding,  power  as  to  arrest  and  seizure  of  goods  of,  782,  783 

absconding,  seizure  of  goods  of,  IS?, 
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COMPANIES  ACTS— continued. 
contributory,  definition  of,  767 

death — ^bankruptcy — or  marriage  of,  768 

female,  who  marries,  768 

married  woman,  with  separate  estate,  768 
costs  at  hearing,  in  discretion  of  Court,  753 

after  offer  to  pay  creditor's  debt,  749 

general  rule,  when  winding-up  order  made,  754 
when  petition  dismissed,  754 

ofScial  liquidator  not  personally  liable  to  solicitor  for,  754,  755 

priority  of  petitioner  if  assets  insufficient,  754 

rateably,  on  change  of  solicitor,  754 

security  for,  when  directed,  753 

if  petitioner  out  of  jurisdiction,  for  £100..  753 
if  limited  company,  for  probable  amount  of  costs,  753 
if  pit  in  cross-suit  only — not  required,  753 
County  .Court,  proceedings  taken  in,  under,  774 

appeal  from,  to  judge,  775 

referred  to,  may  be,  775 

transfer  from,  to  another,  775 
Court,  meaning  of  expression  "  the  Court,"  746 

County  Court,  when,  747 
debts,  "  unable  to  pay  its  debts,''  when  deemed  to  be,  745 

dishonour  of  bill,  by,  746 

must  be  actually  due,  746 

proof  of — ^value  of — ^how  estimated,  781 
directors,  imlimited  liability  of  (under  1867  Act),  766 
disposition  of  property  by  company,  when  void,  780 
documents,  production  of,  under,  781 
enforcement  of  orders,  783 

in  Ireland  and  Scotland,  783 

of  orders  made  in  Ireland  and  Scotland,  783 
examination  of  persons,  power  as  to,  781 
execution  creditor,  when  may  sell  property  seized,  772 
foreign  companies,  745 
inspection  of  books  and  papers,  780 
Joint  Stock  Companies  Arrangement  Act,  1870.. 795 
judgment  creditors,  when,  need  not  issue  execution,  746 
liability  of  members,  past  and  present,  764 
liability  of  members — list,  mode  of  settling,  765 

Classes  A  and  B—Gall  (s.  38),  764 
life  assurance  companies,  winding-up,  785 
liquidator,  official',  appointment  of,  755 

costs,  not  personally  liable  for,  754,  755 

powers  of,  757 

provisional,  appointment  of,  755 

removal  of,  757 

resignation  of,  757 

salary  of,  757 

security  o^f,  mode  of  giving;  756 

sureties  of,  756 
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COMPANIES  AGTB—cmtinued. 

liquidator,  official,  appointment  oi— continued. 
under  voluntary  winding-up,  756 

under  winding-up  subject  to  supervision,  additional,  756 
liquidator  appointed  subject  to  restrictions,  form  of  order,  778 
list,  contributory  placed  on,  760 
meetings  of  creditors  or  contributories,  774 

notice  of,  time  for,  774 
petition,  by  whom  presented,  747 
advertisement  of,  750 

invalid,  when,  751 
after  offer  of  payment  of  debt,  748 
assignee  of  judgment  debt,  by,  748 
concurrent,  749 
contributory,  by,  748 
service  of,  751 

registered  office  closed,  demolisbed,  not  known,  751 
title  of,  750 
verification  of,  752 

enlarging  time  for,  752 
withdrawal  or  dismissal  by  petitioner,  744,  748,  754 
policies  and  annuities,  valuation  of,  786 

claims  in  respect  of,  781 
Possession,  sheriff  to  give  up  to  liquidator,  769 
Proceedings,  restraining  legal  (ss.  85,  87,  163,  201),  768,  770 
stay  of  winding-up  (s.  89),  773 
stay  of  voluntary  winding-up,  770 
property,  dispositions  of,  when  void,  780 
prospectus  of  company,  form  of,  767 
rectification  of  register,  power  of  Court  as  to,  761 
misrepresentation,  on,  762 

acquiescence  in,  763 
mode  of  rectifying,  763 
registrar,  notice  to  be  given  to,  762 
Eegister,  rectification  of  (s.  35),  760 

inquiry  as  to  damages,  with,  760 
return  of  deposit  waived,  760 
Seduction  of  capital,  order  (under  1867  Act,  s.  11),  788 
creditors'  consent  dispensed  with  (s.  14),  788 
addition  of  words  "  and  reduced,"  789 

discontinuance  of,  time  for,  794 
application  for,  mode  of,  789,  790 

certificate  of  chief  clerk  of  result  of  settlement  of  list,  793 
costs  of  proof,  793 

creditors,  list  of— opposing,  not  consenting,  790 
neither  assenting  nor  dissenting,  791 
verifying  list  of,  792 
debts  and  liabilities  of  company,  inquiry  as  to,  791 

costs  of  proof  of,  793 
debts,  notice  to  creditors,  792 
lessor,  rights  of,  as  to  future  rent,  791 
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COMPANIES  A.QT1^>— continued. 

Eeduction  of  capital,  order  (under  1867  Act,  s.  11)— continued. 
notice  of  list  to  creditors,  792 

publishing  and  verifying,  792 
petition  for,  how  intituled,  791 

hearing,  notice  of,  to  be  advertised — time  for,  793 

who  may  appear  at,  793 
order  on,  consents  of  creditors  required  to,  794 

registration  of,  notice  of,  to  be  advertised,  794 
presentation  of,  notice  of,  to  be  advertised,  791 
registration  of  order  and  minute,  certificate  of,  794 
resolutions  not  properly  passed,  742 
Jiestraining  legal  proceedings,  768,  770 
Sale  of  property  taken  in  execution  hy  liquidator,  769 
shares  to  be  paid  in  cash,  767 

Sheriff  to  give  up  possession  to  liquidator — Property  sold  in  winding-up,  769 
special  resolution,  definition  of,  789 
Stannaries  Court,  when  proceedings  taken  in,  747 
stay  of  proceedings,  power  of  Court  as  to,  773 
suspected  persons,  power  to  examine,  781 
winding-up  order,  when  may  be  made,  742 

not  If  majority  of  shareholders  oppose,  743 
not  if  petitioner  In  arrear  with  calls,  745 
not  If  debt  disputed,  744 

not  after  resolution  regularly  passed  to  wind  up  voluntarily,  743 
when  creditor  is  petitioner,  743 
judgment  creditor,  743 
shareholder,  743 
when  postponed,  743 
Winding  up,  hy  Court,  compulsory  order  (ss.  79,  91),  741 
subject  to  rights  of  execution  creditor,  741 
stay  if,  773 
winding  up  subject  to  supervision,  when  directed — commencement  of,  777 

personal  misconduct  of  liquidators,  no  ground  for,  777 
Winding  up  svhject  to  supervision  (ss.  147,  152),  777 
winding  up,  voluntary  (s.  129),  when  made,  775 
adopting  proceedings  in,  776 
arrangement  for,  when  binding,  775 

appeal  to  Court  from,  776 
commencement  of,  775,  779 
costs  of,  776  ■ 

efiect  of,  on  status  of  company,  775 
no  bar  to  right  to  compulsory  order,  776 
Winding-up,  voluntary — Stay  of  proceedings,  770 
winding  up  unregistered  companies  (s.  199), 

COMPEOMISE  OF  SUIT, 

persons  under  disability  by,  203 

CONCUREENT  WRIT, 

issue,  time  of — duration,  9 
service  of,  out  of  jurisdiction,  9 
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CONDUCT  OP  SALE, 
who  entitled  to,  550 

CONFIDENTIAL  COMMUNICATIONS, 
Letters,  &o.,  as  to  restraining,  397 

right  to  read,  but  not  to  publish,  397 
Trade  secret  not  restrained,  397 

CONFINE  ACTION, 
application  to,  33 

CONPIEMATION  OF  SALES  ACT  (25  &  26  Vict.  c.  108), 
Act,  provisions  of,  796 
application,  mode  of,  796 

who  may  make,  796 
Order  for  Sale — Exception  of  Minerals,  796 

mortgagees  are  within  Act,  797 

subsequent  incumbrancers,  not  served,  797 
petition,  parties  to,  797 

powers  of  sale  and  exchange,  provisions  as  to,  796 
remaindermen,  service  on,  when  dispensed  with,  796 
sale  of  land  reserving  minerals,  power  of,  796 

of  minerals  apart  from  land,  796 

CONSOLIDATION, 
Action  of,  79 
consolidation,  mode  of,  80 

CONTEMPT  OF  GOUET, 

Committal — order  nisi,  162 

absolute,  162 
on  notice,  163 
order  for,  generally  personal  service  of,  163 

substituted  service  may  be  directed,  163 
parties  to  cause,  or  witnesses,  attacking,  163 
power  of  committal,  by  whom  exercised,  166 
publishing  comments  on  evidence  during  trial,  163 
scandalous  or  contemptuous  words  to  Court,  163 
violent  language  against  process  server,  163 
Prisoner,  discharge  of,  161 

upon  terms,  161 
Sheriff  to  return  writ,  against,  162 

CONTEACT, 

Inquiry  as  to  sale  hy  testator,  261 

hy  trustees  or  executors,  261 
Inquiry  as  to  purchases  by  testator,  261 

by  testator's  executors,  261 
Purchaser,  of,  confrrmed,  554 
rescinded,  557 
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CONTRIBUTION, 

account  for,  where  directed,  230 :  See  Account. 
Devised  estates,  hy,  ratedbly,  2b2 
Pecuniary  legatee  and  residuary  legatee,  282 
Specifically  devised  and  descended  estates,  281 
Specific  legacies  and  real  estate,  281 
sureties — suit  by  surety,  229 

suit  hy  executors  of  surety,  229 
joint  liability — Deed  to  be  cancelled,  229 

CONTRIBUTORY, 

death,  marriage,  &o.,  of,  768 
definitioa  of,  767 

COPYHOLD  ACTS  (1841  to  1858), 
Acts,  provisions  of,  657 
Chancery  Funds  Rules,  657 

Compensation  money,  investment  of — Interest  to  tenant  for  life,  657 
application  of,  mode  of,  657 

discharge  of  debt  or  incumhrance,  in,  657 
payment  to  person  absolutely  entitled,  in,  657 
redemption  of  land  tax,  in,  657 
Costs,  of  petitioner  out  of  fund,  658 

of  copyhold  commissioners,  658 
Crown  manors,  enfranchisement  of,  658 

Enfranchisement,  inquiry  if  beneficial — Consequential  directions,  656 
reversionary  interests,  when  dealing  with,  657,  658 

COPYRIGHT, 

designs,  in,  379 
international,  in  hooks,  372 

foreign  countries,  when  first  published  in,  373 
pirated  copies,  importation  of,  373 
in  dramatic  pieces,  375 

foreign  countries,  of  pieces  published  in,  375 
lithographs,  in,  377 

obscene,  immoral,  or  libellous  works,  not  in,  377 
original  paintings,  drawings,  and  photographs,"  378 
personal  property,  deemed  to  be,  378 
prints,  engravings,  etchings,  in,  376 

photography,  when  copied  by,  377 
sculpture,  casts,  and  models,  in,  377 

CORPORATIONS, 

costs,  when  not  entitled  to,  327 
decree,  how  enforced  against,  174 
sequestration — nisi — against,  173 
absolute,  174 

COSTS, 

Apportionment  of,  between  real  and  personal  estate,  286 
arbitration,  in,  654 
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COSTS— cowfenwed. 

cause  struck  out,  and  afterwards  set  down  again,  48 

charity  matters,  in,  628 

costs  of  the  day — £10 . .  48 

County  Courts  Acts,  limited  under,  86 

defence,  when  facts  ought  to  have  been  admitted,  44 

discontinuance  of  action,  of,  45 

discretion  of  Court,  in,  86 

Distinguished — Ineimbered  shares  of  residtte,  287 

estate,  when  payable  out  of,  301 

incumbered  shares,  of,  304 

judgment,  signing,  for,  46 

jury,  in  cases  tried  by,  to  follow  event,  86 

lost  deeds,  costs  of,  in  mortgage  suit,  463 

Mortgage,  raised  hy,  and  if  necessary,  ly  sale,  290 

Mortgagor,  of,  paid  to  wmtgagee,  288,  289 

prolix  forms,  of,  2 

Security  for, — common  order,  86 

COUNSEL, 

assignment  of,  to  prisoner,  738 

COUNTER-CLAIM, 
amendment  of,  47 
discontinuance  of,  45 
established,  when,  effect  of,  45 
excluded,  may  be,  44 
mortgagees,  rights  of,  as  co-defendants,  to  be  raised  by,  37 

COUNTY  COUETS  ACTS,  1865  Aim  1867, 

Acts  (28  &  29  Vict.  o.  99,  and  30  &  31  Vict.  c.  142),  provisions  of,  801 
administration  ordef  when  made  in  County  Courts,  304 

transferred  to  High  Court,  may  be,  304 
appeal  from  County  Court  to  Divisional  Court,  803 

final,  unless  special  leave  given,  803 

motion,  by  way  of,  804 

special  case,  by  way  of,  804 

time  for,  804 
dismissal  of  suit,  where  no  jurisdiction  to  try,  803 
jurisdiction  of,  304,  801 
transfer,  application  for,  mode  of,  304,  802 

no  appeal  from  order  of,  304,  802 

security  for  costs  on, 
Transfer  from  Cownty  Court  to  High  Court,  802 
from  High  Court  to  County  Court,  802 
Betransfer  to  County  Court,  802 

CEEDITOB, 

action  hy,  administration  decrees  in — Personal  estate,  253 

Personal  estate — Payment  of  pit's  debt,  254 

Seal  and  personal  estate — Inquiry  as  to  heir,  254 
action  for  plfs  debt  alone — Payment,  255 
Decree,  as  to  form  of,  292:  See  Administration  (Creditor). 
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CROWN, 

mortgagor's  interest,  when  partly  vested  in,  453 

CROWN  MANOR, 

enfranoluse  money- of,  notice  of  dealing  with,  658 

CUSTOMARY  HEIR, 
Inquiry  as  to,  260 

CY-PRl^S, 

administration  in  charities,  321 

DAMAGES, 

Inquiry  as  to,  842,  382 

DEALINGS  AND  TRANSACTIONS, 
account  of,  216 

and  for  payment,  216 

DEBTS, 

Apportionment  of,  277 

interest  on,  when  and  g,t  what  rate,  298 

Payment  of,  order  for,  269 

specialty  and  simple  contract  debts,  298 

no  priority  after  1st  January,  1870,  when,  298 
Under  £10,  paid  to  solicitor,  271 

DEBTS  AND  LIABILITIES  (13  &  14  Vict.  o.  25  ;  and  23  &  24  Vict.  c.  38), 
Account  of  (under  recent  practice),  328 
contingent  liability,  appropriation  of  sum  to  meet,  330 
order,  when  might  be  made,  and  mode  of  application,  329 
Judicature  Rules  as  to  practice  in  future,  330 

DEBTORS  ACT,  1869. 

Attax.hment  (under  s.  4),  163 

Solicitor,  against,  on  taxation  of  costs,  164 
debt,  what  constitutes,  165 
solicitor,  default  by,  under  order  to  tax,  165 

arrangement,  effect  of,  after  order  for  payment,  165 
unsuccessful  litigant  only,  not  liable  as,  165 
trustee,  liability  of,  although  money  spent,  165 
possession  or  actual  control  of,  165 
Committal  (under  s.  5) — Immediate  payment,  165 
Payment  by  instalments,  166 
duration  of,  limit  of,  166 

further  default  in  instalments,  attachment  after,  167 
discharge,  certificate  of,  on,  prisoner  entitled  to,  167 

form  of  certificate,  167 
exceptions  from  Act,  164 
jurisdiction  of  Court,  under,  166 

DEEDS, 

delivery  out  of  Court  of  title  deeds,  556 
Inrolment  of,  640 
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DEFAULT  OP  PLEADING, 

aaim,  non-delivery  of  statement  of —Dismiss  for  non  pros.,  54 

dismissal  for  want  of  proseeution,  time  for,  54 
damages,  in  action  for,  55 

debt  and  damages  or  pecimiary  damages  only,  in  action  for,  55 
debt,  in,  final  judgment,  when  may  be  obtained,  55 

form  of  final  judgment,  55 
Defence  to  Pit's  claim  for  debt,  &c.,  non-delivery  of,  54 
detention  of  goods  or  pecuniary  damages,  in  claim  for,  after,  55 
land,  for  recovery  of,  in  action  for,  after,  56 
motion  for  judgment,  when  action  set  down  on,  after,  56 
mesne  profits,  in  action  for,  after,  56 
pleadings  deemed  closed,  when,  upon  default,  56 
probate  actions,  in  action  for,  after,  56 
third  parties,  in  case  of,  after:  See  also  Pleadings,  56 

DEFENCE, 

costs,  when  facts  ought  to  have  been  admitted,  44 
delivery  of,  after  statement  of  claim,  43 

when  statement  of  claim  not  required,  43 

after  order  to  defend  (under  Order  14,  rule  1),  43 
discontinuance  of,  45 

payment  into  Court  by  way  of  satisfaction,  may  be  pleaded  as,  58 
probate  actions,  in — proof  of  will,  45 
title  of,  where  counter-claim  set  up,  44 
third  parties,  when  to  be  served  with,  44 

appearance  of,  after  service,  44 

reply  of,  44 

DEFENCE  ACTS  (1842  to  1873), 
Acts,  provisions  of,  660 
application  under,  mode  of,  660 
Compensation  money,  investment  of,  interest  to  tenant  for  life,  659 

Payment  out,  of,  to  trustees,  659 

Retainer,  of ,  in  part  payment  of  permanent  improvements,  659 
costs,  to  be  paid  by  Secretary  of  State,  661 
interest  on  compensation  money,  when  payable,  661 
payment  into  Court — Mmit  of  amount,  661 

expenses  of,  amount  in  lieu  of,  661 
Secretary  of  State,  sale  by,  subject  to  conditions,  661 

service  of  petition  on,  not  necessary,  661 
trustee  to  receive  purchase  money,  660 

DELIVERY.    See  Wbit  of  Deliveby. 

DELIVERY  OUT  OF  COURT, 
B<yx,  of,  268 

DEMURRER, 

Allowed — whole  claim,  50 

Part  of  claim — or,  to  defence,  50 
On  appeal — order  reversed,  51 
costs  of,  as  to,  52 

3  L  2 
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D'EM.VB.n^R— continued. 

demurrer,  by  whom — form  of,  51 

combmation  of  demurrers  and  defence,  52 

delivery  of,  time  for,  51 

extending  time  for,  after  order,  51 
entry  for  argument,  time  forj  52 

default  of,  52 

mode  of,  53 
Overruled — whole  or  part  of  claim — or  defence,  50 

costs  of,  as  to,  53 
pleading  and  demurring,  52 
pleading  pending  demurrer,  52 

DEPOSIT  IN  COURT, 

Box,  of,  containing  plate  and  jewels,  2G8 
Exchequer  hills,  of,  267 
securities  passing  ly  delivery,  of,  267 
passing  hy  deed,  267 

DERIVATIVE  MORTGAGE, 

Common  order,  484 :  See  Mobtgaqbs. 

DETENTION, 

goods,  &c.,  by  order,  84 
mode  of  application,  84 

DETERIORATION, 
Inquiry  as  to,  449 

DISCLAIMING  PARTIES, 

costs  of,  in  mortgage  suits,  462 

DISCONTINUANCE, 

action,  of,  when  and  how  effected,  45 

costs,  of,  45 

counter-claim,  of,  45 

defence,  of,  45 

signing  judgment  for  costs,  after,  46 

trial,  after  entry  for,  45 

DISCOVERY  AND  INSPECTION, 
rules  of  Court  as  to,  60 

DISENTAILING  DEED, 

Lands  Clauses  Act,  when  necessary  under,  679 

DISMISSAL  FOR  WANT  OP  PROSECUTION, 
Claim,  statement  of,  non-delivery  of,5A 
notice  of  trial  by  pit,  in  default  of,  96 

DISSOLUTION, 

Partnership,  of,  236  :  See  Pabtnership. 
premium  returned,  245 
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DISTRICT  REGISTRY, 

accounts  and  inquiries,  only  when  directed  by  judge,  76 
action,  when  to  proceed  in,  17 

removal  of,  to — or  from,  77 
mode  of,  77 
appeal  from,  to  judge,  76 

stay  of  proceedings,  not  to  act  as,  77 
appearance,  when  entered  in,  17 
costs,  when  taxed  in,  76 

decree  or  judgment,  to  be  entered  in  London,  76 
district  registrars,  authority  of,  76 

application  to,  mode  of,  76 

deputy,  may  appoint,  78 

power  of,  75 

treasury,  to,  to  account  and  pay  money  received,  78 
documents,  production  of,  78 
how  established,  75 
final  judgment,  when  entered  in,  76 
pleadings,  to  be  filed  in,  41 
proceedings,  what  may  be  taken  in,  75 
trial,  proceedings  up  to,  to  be  taken  in,  75 

entry  for,  mode  of,  76 

DISTRINGAS, 

Writ  of,  who  may  sue  out,  413 
discharge  of,  mode  of,  413 
limit  of,  after  request,  413 

DIVORCE  AND  MATRIMONIAL  CAUSES  ACT  (20  &  21  Vict.  c.  85).     t 
Act,  provisions  of,  212 
Feme  sole,  when  wife  deemed  to  be,  213 
Dissolution  of  marriage,  Husband's  rights  under  settlement  not  forfeited 

by,  213 
judicial  separation,  during,  husband  not  liable,  213 
protection  order,  application  for,  212 

DOCKS, 

Beceiver  of,  424 

DOCUMENTS, 

Affidavit  as  to,  form  of,  63 

discovery  of,  reserved,  64 

Inspection  of — admitted  or  referred  to,  62 

Inspection  of,  referred  to  in  notice  to  produce,  63 

order  for,  mode  of  application  for,  64 

reserved,  may  be,  64 
notice  to  produce— when  may  be  given,  63 

default  of  complying  with,  eflfect  of,  63 

inspection  of  documents  referred  to,  in,  63 
privileged,  what  are  deemed  to  be,  66 

fraud,  not  in  cases  of,  66 
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BOCXmENTS— continued. 

Production  of — Insipection  at  solicitor's  office,  61 
order  for,  when  may  be  made,  61 
application  for,  mode  of,  61 
non-compliance  with — attachment,  67 
notice  of,  to  be  given  to  client  by  solicitor,  68 

default  of— attachment,  68 
service  of,  67 
possession,  what  deemed  to  be  within,  65 
right  to  production,  cases  to,  64 

DOMICILE, 

Common  inquiry  as  to,  264 

Charitable  bequests — Special  inquiries,  264,  265 

DOWEE, 

commission  may  issue  as  to,  586 

costs,  not  generally  given,  586 

Oovemment  annuity,  purchase  of,  in  lieu  of,  264 

inquiry  as  to  right  of  dower  may  be  directed,  586 

Inquiry  as  to  dower,  263 

Inquiries  as  to  land — Assignment  of  dower — rents,  585 

Similar  order — Occupation  rent,  586 
judgment  at  hearing,  usual  form  of,  586 
Widow,  when  not  entitled  to  dower,  587 

interest  on  arrears  of  dower,  nor  to,  586 

DRAINS, 

restraining  making  of,  356 :  See  Injunctions. 

DUTY, 

legacy  and  succession  duty  to  be  provided  for,  298 
default  of,  who  chargeable  with,  298 

ELECTION, 

Declarations  as  to — Settlement  and  will,  264 
Infant,  inquiry  whether  for  the  benefit  of,  264 

ELEMENTARY  EDUCATION  ACT,  1870  (33  &  34  Vict.  c.  75), 
Act,  provisions  of,  631,  823 

Charitable  Trusts  Acts,  1853  to  1869,  application  of,  631 
Charity  Commissioners,  orders  of,  how  enforced,  632 
purchase  of  land  by  school  board  for  purposes  of  Act,  823 
school  provided  by  board,  powers  of  board  as  to,  823 
transfer  of  elementary  school  to  district  school  board,  632,  823 

ENCLOSUEES, 

restraining,  344 :  See  Injunctions. 

ENDOWED  SCHOOL  COMMISSIONERS, 
jurisdiction  of,  634 

ENFOECING  OEDEES  AND  JUDGMENTS, 

act,  requiring  person  to  do,  other  than  payment  of  money,  &c.,  155 
attachment,  by  :  See  Attachment,  160 
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ENFORCING  OEDEES  AND  JUDGMENTS— coniinwei. 
audita  querela,  proceedings  by,  abolished,  158 
beneficed  clerk,  against,  160 
Court  of  Appeal,  jurisdiction  of,  155 
debt  partly  levied,  for  payment  of,  balance  of,  159 

in  hands  of  third  party  :  See  Attachment  of  Debts,  168 
existing  modes  of,  159 
High  Court,  jurisdiction  of,  155 
land,  judgment  for  recovery  or  delivery  of,  155 

how  enforced,  175 
mandamus,  by :  See  Mandamus,  176 
orders,  how  enforced,  158 

third  parties,  by  and  against,  158 
payment  of  money,  judgment  for,  155 

property,  other  than  land  or  money,  judgment  for  recovery  of,  155 
receiver,  by,  enforcing  payment,  160 
sequestration,  by  :  See  Sequestkation,  170 
seqeant-at-arms :  See  Serjeant- at-abms,  171 
winding-up  Acts,  under,  to  enforce  call,  159 
writs  of  execution,  by,  156  :  See  Writ  of  Bxecdtion. 
writs  oi  fieri  facias,  or  elegit,  by,  157 
writs  in  aid,  by,  159 
writ  of  delivery,  by,  176 
writ  of  possession,  by,  175 

ENFEAiifCHISEMENT, 
inquiry  if  beneficial,  656 
investment  of  purcliase-money  in,  666 
settled  estates,  under,  724 

EQUITABLE  MORTGAGES, 
decrees,  467  :  See  Moetgages. 

ERROR, 

House  of  Lords,  error  not  to  lie  to,  153 
proceedings  in,  abolished,  148 

EVIDENCE, 

afBdavit  by,  time  for  delivery  of,  103 

ofplt-ofdeft,  103 

in  reply,  103 

deponent  subject  to  cross-examination,  103 

printed,  to  be,  103 
Commission  ly,  to  take  evidence  at  Madrid,  107 

to  Chief  Justice,  &c.,  of  Suprerne  Court  at  Fort  William,  Bengal,  109 

to  Court  of  Commerce  at  Hamburgh,  110 

to  Boyal  Prussian  Court  of  Appeal  at  Posen,  111 
commission,  when  by.  111 

afBdavit  in  support  of.  111 

witnesses,  names  of,  should  be  stated,  111 
examination  before  any  officer  of  the  Court,  &c.,  102 
interlocutory  application,  on,  by  afBdavit,  102 
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EVIDENCE— coraimwerf. 

mode  of  giving  evidence,  102 
motion,  on,  by  affidavit,  102 
petition,  on,  by  affidavit,  102 
summons,  on,  by  affidavit,  102 
trial  at,  viva  voce,  101 

affidavits  by  consent,  may  be  used  at,  102 

consent  must  be  formal  and  in  writing,  103 

guardian  ad  litem  of  infant  can  give,  103 
printed,  to  be,  103 
pending  cause,  in,  viva  voce,  102 

EXCEPTIONS, 

bills  of,  abolished,  148 

EXCESS  IN  VALUE, 

wben  good  defence  by  purchaser,  538 

EXCHANGE, 

Inquiry  if  beneficial,  263 

EXCHEQUER  BILLS, 

Deposit  in  Court  of,  267 

'EXECUTION.    iSfee  Wkit  OP  Execution. 

EXECUTION  CREDITOR, 

sale  of  property  seized  hy,  769 

EXECUTORS, 

administration  accounts  against, 
Sole  executor  deceased,  258 
One  of  two  executors  deceased,  258 
Both  executors  deceased,  259 
Administratrix  of  executor  cmd  admix,  de  bonis  non  of  testator,  269 

FALSIFYING  ACCOUNTS, 
mode  of,  220 

FEME  COVERT.    -See  Mabbibd  Women. 

FIERI  FACIAS.    See  Weit  of  Fieri  Facias. 

FORECLOSURE, 

Decrees,  436  :  See  Mobtgaqes. 

FRAUD, 

account,  opening  on  proof  of,  221 

FRIENDLY  SOCIETIES,  BENEFIT,  AND  BUILDING  ACTS, 
Act,  provisions  of,  653 
arbitration,  under,  final,  653 

FURTHER  CONSIDERATION, 

general  administration,  orders  for,  269 

Insufficient  estate,  277 :  See  Administbation,  PnETHEE  Considekation. 

Introductory  form  on  order  for,  94 
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GARNISHEE, 

appearance  of,  169 

dd>f  attached — Oamishee  to  shew  cause,  168  ;. 

default  in  payment  by,  169 

dispute  of  debt  by,  169 

execution  against,  when  directed,  169 

deemed  valid  discharge  of  debt,  170 
money  in  hands  of,  payment  of,  to  creditor,  168 
payment  by,  to  be  good  discharge,  170 

GOVERNMENT  ANNUITY, 
Purchase  of,  271 

GRAMMAR  SCHOOL  AND  ENDOWED  SCHOOL  ACTS, 
Act,  provisions  of,  633 

exemptions  from,  633 
application,  under,  mode  of,  633 
Committee  of  Council  of  Education,  as  to  leave  of,  634 
"  grammar  school,"  definition  of,  634 
jurisdiction  of  Court,  under,  633 

discipline,  questions  of,  633 

masters,  mode  of  naming,  633 

right  of  admission  to  school,  633 

system  of  education,  633 
petition,  service  of,  on  patron  and  master,  633,  634 

GUARDIAN, 

Settled  Estates  Act,  under,  716 :  See  Settled  Estates  Acts. 

GUARDIAN  AD  LITEM, 

Infant,  to,  on  deffs  application,  177 

on  plfs  application,  Vll 
appointment  of,  time  for,  177 
mode  of  appointment,  178 
official  solicitor  usually  appointed,  178 

GUARDIAN  OP  PERSON  AND  ESTATE, 
infant,  to,  179 
security  by,  181 
suit  pending,  when,  181 

GUARDIAN  OF  PERSON  AND  MAINTENANCE, 
Infcmt,  of,  178  :  See  Infants. 

HABEAS, 

order  for,  when  prisoner  in  custody,  172 

HEIR-AT-LAW, 

Inquiry  as  to,  260 

HEIRLOOMS, 

Beceiver  of,  423 

HIGH  COURT  OP  JUSTICE, 
Division  of,  option  to  choose,  7 
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HIGH  COURT  OF  JUSTICE— crafomed 
Divisional  Courts  of,  154 
jurisdiction  of,  as  to  orders  prior  to  Act,  155 
proceedings  in,  how  commenced,  1,  2 
single  judge,  of,  when  business  to  be  heard  by,  154 

HOTCHPOT  PROVISIONS, 

common  direction  for,  in  order,  274 

advances  in  excess  of  shares,  274 

interest  on  sums  advanced — inmi/mhered  shares,  275 

payments  on  account  of  shares — Loss  and  partial  recovery  of  assets,  276 

INCOME, 

apportionment  of,  299 

INCUMBENT, 

improperly  appointed,  restraining  service  by,  405 

INCUMBERED '  SHARES, 
costs  of,  as  to,  304 
distinguished,  to  he,  287 
Mortgagor's  costs  to  be  paid  to  mortgagee,  288,  289 

INCUMBRANCES, 
Inquiry  as  to,  449 
Purchase-money  invested  in  discharge  of,  668,  669 

similar  order—  special  provision  for  costi  of  mortgagee,  668 

INFANTS, 

actions  by,  and  against,  177 
apprenticeship  of — articled  pupil,  180 
costs  of,  in  foreclosure  suit,  178 

in  partition  suit,  178 
decrees  against,  generally  nisi,  185 

but  not  when  for  sale  to  pay  debts,  185 
Election,  inquiry  whether  beneficial,  264 

facts,  rule  as  to  allegations  of,  not  admitted  or  denied  not  applicable  to  184 
foreclosure  against,  485 :  See  Mortgages  (Foreclosure  in  particular  cases), 
decree  for,  after,  error  only  can  be  shewn,  185 
accounts,  not  to  be  opened,  185 
redemption,  no  power  of,  185 

fraud,  except  in  cases  of,  185 
foreign  country,  when  subjects  of,  183 

Ireland  and  Scotland  deemed  to  be,  183 
guardian  ad  litem,  deft's  application,  177 

solicitor  appointed,  pit's  application,  177 
appointment  of,  as  to,  177 
mode  of  appoiutment,  178 
ofScial  solicitor,  usually  appointed,  178 
Guardian  of  person  and  estate,  179 

if  suit  pending,  guardian  of  person  only  appointed,  181 
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INFANTS— continued. 

Guardian  of  person,  and  maintenance,  178 

custody  and  education,  rules  of  equity  to  prevail,  180 

father,  by,  how  may  be  provided  for,  181 

jurisdiction  of  Court,  as  to,  183 

property,  infant  must  have  some,  180 

Marriage  Act,  except  for  purposes  of,  180 

removal  of,  183 

suit,  without,  when  appointed,  180 

testamentary  guardian,  on  refusal  to  act  of,  180 
Heirs,  not  asking  issue,  declaration  in  decree,  253 
Jurisdiction,  to  take  infant  out  of,  179 

temporary  visit  abroad,  179 

when  permitted,  183 

written  undertaking  of  guardian  required,  183 
leases  of,  or  by  (under  11  Geo.  4  &  1  Wm.  4,  c.  65),  191 

leases  for  lives  or  years — Surrender,  190 

of  land  held  in  fee  or  fail  (s.  17),  190 

same  section — Order  in  Chamhers,  191 

Act,  provisions  of,  191 

application,  mode  of,  191 

ward  of  Com-t,  where  infant  is,  191 

lease  to  be  settled — no  fine  or  premium  taken,  191 
inquiry  whether  beneficial,  may  be  directed,  191 
maintenance,  under  23  &  24  Vict.  c.  145, 182 

capital,  not  generally  touched,  182 

father's  ability  to  maintain,  generally  considered,  181 

income,  accumulation  of,  181 

mother's  separate  estate  not  considered,  182 

property  to  which  infant  contingently  entitled,  out  of,  182 
service  upon,  11 
suit,  propriety  of,  inquiry  as  to,  184 

after  decree,  irregular,  184 

stayed,  without  inquiry,  may  be,  184 
Testamentary  guardian,  petition  against — Inquiries,  179 

control  of  court,  subject  to,  181 

removable  by  consent  only,  183 
Trustee  Act,  effect  of,  upon,  185 
ward  of  Court,  when  considered  to  be,  180 

INFANTS  CUSTODY  ACT  (36  &  37  Vict.  c.  12), 
Special  order  under,  192 
Act,  provisions  of,  193 
repeal  of  former  Act  (2  &  3  Vict.  c.  54),  194 

INFANTS  MAEBIAGE  ACT  (4  Geo.  4,  c.  76), 

Father  non-compos—'Undue  refusal  of  mother,  &c. — Leave  to  marry,  194 
Forfeiture  declared— Inquiry— SetfUment,  195 

Similar  order — Fund  settled  hy  the  order,  195 
Act,  provisions  of,  196 
father  beyond  the  seas,  or  refusal  of  consent  of,  not  applicable  to,  196 


880  INDEX. 

INFANTS  MARRIAGE  ACT  (4  Geo.  4,  c.  !&)— continued. 
fraud,  power  of  Court  iu  case  of,  197 

penalty  on  account  of,  no  jurisdiction  to  mitigate,  197 
settlement,  as  to  terms  of,  197 

INFANTS  RELIEF  ACT,  1874  (37  &  38  Vict.  o.  62), 
Act,  provisions  of,  199 
contracts  made  before  Act  and  ratified  after,  199 

INFANTS  SETTLEMENT  ACT  (18  &  19  Vict.  c.  43), 

Infant  ward — Liberty  to  execute  settlement  and  intermarry,  197 
Infant  not  ward — Settlement  approved — Infant  to  execute,  198 
Act,  provisions  of,  198 
petition  necessary,  although  suit  pending,  198 

notice  of,  as  to  service  of,  198 
propriety  of  marriage,  not  inquired  into  if  infant  not  a  ward,  199 
settlement,  when  no  jurisdiction  to  compel,  199 

INFANTS— WARD  OF  COURT, 

Alleged  marriage — Pa/rties  to  attend  judge,  185 

Conniving  parties,  restraining,  187, 188 
Convmittal  of,  188 
ignorance  of  infant  heing  a  ward,  no  excuse  to,  189 

Husband  examined — Committal  of,  188 
Discharge  of,  189 

Jurisdiction,  to  bring  infant  within,  185 

Marriage  of,  inquiry  as  to — Settlement,  186 
Settlement,  terms  of,  settled  by  Court,  186 
Strict  settlement,  187 
injunction  to  restrain,  when  granted,  189 
petition  for,  adjourned  to  chambers  without  order,  189 
Bestraining — Also  intercourse  and  communication,  187 
when  invalid,  valid  marriage  may  be  directed,  100 

INFORMATION, 

action,  how  turned  into,  4 

INJUNCTIONS, 

Accomit  to  be  leept — Motion  to  stand  over,  384 
agreement,  breach  of,  when  not  enforced  by,  364 

gooi  prima  facie  title  must  be  shewn,  364 

remedy  for,  when  by  specific  performance,  365 
Assigrvment  or  underlease,  restraining,  362 
Bell^nging,  restraining,  358 

benefice,  presentation  to,  when  may  be  restrained,  409 
books,  international  copyright  in,  372 
Book,  against  imitating  title-page  of,  391 

specified  portion  of,  against  publishing,  307 
Book-stalls — Advertisements,  362 
Business,  against  carrying  on,  363 
Building,  from  continuing,  362 

roof  of,  to  remove,  340 
Chapel,  noise  interfering  with  services  of,  352 
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mJUSG'nO^B-cmHnued. 
Circus,  359 

Coal,  fire-clay,  &c.,  against  working  for— Inspection,  343 
common,  rights  of:  See  below,  "  Rights  of  Common." 
company — when  restrained,  by,  407 
Company,  declaration  of  forfeiture  of  shares  by,  406 
confidential  communications — letters— as  to  restraining,  397 
copyright  Acts,  limitation  of  actions  under,  372 
damages,  when  may  be  obtained  by  deft,  84 

Inquiry  as  to,  382 

married  woman,  by,  332 

undertaking  as  to,  332 

vacation,  in,  332 
designs,  copyright  in,  as  to,  378 
Designs,  illustrated  catalogue  of,  369 

Mantilla  shawls,  with  plfs  design,  sale  of,  379 

Woven  fabrics,  applying  pit's  design  to— Delivery  up  of  articles,  378 
Dictionary,  topographical,  against  publishing,  367 
Directories,  against  publishing,  366 

Advertisements,  in,  excluding,  366 
Drains,  making  of,  356 
dramatic  and  musical  copyright,  as  to,  374 

international  copyright,  in,  as  to,  375 

pantomime,  within  the  statutes,  374 
Dramatised  novel,  against  publishing,  374 
Essay,  against  publishing  selections  from  poem,  368 

delivery  up  for  cancelation — Damages,  368 
Etchings,  from,  exhibiting,  376 

impressions,  delivery  up  of,  376  , 

Handbook,  publishing,  367 

Illustrated  book,  publishing,  368 
Highway,  to  remove  water-pipes  from  under,  343 
incorporated  and  other  companies,  as  to  restraining,  406 

receiver — committee  of  lunatics — when  land  in  possession  of,  406 
Incumbent,  improperly  appointed,  405 
injunctions  and  inteiim  orders,  when  granted,  333 
Interim  order,  ex  parte,  331 
Interim  order,  on  notice,  331 
Injunction,  ex  parte,  331 

on  notice,  331 
Lease,  granting  of,  404 

renewal  of,  404 
Light  and  air — Injunction,  350 

with  liberty  to  apply  as  to  buildings  erected,  349,  352 
as  to  erecting  new  buildings,  349 

injury  completed — Deda/ration  as  to  damages — Inquiry,  350 
compensation,  inquiry  as  to,  351 
removal  of  buildings  erected,  349 

Act  (2  Wm.  4,  c.  71),  provisions  of,  352 

injury  must  be  substantial,  353 

damages,  not  capable  of  being  compensated  by,  353 
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INJUNCTIONS— coTifoVMeii. 

Light  and  aw — Injunction — continued. 

obstruction  of,  what  constitutes,  352,  353 
lateral  or  oblique,  when,  353 

right  to,  when  absolute,  352 

town  and  country  houses,  no  distinction  whether,  353 
Literary  Copyright,  as  to,  369 

Act  (5  &  6  Vict.  c.  45),  provisions  of,  369 

assignment  of,  370,  372 

entry  of,  in  book  of  registry,  372 

duration  of — meaning  of,  369 

limitation  of  actions  for  offences  against  Copyright  Acts,  372 

personal  property,  deemed  to  be,  370 

registration,  371 

book  of  registry,  open  to  public  inspection,  371 
new  matter  in  subsequent  editions,  371 
non-registration  must  be  distinctly  pleaded,  370,  371 

subjects  of,  370 

Crown,  rights  of,  371 
extracts  and  quotations  froin  books,  370 
libellous,  immoral,  or  irreligious,  when,  371 
mandatory,  when  granted,  333 

agreement  or  covenant,  for  breach  of,  365 

damages,  power  to  give,  not  affected  by  building  being  completed,  333 

delay,  effect  of,  334 

pecuniary  sum,  not  when  injury  can  be  compensated  by,  333 

trespass,  against,  347 
Magazine,  against  publisher  of,  361 

Map,  sale  of — Delivery  up  of  unsold  copies — Damages,  368 
Medicine — Use  of  recipe,  397 

Merchant  Shipping  Acts,  under, — Sale  of  ship  prohibited,  409 
Mines — Goal — Inquiries  as  to  coal  gotten,  341 

Digging — Inspection — Account,  341 

lessee,  of,  when  may  work  open  mines,  339 
copyholds,  but  not  of,  339 

railway  company,  purchasers  of  land,  not  entitled  to,  339 
Minerals,  working,  to  damage  of  railway,  360 

Copyholds,  imder — Account,  337 
Newspaper,  against  publisher  using  name  or  style  of,  362,  390 

Similar  order — Undertaking  to  change  name,  390 
noise  and  noisy  trades,  what  are,  359 

crowd,  collection  of,  when  nuisance,  359 

railway  company,  vibration  of  trains  of,  359 
Noxious  vapours,  350,  351 

actual,  not  prospective,  348 

sensible  and  substantial  injury  to  property,  353 
nuisance,  actual  and  existing,  not  prospective,  must  be,  348 

disorderly  crowd,  when  deemed  to  be,  359 

injunctions  against,  general  right  to,  348 

previous  knowledge  of,  when  relief  not  barred  by,  349 

public  companies,  348 
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nuisance — continued. 

removal  of,  as  to  diflSculty  of,  353,  354 

expert,  reference  to,  when  improper,  354 

slight  or  temporary  damage,  not  if,  348 

weekly  tenants,  temporary  miisance  by,  not  restrained,  340 
opera,  'professional  services  at,  361 
Opera  magazine — Pianoforte  music,  373 
paintings,  drawings  and  photographs,  as  to  copyright  in,  378 
partnership  articles,  acts  by  partners  contrary  to,  366 
Partnership  business — Bemoving  tooks  and  papers  of,  363 

cheques,  from  drawing — Bills  of  Exchange,  &c.,  364 
Patents — injunctions,  when  granted,  387  . 

destruction  or  delivery  of  articles  may  be  directed,  388 

inspection  of,  388 

long  and  uninterrupted  possession,  387 

perpetual  injunction,  when  granted,  388 

profits,  account  of,  when  granted,  388 
Patents,  against  ttse  of — Inquiry  as  to  profits — Damages,  380-383 

Inspection  of — Machinery — Samples,  382 

Machinery  to  he  verified,  383 
Machines  to  le  marJced,  383 
Samples  for  analysis,  383 

validity  of,  certificate  that,  came  in  question,  381 
Payment  into  Court,  on — Chancery  Suspense  Account,  332 

mode  of,  332 
possession,  pereon  in,  when  not  interfered  with  by  Court,  347 

when  Court  will  interfere  on  behalf  of,  347 
Preach&rs,  against  interference  mth,  406 
prints,  engravings  and  etchings,  as  to  copyright  in,  375 
profits,  damages,  account  of,  when  directed,  396 
public  companies,  statutory  powers  of,  not  restrained,  348 
public  recreation  ground,  against  use  of,  for  fairs,  405 
Eailways  Clauses  Consolidation  Act,  to  enforce,  347 
railway  company,  as  to  restraining,  407 
Eailway  company,  injury  by,  to  adjoining  houses,  400 

Costs  of  suit  not  instituted  by,  against  paying,  402 

dividend,  declaration  of,  by,  402 
Payment  of,  by,  401 

Extension  of  line,  applying  funds  in,  401 

Hospital,  compulsory  purchase  of  whole  of,  398 

Land,  of,  compulsory  purchase  of  whole  of,  398 
not  bond  fide  required  for  undertaking,  398 
use  of,  until  compensation  paid,  399 

Locomotives,  manufacture  of,  by,  403 

Nursery  garden,  compulsory  purchase  of  whole  of,  398 

Bailway  station,  non-erection  of,  by,  399 

Punning  of  trains  by,  pending  inquiries  as  to  value  of  land,  403 

Undertaking  to  treat — Injunction  refused,  400 
Begatta,  holding  of,  400. 
repairs,  for  neglecting,  338 
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Bights  of  common — Indosures  (Epping  Forest),  344 

Undertaking — Deed  of  arrangement  (Dartford  Common),  345 

PvMic  recreation  ground— from  interfering  with,  405 
Right  of  support — Bestraining  working  of  minerals,  360 
,  right  of  support,  adjoining  houses,  between,  party  walls,  361 

extent  of  owner's,  360 

railway  company,  on  purchase  of  land  by,  with  minerals  reserved,  360 
Bight  of  way,  obstruction  to,  359 

cases  as  to,  360 
river,  pollution  of,  354 :  See  below,  Watbe. 
sculpture,  casts  and  models,  copyright  in,  377 
separate  estate  of  wife,  when  against,  347 
Sewers,  opening,  356 

Side  sewer,  opening,  357 
Shares,  from  declaring  forfeiture  of,  406 
Solicitor,  against  employing,  396 

shooting,  right  of,  no  restraint  against  cutting  timber,  338 
tenant  for  life,  when  restrained  from  pulling  down  buildings,  338 

timber  improperly  cut,  not  to  derive  benefit  from,  339 
timber  trees,  cutting  of,  when  restrained,  338 

decayed  or  overripe,  if,  when  permitted,  339 

if  felled,  damage  to  inheritance  alone  measured,  339 

report  of  expert  as  to,  not  final  and  ccnclusive,  339 
Trees — Ornamental — Young  trees,  cutting  down,  334,  335 

unripe  and  ornamental — Inquiry  as  to  timber  cut,  334 
trade,  in  restraint  of,  under  covenants;  365 

reasonable,  must  be,  365 
Trade  business,  setting  up  or  carrying  on,  363 

Secret  of  firm,  using,  363 

Style  of  firm,  assuming,  363 
Trade-marks,  using,  391,  392,  393 

Account  of  goods  sold — Damages,  393 
trade-marks,  as  to  infringement  of,  394 

counterfeit  trade-marks,  as  to,  395 

definition  of  trade,  395 

profits — damages — ^account  of,  when  granted,  396 
mode  of  taking  account,  396 
trade  secrets,  as  to  divulging,  397 
Tradei — Using  recipe,  397 
Trespass — Buildings  encroaching — Surface  water,  340 

threatened,  340 

destructive,  if  not,  Court  has  declined  to  interfere,  347 

person  in  possession,  by,  acts  must  be  flagrant,  347 

public  companies,  by,  347 

not  when  injury  is  slight,  347 
undertakings,  when  required — mode  of,  332 
waste,  against,  actual  violation  of  right  must  be  proved,  337 

account  of  past  waste,  when  directed,  339 

buildings  erected  by  lessee,  when  not  waste,  340 

inquiry  as  to,  when  granted,  339 
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mines  and  minerals,  in  cases  of,  339 
mortgagee  in  possession,  by,  337 
particular  title  to  be  shewn,  337 
permissive,  not  generally  for,  338 
reasonable  diligence  in  applying  for,  337 
tenant  for  life,  by,  337 
Water — Diversion  of  stream — Pending  payment  of  purchase-money,  354 
River,  pollution  of,  ly  making  drains,  354 
right  to,  when  presumed,  357 

proprietor  of  adjoining  land,  of,  357 

tidal  river,  on,  358 
riparian  proprietor,  of,  357 

purity  of  wat«r,- entitled  to,  358 
Running  water — Pollution  of — Diversion  of,  358,  359 

with  inquiry  as  to  damages,  359 
Stagnant  water,  360 
Wife's  separate  estate,  interference  with,  346 

INQUIEIES  AND  ACCOUNTS, 
order  under  Order  33 ..  70 

application  for,  who  may  apply,  71 
partnership  suit,  when  in,  7 1 

INROLMBNT, 

Charitable  Uses  Act,  .under,  543 

INSPECTION, 

documents,  of,  admitted  or  referred  to,  62  :  See  Documents 
Mines,  of  workings  of,  843 
Patents,  of,  382  :  See  Injunctions 
property  of,  the  subject  of  action,  by  order,  84 
mode  of  application,  84 

INSURANCE  PREMIUMS, 
Account  of,  449 

INTEREST, 

account,  when  chargeable  in,  222 
apportionment  of,  227 
mortgages,  in,  458,  459, 460 

INTERIM  CUSTODY  OR  PRESERVATION, 
order  for,  when  may  be  made,  83 
application  for,  84 

INTERPLEADER, 

Payment  of  fund  into  Court — Inquiry  who  entitled  to  fund,  89 
Ride  or  ordei — Staying  proceedings  and  directing  issue,  89 
Third  party,  claim  against  deft,  barring,  89 
application,  mode  of,  at  chambers,  91 
affidavit  in  support,  91 
Court,  may  be  referred  to,  91 

3  M 
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interpleader  acts,  provisions  of,  90,  91,  92 
judgment,  in  action  or  issue  of,  to  be  final,  91 
Judicature  Act,  1873,  as  to,  91 
jurisdiction  of  the  Court,  as  to,  90 
sale  of  goods  seized  in  execution,  90 
sheriflf,  by,  application  for  relief  to  Court,  92 
smallness  of  amount  in  dispute,  90 

of  goods  seized,  90 
special  case,  when  may  be  stated,  9(i 
third  party,  non-appearance  of,  effect  of,  91 

INTEEROGATORIBS, 
answer  to,  mode  of,  61 

form  of,  61 

insufiSoient  answer,  61 

objection  to  answer,  61 

omission  to  answer,  61 

used  in  evidence,  when  may  be,  68 
body  corporate,  to,  60 
costs  of,  improper  length,  reactions,  &c.,  60 
delivery  of — by  pit — by  deft — by  any  other  party,  60 
form  of,  60 

joint  stock  company,  to,  60 
struck  out, — scandalous — irrelevant,  &c.,  60 

INTERVENE, 

Admiralty  actions,  in,  who  may — and  how,  18 
Probate  actions,  in,  who  may — and  how,  18 

ISSUES, 

Chancery,  in,  as  to  recent  practice,  121 

claim,  statement  of,  or  defence  not  sufficient,  may  be  directed,  46 
Questions  of  Fact — Common  order  in  Chancery,  99 
Bond,  validity  o/",  117 
Devisavit  vel  non,  117 
Fire  insurance,  115 
Nuisance,  115 
Patent — specification — evidence,  114 

Similar  order — costs  of  appeal,  115 
Right  of  way,  117 
settled  by  judge,  may  be,  120 
trial  of,  with  jury,  may  be  directed,  120 
without  jury,  when,  120 
postponement  of — issues  partially  tried,  125 
Trial  of,  form  of  judgment  after,  120 

motion  for  judgment,  action  to  be  set  down  on,  after,  125 

JOINDER  OF  CAUSES  OF  ACTION, 
as  to  joining  several  causes  of  action,  32 
confine  action,  application  to,  33 

deed,  action  for  delivery  up  of,  joined  with  action  for  "  recovery  of  land,"  32 
executor  or  administrator,  claims  by  or  against,  33 
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JOINDER  OP  CAUSES  OP  ACTION -continued. 
husband  and  wife,  claims  by  and  against,  32 
real  estate,  action  for,  with  action  for  personalty,  32 
recovery  of  land,  not  with  action  for,  without  leave,  32 

except  claims  in  respect  of  mesne  profits  or  arrears  of  rent,  32 
title  to  land,  not  with  action  for,  without  leave,  32 
trustee  in  bankruptcy,  claims  by,  when  not  without  leave,  32 

JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870  (33  &  34  Vict 
c.  104), 

Act,  provisions  of,  795 

Companies  Act,  1862,  to  be  deemed  part  of,  795 

JUDGE  OF  COURT  OF  APPEAL, 

jurisdiction  of,  on  appeal  from  final  orders,  147 

from  interlocutory  orders,  147 
single  judge,  power  of,  147 
tenure  of  office  of,  147 

JUDGE  OF  HIGH  COURT, 

absence  or  illness  of,  provision  for,  147 
tenure  of  oflice  of,  147 

JUDGMENT, 

entry  of  judgment,  mode  of,  112 

date  of — form  of,  112 

pursuant  to  order,  certificate,  &c.,  113 

subject  to  affidavit,  or  production  of  document,  112 
how  obtained,  104 

motion  for :  See  Motion  fob  Judgment 
nonsuit,  of,  effect  of,  113 
power  of  judge,  as  to,  98 

absolute  judgment,  to  direct  entry  of,  99 

judgment  subject  to  leave,  to  direct  entry  of,  99 
set  aside,  after  entry  at  trial  with  jury,  105 

after  entry  at  trial  without  jury,  105 

order  to  shew  cause,  time  for,  105 

JUDGMENTS  BY  DEFAULT, 

Appearance,  in  default  of,  common  orders,  20 

BiUs  of  Exchange  Act,  under,  20 

Debt  or  liquidated  demand  not  under  Bills  of' Exchange  Act,  20 

Detention  of  goods  and  pecuniary  damage,  in  claim  for,  20,  22 

Land,  in  action  for  recovery  of,  20 
costs,  for,  after  discontinuance  or  withdrawal  of  action,  46 
Defence  to  Pit's  daimfor  debt,  non-delivery  of,  54,  55 
interlocutory  judgment,  when  plaintiff  may  enter,  20,  55 
judgments  by  default,  how  set  aside,  57 
No  defence,  on  ground  of — Orders  under  Order  14 ..  23 

application  for,  how  made,  24 

defendant  may  shew  cause,  when  and  how,  24 

judgment  for  part,  and  liberty  to  defend  as  to  residue,  24 

leave  to  defend,  terms  of,  24 

3  M  2 
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JUDGMENTS  BY  D^F ATSLT— continued.     , 

Statement  of  defence,  in  default  of  delivery  of,  55 
debt  or  liquidated  demand,  if  in  claim  for,  55 
detention  of  goods  and  pecuniary  damage,  if  in  claim  for,  55 
See  also  Default  of  Plbadikg 

JUDGMENT  CREDITORS, 

cHarge,  when  entitled  to  benefit  of,  475 
;        Elegit,  in  possession  hy — Accounts  and  Inquiries,  474 

equitable  mortgagee,  held  to  be,  475 

foreclosure  may  be  granted  to,  475 

judgments,  operation  of,  475 

Mortgage  suit  hy — Eeceiver — Sale,  474 

Mortgagee's  suit — Judgment  creditor  deft,  4:74: 

Redemption  and  Foreclosure,  at  suit  of,  505 

redemption  by  judgment  creditors  of  mortgagor,  476 

JUDGMENT  DEBTOR, 
examination  of,  168 
production  of  books  by,  168 :  See  Attachment  of  Debts 

JUDGMENT  DEBTORS  ACT  (27  &  28  Vict.  c.  112), 
Debtor's  interest,  inquiry  as  to,  799 
delivery  of  land  in  execution,  799 
equitable  interests,  799 
execution,  writs  of,  how  registered,  799 
Inquiries  as  to  lands  extended,  798 
judgment,  what  term  includes,  799 
judgment  debts,  interest  on,  299 
notice  of  sale,  on  whom  served,  799 
order  for  sale,  how  obtained,  799 — who  bound  by,  800 
petition,  service  of,  799 

Sale,  without  inquiries — liailway  Company,  798 
surplus  lands  of  railway,  sale  of,  without  inquiries,  799 

JUDICATURE  RULES, 

index  to,  p.  843 :  See  also  Rules  of  Couet 

JURISDICTION, 

foreign  countries,  Ireland  and  Scotland  deemed  to  be,  183 
out  of,  liberty  to  take  infant,  179 

JURY, 

oath  to,  form  of,  in  Chancery,  123 

JUST  ALLOWANCES, 
accounts,  in,  221 

LAND  (in  actions  for  recovery  of), 
appearance,  mode  of,  19 
defence,  limited  to  part  of,  19 
title,  deft  in  possession  or  tenant  need  not  plead  his,  38 

LAND  TAX, 

Land  Tax,  investment  of  purchase  money  in  redemption  of,  667 
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LAND  TRANSFER  ACT,  1875  (38  &  39  Vict.  c.  87), 
appeal  from  registrar,  830 

from  County  Court,  831 

from  Court  of  Chancery,  831 
conditions  annexed  to  registered  lands,  828 
costs — disobedience  to  order  of  registrar,  827 
Court,  description  and  powers  of  "  The  Court,"  831 
'        inhibition  against  registered  dealings  without  order,  826 
married  women — infants — lunatics — consent  of,  829 
power  of  roistered  proprietor  to  impose  restrictions,  826 
proprietor  of  charge,  right  of  foreclosure  by,  825 
register,  rectification  of,  830 

inspection  of,  831 
registrar — appeals  from,  830 

disobedience  to  orders  of,  827 — costs  of,  827 

examination  of  title  by,  825 
specific  performance,  when  suit  for,  relates  to  registered  lands,  829 
title,  doubtful  questions  arising  on,  828 
transmission  of  land  and  charges,  how  registered,  825 
Trustee  Act,  1850,  application  of,  829 
Vendors  and  Purchasers  Act,  1874,  repeal  of  5th  and  7th  ss.  of,  826,  831 

section  4  of,  not  applicable  to  lands  registered  under,  692 

LANDS  CLAUSES  CONSOLIDATION  ACTS  (1845  and  1860), 
Arbitration,  agreement  for,  under,  made  an  Order  of  Court,  642 
compensation  for  injury,  annoyance.  Sea.,  as  to  allotment  of,  680 

exceeding  £20,  to  be  paid  into  Conrt,  680 
Compensation,  allotment  of — Injury,  &c.  (s.  73) — Inquiry,  672 
Copyhold  lands — Fines,  &c.  (s.  74),  672 
subsequent  order  after  inquiry,  673 
Oovernment  Annuity,  by  purchase  of  (s.  74),  674 
Leasehold  lands — Leasesfor  lives — Insufficient  to  pay  Annuity  (s.  74),  673 
in  settlement — Tenant  for  life  to  receive  same  income,  674 
let  at  less  than  rack  rent — Dividends  equal  to  reserved  rent  to  tenant 
for  life,  674 
New  Bocbd,for  expenses  of  making,  672 
costs,  provisions  of  Act,  as  to,  681 
apportioned,  when,  682 
attempted  reinvestment,  of,  683 
costs  of  conveyance,  provisions  of  Act  as  to,  683 
Costs  of  Conveyance  (under  ss.  81  to  83),  676 
Costs  of  Purchase— Investment  (under  s.  80),  675 
when  several  companies,  675 

surveyor's  fee  to  be  paid  rateably,  677 
deposit  money,  provisions  of  Act  as  to  investment  by  promoters  of,  683 
Deposit  Money,  investment  or  payment  out  of  (s.  87),  675 
landowner,  on  investment  only,  need  not  bo  served,  684 
but  on  payment  out  must  be  served,  684 
disentailing  deed,  when  necessary,  679 
interim  investment,  provisions  of  Act  as  to,  679 

upon  mortgage  when  deemed  a  permanent  investment,  680 
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Interim  investment  in  Consols,  &c. — Interest  to  tenant  for  life,  671 

on  Mortgage,  672 
Investment,  provisions  of  Act,  as  to,  676 
buildings,  in  erecting  new,  678 

when  rendered  useless  for  trade  purposes,  678 
in  removing  and  replacing,  678 
debts  and  incumbrances,  in  discharge  of,  C77 
enfranchisement  of  copyholds,  in,  677 
leaseholds,  not  generally  in,  677 
Government  annuity — rent  charge,  678 
land-tax,  in  redemption  of,  677 
parsonage  house,  in  building,  678 — repairs  of,  in,  678 
purchase  of  other  lands,  in,  677 

although  applicants  are  absolutely  entitled,  677 
Investment  of  purchase  money — Inquiry  as  to  title  (s.  69),  666 
Alterations  and  permanent  improvements,  in,  670 

Mansion  house,  to,  670 
Buildings,  in  removing  or  replacing,  669 

with  advances  during  progress  of  works,  670 
Enfranchisement  of  copyholds — Inquiry  as  to  title,  666,  667 

enfranchisement  approved,  667 
Incumbrance,  in  discharge  of,  668,  669 

with  special  provision  for  costs  of  mortgagee,  668 
Land-tax,  in  redemption  of,  667 
Mortgage,  on,  672 
petition,  as  to  service  of,  683 
title,  affidavit  as  to,  679 

LASTING  IMPROVEMENTS, 
account  of,  450,  502 

LAW  AND  EQUITY, 

Judicature  Act,  1873,  s.  24  rules  for  administration  of,  34 

LAW  OP  PBOPERTY  AND  TRUSTEE  RELIEF  AMENDMENT  ACTS, 
Acts  (22  &  28  Vict.  c.  35,  and  23  &  24  Vict.  c.  38),  provisions  of,  734 
appeal  from  order  under,  no,  735 
application,  mode  of — ^by  whom,  735 
cash  under  control  of  Court,  as  to  investment  of,  737 
construction,  questions  of,  not  generally  entertained,  735 
costs  in  discretion  of  judge,  735, 736 
evidence,  affidavits  not  admissible  in,  736 
inquiries  cannot  be  directed,  735 
investments  by  trustees,  736 
Opinion  of  the  Court—Form  of  order,  734 

Whole  income  allowed  for  maintenance — Costs,  734 
petitions  to  be  signed  by  counsel,  735 
service  of,  737 

LEASE, 

-  granting  of,  restrained,  404 
renewal  of,  restrained,  404 
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LEGACIES, 

abatement  of,  278 
interest  on,  299 
payment  of,  order  for,  270 
valuation  of,  278 

LEGAL  PEACTITIONEES  ACT,  1875  (38  &  39  Vict,  o  79), 
party  chargeable  delaying  payment,  620 

LEGATEES, 

Action  hy,  decrees  in — Personal  estate,  257 

Beal  and  personal  estate,  257 
Administration  decree— Payment  of  legacies,  269 

LIEN, 

Agency  lien — Fund  in  Court,  494 

Lien  in  nature  of  scdnage — Policy  premiums,  495 

liens,  who  entitled  to,  496 

advances  in  nature  of  salvage,  496 
premiums  on  policies,  496 
working  expenses,  manager's,  for,  496 
partnership  liens,  495 

specific  property,  on,  when  may  be  granted,  84 
Vendor's  lien — Unpaid  purchase-money,  494 

Reversion — Sale  or  mortgage,  494 
vendor's  right  independent  of  possession,  495 
contract  abandoned,  if,  495 
railway  company,  against,  496 

LIFE  ASSUEANCE  COMPANIES, 
novation  by  policy-holders,  787 
policies  and  annuities,  valuation  of,  786,  787 

mode  of,  786 

notice  of,  by  ofiBcial  liquidator,  787 
winding  up  of,  who  may  obtain  order  for,  785 

subsidiary  company,  of,  786 

LIFE  ASSUEANCE  COMPANIES  ACTS,  1870, 1871,  1872, 
amalgamation  or  transfer  of  company,  817 
deposit,  payment  of,  into  Court,  816 

investment  of,  816 

return  of,  816 
reduction  of  contracts,  in  lien  of  winding-up,  817 

LIGHT  AND  AIE, 

injunctions  as  to,  350 :  See  Injunctions 

LIMITATIONS  (STATUTE  OF), 
account,  when  not  available  in,  218 

LIMITED  PAETNEESHIP  ACT  (28  &  29  Vict.  c.  86), 
Act,  provisions  of,  250 
Partnership  declwred  not  loan — Special  accounts,  250 

LIQUIDATION  ACT,  1868  (31  &  32  Vict.  c.  68), 
affidavit  verifying  list  of  creditors  to  be  filed,  811 
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LIQUIDATION  ACT,  1868— continued. 
assets,  division  of,  in  specie,  811 
creditors,  meetiugs  of,  814 
foreclosure  by  notice,  814 
orders  to  be  drawn  at  Chambers,  814 
petition  for  confirming  scheme,  812 
rehearing,  petition  of,  limit  of  time  for,  813 

■who  may  apply  for,  8l3 
scheme,  mode  of  application  by,  811 

confirmation  of,  812 

effect  of,  814 

how  marked  when  assets  wound  up  under  Companies  Act,  811 

meeting  of  creditors,  814 

notice  of  feeling,  812 

order  confirming,  813 — inrolment  of— caveat,  813 

LIQUIDATOR, 

ofBcial,  appointment  of,  755 

costs,  not  personally  liable  for,  755,  776 

powers  of,  757 

provisional,  appointment  of,  755 

removal  of,  757 

resignation  of,  757 

salary  of,  757 

security  of,  mode  of  giving,  756 

sureties  of,  756 

under  voluntary  winding-up,  756 

under  winding-up  subject  to  supervision,  additional,  756 

appointed  subject  to  restrictions,  form  of~order,  778 

LUNATICS  AND  PBESONS  OP  UNSOUND  MIND, 
actions  by  and  against,  33 — jurisdiction  as  to,  691 
lands  seised  of,  691 — stock  standing  in  name  of,  691 

MANDAMUS, 

order  for,  when  granted,  176 

application  for,  mode  of,  176 
disobedience  of,  enforced  by  attachment,  176 
writ  of,  form  of,  176 

costs  of,  shall  provide  for,  176 

MANOR, 

receiver  of,  423 

MARKET, 

receiver  of,  424 

MARRIED  WOMEN, 

Actions  by  or  against,  200 

Administration  of  estate  of,  appointed  under  power,  259 

answer  of,  default  of — refusal  of,  201 
separately  from  husband,  202 

appeal  of,  by  next  friend,  203 

dives,  costs  of,  liability  to  pay,  203 

forma  pauperis,  in,  without  next  friend,  203,  204 
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MARRIED  WOMEN— coraimMeA 
■compromise  of  suit,  by,  203 

reversionary,  when  interest  only,  203 
contempt,  liability  for,  202 
costs,  liability  to  pay,  203 
defend,  to,  separately  from  husband,  204 
divorce :  See  Divorce  and  Matrimonial  Causes  Act,  212 
Examination  of,  hy  Commissioners,  210 

Court,  hy,  recital  in  order  of,  210 

Settled  Estates  Act,  under,  717 
-    when  residing  abroad,  211 
feme  sole,  when  deemed  to  be,  213 
foreclosure  against,  when  may  be  made,  2lO 

decree  of,  against  husband  and  wife,  487  :  See  Mortgages 
forma  pauperis,  right  to  sue  in,  204 
fund  in  Court,  effect  of  carrying  over  to  joint  account,  204 

reduction  into  possession  by  husband,  not  considered  to  be,  204 
leases  of,  or  by  (under  11  Geo.  4  &  1  Will.  4,  c.  65),  190 

Leases  for  lives,  or  years — Surrender,  190 

of  land  held  in  fee  or  tail  (s.  17),  190 

Same  section — Orde/r  in  Chambers,  191 

Act,  provisions  of,  191 

application,  mode  of,  191 

lease  to  be  settled — no  fine  or  premium  to  be  taken,  191 
marriage,  previous  to,  when  fund  directed  to  be  paid,  204 
mortgage,  jointly  executed  by  husband  and  wife,  when  void  as  to,  204 
Next  friend,  new,  in  place  of  one  deceased,  200 

in  place  of  one  living,  200 

without  prejudice  to  liability  of  original  next  friend,  200 

amendment,  when  added  by,  201 

insolvency  of,  effect  of,  201 

neglect  of  pit  to  obtain  order,  201 

security  for  costs  by,  201 

permanently  resident  abroad,  if,  201 

without  next  friend,  when  may  sue  or  defend,  27,  201 
forma  pauperis,  in,  204 

written  authority  of,  to  be  filed,  201 
payment  to,  jointly  with  husband,  effect  of,  204 

survivor,  when  belongs  to,  204 
protection  order,  when  entitled  to,  212 
questions  of  law,,  how  may  concur  in  special  case  on,  72 
reduction  into  possession  by  husband,  as  to,  208 
Separate  estate  of,  charged — Inquiries — Costs,  "11 

Interference  with,  injunction  against,  346 
separate  estate,  what  chargeable  upon,  212 

breaches  of  trust,  when  liable  for,  212 

creditor,  remedy  of,  aaainst,  212 

debts  of  life  tenant,  when  corpus  liable  to  pay,  212 
but  not  where  limitatioa  over,  212 

living  apart  from  her  husband,  when,  212 
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MAEEIED  WOMEiS— continued. 

Settlement  by  Court —  Wliolefund,  205 

Portion  of  fund,  205 
settlement,  equity  to,  when  attaches,  207 

assignee  of  life  interest,  not  available  against,  207 
creditors  at  time  of  marriage,  nor  against,  207 
what  depenfis  on,  208 

amount  to  be  brought  into,  208 

children,  when  entitled  to  participate  in,  208 

foreign  subjects,  when  husband  and  wife  are,  207 

husband,  assignees  in  bankruptcy  of,  by,  207 

order  for,  principles  as  to  form  of,  209 

waiver  of,  210 

when  generally  directed,  207 

when  not  entitled  to  settlement,  207 

wife,  death  of.  without  waiving  right  to  settlement,  208 
survivorship,  by,  right  of,  204 

divorce,  how  effected  by,  204 

joint  account,  when  fund  carried  over  to,  204 
trustee,  when  bare  legal, 
will,  establishing,  against,  204 

admission  of,  by,  not  sufficient,  204 
writ  of  summons,  service  of,  on,  11 

MAEEIED  WOMEN'S  PEOPEETY  ACT  (33  &  34  Vict.  c.  93), 
Act,  provisions  of,  213 
married  woman,  wages  and  earnings  of,  213 
deposits  in  savings  bank,  213 
next  of  kin,  when  entitled  as,  214 

policy  of  insurance  of  husband  for  benefit  of  wife  and  children,  214 
transfer  to  separate  use  of,  at  bank,  213 

joint  stock  and  other  companies,  at,  213 

MAEEIED  WOMEN'S  PEOPEETY  AMENDMENT  ACT  (37  &  38  Vict.  c.  50), 
Act,  provisions  of,  214 
debts  before  marriage  contracted  after  30  July,  1874,  215 

MAESHALLING, 

general  principles  of,  296 

Equities  between  second  cmd  third  incumbrancers,  283 

Mortgagee  paid  out  of  personalty — Declaration  as  to  creditors,  283 

Personalty  exhausted  hy  mortgagee,  283 

hy  specialty  creditors,  282 

MEECHANT  SHIPPING  ACTS  (1854  to  1875), 
Acts,  provisions  of,  411 
application,  under,  mode  of,  411 
costs,  of  claims  established,  412 
damages,  limit  of  shipowner  in  respect  of,  411 
Injunction — Sale  of  ship  prohibited,  409 
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MEECHANT  SHIPPING  ACT&-cmtinned. 
Mortgage— Charge  on  freight— Account,  497 

Lien— Mortgage  to  he  executed— Account— Sill  of  sale,  496 

Stoppage  in  transitu — Account,  497 
Payment  into  Court,  on— Inquiries— Injunction,  409 

Similar  order — Apportionments  to  be  paid,  410 
property  or  share  in  ship,  when  may  be  sold,  411 

limit  of  time  for  application  to  sell,  411 

order  for,  terms  of,  4ll 
ship,  freight  of,  may  be  assigned,  500 

mortgage  of,  how  effected,  498,  499— registration  of,  498 

Sale  of,  restrained,  409 

transfer  of  ship  by  bill  of  sale,  498 

MESNE  PROFITS, 
Inquiry  as  to,  403 

MINES, 

Injunctions  as  to,  341 :  See  Injunctions 
Inspection  of  worJcing  of,  343 

MINES  AND  MINERALS, 

Injunction  against  wcrrking,  360 
Sale  of,  apart  from  surface,  723 
Sale  of  lands,  apart  from  minerals,  796 

MODUS :  See  Tithes. 

MORTGAGE, 

Costs,  raised  hy,  and  if  necessary,  sale,  290 
Debts  raised  by,  or  by  sale,  284 
Portions  raised  by,  285 
Purchase  money,  investment  of,  in,  672 

MORTGAGES, 

accounts  with  rests,  mode  of  taking,  464 — when  allowed,  464 

provision  for,  to  be  made  in  decree,  464 

omission  as  to,  not  to  be  remedied  at  Chambers,  464 
Account  vnth  rests,  450 

Administration  suit  by  mortgagee — Peal  and  personal  estate — Sale,  255 
allowances,  what  permitted  to  mortgagees,  457 

insurance  premiums,  for,  458 

legal  expenses,  for,  457 

mines,  opened  and  worked  without  authority,  not  on,  457 

receiver,  not  entitled  as,  457 

renewal  of  leases,  for,  458 

redemption  of  land  tax,  for,  458 
Annual  rests,  account  with,  450,  502 
Chattels  and  fixtures,  account  of,  447 
co-defts,  questions  of  rights  between,  how  raised,  463 

Consolidation  of  mortgages  — Pit  mortgagee  by  original  deeds  and  deeds  of 
transfer  on  distinct  properties,  478 

Pit  transferee  of  two  sepo,rate  mortgages  on  distinct  estates,  480 
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consolidation  of,  who  entitled  to  benefit  of,  481 

foreclosures  and  redemption  suits,  applies  to,  481 
Costs,  general  rule  as  to,  461 

debt,  added  to,  after  decree,  463 

disclaiming  i.arties,  of,  462 
effect  of  neglect  of,  463 

lost  deeds,  of,  463 

mortgagor,  administration  to,  by  mortgagee,  461 

objection  to  form  of  decree  as  to,  462 

over-statement  of  amount  due  not  to  deprive  mortgagee  of,  462 

re-conveyance,  of,  462 

revivor,  of  obtaining  order  of,  462 

stop-order,  of  mortgagee  obtaining,  261 

sait,  vphat  included  in  costs  of,  461 

title  to  estate,  mortgagee's  expenses  iti  defending,  461 

transfer  from  second  mortgagee,  of,  462 
Created,  inquiry  how  or  when  paid  off,  263 
crown,  when  mortgagor's  interest  partly  vested  in,  453 
decree,  as  to  form  of,  453 

objection  to  form  of,  when  must  be  taken,  462 
debt,  evidence  of,  453 
defective  and  imperfect  assurances,  455 

when  no  relief  for,  456 
Derivative  Mortgage — 8mt  hy   derivative    mortgagee   against    mortgagor 
and  mortgagee,  484 

decree,  as  to  frame  of,  485 
Deterioration — Waste — Inquiries  as  to,  449 

when  mortgagee  in  possession  charged  with,  456 

Equitable  Mortgages, 

Agreement  to  mortgage — Conveyance,  467 
Changes  in  interest  of  mortgagor,  445 
Deposit  of  Deeds — Conveyance,  467 
Copyholds — Surrender,  467 

Further  advances — Security  good  as  against  settlement,  470 
Sale — Infants'  estate,  469,  470 

Similar  order — mth  Account  of  rents  received,  467 
Future  advances,  when  covered  by  original  deposit,  473 

when  deposit  not  perfected,  473 
Interest,  declaration  as  to,  in  absence  of  stipulation,  471 
Legal  and  equitable — Foreclosure  and  assignment  of  lease,  469 
Payment  of  fund  in  Court  on  account — Costs  added  to  debt,  471 
Shares  in  Mine — Partnership,  471 
equitable  mortgages,  how  created,  472 

deposit  of  deeds,  mortgage  by,  when  future  advances  covered  by,  473 
evidence  of  agreement  for  mortgage,  473 
■  foreclosure  or  sale,  Court  may  direct,  473 
priority,  questions  of,  473 
evidence  of  debt,  production  of  security  prima  facie,  453 
Existence  of,  inquiry  as  to,  at  ani  since  testator's  death,  263 
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M.OB.TGAGr'E.S— continued. 
Pines,  Account  of,  449 
fixtures  and  chattels,  wliat  belong  to  mortgagee,  466 

added  by  mortgagor  after  mortgage,  466 

extent  of  term  "  fixtures,"  466 

register,  not  necessary  to,  under  Bills  of  Sale  Acts,  466 

trade  fixtures,  466 

PORECLOSUBE  DECREES, 

Common  decree — Mortgagor  in  possession,  436 
Mortgagor  in  possesion — Deht  admitted,  436 
Mortgagee  in  possession — Account,  437 

Account  of  rents  and  profits — Repairs  and  improvements,  437 
Chattels  and  fixtures,  of,  447 
Chattels,  of,  brought  upon  mortgaged  estate,  448 
Fund  in  Court,  of,  446 
Infants'  Estate,  of — Nisi,  485 
Absolute,  by  consent,  486 

Insufficiency  of  mortgagor's  estate  to  redeem,  486 
infants,  decree  against  usually  contain  day  to  shew  cause,  486 
foreclosure  or  sale  may  be  directed,  486 
payment  of  debts,  if  for,  not  entitled  to  redeem,  486 
value  of  estate  clearly  insufficient,  nor  if,  486 
Judgment  creditor,  at  suit  of — Seceiver — Sale,  474 
Judgment  creditor,  defts — At  suit  of  mortgagee,  474 
Judgment  creditor  in  possession  by  elegit — Accounts,  474 
judgment  creditor,  when  entit'ed  to  benefit  of  charge,  475 

in  respect  of  land  actually  delivered  in  execution,  475 
equitable  mortgagee,  held  to  be,  475 
foreclosure  by,  475 
judgments,  operation  of,  as  against  mortgagees  and  purchasers,  475 

as  against  railway  companies,  475 
prior  incumbrancers,  when  not  bound  to  redeem,  476 
redemption  by  judgment  creditors  of  mortgagor,  476 
Redemption  and  foreclosure,  505 
Married  woman's  estate,  of — Account — Payment  by  husband  and  wife, 
487 

Mortgagee's  suit — Bight  of  married  woman  to  redeem,  487 
married  woman,  when  entitled  to  mortgage  her  interest,  488 
mode  of  decree, — form  of,  488 
survivorship,  effect  of,  489 
Mine,  shares  in — Partnership — Account,  471 

Mortgagee,  at  suit  of —Priorities  (not  affecting  pit)  between  co-defts, 
442 

Equity  of  redemption  in  settlement— Mortgage  on  life  interest,  442 

Mortgagee  and  owner  of  equity  of  redemption  in  one-fourth,  at  suit 

of,  against  second  mortgagee  and  owner  of  equity  of  redemption  in 

three-fourths,  444 

Mortgagee  and  purchaser  of  one  of  the  estates  mortgaged,  at  suit  of, 

against  second  and  third  mortgagees,  446 
'  Personalty,  of,  446 
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FoEECLOsuRE  Decebbs — Continued. 

Principal  and  surety,  mortgage  hy — Account,  482 

with  redemption  as  between  principal  and  surety,  483 
surety,  when,  entitled  to  redeem,  483. 
solicitor,  by,  against  his  client,  to  stand  as  security  only,  491 

future  costs,  not  available  as  security  for,  491 
Solicitor  and  client — Deed  to  stand  as  security  for  advances,  489 

Suit  by  mortgagor  and  assignee  of  mortgagees  against  representatives 

of  solicitor,  489 
Suit  by  tenant  in  tail  against  tenant  for  life  and  solicitor,  490 
Stock,  of,  446 

Stock  to  be  replaced,  448 
Successive  foreclosures — 1st  Mortgagee  v.  2nd  &  Srd  Mortgagees  and 
mortgagor,  438 

3rd  Mortgagee  v.  Assignees  of  1st  and  Owners  of  equity  of  redemp- 
tion and  Representatives  of  2nd  Mortgagee,  440 

PoEECLOsnE  Absolute, 

Common  order,  491 

By  consent — Accounts  waived,  492 

rents  received  since  decree,  not  if,  493 
foreclosure,  when  opened,  493 

foreclosure  or  sale,  may  be  directed,  473 

lands  out  of  jurisdiction,  of,  455 

payment,  enlarging  time  for,  493 

power  of  sale  in  mortgage  deed,  effect  of,  454 

suits  for,  when  and  by  whom  instituted,  453,  454 

surety,  when  entitled  to  redeem,  483 
Incumbrances,  inquiry  as  to,  449 
Insurance  premiums — Fines — Account  of,  449,  S02 

when  may  be  paid  by  mortgagee,  458 
interest,  when  and  what  allowed,  458,  459,  460 

arrears  of,  on,  when  recoverable,  459 
limit  of,  459 

in  arrear,  when  converted  into  principal,  459 

mines,  when  on  sums  expended  in  working,  409 

rate  of,  when  not  reserved — £5  per  cent.,  410 
further  advances,  on,  410 
in  default  of  punctual  payment,  when,  410 

simple  contract  debt  secured  by  deposit,  on — £4  per  cent.,  410 

subsequent,  how  computed,  409 
land,  suits  by  mortgagor  for  possession  of,  512 
Lasting  improvements  and  repairs,  account  of,  450,  502 
Legal  and  equitable  mortgage — Assignment  of  lease,  469 
lost  deeds,  as  to  costs  of,  463 
marshalling  securities,  as  to,  482 
Merchant  Shipping  Acts,  498 

Charge  on  freight — Account,  497 

Lien— Mortgage  to  be  executed— Account — Bill  of  sale,  496 

Stoppage  in  transitu — Account— Payment,  497 
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MORTGAGES— coKimwerf. 

mortgagee  and  sub-mortgagee,  questions  of  rights  between,  how  raised,  463 

rights  of  as  co-deft  to  be  raised  by  counter-claim,  37 
Occupation  rent — Annual  value  hy  way  of,  449,  502 
payrnent,  enlarging  time  for,  492 

when  postponed,  493 
possession,  mortgagee  not  bound  to  take,  453 
Premiums  of  insurance,  account  of,  449,  458,  502 
receiver  of  mortgaged  estates,  when  mortgagee  entitled  to,  464 

fraud  in  cases  of,  465 

prior  mortgagee  in  possession,  not  against,  465 

prior  mortgagee  in  possession,  after  offer  to  pay  off,  465 

Kedemption  Decrees, 
Annuity,  of,  508 

Assignees  in  hanJcruptcy,  redemption  suit  by — Mortgagor  bankrupt,  507 
Benefit  building  society — Duration  of  society  calculated,  513 
Duration  of  society  not  calculated — Bonuses,  513 
Goods  pledged,  of — Suit  by  assignees  of  bankrupt,  510 
Judgment  creditor,  suit  by — Redemption  and  foreclosure — Payment 

into  Court,  505 
Judgment  creditor,  redemption  suit  by,  and  trustee  against  mortgagee 

and  mortgagor,  506 
Judgment  creditor,  redemption  suit  by,  507 
Mortgagee  in  possession — Common  decree,  501 
Peversion,  of — Unreasonable  bargain,  509 
Sha/res,  of — Suit  by  mortgagee — Calls — Sale,  509 
'    Successive  redemptions,  503 
Suit  in  nature  of  redemption  suit — Deft  claiming  to  be  equitable  mort- 
gagee— Charge  with  waste,  504 
Tender  of  money  due — Payment  into  Court — Account,  503 
Welsh  mortgage — Redemption  suit,  515 

creditor,  estate  conveyed  absolutely  to,  515 
redeem,  right  to,  but  not  to  foreclose,  516 
redemption,  no  time  limited  for,  516 
Kedemption  suits, 
dismissal  of,  512 

further  time  to  redeem,  when  granted,  493 
offer  to  redeem,  511 
parties,  to,  510 
redeem,  right  to,  510 

committee  of  lunatic,  by,  510 
guardian  of  infant  heir,  by,  510 
jointress  and  dowress,  by,  510 
joint  tenants,  by,  510 
surety,  by,  510 

tenants  in  tail  and  tenant  for  life,  by,  510 
time  for  redemption,  511 
Rents  and  profits,  account  of,  502 
repairs  by  mortgagee  in  possession,  456 
mines  opened  and  worked,  when,  457 
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Repairs,  account  of,  450,  502 
Bests,  account  with,  450,  502 
mode  of  taking,  464 
personal  estate,  not  applicable  to,  464 
rents  and  profits — occupation  rent — in  account  of,  464 

Sale,  instead  of  Fobeclosuee, 
Common  form,  450 
Mortgagor,  at  request  of — Deposit — In  default — Foreclosure,  451 

Similar  order — special  terms  as  to  reserve  biddings  and  lots,  454 
at  whose  request,  and  when  directed, 
conduct  of  sale,  to  whom  given,  455 
deposit,  when  required,  455 

amount  of,  455 
immediate  sale,  when  directed,  454 

not  on  interlocutory  applications,  455 
nor  after  decree  for  foreclosure,  455 
except  by  consent,  455 
mortgagor  asking  for  foreclosure,  notwithstanding,  454 
power  of  sale  in  mortgage  deed,  notwithstanding,  454 
stock,  mortgagee  of,  or  of  personal  chattels,  may  sell  without  foreclosure,  466 

reversionary  interest,  in,  mortgagee  of,  not  compelled  to  sell,  466 
Tacking, 

Mortgage  to  A. :  indly  to  S. :  Zrdly  to  C.  (the  pit),  who  obtains  transfer 

of  mortgage  to  A.,  and  excludes  B.,  478 
Deft  mortgagee  under  false  title,  and  purchaser  for  valuahle  consideration 

without  notice  of  fraud,  476 
debts  not  a  lien  upon  mortgaged  property,  not  subject  to,  478 
right  of,  who  entitled  to,  477 

Vendors  and  Purchasers  Act,  1874,  effect  of,  on,  477 
since  repealed  by  Land  Transfer  Act,  1875 ..  477 
Trustee,  mortgage  to  a — Suit  hy  cestui  que  trust,  483 
joint  tenants,  one  may  redeem,  484 

but  not  his  own  moiety  only,  484 
mortgagee,  if  trustee  also,  not  allowed  to  foreclose,  484 
when  not  allowed  to  bid  at  sale,  484 
Waste,  inquiry  as  to,  449 

wilful  default,  inquiry  for,  against  mortgagee  in  possession,  when  directed,  457 
actual  fraud,  not  necessary,  458 
bad  cultivation — non-repair — in  respect  of,  458 
gross  negligence,  on  prima  facie  case  of,  548 
rent,  non-payment  of,  by  tenant,  458 
underletting,  in  respect  of,  458 
mortgagor,  notice  of,  by,  458 
onus  of  proof  of,  458 

MORTMAIN  ACT  (9  Geo.  2,  c.  36), 
Act,  provisions  of,  315 
charities  excepted  from,  316 

MOTION, 

adjournment  of,  82 
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MOTION— continued. 

Admissions  of  fact,  after  (under  Order  40,  r.  11),  94,  106 
applications,  under  the  rules,  to  be  by,  81 
evidence  on,  to  be  by  affidavit,  102 
judgment,  to  set  aside,  105 :  See  Judgment. 
new  trial,  for,  when  ordered,  104 
notice  of,  two  clear  days,  required,  81 
not  given,  effect  of  when,  81 
service  of,  82— time  for,  82 
shew  cause,  to,  not  except  under  the  rules,  81 
trial  of  action,  by  consent  treated  as,  94 

MOTION  FOE  JUDGMENT, 

in  default  of  pleading  {Order  29,  r.  \<S)— Introductory  form  of  order,  93 

aft&r  previous  order  not  reserving  further  consideration,  94 

admission  of  fact,  upon,  108 

issues,  after  trial  of,  105,  125 

issues  partially  tried,  after  trial  of,  106 

judgment  to  be  obtained,  by,  104  . 

judgment  not  directed  to  be  entered,  after  entry  of,  105 

judgment  subject  to  leave,  after  entry  of,  105 

notice  of,  may  be  filed,  38 

orders  upon,  106 

setting  down  action  on,  limit  of  time  for,  106 

MOTION  FOR  NEW  TRIAL :  See  New  Tkial, 

MUNICIPAL  CORPORATION  ACTS, 
Acts,  provision  of,  639 

Declaration  of  rights — Conveyance — Transfer  into  Court — Costs,  638 
petition  to  be  also  entitled  under  Sir  S.  Romilly's  Act,  640 
trustees,  vacancy  amongst,  when  to  be  filled  up,  640 

NATIONAL  DEBT  ACT,  1870  (33  &  34  Vict.  c.  71), 
Beneficiary,  trustee  for,  transfer  to,  820 

legal  owner,  not  in  absence  of,  821 
Claimant,  transfer  and  payment  to,  820 
Inquiry  as  to  pa/rfies  entitled,  820 
petition  of  claimant,  under,  821 

costs  of,  822 

service  of,  822 
rescinding  order  for  re-transfer,  822 
second  claimant,  remedy  of,  822 
unclaimed  dividends,  provisions  as  to,  821 

a<!Oumulations  of,  821 

NE  EXEAT  REGNO  (WRIT  OF), 

administration,  in,  when  obtained,  300 

feme  covert  administratrix,  not  against,  417 
Common  order,  for,  416 

by  whom  may  be  obtained,  417 

mode  of  obtaining — affidavit  in  support,  416 

3   N 
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NE  EXEAT  REGNO  (WRIT  OF)— continued. 
Common  order — continued. 

money  must  be  actually  due,  416 
resident  abroad,  not  if  pit  is,  416 
Discharge  of — Inquiry  as  to  damages,  417 
on  deft  giving  secwrity,  417 
action  for  false  imprisonment  after,  as  to  providing  against,  417 

NEWSPAPER, 

restraining  publishing  of,  362,  390 :  See  Injunctions. 

NEW  TRIAL, 

application  for — time  of,  104 

order  on,  service  of,  104 
improper  admission  or  rejection  of  evidence,  not  for,  104 
misdirection,  not  on  ground  of,  104 
Order  for — Jti/ry  having  been  discharged,  119 

on  appeal,  motion,  120 
orders  upon,  106 

particular  question,  on,  without  interfering  with  any  other,  104 
shew  cause,  order  to,  to  operate  as  stay  of  proceedings,  104 
when  ordered,  104 

NEXT  OF  KIN, 

Action  by,  decree  in — Personal  estate,  256 

NEXT  FRIEND, 

new,  im,  place  of  one  deceased,  200 

in  place  of  one  living,  200 

without  prejudice  to  liability  of  original  next  friend,  200 
amendment,  when  added  by,  201 
insolvency  of,  effect  of,  201 
neglect  of  pit  to  obtain  order,  201 
security  for  costs  by,  201 

permanently  resident  abroad,  if,  201 
without  next  friend,  when  may  sue  or  defend,  27,  201 

forma  pauperis,  in,  204 
written  authority  of,  to  be  filed,  201 

NOISY  TRADES, 

injunction,  against,  as  to,  359 

NONSUIT, 

judgment  of,  113 
set  aside,  when,  113 

NOTICE  OF  MOTION, 

judgment,  for,  may  be  filed  (under  Order  19,  r.  6),  37 
NOVATION, 

policy-holders,  by,  787 :  See  Life  Asstoance  Companies. 
NUISANCE, 

actual,  not  prospective,  must  be,  359 

disorderly  crowd,  when  deemed  to  be,  359 
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NUISANCE— conWntterf. 

injunctions  against,  general  right  to,  348 

previous  knowledge  of,  when  relief  not  barred  by,  349 

public  companies,  348 

removal  of,  as  to  difBoulty  of,  353,  354 

expert,  reference  to,  when  improper,  354 
slight  or  temporary  damage,  not  if,  348 
weekly  tenants,  temporary  nuisance  by,  not  restrained,  340 

OBJECTIONS, 

Inquiry  as  to  delivery  of,  in  vendor  s  suit,  518 

OCCUPATION  BENT, 
Inquiry  as  to,  263 

OFFICIAL  REFEEEES, 
authority  of,  101 
business  by,  distribution  of,  100 
committal,  no  power  of,  101 
inspection  by,  101 

Judicature  Act,  provisions  of,  as  to,  99 
reference  to,  mode  of,  by  rotation,  100 

particular  reference  may  be  directed,  100 
reference  by  referee  to  Court,  101 
trial,  place  of,  101 

evidence  at — witnesses,  101 

OPENING  ACCOUNTS, 

Settled  accounts  to  he  opened,  217 
when  directed,  221 

fraud,  on  proof  of,  221 

OPERA, 

restraining  professional  services  at,  361 :  See  Injunctions. 

ORDER  OF  COURT, 

Agreemmitfor  arbitration,  made,  642 
Award,  made,  642 

ORDERS, 

enforcing :  See  Enfobcing  Obdbhs  and  Jddqments. 

OUTLAWRY, 

cases  as  to,  128 

OUTSTANDING  ESTATE, 

administration  suit,  decree  in,  to  direct  inquiry  as  to,  300 
Inqwiry  as  to,  253 

PARISH  CHURCH, 

Cestui  que  vie,  production  of,  at,  622 

PARLIAMENTARY  DEPOSIT  ACT  (9  &  10  Vict.  c.  20), 
Act,  provisions  of,  662,  663 
investment  and  securities,  663 
payment  or  transfer  into  Court,  mode  of,  662 

3  N  2 
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PARLIAMENTARY  DEPOSIT  ACT  (9  &  10  Vict.  c.  20)— continued. 
payment  or  transfer  out  of  Court,  when  directed,  663 
certificate  required,  663 

deputy  speaker,  of,  sufficient,  663 
partial  withdrawal  of  bill,  not  applicable  to,  663 
petitioners'  nominees,  to,  664 

signatures  of,  to  be  verified,  664 
railway,  on  abandonment  of,  664 
seal  of  company,  when  required  to  petition,  664 

need  not  be  verified,  664 
standing  orders,  provisions  of,  664 
winding  up,  when,  to  company  during,  664 
Transfer  andpaymerd  out — On  certificate  of  Chairman  of  House 'of  Lords, 
or  of  Speaker  of  House  of  Commons,  662 
on  certificate  of  Board  of  Trade,  662 

PARTIES, 

administration  suits  in,  28 

co-partners,  28 

defts  who  may  be  joined  as,  26 

added,  when,  writ  to  be  amended,  30 

struck  out,  when  may  be,  30 
doubt  as  to  parties  necessary,  where  pit  has,  27 
heir-at-law  or  next  of  kin,  in  absence  of,  27 
infants — ^married  woman,  27 
misjoinder  or  non-joinder  of,  29 
pits,  who  may  be  joined  as,  26 

substitution  or  addition  of,  26 

application  for,  when  may  be  made,  30 
prol^ate  suits  in,  29 
same  interests  having,  27 
third  parties,  questions  as  against,  30 

dispute  of  ckim  by,  31 

mode  of  trial,  as  against,  31 

notice  to,  on,  bound  by  the  judgment,  31 
not  applicable  to  defendants,  31 
trustees,  without  cestuis  que  trust,  27 

PARTITION, 

Advowson  of— Alternate  presentations,  566 

Next  presentation — Sale  of  advowson,  567 

Nomination  by  turns,  567 
commission  of  as  to  form  of,  572 

confirm,  order  nisi  and  absolute  to,  573 

set  aside,  may  be,  573 
Commission  hy,  568 

Manor  and  advowson,  of— Infant — Deeds,  569 

Metes  and  hounds — Special  jirovision  as  to  title  deeds,  570 
costs^n  discretion  of  Court,  573 

of  infants — lunatics — married,  women,  573 
equality  of,  pecuniary  compensation  in  lieu  of,  572 
infant,  decree  against,  571 
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TARTIIION— continued. 

injunction,  after  decree  for  partition,  573 

Inquiries  as  to  parties,  shares,  &c. — Further  consideration,  562 

Partition — Oeneml  declaration  of  trust — Trustee  appointed,  563 

vnthout  reference  to  Chambers — According  to  plan,  563 

of  aliquot  share,  565 

when  issue  as  to  heirship  declined,  565 
Partition  in  Chambers,  after  inquiries,  562 
when  infant  entitled,  563 

after  trial  of  disputed  title — Back  rents,  564 
Partition  and  Sale — Title  of  parties  proved,  566 
Partition,  who  entitled  to,  571 

equality  of,  572 

joint  tenants,  571 

order  for,  on  whom  binding,  571 

tenants  in  reversion  or  remainder,  by,  571 
rents  and  profits,  account  of,  when  granted,  572 

PARTITION  ACTS,  1868  and  1876  (31  &  32  Vict.  c.  40 ;  39  &  40  Vict. 
c.  17), 

action  for  partition,  to  include  sale,  582 
Acts,  provisions  of,  578,  580 
application  of  Trustee  Act  to,  582 
bid,  liberty  to,  582 

County  Court  jurisdiction — ^value  under  £500 ..  582 
judgment  at  hearing,  as  to  form  of,  579 
inquiries  may  be  directed,  579 
sale  not  made  unless  all  parties  present,  579 
infants,  at  request  of,  579,  581 
married  women,  at  request  of,  578,  581 
person  of  unsound  mind,  at  request  of  committee  of,  581 
service  of  notice  of  judgment,  580 
dispensed  with,  may  be,  580 

provisions  of  Act,  1876,  when  service  dispensed  with,  580 
out  of  jurisdiction,  when  parties  interested  are,  579 
partition  of  part  and  sale  of  rest,  579 
part  owner,  rights  of,  578 
parties,  who  necessary,  580 
proceeds  of  sale  treated  as  realty,  582 

Settled  Estates  Acts,  ss.  23  to  25  of,  to  extend  to,  582 
Sale  under  s.  3  (1868),  573 
under  s.  4  (1868),  574 
under  s.  5  (1868),  575 
Sale  of  advowsonr-Title  of  parties  proved— Costs  to  he  a  charge,  5i5 
of  lands— Title  proved— Infants,  576 
out  of  Cowrt— Trustee  Act— Application  by  Trustees  of  purchase-money, 

576. 
subsequent  sales,  in,  rights  of  persons  excluded  from  prior  sales,  581 

PARTNERS, 


appearance  by,  18 

writ,  if  issued  by,  names  to  be  disclosed,  10 
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PARTNERSHIP, 

accounts  of,  mode  of  taking,  248 

costs  of,  249 

settled  accounts,  not  generally  re-opened  or  disturbed,  249 
Administration  suit,  decree  in— Seal  and  personal  estate,  260 
Assets  of,  as  to  administration  of,  247 
Bankruptcy,  inquiry  as  to  profits  made  subsequent  to,  235 
Boohs  of,  inquiry  if  properly  kept,  236 
Boohs  and  papers,  removal  of,  restraining,  363 
Business  or  trade,  inquiry  as  to,  234 

Carrying  on  of,  inquiry  as  to,  234 

Sale  of,  inquiry  whether  bene/icial,  234 
Capital  of  partners  and  of  debts  paid,  inquiry  as  to,  236 
dealings  and  transactions  of,  account  of,  235 
debts,  mortgage  to  secure,  when  held  fraudulent,  250 
Decree  for  account — Common  form,  235 
dissolution  of,  decree  for — Accottnts,  236    ' 

premium  returned,  245 

decree,  when  will  be  directed,  245 

interest  on  capital  not  allowed,  after,  250 

premium  when  returned,  after,  248 

sudden,  if  injurious,  restrained,  246 
Division  of  assets — Capital  of  partners — Inquiries,  243 
Division  of  assets — Interest  on  capital  of  partners,  244 
Existence  of  partnership,  inquiry  as  to,  234 
just  allowances,  in  taking  accounts  of,  249 
limited  partnership :  See  Limitbp  Paktnebship  Act,  250 
Mortgage  to  secure  debts  of,  when  fraudulent,  250 
Partners  credited  with  interest  on  sums  advanced  and  witMrawn,  215 
Partner  deceased — Survivors  banhrupt,  238 

Capital  of  deceased  partner  continued  in  trade,  239 
Similar  order — Special  inquiry  as  to  profits,  239 

Separate  estate  liable  to  joint  debts,  238 

Special  inquiry  as  to  business  carried  on  since  testator's  death — Sale,  240 

Special  inquiries  as  to  business  —  Advances  to  be  made,  and  raising 
money  to  'meet  bills,  241 

Special  inquiries  as  to  sale — Liability  of  executor  and  purchases  made, 
241 
partner,  death  of,  effect  of,  247 
Partner  wrongfully  expelled,  restored — Account  of  profits,  242 

Insanity  of,  inquiry  as  to,  235 

Services  of,  in  managing  business,  237 
partnership  accounts,  when  directed,  245 
Eeceiver  and  manager  of,  236 
Bests,  directed,  245 
sale  of,  right  to  have,  249 
Sale  as  going  concern,  235,  237 
Sale — Beceiver — Special  accounts,  236,  237 

Inquiry  whether  beneficial  and  as  to  mode  of,  234 
Ships  in — Accounts,  242 

Similar  order—  With  inquiry  as  to  commission  due,  243 
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PARTNERSHIP— confeKMeci. 

Specific  performance  of  agreement — Deed  of  co-partnership  settled,  242 

when  will  be  directed,  245 
termination  of  partnership,  as  to,  246 

PATENTS, 

how  obtained,  384 

injunction  for,  when  granted,  387 

perpetual,  388 
inspection  of,  388 
issues  as  to,  trial  of,  389 

form  of,  as  to,  390 
patent  suits,  costs  in,  389 

petition  to  seal,  on,  witnesses  may  be  examined,  386 
second,  when  not  granted,  386 
specifications,  of,  nature  of,  385 

deposit  of,  effect  of,  385 
subject  of,  386 

PAYMASTER-GENERAL  (Orders  to  be  acted  on  by), 
Carrying  over,  270 
Delivery  out  of  Court  of  hox,  268 
Deposit  in  Court  of  box  (containing  plate,  jewels,  securities),  268 

Exchequer  litis,  of,  267 

Securities  passing  hy  deed,  of,  267 

passing  hy  delivery,  of,  267 
Division  of  funds — Different  rates  of  duty,  272 

Similar  order — After  one  carrying  over,  273 
Railway  stock  paid  off — New  stock  in  exchange,  214: 
Substituted  payment  out  of  fund  in  Court,  267 
Transfer  and  payment  into  Court,  267 
Vary  order  hy  directing  payment  in  lieu  of  carrying  over,  274 
women,  who  afterwards  marry,  payments  to,  204 

PAYMENT  INTO  COURT, 

lien,  to  abide  action  in  respect  of,  84 
plea  of,  in  defence,  58 
satisfaction,  by  way  of,  58 

PENSION, 

Receiver  of,  425 

PERISHABLE  NATURE, 

Goods,  &c.,  of,  sold  by  order,  83 
application,  mode  of,  84 

PERSONALTY, 

foreclosure  of,  446 

pure  and  impure,  inquiry  as  to,  260 

PETITION  OF  RIGHT, 

introductory  form  of  order  on  hearing  of,  95 
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PLACES  OF  WORSHIP  SITES  ACT,  1873  (36  &  37  Vict.  c.  50), 
Act,  provisions  of,  824 
site  for  church,  land  given  for,  824 
consents  required,  824 
infant,  when,  824 
conveyance  by  persons  under  disability,  824 
limit  of,  824 

PLEADINGS, 

abatement  or  new  assignment,  not  to  be  pleaded,  38 
amendment  of,  47 

pending  demurrer,  52 
close  of,  46 
contract,  effect  of,  denial  of,  40 

implied  contract,  allegation  of,  40 
counter-claim  by  deft,  36 

default,  after,  when  pleadings  deemed  to  be  closed,  56 
defence  or  reply,  further,  may  be  pleaded,  42 

confession  by  pit  of  such  defence,  42 
district  registry,  in,  to  be  filed  there,  41 
document,  contents  of,  need  not  be  set  out,  40 
facts,  specific  denial  of  facts  alleged  by  claim,  39 
of  fact  in  previous  pleading,  39 

not  denied,  taken  as  admitted,  39 

presumed  by  law,  40 

relied  on,  to  be  pleaded,  39 
form  of,  generally  as  to,  34 
issue,  joinder  of,  39 
issues,  may  be  directed  by  judge,  46 
Judicature  Act,  1873,  s.  24,  rules  for  administration  of  Law  and  Equity,  34 

all  appropriate  remedies,  power  of  Court  to  grant,  36 

common  law  i-ights  and  duties  to  be  recognised,  36 

counter-claim  by  defendant,  35 

equitable  answer  or  defence,  to  be  given  effect  to,  35 

equitable  claim  or  remedy,  relief  to  be  given  to,  35 

incidental  equitable  rights  to  be  recognised^  35 

injunction,  cause  not  to  be  stayed  by,  36 
n)otives,  how  alleged,  40 
new  grounds  of  claim  not  to  be  raised,  39 
new  matter,  when  may  be  pleaded,  41 
not  guilty  by  statute  when  pleaded,  39 
notice  to  any  person,  as  to  alleging,  40 
pleading  generally,  37 

delivery  of,  37 

by  filing,  when,  37 
representative  character,  denial  of,  38 
reply,  not  after,  without  leave,  46 
scandalous,  struck  out  as,  47 

statement  of  complaint  and  relief,  &c.,  as  to  delivery  of,  34,  38 
statement  of  defence,  set  off,  &c.,  as  to  delivery  of,  34,  38 
statement  of  i  cply  as  tp  delivery  of,  34 
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FLEADrnGS— continued. 

third  parties,  by,  default  in  delivery  of,  56 
vessels,  between,  in  actions  for  collision,  41 

POLICIES, 

valuation  of,  786 :  See  Life  Assubance  Companies. 

POSTEA, 

verdict  indorsed  on,  forms  under  recent  prcKf ice  in  Chancery, 
Agreement — Jury  summoned,  118 

New  trial,  after  order  for — Defendant  not  appearing,  119 
Patent — Judge  without  jury,  118 
Tales  prayed — Jury  discharged  without  giving  verdict,  118 

POVERTY, 

Inquiry  as  to,  of  prisoner,  739 

PEESBRVATION, 

Property,  of,  may  be  directed,  84 

PRINCIPAL, 

Account  between,  and  steward,  223 

PRISONER, 

Committal  of,  order  nisi,  162 

Order  absolute,  162 
costs,  cannot  be  detained  for,  after  clearing  his  contempt,  161 

when  pauper  defendant,  162' 
Discharge  of,  in  contempt,  161 

upon  terms,  161 
Poverty,  inquiry  as  to,  739 :  Se?  PaisoNEKs'  Relief  Act. 

PRISONERS  RELIEF  ACT  (23  &  24  Vict.  c.  149), 

Counsel  and  solicitor,  assignment  of  (after  report  of  official  solicitor'),  738 

assignment  of  {after  report  of  governor  of  gaoV),  739 
official  solicitor,  examination  of  prisoners  by,  738,  740 
Prisoner  brought  to/bar — Assignment  of  counsel,  without  inquiry,  738 

Inquiry  as  to  poverty,  739 
reports  from  prisons  other  than  Queen's  prison,  740 

PROBATE  ACTIONS, 

denial  of  deft's  interest,  in,  38 

indorsement  on  writ,  5 

intervene,  who  may  and  how,  18 

proof  of  will,  notice  of,  when  given,  with  defence,  45 

service  of  writ  out  of  jurisdiction,  16 

statement  of  claim,  delivery  of,  42 

PROCEEDINGS, 

carry  on,  orders  to  :  See  Carbt  on  Pboceedings,  132 
Compulsory  orders  to  carry  on,  140 
other  than  actions,  how  commenced,  2 

PROCEDURE, 

admiralty  actions,  in,  4 
bills  of  exchange,  on,  4 
existing,  saving  clause  as  to,  1 
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PROCEDURE— con^imMet?. 
interpleader,  by,  1 
proceedings  other  than  actions,  in,  2 
promissory  notes,  on,  4 

PRODUCTION, 

Cestui  que  vie,  of,  622  :  See  Cbstiti  que  vie. 
documents  of,  61 :  See  Documents. 

PRO  INTBEESSE  SUO, 
Order  for,  174 

PROLIX  FORMS, 
costs  of,  2 

PROMISSORY  NOTES, 

actions  upon,  procedure  on,  4 

PROPERTY  LAW  AMENDMENT  ACT  (11  Geo.  4,  &  1  Will.  4,  c,  65), 
Leases  for  lives,  or  years — Surrender,  190 
of  land  held  in  fee  or  tail  (s.  17),  190 

same  section — Order  in  chcmibers,  191 
Act,  provisions  of,  191 
application,  mode  of,  191 

ward  of  Court,  when  infant  is,  191 
lease  to  be  settled — no  fine  or  premium  taken,  191 
beneficial,  inquiry  whether,  may  be  granted,  191 

PROPRIETY  OF  SUIT, 
Inquiry  as  to,  184 

irregular  after  decree,  184 
suit  may  be  stayed  without  inquiry,  184 

PURCHASE-MONEY, 

investment  of,  666  :  See  Lands  Clauses  Acts. 
payment  into  Court  of,  553  :  See  Purchasee. 

PURCHASER, 

Contract  rescinded —  Vendor's  application,  557 

Default  by — Re-sale,  557 

Discharge  of — Purchaser's  application,  557 

Payment  of  purchase-money  into  Court — Title  accepted,  553 

Separate  purchaser's — By  schedule,  553 
Private  contract  confirmed,  554 

Specific  performance — Purchaser's  suit,  525:  See  Specific  Peeformakce. 
Substitution  of,  560 :  See  Sales  by  the  Couet. 

QUESTIONS  OF  PACT, 

Issues  directed  as  to  trial  of — Common  Orders  in  Chancery,  114 
Bond,  validity  of,  117 
Devisavit  vel  non,  117 
Fire  insurance,  115 
Nuisance,  115 
Patent — Specification — Evidence,  114 

Similar  order — Costs  of  appeal — Motion,  115 
Right  of  way,  117  ' 
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QUESTIONS  OF  LAW, 

special  case,  by  way  of,  may  be  stated  by  parties,  72 
parties  to,  73 
setting  down — entry  for  argument,  73 

infants  or  married  or  person  of  unsound  mind,  wlien,  73 
when  ordered  by  Court,  72 

EAILWAY  COMPANY, 

injunctions  against,  400 :  See  Ikjunctiokb. 

receiver  of,  424 

specific  performance  against,  522  :  See  Specific  Pebfobmance. 

RAILWAY  COMPANIES  ACT,  1867  (30  &  31  Vict.  c.  127), 
debts,  payment  of  by  receiver,  under  direction  of  Court,  806 
inrolment  of  scheme,  809 

order  confirming  scheme,  of,  809  ' 
protection  of  rolling  stock  and  plant,  provisions  as  to,  805 
Receiver  of  undertaking  (s.  5),  805 
application  for,  mode  of,  806 
service  of,  806 
scheme  for  arrangement,  provisions  as  to,  806 

assented  to,  when  deemed  to  be,  by  holders  of  mortgages,  &o.,  807 
guaranteed  or  preference  shareholders,  by,  807 
ordinary  shareholders,  by,  807 
railway,  by  leasing  company  of,  807 
assent  to,  when  not  necessary,  807 
confirmation  of,  time  for,  808 

application  for,  mode  of — parties  to,  808 
parties  opposing,  appearance  of,  808 
petition,  day  for  hearing,  808 

notice  of  presentation,  advertising — form  of  notice,  808 
order  on — notice  of  order  to  be  published,  809 
inrolment  of,  809 
filing  of — with  declaration  and  affidavit  annexed,  806 
inrolment  of,  809 
notice  of  filing,  publishing,  806 
rehearing,  petition  of,  time  for,  809 

who  may  present,  810 
restraining  action  against  company,  after  filing,  806 

RAILWAY  STOCK, 

atochpaid — new  stock  in  exchange,  274 

RECEIVER, 

Account,  order  to  bring  in,  434 

opened  and  retaken,  435 
accounts,  mode  of  taking,  429 
Action,  liberty  to  bring  or  defend,  433 
appointment  of,  427 

application  for,  evidence  on,  428 

effect  of,  428 

property  of  which  he  may  be  appointed,  178 

who  may  bo  appointed,  430 
urgent  cases,  in,  427 
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EECEIVBR — continued. 

Appointment  of— General  fornv—Beference  to  Chambers,  418 

mtJwut  reference  to  Ghambers,  418 
at  Chamhers,  after  reference,  418 
urithout  previous  order,  419 
agent  abroad,  with  power  to  appoint,  425 
of  property  abroad,  426 
".    Bankrupt  estate  of— to  take  legal  proceedings,  434 
Canal,  of,  423 

Colliery  business  of — Debts  put  in  suit,  420 
Death  of,  on — Payment  of  balance  by  executor,  435 
Discharge  of — Becognizcmce  vacated,  435 

Mode  of  application  for,  435 
Distrain,  to,  for  rent  due,  432 
Docks,  of,  424 

Ejectment,  to  bring  action  for,  433 
Heirlooms,  of,  423 
interest,  when  chargeable  with,  429 
Manor,  of,  423 
Market,  of,  424 

mortgaged  property,  when  of,  431 
Mortgaged  estates,  of — without  prejudice  to  prior  incumbrancer,  419 

Prior  incv/mbrances — Inquiry — Interest, 
Mortgage-money,  to  be  paid  by,  419 
Pension,  of,  425 
Bailway,  of,  424 
Bectory,  of,  425 

Similar  order — Provision  for  services  of  the  Church,  425 
Becognizance  to  be  put  in  suit,  434 
Bepairs  or  works,  for,  expenditure  by,  sanctioned,  433 

Similar  order — after  certificate,  433 
salary  of,  allowance  to,  428 
Security,  to  give  new,  426 

deceased  sv/rety,  in  place  of,  426 
Sheriff  to  give  up  possession  after  notice  from  receiver,  433 
Solicitors'  partnership  business,  of — Client's  papers,  420 

Similar  orders — Special  clauses  as  to  papers,  421,  422 
sureties  of,  must  be  resident  within  jurisdiction,  429 
Trade  or  business,  of,  419 
winding  up,  under,  liquidators  generally  appointed,  430 

RECOGNIZANCE, 

Beceiver,  of,  put  in  suit,  434 

RECTIFICATION, 

Settlement,  of  mistake  in,  545 :  See  Settlement. 

RECTORY, 

Beceiver  of,  425 

REDEMPTION  DECREES, 

Mortgagee  in  possession,  501 :  Sec  MoBTGAGEi--. 
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REDUCTION  OF  CAPITAL, 

reduction  of  capital,  788  :  See  Companies  Acts-. 

RBFEEEES:  See  Official  Referees. 
REGISTER, 

Rectification  of,  760 :  See  Companies  Acts. 

REGISTRY:  See  District  Registry. 

RENEWAL  OF  LEASES, 

mortgagees,  allowance  to,  on,  458 

RENTS  AND  PROFITS, 

Account  of,  in  administration  suit,  257 

■when  du'ected,  231 
Account  of  in  charities,  323 
Account  of,  in  mortgage  suit,  502 
partition  suit,  in,  when  account  granted,  572 

REPAIRS, 

Account  of,  in  mortgage  suit,  450,  502 

REPLY, 

statement  of,  delivery  of,  34 

third  parties,  by,  served  with  counter-claim,  44 

time  for,  46 

RE-SALE, 

Purchaser's  default,  on,  557 

RESTS, 

Account  vnth,  450,  502 
mode  of  taking,  464 
provison  for,  to  be  made  in  decree,  464 
when  allowed,  464 
RIVERS  POLLUTION  PREVENTION  ACT;  1876  (39  &  40  Vict.  c.  75), 
costs,  orders  by  Local  Government  Board  as  to,  841 
Coimty  Court,  restraining  orders  by,  839 

appeal  from,  840 

removal  of  plaint  from,  to  High  Court,  840 
inspector,  certificate  of,  840 

manufacturing  and  mining  pollution,  law  as  to,  838 
offences,  how  restrained,  by  County  Court,  839 

restrictions  against  proceedings  for,  841 
restrictions  on  proceedings,  840 
sanitary  authority,  facilities  to  be  given  by,  838  , 

power  of,  839 
saving  clauses  of  Act,  841 
sewage  pollution,  law  as  to,  837 
solid  matters,  law  as  to,  837 

ROMAN  CATHOLICS, 

Charitable  Trusts  Acts  as  to  gifts  to,  631 

RULES  OF  COURT, 

annulling  or  altering,  1 
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RULES  OF  GOVRT— continued. 
further  or  additional,  1 
Index  to.    See  Sbpaeatb  Index — Page  843. 
operation  of,  1 
procedure,  saving  clause  as  to  existing,  1 

SALE  MONEYS, 

Inquiry  as  to,  and  how  allied,  260 

SALES  BY  THE  COURT, 

acceptance  of  title,  when  purchase-money  paid  in  without,  554 
bid,  leave  to,  when  given,  651 

executor,  when,  551 

seller,  not  entitled  to,  551 

solicitor,  when  not  iu  the  suit,  551 

trustee,  when,  551 
conduct  of  sale,  who  entitled  to,  550 
conveyance,  directions  as  to,  556 

infants,  in  case  of,  556 

Settled  Estates  Acts,  under,  556 
conveyancing  counsel,  subject  to  opinion  of,  551 
deposit,  payment  in  of,  552 
interest,  when  payable  by  purchaser,  555 

annuity,  on  purchase  of,  555 

public  funds,  on  purchase  of  life  interest  in,  555 

reversionary  interest,  on  purchase  of,  555 
jurisdiction  of  Court  to  sell  must  be  shewn,  552 
mortgagee,  at  request  of,  550 
opening  biddings,  practice  of,  discontinued,  560 
particulars  of  sale,  550 
parties,  all  proper,  must  be  before  Court,  552 
payment  into  Court,  when  without  title  accepted,  554 
Payment  into  Court — Title  accepted,  553 

Separate  purchasers — By  schedule,  553 
perishable  nature,  goods  of,  may  be  sold,  83,  561 
possession,  effect  of  entering  into,  555 

meaning  of  term  "  possession  "  in  contract,  555 

time  of,  rule  as  to,  554 
colliery  of,  555 
Private  contract  confirmed,  554 
property  how  sold — mode  of  sale,  550 
property-tax,  when  deducted  by  purchaser,  554 
purchase,  discharge  from,  when  purchaser  entitled  to,  559 
purchaser,  when  not  entitled  to  appear,  556 
Be-sale,  purchaser's  default,  557 

Contract  rescinded — Vendor''s  application,  557 

Discharge  of  purchaser — Purchaser's  application,  557 

when  will  be  granted,  558 

delay,  for,  gross  or  vrilful,  558 
misrepresentation  or  fraud,  for,  558 
undervalue,  when  for,  558 
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SALES  BY  THE  COVRT— continued. 

Sale — ivith  inquiry  as  to  incumbrances,  549 

without  inquiry  as  to  incumbrances,  549 

when  will  be  directed,  549 
Suhstitute  purchaser,  orders  to,  560 

order  for,  when  made,  560 

conditional  on  purchase-money  being  paid,  560 
Title  deeds,  delivery  out  of  Court  of,  556 
Title — Inquiry  as  to,  552 

commencement  of,  553 

costs  of  inquiry  as  to,  552 

investigation  of,  purchaser's  duties  as  to,  552 

SCANDALOUS, 

interrogatories,  when  struck  out  as,  60 
pleadings,  when  struck  out  as,  47 

SCHEME, 

charities,  of,  323 :  See  Charities. 
Charitable  Trusts  Act,  under,  631 
Eailway  Companies  Act,  under,  806 

SECURCTY  FOR  COSTS, 

Order  fm — Common  form,  86 

SEPARATE  ESTATE, 

interference  with,  restrained,  346 

married  woman,  of,  charged,  211 :  See  Maeeied  Women. 

SEQUESTRATION, 

enforcing  orders  by,  as  to,  171 

party  sought  to  be  sequestrated,  when,  is  abroad,  171 
peers,  members  of  parliament  and  corporations,  not  liable  to,  171 
sequestration,  when  writ  of,  issued  without  order,  170 
seqtiestration  after  writ  of  attachment,  170 
sequestration  after  order  for  Serjeant-at-arms,  173 
Corporation,  against,  nisi,  173 

absolute,  174 

SERJEANT-AT-ARMS, 
Order  for,  171 

discharged,  not  to  be,  until  after  certificate  of  payment  of  fees  of,  172 
habeas,  when  granted  after,  172 
turn  over,  when  directed,  after,  172 

SERVICE, 

contempt  orders,  of,  to  be  personal,  163 
Writ  of,  11 :  See  WaiT  of  Summons. 

SERVICE  OUT  OF  JURISDICTION, 
cmiewrrent  writ,  of,  9 
writ  of  summons,  of,  15 

SET-OFF, 

accounts,  in,  222 
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SET-OFF— coKfomtieti. 

Administratrix,  halance  and  costs,  285 
amendment  of,  47 
established,  effect  of  being,  45 

SETTLED  ACCOUNTS, 
to  stand,  217 
to  le  opened,  217 

SETTLED  ESTATES  ACTS, 
Acts,  provisions  of,  716-733 
advertisements  of  petition — form  of,  718 

fresh,  when  required,  719 
building  leases,  power  of  Court  as  to,  728 

lessee  undertaking  to  make  roads,  granted  to,  730 

rent,  when  taken  in  lieu  of  consideration,  724 

repairing  lease,  includes,  730 

term  for  which  may  be  granted,  730 
Building  leases — General  powers,  725 
consents,  what  necessary,  716 

dispensed  with,  may  be,  717 

notice,  in  lieu  of,  716 
conveyance,  order  must  state  by  whom  to  be  executed,  724,  733 

settled  by  the  Court,  729 
copyholds  may  be  enfranchised,  724 

costs  of  enfranchisement,  724 
costs,  power  of  Court  as  to,  733 

may  be  charged  on  land — or  raised  by  mortgage,  733 
Costs  charged  on  the  land,  die.,  720 

raised  hy  sale  or  mortgage,  721 
disentailing  deed,  when  necessary,  720 
evidence,  what  necessary,  719,  729 

no  previous  application,  of,  719 
guardian  of  infant,  appointment  of,  necessary,  717 

consent  of  father,  notwithstanding,  717 

testamentary  guardian  not  sufficient,  717 
Otiardian  of  infant  petitioner  or  respondent,  716 

application  for,  how  entitled,  717 

when  to  be  applied  for,  717 
infant,  to  consent  by  guardian,  717 
interim  investment — securities,  725 

in  same  as  pennitted  for  cash  under  control  of  Court,  725 
Leases,  execution  of,  by  lessor,  729 

lessee  undertaking  to  make  roads,  granted  to,  730 

repairing  lease,  includes,  730 

mode  of  granting,  729 

power  of  Court  to  grant,  728,  729 

preliminary  contracts  for,  729 
Lease,  agreement  for,  carried  into  effect,  725 
lunatic  or  person  of  unsound  mind,  to  consent  by  committee,  717 

Court  of  Lunacy,  consent  of,  necessary,  717 
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SETTLED  ESTATES  ACTS— continued. 

Married  women,  examinaUtm  of,  by  solicitor.  111 

examination  of,  to  be  taken— whether  infant  or  not,  718 

when  examination  dispensed  with,  718 

when  married  after  petition  presented,  718 

when  out  of  jurisdiction,  718 
Mines,  sale  of,  apart  from  surface,  723 
mining  leases,  power  of  Court  to  grant,  728 

term  for  which  granted,  728 
Mining  leases,  726 
notice  as  to  assent  or  dissent,  716 
notice  of  order  to  be  indorsed  on  settlement,  733 

registered,  to  be,  732 
Notice  of  order,  indorsement  of,  721 
petition,  under,  how  entitled,  718 

amendment  of,  effect  of,  on  advertisements,  719 
Begistration  of  order,  721 
sale,  when  may  be  directed,  723 

minerals,  may  be  excepted  from,  724 
Sale — (under  s.  11),  720 

payment  into  Court,  720 

payment  to  trustees  of  settlement  or  viill,  720 

to  new  trustees  named  in  order  (s.  23),  721 
Sale  of  whole  property — Part  only  in  settlement,  721 

Part  of  purchase-money  to  remain  on  mortgage,  722 
Special  agreement  for  sale,  carried  into  effect,  721 
sale  moneys,  application  of,  724 

new  buildings  and  permanent  repairs,  when  applied  in,  725 

payment  to  person  absolutely  entitled,  725 

purchase  of  other  lands,  724 

redemption  of  land  tax,  724 
setting  down  petition — time  for,  719 
"  settlement "  and  "  settled  estates,"  definition  of,  724 
streets,  roads,  &c..  Court  may  direct  the  laying  out  of,  732 

expenses  of,  charged  or  raised  by  sale  or  mortgage,  733 
Streets,  roads,  gardens,  laying  out  in,  730 

dedication  for,  reference  to  Gha/mbers,  730 
Pla/n  adopted,  731 
With  special  provision  for  costs,  731 
timber,  proceeds  of,  as  to  application  of,  725 
Trustees,  appointment  of,  to  exercise  powers  of  leasing,  726 
to  receive  money  set  aside  out  of  rents,  727 

SETTLEMENT, 

equity  to,  of  wife,  when  attaches,  207 :  See  Married  Women. 
Mistake  in,  rectified — Funds  in  Cov/rt,  545 
rectification  of,  when  relief  given,  546 
mistake,  in  cases  of,  547 
order  of  Court,  by,  without  altering  deed,  548 
condition  may  be  annexed  by  Court,  547 
power  of  Court  to  alter,  547 
parol  evidence  in  sujjport  of,  548 

i  3  0 
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SETTLE  M  ENT— cmUnued. 

Settlement  rectified — Declaration  of  right — Conveyance,  544 
Property  given  to  wife  absolutely,  544 
Period  of  raising  cha/rges,  as  to,  544 
Powers  of  investment,  as  to,  543 
Sale,  as  to  form  of — Reconveyance,  545 
Voluntary  settlement  rectified — Deed  cancelled,  545 
Deed  set  aside — Improvidence,  546 
rectified,  not  without  consent,  548 

SEWEES, 

restraining  opening  of,  356 

SHAKES, 

Restraining  declaration  of  forfeiture  of,  406 

SHERIFFS, 

interpleader  acts,  under,  application  for  relief  of,  92 
writ,  order  nisi  to  return,  162 

SHIPS, 

mortgage  of,  497 

sale  of,  prohibited,  409 :  See  Mbeohant  Shipping  Act. 

SHOOTING, 

right  of,  no  restraint  against  cutting  timber,  338 

SOLICITOR, 

cKcount  between,  and  client,  223 
agent,  change  of,  by,  590 

taxation  of  bill  of  costs  of,  607 
agreements  for  remuneration  by,  618 

change  of  solicitor,  effect  of,  on,  619 

death  of  solicitor,  effect  of,  619 
appearance,  omitting  to  enter,  after  undertaking,  18 
change  of,  order  for;  590 

not  made  without  order,  590 
record  and  writ  clerk,  notice  of  order  to,  590 
Costs  of  suit  charged  on  fund  in  Court — Sale  and  payments,  595 

charged  on  sum  for  which  cheque  drawn,  598 

charged  on  bankrupt's  share,  596 

charged  on  married  woman's  annuity,  597 

charged  on  parties'  shares,  595 

Sale  or  mortgage,  raised  by—Tnfanfs  suit,  proceedings  adopted,  596 
costs  when  made  a  charge,  598 

administration  suit  not  prosecuted,  600 

incumbrancer,  unsuccessful  suit  against,  600 

infant's  property,  not  on,  599 

but  after  twenty-one,  if  proceedings  adopted  or  not  repudiated,  599 

railway  bill,  of  abandoned,  819 

right  of  solicitor  extends  to  his  representative,  599 

taxed  costs  only,  for,  600 
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SOLICITOE— co«<mt«ed 

costs  when  made  a  charge — continued. 

town  agent  of  country  solicitor,  599 
delivery  by,  of  deeds,  to  clients — Payment  into  Court,  591 

of  order  to  registrar  for  purpose  of  entry,  592 
enforcing  orders  against,  621 
lien  of  solicitor  on  deeds  and  papers,  593 

but  cannot  be  actively  enforced,  593 

production  not  to  be  refused,  593 

rights  of  third  parties,  593 
lien  of  solicitor  on  fund  in  Court,  594 

assignment  of  fund  by  client,  not  affected  by,  594 

enforced,  may  be,  594 

London  agent,  when,  594 

stop  order  of  assignee,  not  affected  by,  594 
negligence  of,  in  investigation  of  title,  590 

agreements  not  to  be  liable  for,  void,  619 
new  solicitor,  when  appointed  without  order,  590 

death  or  retirement  of  solicitor,  on,  590 

default  of  obtaining  order  for,  590 
New  solicitor,  delivery  by  former  solicitor  of  office  copies  to,  592 

delivery  of  briefs  and  papers  to — Undertaking  to  return,  591 

delivery  for  purposes  of  appeal — Lien  of  former  solicitor,  591 
partners,  joint  and  several  liability  of,  589 
Bolls,  struck  off —  On  own  application,  588 

Struck  off  for  misconduct — Order  nisi,  588 

Order  absolute,  588 

abusing  confidence  of  client,  589 

guilty  of  misconduct,  588 

clients'  afBdavits,  sworn  before  himself,  589 

Registrar  of  Solicitors,  notice  of  application  to,  589 
Suspended  from.' practising,  588 
taxed  costs,  when  entitled  to  interest  on,  595 

delay,  on  grounds  of  unavoidable,  595 

SOLIOITOB'S  BILL, 

action  for  recovery  of,  607 

when  party  about  to  quit  England,  611 
agreements  for  remuneration  by  solicitors,  618 
amendment  of,  after  delivery,  not  permitted,  620 
charity  matters,  in,  621 

client,  when  required  to  give  security  for  costs,  609 
Delivery  and  taxation  of—ApplicaUon  of  party  chargeable,  602 
Delivery  to  clients'  executors— Taxation,  604 
delivery  of  bill,  evidence  of,  610 
delivery  of  papers  before  taxation,  610 
interest,  when  chargeable  by  and  against  solicitor,  620 
Legal  Practitioners  Act,  1875 ,.  620 

repeal  of  part  of  s.  37  of  Solicitors  Act,  620 
retainer,  leave  to  question,  611 
taxation  of,  mode  of  application  for,  609 

3  0  2 
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SOLICITOR'S  'BILL— continued. 

taxation  of,  mode  of  application  for — •contitmed. 
misstatement  of  material  fact,  effect  of,  609 
special  agreement,  where,  610 
Taxation  of  solicitor's  hill — Application  of  party  cha/rgeabh, 
delivered  within  one  month — s.  37 . .  600 

after  one  and  within  twelve  months — s.  37 ..  600 
after  action  Irought  hut  hefore  verdict — s.  37  ..603 
delivered  hy  solicitor's  executors — s.  37  ..604 
Application  of  one  of  two  parties  chargeable — Leave  to  dispute  retainer, 

605 
Application  of  Solicitor — Delivered  after  one  and  within  twelve  months — 

s.  37.. 601 
Application  of  third  pa/rty  liable  to  pay^s.  38  . .  611 
Application  of  pa/rty  interested — Bill  paid  hy  executors-^^s.  39 ..  612 
Similar  order — Costs  to  dbide  result,  613 
Taxation  of  particular  items,  607    ' 
taxation  after  payment,  when  permitted,  617 
gross  overcharge — undue  pressure,  617 
retainer  by  solicitor  when  bill  not  delivered,  618 
Taxation  of  solicitor's  hill  (after  payment). 
Application  of  party  chargeable — Costs  to  abide  result — s.  41 ..  615 

Similar  order — Costs  of  reference  to  abide  result — Costs  of  application 
paid  by  solicitor,  615 
Application  of  representative  of  deceased  client  against  representcitive  of 
deceased  solicitor — s.  41  ..616 

SPECIAL  CASE, 

Questions  of  law  may  be  determined  by,  72 

when  will  be  directed,  72 
costs  of,  in  discretion  of  Court,  74 
future  rights,  no  jurisdiction  to  declare,  74 
order  on,  introductory  form  of,  94 
printed,  signed,  and  filed,  to  be,  72 
setting  down  and  entering  for  argument,  73 
special  guardian  for  infants  and  lunatics,  73 

amendment  of,  after,  73 

SPECIFIC  PEEFOEMANCE, 

compensation — abatement — cases  as  to,  537 
contract,  completion  of,  time  for,  539 

delay,  improper,  in  completing,  effect  of,  539 

fraud,  effect  of,  on,  533 

letters,  when,  constitute  an  agreement,  532 

parol,  partly  performed,  will  be  enforced,  533 

rescinding,  as  to,  541 

separation,  agreement  for,  when  carried  out,  532 

unconditional  acceptance  of  offer  in  writing,  532 

validity  of,  to  be  determined  at  hearing,  529 
costs,  when  vendor  entitled  to,  529 
consideration  money,  inadequacy  of,  538 
County  Court  jurisdiction,  as  to,  542 
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SPECIFIC  VERFOHUASCK— continued. 
damages,  power  of  Court  to  award,  539 
mode  of  determining,  539 
mere  lapse  of  time,  not  granted  for,  540 
substantial  injury  must  be  shewn,  540 
decree,  as  to  general  frame  of,  528 
constitutes  judgment  debt,  539 
right  to  obtain,  cases  as  to,  530 
good  title,  meaning  of,  528 

vendor  unable  to  make,  542 
Husband  and  wife — Deed  of  separation,  527 
interest  on  deposit,  not  chargeable  with,  540 
purchase  money,  on,  540 
timber,  on,  540 
vendor's  delay,  effect  of,  540 
Lessee's  suit — Agreement  for  lease,  527 

repairs,  inquiry  as  to — Damages,  527 
Lessor's  suit— Agreement  for  lease,  526 
Building  contract — Damages,  527 
lien  on  vendor's  estate  for  deposit  and  costs,  541 
mandatory  order,  when  granted  in  actions  for,  536 
ne  exeat  for  unpaid  purchase  money,  541 
occupation  rent,  when  allowed,  537 

rests,  not  allowed  in  account  of,  537 
outgoings,  what  included  in,  537 
possession,  purchaser,  when  entitled  to,  540 

when  not  bound  to  enter  into,  540 
purchase  money,  payment  into  Court,  when  directed,  538 
purchaser,  default  in  payment  by,  541 
Purchaser's  suit — Title  accepted — Common  order,  525 
abatement  for  deficiency,  525 
defective  title — lAen — Inquiries,  526 
limited  interests — Misrepresentations — Compensation,  525 
vendor  unable  to  make  good  title,  effect  of,  on,  542 
rents  and  profits — Wilful  default — Vendor  not  liable  for,  536 
right  of  way,  when  land  sold  is  not  subject  to,  541 
specific  property,  lien  on,  when  granted,  84 

title,  commencement  of,  when  contract  made  after  Dec.  31,  1874..  536 
doubtful,  purchaser  not  compelled  to  take,  529 
inquiry  as  to,  what  included  in,  528 
objections  to,  when  to  be  made,  529  ' 

application  in  respect  of,  536 
reference  as  to,  when  purchaser  precluded  from,  529 ' 
vendor  unable  to  make,  542 
transfer  of  stock,  not  generally  enforceable  by,  531 
undervalue,  purchase  of  reversionary  interest  not  to  be  opened  for,  538 
Vendor's  suit — Abstract  and  objections — Inquiry  as  to  delivery  of,  518 
Contract  disputed — Inqui/ry  as  to  title,  517 
Contract  alpne  in  dispute — Common  reference,  517 
Default  by  pu/rchasei — Contract  rescinded — Damages,  622 
Lien  declared — Sale,  522 


922  INDEX. 

SPBCIFIO  PERFORMANCE— coraimMeii. 
Vendor's  suit — continvsd. 

Mistake — Option  to  rescind  or  rectify — Conveyance  rectified,  521 

bona  fide  mistake  by  vendor,  not  enforced  by  Court,  530 
Parol  variation  of  contract,  521 
Bents — Occupation  rent — Special  inquiries  as  to,  519 
Specific  performance — Lien — Liberty  to  apply,  523,  524 

Lien  and  if  necessary  sale,  523 
Title  accepted — Corwmonform,  519 

Payment  into  Court  by  railway  company,  522 
Title  accepted  as  to  part,  declared  to  have  been,  618 
defective — I/ienfor  deposit,  interest,  and  costs,  524 
defective  as  to  part — Compensation,  520 
good,  after  certificate  finding,  517 

STANNARIES  COURT, 

Companies  Acts,  under  jurisdiction  of,  747 

STATEMENT  OF  CLAIM, 

amendment  of,  after  addition  of  new  deft,  30 

without  leave,  time  for,  47 
costs  of  delivery  of,  when  not  required,  42 
delivery  of,  time  for,  42 

Admiralty  actions,  in,  43 

Probate  actions,  in,  42 

writs  specially  indorsed,  where,  43 
when  need  not  be  delivered,  21 

STATUTE  OF  LIMITATIONS.    See  Limitations  (Statute  of). 

STAY  OP  PROCEEDINGS, 
appeal,  not  to  operate  as,  85 
new  trial,  order  to  shew  cause,  on,  104 
person,  by,  served  with  notice  of  decree,  when,  85 
partners,  when  names  of,  not  declared,  86 
solicitor,  authority  of,  when  writ  issued  without,  86 
shew  cause,  order  to,  operates  as,  86 
winding-up  cases,  in,  may  be  directed,  85 

STEWARD, 

account  between  principal  and,  223,  224 

STOP  ORDERS, 

Assignee,  substituting  name  of,  412 
Carrying  over,  continuing  stop  order  after,  413 
Cheque  of  Paymaster-General,  restraining,  413 
Common  form  of  order,  412 

application  for,  mode  of,  413 
priority  of,  as  to,  413 

but  rights  of  partners,  not  decided  by,  413 

SUBSTITUTED  PAYMENT, 
Fund  in  Court,  of,  273 
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SUBSTITUTED  SERVICE, 

Writ  of  summons  of,  14  :  See  Wkit  of  Summons. 

SUMMONS, 

evidence  on,  to  be  by  affidavit,  102 

SURCHAEGING  ACCOUNTS, 

liberty  to  surcharge  and  falsify,  216 

SURETY, 

Contribution  by — Suit  by  surety,  229 

Suit  by  executors  of  surety,  229 
Joint  liability — Deed  not  executed  by  one  surety  to  be  cancelled,  229 
contribution,  when  directed,  230 

SUSPENSE  ACCOUNT  (CHANCERY), 
payment  into,  332 

TACKING, 

mortgages,  of,  476 :  See  MoETGAaES, 
right  to,  who  entitled  to,  477 

Vendors  and  Purchasers  Act,  1874,  effect  of,  on,  477 
since  repealed  by  Land  Transfer  Act,  1875  ..477 

TENANT  EOR  LIFE  AND  REMAINDERMAN, 
accounts  between,  how  adjusted,  300 
accounts — fines,  &c. — value  set  on  life — interest,  226 
Senewal,  fines  paid  on,  inquiry  as  to — Sale  on  mortgage,  226 
Renewal  term,  inquiry  as  to — computation  of  interest,  225 
Benewal,  fines  and  fees,  inquiry  as  to,  224 

TESTAMENTARY  GUARDIAN, 
control  of  Court,  subject  to,  181 
petition  against — inquiries,  179 
removable  by  consent  only,  183 

THIRD  PARTIES, 

dispute  of  claim  by,  31 
mode  of  trial  as  against,  31 
questions  as  against,  30 

TIMBER, 

Order  in  administration  suit  as  to,  336 

TIME, 

Admiralty  actions,  in,  88 
computation  of,  by  calendar  months,  87 

Long  Vacation,  when  not  reckoned  in,  87 
enlarged  or  abridged,  may  be,  87 

limited  time,  in,  Sunday,  Christmas  Day,  and  Good  Friday,  not  reckoned,  87 
Long  Vacation,  during,  pleadings  not  to  be  amended  or  delivered,  87 
office  closed,  if  act  to  be  done  while,  87 

TITHES, 

account  of,  232 
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TITLE, 

abstract  of  inquiry  as  to  delivery  of,  518 

accepted,  519  ;  defective,  524 :  See  Specific  Pbbfoemakce. 

affidavit  as  to,  679 

commencement  of,  553 

costs  of  inquiry  as  to,  552 

inquiry  as  to,  552 

investigation  of,  duties  of  purchaser  as  to,  552 

TRADE-MARKS  REGISTRATION  ACTS,  1875  and  1876, 
application  to  Court,  mode  of,  833 

Cutler's  Company  and  Sheffield  corporate  marks,  as  to,  835 
disputed  claim,  of,  reference  to  Court,  832 
proprietors,  title  of,  832 
register,  establishment  of,  832 

rectification  of,  833 
Registrar,  certificate  of,  834 
trade-marks,  characteristics  of,  832 

definition  of,  836 

removal  of,  from  register,  834 

restrictions  on  registry  of,  834 

TRADE  SECRETS, 
divulging,  as  to,  397 

TRANSFER, 

Action,  of — One  Cov/rt  to  another,  79 

One  Division  to  another,  79 
action  if  wrongly  assigned,  79 

retained,  may  be,  80 
transfers — how — and  when — made,  80 
administration  order  made  in  another  Court,  after,  80 
winding-up  order  made  in  another  Court,  after,  80 

TRANSFER  INTO  COURT, 
common  order  to,  267 

TREES.    See  Timber. 

TRESPASS, 

injunctions  as  to,  340 :  See  Injunctions. 

TRIAL, 

Action,  hearing  of — Introductwy  forms  in  orders, 

application  (under  Order  15,  r.  1),  further  consideration  adjourned,  94 
Motion,  by  consent  treated  as  trial  of  action,  94 
Motion,  upon  admissions  of  fact  (under  Order  40,  r.  11),  94 
Motion  for  judgment,  in  default  of  pleading  (under  Order  29,  r.  10),  93 
Motion  for  judgment,  after  previous  order  not  reserving  further  con- 
sideration, 94 
Petition  of  right,  at  hearing  of,  95 
Trial  by  Judge,  without  jury,  93 
Trial  against  some  defts  a/nd  motion  for  judgment  against  others,  93 
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TRIAL — continued. 

introductory  forms  on  hearing  of  actions — continued, 
special  case,  at  hearing  of,  95 
further  consideration,  on  order  for,  94 
adjournment  of,  98 
assessors,  with,  99 
assize  cases,  in,  entry  of  findings,  98 
commissioners,  by,  99 
default  by  pit,  to  appear  at,  97 
by  deft,  97 
set  aside,  but  verdict  or  judgment  liable  to  be,  98 
application  to,  time  for,  98 
entry  of  findings  in  assize  cases,  98  ' 

entry  of  judgment — mode  of,  112 
date  of,  112 
form  of,  112 
nonsuit,  of,  113 

set  aside,  when  subject  to  be,  113 
pursuant  to  order,  &e.,  if,  113 

subject  to  affidavit  or  production  of  document,  if,  112 
evidence  at,  pit  cannot  change,  after  order  as  to  mode  of,  96 
issues  of  fact,  of,  may  be  directed  at  trial,  99 
Issues,  forms  of  order  as  to  trial  of:  See  Issues,  114 
judgment,  power  of  judge  as  to,  98 

absolute  judgment — certificate  of  associate,  98 
nonsuit  of,  113 

set  aside,  when,  113 
subject  to  leave,  98 
mode  of  trial — ^place  of,  95 
notice  of,  by  pit,  95 

default  of,  by  pit,  96 
notice  of,  by  deft,  96 
mode  of  trial  in  default  of  notice  by  pit  and  deft,  96 

different,  for  different  questions,  96 
notice  of  trial — ten  days-^form  of,  96,  97 
short — four  days,  97 
when  to  be  given,  97 
countermanded,  not  to  be,  98 
default  of  entry  of  cause  for  trial  after  notice,  97,  98 
questions  of  fact,  of,  or  partly  of  fact  and  partly  of  law,  99 

forms  of  order  as  to  trial  of:  See  Issues,  114 
trial  by  jury,  to  be  before  single  judge,  after  1  Dec.  1876..  95 
trial  without  jurj',  may  be  directed  by  judge,  99 

TKUSTEE  ACTS  (1850  and  1852), 
Acts,  provisions  of,  691-714 
application  under — mode  of,  in  suit,  704 

lunacy,  when  in,  692 

who  may  make,  714 
bankrupt,  new  trustee  of,  711 
Bankruptcy  Act,  new  trustees  of  trust  deed  registered  under,  711 
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TRUSTEE  ACTS— continued. 
bare  trustees,  as  to,  692 

beneficially  interested,  when  stock  vested  in,  699 
convict,  when  trustee,  711 
Constructive  trust — Donee  of  power  of  jointuring — Person  to  execute,  705 

definition  of — what  constitutes,  706 
convey  and  assign,  provisions  appointing  person  to  (ss.  20,  21),  697,  698 
costs,  usually  out  of  corpus,  713 

charged  on  inheritance,  when,  713 
lunatic,  of,  713 
mortgagor,  of,  713 
railway  company,  of,  713 
rateably  divided,  when,  713 
respondents,  of,  713 
Costs — Usual  order  (s.  51),  712 

Mortgage,  raised  hy,  712 
disclaimer  of  trustee,  what  sufficient  evidence  of,  711,  712 
"  dividends  or  income  thereof  "  in  22nd  section,  includes  future,  699 
Bower — Legal  estate  vested  to  uses  in  har  of  (s.  7),  693 
executrix's  husband  out  of  jurisdiction,  699 
existing  trustee,  when  no,  710 
evidence,  what  required,  715 
heir  of  testator,  when  necessary  party,  695 

when  held  trustee  for  benefit  of  purchaser,  695 
infant  heir  of  intestate,  when  not  constructive  trustee,  704 
infant's  equity  of  redemption,  not  necessary  to  vest,  706 
land, 

Copyhold  or  customary —  Vesting  order  (s.  28),  702 

Person  to  convey  (s.  28),  702 
Decree  for  sale,  vesting  order  after  (s,  29,  Extension  Act  1),  703 

application  for  order,  to  be  at  Chambers,  704 
Mortgagee,  death  of,  without  possession  or  receipt  of  rents  (s.  19),  697 

Infant  mortgagee  {ss.  7,  8),  692 
Trustees,  appointment  of —  Vesting  order  (ss.  32, 34,  35,  Extn.  Act  9),  707 
of  agreement  for  settlement,  707 

of  copyholds —  Vesting  order  without  prejudice  to  fines,  101 
of  leaseholds,  708 
Convey,  neglecting  or  refusing  to —  Vesting  order  (Extn.  Act  2),  696 
Death  of,  on — Vesting  orders  (ss.  13,  14,  15,  16),  694 
Infant  trustee  (ss.  1,  8),  692 

Out  of  jurisdiction —  Vesting  order  (ss.  9,  10,  11,  12),  694 
lord  of  the  manor,  consent  of,  not  necessary,  703 

if  consenting,  verified  written  consent,  sufficient,  703 
lunatics  and  persons  of  unsound  mind,  juiisdiotion  as  to,  691 

High  Court  of  Justice,  jurisdiction  of,  not  transferred  to,  691 
lands,  when  seised  of,  691 
stock,  standing  in  name  of,  691 
married  women,  when  land  vested  in,  as  bare  trustees,  692 

husband  of  executrix,  when  oiit  of  jurisdiction,  699 
mortgagor,  when  trustee  for  mortgagee,  696 
service  on,  of  petition,  not  necessary,  696 
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new  trustees,  on  appointment,  not  to  appear,  715 
petitioners,  who  may  be,  714 
property  vested,  description  of,  711 
respondents,  who  should  be,  714 
reversioners,  when  costs  payable  by,  710,  713 
service  of  petition,  on  whom  required,  714 
stock, 

new  trustees,  vesting  in  (s.  35),  708 
norif^xistent  incorporate  body,  funds  to  account  of,  709 
suit,  in,  applications  under,  704 

tenant  for  life,  when  deemed  "  absolutely  entitled,"  702 
term  of  years,  new  trustee  of,  711 
transfer,  provisions  appointing  person  to  (s.  20),  697 
Transfer,  vesting  right  to,  forms  of  orders, 
death  of  sole  trustee — No  representative  (s.  25),  700 

Representative  refusing  (^Extn.  Acts,  s.  5),  701 
incapable  through  illness,  686 

Lunatic  trustee — One  of  several  (^Extn.  Act,  s.  4),  686 
Out  of  jurisdiction — Sole  trustee  (s.  22),  698 

one  of  several,  698 
Sefusdl  or  neglect — Sole  trustee  (s.  23),  699 

Joint  trustee  (s.  24),  700 
Befusal  or  neglect  after  order  served  (^Extn.  Act,  s.  4),  700 
trust,  meaning  of, — not  to  include  mortgage,  694,  695 

implied  and  constructive,  706 
trustee,  bankrupt,  711 

new,  when  infant  appointed  by  testator,  710 
when  no  trustees  existing,  710 
when  no  trustees  appointed  by  testator,  710 
when  trustees  permanently  resident  abroad,  711 
when  trustees  predeceased  testator,  710 
when  Court  no  power  to  appoint,  710 
re-appoint,  will  not,  for  purpose  of  vesting  only,  711 
refusing,  service  of  petition  on,  not  necessary,  702 
service  of  notice  of  action  on,  30 
sole,  not  generally  appointed,  710 
when  not  deemed  to  be,  699 
who  may  be  appointed,  712 
willing  to  act,  no  power  to  displace,  711 
Unborn  persons,  interests  of,  vesting  order  (s.  30),  704 
convey  on  behalf  of,  appointing  person  to,  705 

TBUSTEE  RELIEF  ACTS  (10  &  11  Vict.  c.  96 ;  12  &  13  Vict.  c.  74), 
acts,  provisions  of,  687 
affidavit  on  transfer  and  payment  into  Court,  687 

Chancery  funds  rules,  as  to,  688 

Chancery  funds  amended  orders,  as  to,  688 
application  for  order  under,  mode  of,  688 

petition,  when  by — summons,  when  by,  688 
costs,  of  trustee  when  out  of  capital — when  out  of  income,  690 
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Income,  payment  of,  to  tenant  for  life — Gosts,  685 
Inquiry  as  to  parties  entitled,  685 

without  prejudice  to  suit,  685 
Inquiry  as  to  persons  designated  hy  testator,  686 
law  of  Property  and  Trustee  Relief  Amendment  Acts,  as  to,  734 
order  on  petition,  effect  of,  689 
petition,  what  may  be  decided  upon,  658 
service  of,  on  cestuis  que  trust,  when  numerous,  688 

out  of  the  jurisdiction,  689 

remaindermen,  not  on,  689 

trustee,  upon,  689,  690 
suit  may  be  directed,  689 
transfer  and  payment  into  Court,  may  be  by  majority  of  trustees,  687 

notice  of,  to  be  given  by  trustees,  688 
Transfer  into  Court  hy  major  part — Illness  of  a  trustee,  686 
a  co-trustee,  lunatic,  686 

TURN  OVER, 

Prisoner  brought  up  hy  sergeant-at-arms  or  habeas,  172 

UNDERVALUE, 

purchase  of  reversionary  interest  not  opened  or  set  aside  for,  538 

USHER, 

oath  to,  on  jury  retiring,  123 

VENDORS  AND  PURCHASERS  ACT,  1874  (37  &  38  Vict.  c.  78), 
bare  trustee,  when  dying  seised  of  land,  692 
married  women,  when  seised  of  lands  as  bare  trustees,  692 
repeal  of  s.  5  by  Land  Transfer  Act,  826 

of  s.  7  by  Land  Transfer  Act,  831 
section  4  of,  not  applicable  to  lands  registered  under  Land  Transfer  Act,  692 
title,  commencement  of,  after  Dec.  31,  1874.. 536 

requisitions  or  objections  to,  who  may  apply  in  respect  of,  536 

VERDICT, 

mode  of  giving,  in  Chancery,  124 

Postea,  on,  forms,  under  recent  Chancery  practice,  of  indorsement  of,  118 : 
See  PosTBA. 

VIEW, 

order  for,  hy  jury,  124 
application  for,  125 
deposit,  amount  of,  125 

WARD  OF  COURT, 

construction  of  Court  as  to,  180 

settlement  by,  when  enforced,  211 :  See  Infants  (Wabds  of  Couet). 

WASTE, 

injunctimis  as  to,  337 :  See  Injunctions. 
Inquiry  as  to,  449  :  See  Morigaqeb. 
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WATER, 

deviating  and  polluting,  restraining,  354 :  See  Injunctions  . 

WELSH  MORTGAGE, 

Decree  in  redemption  suit,  515 

redeem,  right  to,  but  not  to  foreclose,  516 

redemption,  no  time  limited  for,  516 

WIDOW, 

dower,  when  not  entitled  to,  587 
Election,  inquiry  as  to,  26S 

WILFUL  DEFAULT, 

mortgagee,  when  inquiry  directed  against,  457 
actual  fraud,  proof  of,  not  necessary,  458 
bad  cultivation,  non-repair,  in  respect  of,  458 
gross  negligence,  on  prima  facie  case  of,  548 
rent,  non-payment  of,  by  tenant,  458 
underletting,  in  respect  of,  458 
notice  of,  by  mortgagor,  458 
onus  of  proof  of,  458 

WILL, 

declarations  in  decree. 

Infant  heir  not  ashing  issue,  235 

will  admitted,  253 

vnll  established,  253 

will  proving  itself,  253 
original,  delivery  out  of,  292 
probate,  when  evidence  of,  291 
proof  of,  when  not  required,  290 

WINDING  UP, 

company,  of,  741 :  See  Companies  Acts. 

life  assurance  companies  of,  785  :  See  Life  Assurance  Companies. 

WITNESS, 

Oath  to,  form  of,  V2,Z 

having  conscientious  objection,  123 

WITNESSES, 

commission  to  examine,  at  Madrid,  107 

at  Fort  William  in  Bengal,  109 

at  Eambwrgh,  110 

at  Royal  Prussian  Gowrt  at  Posen,  111 
evidence  by,  101:  See  Evidence. 
examined,  may  be,  on  hearing  of  petition  for  letters  patent,  386 

WRIT, 

return  of,  order  nisi  to  enforce,  162 

WRIT  OF  DELIVERY, 

issued,  when  may  be,  176 

chattel  detained,  for  return  of,  176 
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WRIT  OP  EXECUTION, 
definition  of,  156 

condition,  wlien  relief  subject  to,  156 
duration  of,  renewal  of,  157 
issuing,  mode  of,  156 

order  of  issuing  of,  159 
partners,  against,  156 
time  for,  158 

WRIT  OF  FIERI  FACIAS, 
when  sued  out,  157 

WRIT  OF  POSSESSION, 

land,  recovery  of,  how  enforced  by,  175 
partly  executed,  if — alias  writ,  175 

WRIT  OF  SBQUESTRARl  FACIAS, 
sued  out,  when,  160 

WRIT  OP  SUMMONS, 
action  commenced  by,  2 
address,  indorsement  of,  6 

plaintiff  suing  in  person,  6 
suing  by  solicitor,  6 

district  registry,  when  writ  issued  in,  7 
amendment  of,  when  and  how  made,  4,  48 
authority  to  issue,  disclosure  of,  10 
claim,  indorsement  of,  on,  4,  5 

account,  in  oases  of,  6 

debt  or  liquidated  demand,  in  actions  for,  5 

precise  remedy  need  not  be  stated,  5 

probate  actions,  in,  5 

representatives,  when  parties  are,  5 
concurrent  writ,  time  of  issue — duration,  9 

how  marked,  10 

Service  of,  out  of  Jurisdiction,  9 
date  and  tests  of,  4 
Division  of  High  Court,  option  to  choose,  7 

notice  of  assignment  of,  how  given,  8 
duration  of,  10 
form,  of,  within  jurisdiction,  2 

out  of  jurisdiction,  3 
indorsement  on,  to  be  made  before  issue,  3 

to  be  made  after  issue,  3 

probate  actions  in,  to  be  verified,  8 
issue  of,  place  of,  7 
memorandum  to  be  subscribed  on,  2 
notice  in  lieu  of  service  of,  16 

out  of  jurisdiction,  not  to  be  issued  without  leave,  3 

notice  on,  3 

probate  actions,  in,  16 
partners,  disclosure  of  names  when  issued  by,  10 
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WRIT  OP  SUMMONS— co»i«m«ed 
preparation  of,  8 
renewal  of,  10 

evidence  of,  what  sufficient,  10 
sealing  of,  8 

copy  to  be  left  with  officer,  8 
filing  of  copy  by  record  and  writ  clerk,  8 
service  of — and  when  not  required,  11 
Admiralty  actions  in  rem,  in,  13 
corporations — hundreds,  &c. — on,  12 
infants,  on,  11 

land,  in  actions  to  recover,  13 
lunatics  or  persons  of  unsound  mind,  on,  12 
married  women,  on,  11 
partners  and  other  bodies,  on,  12 
time  of,  indorsement  of,  13 

not  required  after  substituted  service,  13 
service  out  of  jurisdiction,  15 
order  for,  when  made,  15 

affidavit  in  support,  how  intituled,  16 
evidence  required  on  obtaining,  16 
time  to  appear  to  be  limited  by,  16 
substituted  service,  when  directed,, 11 

affidavit  in  support,  14 
substituted  service,  order  for,  14 
abscondixg  deft,  on,  14 
advertisement,  ty,  14 
land,  in  actions  to  recover,  14 
letter,  hy,  14 

WEIT  OF  VENDITIONI  EXPONAS, 
sued  out,  when  may  be,  159 
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Now  ready,  in  8vo.,  1876,  price  "js.  6d.,  cloth, 

ON  THE  COMPULSORY  PUEGHASE  of  tke  UNDERTAKINGS 

OF  OOMPAmES  BY  OOEPORATIONS, 

And  the  practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister- at- Law ; 
Author  of   "  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 

both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 


"  This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  bv  him  for  constant  reference.  Probably  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Pariiamentary 
Committee  which  last  Session  passed  the  preamble 
of  the  "  Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876."  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 


In  one  volume,  8vo.,  1875,   price  i8j.,  cloth, 

THE  PMOTIOE  BEFOEE  THE  EAILWAY  OOMMISSIONEES 

UlTOEE  THE  EEGULATION  OF  EAILWATS  ACTS,  1873  and  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees  :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies  ;  and  Appendices  of  Statutes  and  Cases. 

By  J.  H.  BALFOUR  BROWNE, 

Of  the  Middle  Tem-pUj  Barrisier-at-Law,  and  Registrar  to  the  Railway  Cofnmissioners. 


Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  [the  purposes  of  refer- 
ence ;  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a^man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject :  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real  want 
and  to  prove  of  service  to  the  legal  profession  and 
the  public. — Law  Magazine. 


In  one  thick  volume,  8vo.,  1875,  P^^ice  25J.,  cloth, 

THE   I^HINOIPLES   OF  THE  LAW  OF  EATING 


HEREDITAMENTS  in  the  OCCUPATION  of  COMPANIES. 
By  J.  H.  BALFOUR   BROWNE, 

Of  ike  Middle  Temple,  Barrister-at-Laiu ;  Registrar  to  the  Railway  Co^nmissioners, 


"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume,  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  With  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.     There  is  no  doubt 


■that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able_  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazine. 


In  8vo.,  1875,  price  ys.6d.j  cloth, 

THE  LAW  OF  USA(}ES  and  CUSTOMS: 

Si  ISractital  lato  tCract. 
By    J.    H.    BALFOUR    BROWNE, 

O/tAe  Middle  Temple,  Barrister-ai-Laav  ;  Registrar  to  the  Railivay  Commissioners. 

"  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  "Lxx."— Canada 
Law  yournal. 

"  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable— the  principles  laid  down  are 
sound,  the  illustraiiKns  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Law  Times.  ' 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner."— Zaro  Magazine. 


STEVENS  &  HAYNES,  BELL  TASD,  TEMPLE  BAB. 


THE     LAW     OP     CORPORATIONS. 


In  royal  8vo.,  1877,  price  ,  cloth, 

A     TREATISE    ON    THE    DOCTRINE 


ULTRA  VIRES: 


AN    INVESTIGATION    OF   THE    PRINCIPLES   WHICH   LIMIT 
THE   CAPACITIES,  POWERS,   AND    LIABILITIES 

OF 

CORPORATIONS, 

AND  MORE  ESPECIALLY  OF 

JOINT    STOCK    COMPANIES. 

SECOND  EDITION. 


BY 


SEWARD     BRICE,     M.A.,    LL.D.,    London, 

Of  the  Inner  Temple,  Barrister-at-Law, 


REVIEWS    OF    THE    FIRST    EDITION, 


"  Here  is  a  volume  of  500  pp.  upon  a  title  to 
which,  so  far  as  we  are  aware,  not  even  a  chapter 
of  any  text-book  in  this  country  has  been  devoted, 
and  to  which  we  are  quite  sure  no  distinct  heading 
has  ever  been  assigned  in  an  American  Digest. 
.  .  .  Upwards  of  iioo  Cases  are  cited  in  this 
work,  of  which  it  may  be  fairly  assumed  that  few 
do  not  involve  pecuniary  interests  of  considerable 
magnitude.  In  the  next  decade  we  may  be  sure 
that  the  doctrine  of  Ultra  Vires  as  applicable  to 
railroads,  municipal  and  other  chartered  bodies  m 
the  United  States,  will  assume  a  large  poliucal  as 
well  as  legal  importance.  We  welcome  his  pioneer 
volume  as  a  fair  result  of  the  author's '  attempt, 
though,  perhaps,  nothing  more,'  to  collect  and  group 
the  more  important  of  these  various  decisions.  .  .  . 
This  is  the  only  work  of  its  kind  afforded  Uie  pro- 
fession of  either  country.  The  English  cases,  many 
of  great  authority  with  us,  are  here  collected  and 
lucidly  arranged.  Besides  the  questions  constantly 
presented  to  the  Courts,  it  happens  frequently  that 
Corporation  Counsel  are  called  upon  to  give  advice 
which  may  affect  property  of  great  value.  In  such 
an  emergency  this  volume  would  be  of  essential 
scts\c&."— American  Law  Review,  October  18^4. 

"  Much  as  one  may  be  surprised  at  the  confusion 
which  clouds  the  doctrine  of  Ultra  Vires,  it  is  all 
the  more  pleasant  to  notice  the  lucid  manner  m    I 


which  it  has  been  handled  by  the  author.  His 
arrangement  of  the  work  is  logical,  and  his  treat- 
ment of  the  parts  clear  and  concise.  The  work  is 
arranged  under  four  main  heads.  Each  part  appears 
to  be  well  and  appropriately  filled  up.  The  refer- 
ences to  decided  cases  are  full  and  accurate.  The 
result  is  a  body  of  law  essential  as  an  appendix  to 
any  work  on  Corporations,  and  such  as  should  be 
on  the  shelves  of  any  lawyer  who  assumes  to  have 
a  useful  and  reliable  library  of  modern  law." — 
Canada  Law  yourtial. 

"Mr.  Brice  writes  with  knowledge  and  with  pre- 
cision ;  and  his  volume  is  probably  as  good  as  was 
possible  in  the  present  stage  of  the  law." — The^. 
Daily  News. 

*'  A  guide  of  very  great  value.  Much  information 
on  a  diihcult  and  unattractive  subject  has  been 
collected  and  arra.nged  in  a  manner  which  will  be 
of  p;reat  assistance  to  the  seeker  after  the  law  on  a 
point  involving  the  powers  of  a  company." — Law 
Journal. 

'*  It  is  an  exceedingly  valuable  work  at  this  time 
when  the  rights  and  powers  of  Corporations  are 
matters  of  so  much  interest  in  the  United  States, 
as  well  as  in  Great  Britain,  and  its  manifold  cases 
furnish  as  interesting  reading  to  the  business  man 
generally  as  to  the  lawyer  or  justice." — Boston 
it/.  S.)  Journal  of  Commerce. 


STEVENS  &  HAYNES,  BELL  TAED,  TEMPLE  BAE. 


In  One  Volume,  Octavo,  1875,  price  58j.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECtAL  REFERENCE  TO 

9lpattec0   of  Ei'tual  anli   Ornamentation, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF. 

AND  CONTAINING  IN   EXTENSO, 

WITH    NOTES    AND    REFERENCES, 

THE  PUBLIC  WORSHIP.  REGULATION  ACT,  1874 ; 

THE  CHURCH  DISCIPLINE  ACT ; 

THE  VARIOUS  ACTS  OF  UNIFORMITY ; 

THE   LITURGIES    OF    1549,    15S2.   and    1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC; 

THE    CANONS;    THE    ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER   ORIGINAL 
DOCUMENTS  OF  LEGAL  AUTHORITY. 

By     SEWARD     BRICE,     LL.D., 

OF  THE   INNER  TEMPLE,    BARRISTER-AT-LAW. 


"  To  the  vast  number  of  people  who  in  various  ways  are  ifiterested  in  the 
working  of  the  Act,  Mr.  Bricks  volume  cannot  fail  to  be  welcome.  It  is  well 
conceived  and  carefully  executed^ — The  Times. 


*'  This  excellent  compilation  of  the  law  relating  to 
a  subject  of  very  great  interest  and  importance  .  .  . 
it  is  well  arranged ;  the  practitioner  will  find  all 
the  material  ready  to  his  hand,  Mr.  Brice  having 
spared  no  pains  in  describing  the  procedure  as 
elucidated  by  the  decisions  of  the  Privy  Council. 
In  Mr.  Brice's  work  the  ecclesiastical  practitioner 
and  the  church  authorities  will  be  provided  with  a 
reliable  guide  to  Church  Law  under  the  Act  of 
1874." — Laiv  Times. 

"  Dr.  Brice's  book  upon  the  law  relating  to 
public  worship  has  been,  as  may  be  supposed, 
specially  framed  for  the  use  of  clergymen,  church- 
wardens and  others,  interested  in  the  regulation  of 
our  Church  services.  Here  there  is  condensed  in 
one  volume  all  the  material  for  the  guidance  and 
control  of  public  worship,  and  both  ecclesiastics 
and  laymen  can,  by  aid  of  the  index,  lind  out  at  a 
glance  the  exact  state  of  the  law  as  interpreted  by 
the  highest  authorities  upon  any  given  point ;  and 
churchwardens  and  others  can  ascertain  the  exact 
steps  which  should  be  followed  by  those  who  desire 
to  put  a  stop  to  breaches  of  the  law.  The  work 
deserves,  and  will  no  doubt  have,  a  very  extensive 
sale." — Standard. 

"  To  law  students  the  very  clear  exposition  of  the 
various  statutes  relatifig  to  rites  and  sacrafnents, 
cerem-onials-,  vestments^  ornamentaiion^  ecclesias- 
tical retnedies  and  punishments ^  the  jurisdiction 
of  the  ordinary^  &=€.,  luillbe  of  the  greatest  value, 
as  well  for  the  methodical  arrangement  which 
characterises  it,  as  for  the  entdttion  displayed  in 
the  comments,  and  the  clearness  arid  lucuiity  of  the 
style  in  which  i/tey  are  couched.  Several  autho- 
ritative enactments  relating  to  public  worship,  and 
the  various  editions  of  the   articles,    are  given   in 


extenso ;  and  the  numerous  cases  incidentally 
alluded  to  throughout  the  volume  are  alphabetically 
arranged  and  tabulated." — Morning;  Post.^ 

"  Dr.  Brice^s  large  and  learned  work  is  a  very 
complete  manual  for  its  purpose." — Guardian. 

'^  Dr.  Bricks  book  contains  a  great  mass  of 
hiforviation  on  ecclesiastical  matters,  which  must 
at  all  times  be  valuable  for  reference." — ^The 
Record. 

''  We  can  confidently  recommend  the  treatise  to 
all  those  who  are  concerned  in  the  subject.  Tj 
students  it  will  be  useful  as  a  compendium  of  eccle- 
siastical law.  To  lawyers  it  will  be  a  handy  book 
of  reference.  To  clergymen  and  parishioners  it  will 
be  a  valuable  guide,  and  may  perhaps  prevent  some 
useless  litigation.  An  index  of  twenty-two  pages, 
^d  a  table  of  upwards  of  300  cases,  testify  to  the 
labour  bestowed  upon  this  treatise ;  but  it  is  not  a 
mere  compilation,  and  only  an  author  who  has 
thoroughly  mastered  the  subject  could  have  written 
the  book." — Laiv  fournal. 

"The  purpose  of  Mr.  Seward  Brice's  treatise  on 
'  The  Law  Relating  to  Public  Worship'  is,  as  stated 
in  the  preface,  to  give  '  a  full  exposition  of  the 
Law  of  Public  Worship,  in  so  far  as  it  concerns  the 
external  forms  and  cultus  enforced  or  merely  per- 
missible by  the  rules  of  the  Church  of  England,' 
special  prominence  being  assigned  to  the  subjects 
of  ornaments,  ceremonial,  and  vestments.  The 
work  is  very  carefully  and  th9roughly  done,  and 
includes  not  only  a  clear  account  both  of  the  sub- 
stantive law  and  of  the  means  of  enforcing  it,  but 
the  text  of  the  pertinent  statutes  and  of  other  docu- 
ments bearing  upon  the  matters  discussed." — Daily 
News. 


SISVENS   &  HATNES,  BELL  YABD,  TEMPLE  BAB. 


In  one  thick  volvime,  8vo.,  1873,  price  3ar.,  doth, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY; 

Comprising  the  Bankruptcy  Act,  1869  ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Practice  on  Procedure  to  Adjudication,  Procedure 

to  Liquidation,  Procedure  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Henry  Philip 
Roche  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


From  THE  LAW. 

"  The  aim  of  the  authors  in  writing  this  book  has 
been  to  make  it  useful  to  the  profession,  and  in  this 
they  have  eminently  succeeded.  Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
laws,  they  have  been  able,  from  their  position  as 
Registrars  of  the  Court,  also  to  acquire  more  know- 
ledge of  the  practical  working  of  the  new  Act  than 
could  well  have  been  obtained  by  any  other  writer, 
however  gifted  and  industrious.  The  last  statute, 
which  by  itself  looked  so  simple,  has,  from  the 
number  and  complexity  of  the  rules  framed  there- 
under, probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of  forms  and  ceremonies. 
Therefore  it  is  that  a  book  hke  the  above  becomes 
absolutely  necessary,  more  especially  to  solicitors 
who  have  but  a  small  practice  in  Bankruptcy.  The 
portion  of  the  work  which  to  such  will  be  found 
most  useful,  is  that  on  the  practical  procedure ; 
where  they  will  find  plain  and  minute  directions  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Liquidation,  and  also  as  to  its  continuance  and 
conclusion.  There  is  also  a  special  and  carefully 
written  chapter  on  Costs.  There  are  included  in 
the  work  all  the  statutes,  rules,  forms,  and  scales 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case  ;  while  the  Index  is  a  book  of  itself,  and  seems 
unusually  complete.  The  type  and  binding  could 
not  well  be  better.  Altogether  we  can  say  of  this 
book  that  it  is  the  product  of  hard  work,  by  men 
who  know  of  what  they  write,  and  that  it  is  worthy 
to  stand  beside  our  best  text-books  on  the  shelves 
of  every  lawyer." 

From  the  LAW  TIMES. 

"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realise  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  a  tyro  to  transact  his  business  with  tolerable 
security  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
been  carefully  and  ably  noted  with  all  the  deci- 
cin-  and  the  latter  half  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
nne  or  two  other  enactments  are  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
tioner.    A  very  elaborate  index  ends  the  volume. 


From  the  LAW  JOURNAL. 

**  The  work  before  us  also  contains  the  Debtors 
Act  of  1869,  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  Rules  in  Bankruptcy, 
printed  and  annotated  in  the  same  manner  as  the 
principal  Act.  There  is  also  a  very  full  collection  of 
forms  and  bills  of  costs ;  but  the  portion  of  ihe  work 
which  is  decidedly  the  most  novel,  andvie  imagine 
will  prove  extremely  usejul,  is  that  comprised  in 
pages  355-474,  which  contain  an  exposition  by  the 
authors  on  iht  practice  onprocedure  to  adjudication, 
liquidution,  and  composition  with  creditors,  and 
on  procedure  under  a  debtor^  suTnmotis.  It  is  not 
often  that  a  practising  la/wyer  is  able  to  turn  to  a 
book  on  Practice  written  by  the  judges  of  the parti~ 
cular  Court  to  which  it  relates,  and,  as  it  were, 
stamped  with  the  seal  of  authority In  con- 
clusion, we  have  only  to  say  that  Messrs.  Roche 
and  Hazlitt  have  appended  to  their  work  a  very 
full  and  copious  index,  and  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
the  legal  prof ession'^ 


From  the  SOLICITORS'  JOURNAL. 

"  In  the  book  before  us,  a  reader  is  enabled  by 
means  of  large  consecutive  figures  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 
quires without  the  trouble  of  referring  to  the  index. 
In  the  hurry  of  daily  practice  this  will  probably  be 
found  no  small  advantage.  In  the  subse(juent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  adopted  is 
the  convenient  one  for  practical  purposes  of  tracing 
each  consecutive  step  of  the  procedure,  and  weld- 
ing together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  and  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  provision  rela- 
tinz  to  or  connected  with  the  subject,  including 
even  the  orders  made  in  December,  1869,  transfer- 
rine  business  then  pending.  The  cases  are  taken 
from  a  wide  range  of  reports  ^nd  'nchide  a  con- 
siderable number  cited  from  MSS.  notes,  rhe 
index  is  unusually  full,  combming  both  an  analysis 
-and  index ;  and,  lastly,  the  type  and  paper  are  all 
that  can  be  desired." 
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STEVENS  &  HAYNES,  BELL  YABD,  TEMPLE  BAS. 


In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND    EDITION. 

By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 

Oj  the  Intter  Temple^  Barrister-at-Law,  Editor  of  '*  Kelyng's  Crown  Cases"  and 
"  HalVs  Essay  on  tJu  Rights  of  the  Crown  in  the  Sea  Shore" 


In  one  volume,  8vo.,  1870,  price  \%s.,  cloth, 

THE   LAW   OF  COPYRIGHT. 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
CopiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 

^  "A  book  that  iscertainlythemost  complete  trea-  "The  book  is  a  thoroughly  good  one." — The 

tise  upon  the  complex  subject  of  copyright  which  Bookseller. 

has  ever  been  published  in  England." — AthentBum.  "We  refer   our   readers   to  this  capital  book 

"A  work  much  needed,  and  which  he  has  done  on  Copyright." — The  Publishers'  Circular. 
exceedingly  well." — Ajnerican  Law  Review. 


In  Svo.,  1873,  price  lOf.  6^.,  cloth, 

THE   BOVILL    PATENT. 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
Sth  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  by 
W.  W.  Wynne,  Attomey-at-Law. 


In  8vo.,  1872,  price  12s.,  cloth, 


An  Exposition  of 

AND 


THE  Laws 
Divorce. 


OF  Marriage 


As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner  Temple,  Barrister-at-Law. 

In  8vo.,  1867,  price  ids.,  cloth, 

THE   OHAKITABLE   TRUSTS   ACTS,   1853,   1855,   1860; 

THE   OHAEITT  OOMMISSIOITEES  JUEISDIOTION  ACT,  1862; 

THE  EOMAN  OATHOLIO   OHAEITIEg  ACTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 

"  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  in  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  arc  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admirably  annotated  by  two  such 
competent  editors  as  Messrs,  Cooke  and  Harwood, 
whose  official  experience  peculiarly  qualifies  them 
for  the  task." — Law  Times. 


STEVENS  &  HAYNES,  BELL  YASD,  TEMPLE  BAR. 


H 


THE  LAW  OF  INJUNCTIONS. 


In  two  volumes,  royal  8vo.,  1872,  price  70f.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

EMBRACING  ALL  THE   SUBJECTS   IN   WHICH 

COURTS    OF   EQUITY   AND   COMMON    LAW 

HAVE  JURISDICTION. 


By    WILLIAM    JOYCE, 

OF     LINCOLN'S     INN,    BARRISTER-AT-LAW. 


REVIEWS. 


I  "A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and— fame." — Law  Magazine 
and  Review, 

"  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injimctions  both  in  equity  and  com- 
mon law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  Journal. 

**  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

**The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  ^ves  us  the  general 
law  on  almost  every  subject  to  which  the  p»*ocess  of 
injunction  is  applicable.  Not  only  Engligh,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst.the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — Law  Titnes, 


'*  Mr.  Joyce's  work,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
evidently  diligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  practitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."— 
American  Law  Review. 

**  Mr.  Joyce  has  produced  a  clear,  scientific,  and  thorough  treatise  upon  the  subject  of  injunctions 
which,  unlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  practitioner. 

*'  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  injunctions  in  the  English  law  that  is 
not  cited  in  these  volumes."— CAwra^w  Legal  News. 

"  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  coTimon 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
•  dex  His  index  Is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  ts  place 
*°  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
d^  erves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."— Ca««(^»  Law  youmal. 
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STEVENS  &  HATNES,  BELL  YABD,  TEMPLE  BAB. 


In  one  volume,  royal  8vo,,  1869,  price  30X.,  cloth, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS    POINTS    OF   ENGLISH   JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documents  and  other  Sources  ;  with  Notes.     By 
William  Forsyth,  M.A.,  Q.C.,  Standing  Counsel  to  the  Secretary  of  State  in 
Council  of  India,  Author  of  "  Hortensius,"  "  History  of  Trial  by  Jury,"  **  Life 
of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 


FroiD  the  CONTEMPORARY  REVIEW. 
"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  resPq^sa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  Cockburn,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  '  Cases  and  Opinions/^  Mr. 
Forsyth  has  added  nqtes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  *  Opinions ' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  this  work  at  any  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions." 

From  the  LAW  MAGAZINE  and  LAW 
REVIEW. 

"Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  His  work  may  be  regarded  as  in 
some  sense  a  continuation  of  *  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
*  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy;  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory,  &c. ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giance, the  lex  loci  and  the  lex  Jon,  extradition, 
and  appeals  from  the  colonies.  The  volume  beiars 
marks  of  extreme  care  and  regard  to  accuracy,  and 
is  in  every  respect  a  valuable  contribution  to  consti- 
tutional law." 


Prom  the  CANADA  LAW  JOURNAL, 

"Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,_  but  to  all 
men  who  take  any  interest  in  public  aiFairs,  and  we 
therefore  hope  that  those  for  whom  the  book  is 
especially  intended  will  not  be  backward  in  giving 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterprise  of 
its  publishers,  so  well  deserve." 

From  the  LAW  TIMES. 

"This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
foundelsewhere,  and  the  more  useful  becauseit  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  first  chapter  is  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  governors 
of  colonies;  the  next  to  vice-admiralty  jurisdiction 
and  piracy ;  the  fifth  to  certain  prerogatives  of  the 
Crown:  such  as  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  royal  fish,  felon's 
goods,  writ  ne  exeat  regfio,  proclamation,  cession 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  martial  law  and 
courts-martial ;  the  seventh  on  extra-territorial  juris- 
diction; the  eighth  on  the  lex  loci  and  lex  fori  i 
the  ninth  on  allegiance  and  aliens ;  and  then  suc- 
cessively on  extradition  ;  on  appeals  from  the  colo- 
nies ;  on  the  revocation  of  charters  ;  on  the  Channel 
Islands ;  on  the  nationality  of  a  ship,  and  other 
matters  relating  to  ships ;  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade  ;  on  writs 
of  habeas  corpus ;  on  certain  points  relating  to  the 
criminal  law  ;  and  lastly,  on  miscellaneous  subjects, 
such  as  the  declaration  of  war  before  hostilities  ;  on 
the  right  of  war,  booty  and  prize,  and  on  the  grant 
of  a  marriage  licence.  .  .  .  This  is  a  book  to  be 
read,  and  therefore  we  recommend  it  not  to  all 
lawyers  only,  but  to  every  law  student.  The 
editor's  own  notes  are  not  the  least  valuable  portion 
of  the  volume." 


THE  REVISED    EDITION    OF    THE   STATUTES, 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE,  AND 

PUBLISHED  BY  THE  AUTHORITY  OF  HER  MAJESTY'S  GOVERNMENT. 


Volume  I. — Henry  III.  to  James  II.,  1235-1685 

„       2.— Will.  &  Mary  to  10  Geo.  III.,  1688-1770 

,,      3-— II  Geo.  III.  to  41  Geo.  III.,  1700-1800 

„      4-— 41  Geo.  III.  to  51  Geo.  IH.,  i8oi-i8n 

»      S-— 52  Geo.  in.  to  4  Geo.  IV.,  1812-1823 

„      6.-5  Geo.  IV.  to  I  &  2  Will.  IV.,  1824-1831 

„       7.-2  &  3  Will.  IV.  to  6  &  7  Will.  IV.,  1831-1836 
„      8.-7  Will.  IV.  &  I  Vict,  to  S  &  6  Vict.,  1837-1842 

6  &  7  Vict,  to  9  &  10  Vict.,  1843-1846 


d. 

o  cloth. 

o 


,,     10.— 10  &  II  Vict,  to  13  &  14  Vict,  1847-1850. 

CHRONOLOGICAL  TABLE  of  and  INDEX  to  the  STATUTES,  to  the  end  of  the 
Session  of  1874.     Third  Edition,  imperial  8vo.,  £1  5^.,  doth. 
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Third  Edition,  in  8vo.,  1875,  P"ce  21s.,  cloth, 

THE    LAW   OF   COMPENSATION 

FOR  LANDS,  HOUSES.  &c.. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

Third  Edition  {much  enlarged). 

By  eyre  LLOYD, 

OF   THE    INNER    TEMPLE,    BARRISTER-AT-LAW. 


''This  new  edition  of  Mr.  Lloyd's  book  will 
sustain  its  reputation  as  a  useful  practical  treatise 
on  a  branch  of  law  of  considerable  importance  and 
difficulty.  The  new  cases  have  been  diligently 
noted  up,  and  we  may  notice,  as  a  feature  of  the 
book,  that  references  to  four  sets  of  reports  are 
appended  to  nearly  all  the  recent  decisions.  An 
important  addition  has  been  recently  made  to  the 
law  of  compensation  by  the  Artizans'  Dwellings 
Act.  Mr.  Lloyd  prints  the  Act  in  full  in  his  Ap- 
pendix, and  gives  in  chapter  xi.  an  outline  of  the 
procedure.     He  also  gives  a  summary  of  the  por- 


tions of  the  Public  Health  Act  of  lastsession  bearing 
upon  the  subject  of  compensation.  As  a  careful 
digest  of  the  law  of  compensation  it  will  be  found 
of  service  to  the  profession.*' — Solicitors*  jfouryiai, 
"  It  is  with  much  gratification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.  Thoroughly 
satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — IrisA  Laiv 
Times. 


In  8vo.,  1875,   price  I2j.,  cloth, 

THE     LAW    OF    FIXTURES. 

Third  Edition, 
Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT,  1875, 

Incorporating  the  principal  American  Decisions,  and  generally  bringing  the  law 
down  to  the  present  time. 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  The  decisions  given  since  the  second  edition  of 
this  work  was  published  in  the  important  cases 
oi  Ex  parte  Daglisk,  in  re  Wilde,  and  Ex  parte 
Barclay^  in  re  jfoyce,  and  several  other  further 
decisions  of  the  Courts  on  the  Law  of  Fixtures, 
have  rendered  a  third  edition  desirable.  The  author 
has  taken  the  opportunity  to  recast  the  general 
form  of  his  treatise.  He  has,  to  some  extent, 
abandoned,  we  are  glad  to  see,  in  conformity  to 
the  opinions  expressed  in  various  reviews,  and  to 
the  wishes  of  practical  lawyers,  the  historical  mode 
of  treatment.  He  has  also  introduced  the  Agricul- 
tural Holdings  Act,  1875.  explainii.g  its  bearmgs 
on  the  subject  of  Fixtures.  Such  is  an  outhne  of 
the  variations  of  the  present  from  the  last  edition. 
The  subject-matter  of  the  treatise,  we  may  say, 
forms  one  of  the  most  complicated  and  intricate 
branches  of  case  law.  The  difficulty  of  de6nition 
merely  predicates  the  difficulty  of  the  subject,^  and 
there  will  be  found  very  little  simplicity  or  unique- 
ness in  the  Law  of  Fixtures.  The  pnncipa  rules  laid 
down  are,  first,  certain  classes  of  fixtures  by  reason 
of  the  antiquity  of  their  origin,  or  of  the  analogy  of 
their  natures  to  the  fixture  of  ancient  origin,  (all 
strictly  within  the  early  rules  of  the  purely  agri- 
cultural classes  of  fixtures.  Wherever  this  is  so, 
the  early  rule  will  be  found  to  have  asserted  a 
paramouncy  over  all  other  considerations,  and  the 
fixture  will  be  indissolubly  united  with  the  inherit- 
ance 'Then,  secondly,  it  will  be  necessary  to 
consider,  but  always  secondarily  and  in  subordin- 
ation to  the  matter  already  mentioned,  certain 
other  circumstances  which  are  not  infrequent  ele- 


ments in  the  modem  cases ;  that  is  to  say,  one  or 
other  or  all  of  the  three  following  circumstances, 
viz.,  either  (i)  the  method  or  measure  of  the  alleged 
annexation  to  the  freehold ;  or  (2)  the  construction 
of  some  written  document  which  by  the  act  of 
the  contending  parties  themselves,  or  of  those 
under  whom  they  claim  or  otherwise,  .has  been 
made  to  regulate  their  rights  ;  or  (3)  the  effect 
which  is  to  be  given  to  certain  derivative  rights, 
the  consequences  of  certain  derivative  relations 
which  have  come  to  be  vested  in  and  established 
between  the  contending  parties.'  Under  the  last 
head  come  the  numerous  questions  as  to  rights 
between  mortgagees,  execution  creditors,  assignees 
in  bankruptcy,  of  lessees,  &c.,  among  which  some 
of  the  most  important  are  those  as  to  registration 
of  bills  of  sale.  We  have  already  adverted  to  the 
recent  cases  of  Ex  parte  Daglisk,  in  re  Wilde, 
and  Ex  parte  Barclay,  in  re  Joyce.  The  author 
treats  of  them  at'some  length;  and  the  conclusion 
at  which  he  arrives  is  very  important,  and  claims 
the  attention  of  legal  draftsmen  and  solicitors. 

We  have  touched  on  the  principal  features  of  this 
new  edition,  and  we  have  not  space  for  further 
remarks  on  the  book  itself;  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
his  own  observations,  and  the  treati.<:e  is  commend- 
able as  well  for  originality  as  for  laboriousness.  ' 
— Law  yonrnal. 
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SIEVKNS  &  HAYNES,  B£LL  TABD,  TEMPLE  BAB. 


In  one  thick  volume,  8vo.,  1869,  price  32s.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 
"  The  title  of   this  book  is    the    best  possible 

explanation  of  its  contents.      Here  we  have  all  the 

statutes   affecting   Railway   Companies,   with   the 

standing  orders  of  Parliament,  in  a  volume  exqui- 


sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  .  .  .  We  find 
pages  of  authorities  on  '  transfer  of  shares,*  *  calls,* 
forfeiture  of  shares,'  *Jrt.  ^.,* 'Lloyd's  bonds,* 
'  contracts  by  companies,*  and  *  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsory  acquisition  of  lands  by  Railway 
Companies,  while  the  '  compensation  *  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powers  and 
duties  of  Railway  Companies  in  the  construction  of 
their  works,  while  the  liability  of  the  Companies  as 
carriers  of  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  *  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  .  .  .  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, both  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity.*' — I^aw  youmal. 


In  8vo.,  price  2J.  6d.f 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 
In  a  handy  volume,  crown  8vo.,   1870,  price   loj.  6d.,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc  By  Edwyn 
Jones,  of  Gray*s  Inn,  Barrister-at-Law. 


"  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  phases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by,  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  -welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  is  their  own 
fault.  Mr.^  Jones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


his  simplicity  of  style."  —  Liverpool  JourTial  of 
Cotnjtzerce. 

"  An  admirable  treatise  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gra^s  Inn,  Barrister-at-Law,  who,  in  a  compact 
volume,  gives  us  a  very  comprehensive  statement  of 
'  The  Law  of  Salvage,'  as  administered  in  the  High 
Court  of  Admiralty  and  the  County  Courts ;  with 
the  principal  authorities,  English  and  American, 
brought  down  to  the  present  time,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees.  && 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematised  with  much  skill  and  clearness  the 
leading  principles  deducible  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  Unitoi 
States.  His  work  is  likely  to  become  a  text-book 
on  the  law  in  question.** — Daily  News. 
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From  the  NAUTICAL   MAGAZINE,  July,  1875. 


"The  law-books  of  the  present  day  are  mostly  of 
two  classes :  the  one  written  for  lawyers,  and  only 
to  be  understood  by  them ;  the  other  intended  for 
the  use  of  non-professional  readers,  and  -generally 
in  the  form  of  handy  books.  The  first,  in  the 
majority  of  cases,  is  of  some  benefit,  if  looked  upon 
merely  as  a  compilation  containing  the  most  recent 
decisions  on  the  subject ;  whilst  the  second  only 
aims,  and  not  always  with  success,  at  popularising 
some  particular  branch  of  legal  knowledge  by  the 
avoidance  of  technical  phraseology. 

*'  It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes;  full  and  precise 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  Ve^  i/te  two 
z'oluTttes  by  Mr.  Kay  on  the  law  relating  to  ship- 
fnasters  and  seamen  will^  ive  venture  to  say^  be  of 
equal  service  to  the  captain,  the  lawyer,  and  i/te 
Consul,  in  their  respective  capacities,  and  even  of 
interest  to  the  public  generally,  written  as  it  is  in  a 
clear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
venture  upon  the  ocean  ;  more  than  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 

"  Taking  the  whole  British  Empire,  the  tonnage 
of  sailing  and  steam  vessels  registered  in  the  year 
1873  was,  we  learn  in  the  preface,  no  less  than 
7,294,230,  the  number  of  vessels  being  36,825,  with 
crews  estimated,  inclusive  of  masters,  at  330,849 ; 
but  the  growth  of  our  mercantile  fleet  to  such 
gigantic  proportions  is  scarcely  attributable  to  any 
peculiar  attention  on  the  part  of  the  Legislature  to 
its  safety  and  welfare,  for,  as  Mr.  Kay  justly  says, 
'it  is  remarkable  that  in  England,  the  greatest 
maritime  State  the  world  has  ever  seen,  no  proper 
precautions  were  taken  before  the  year  1850  to 
protect  the  public  from  the  appointment  of  ignorant 
and  untrustworthy  men  to  these  important  posts' — 
the  command  of  vessels,  'in  which  property  and 
life  are  committed  to  them  under  circumstances 
which  necessarily  confer  almost  absolute  power  and 
at  the  same  time  preclude  for  long  periods  the  possi- 
bility of  any  supervision.*  The  French,  he  tells  us, 
had  an  ordmance  as  early  as  the  year  1584,  re- 
quiring the  master  to  be  examined  touching  his 
experience,  fitness,  and  capacity.  But  in  England 
the  indifference  on  this  subject  was  more  apparent 
than  real ;  it  arose,  we  believe,  out  of  the  dislike  of 
interference  with  personal  concerns  and  private 
enterprise  which  is  so  strongly  marked  in  our  na- 
tional character,  nor  must  we  forget  that  some  of 
the  most  glorious  achievements  in  our  nautical 
annals  have  been  accomplished  by  men  not  strictly 
trained  to  the  sea,  and  this  fact,  no  doubt,  contri- 
buted to  the  reluctance  manifested  by  the  Legisla- 
ture to  apply  the  principles  of  paternal  government 
to  the  protection  of  our  seamen  ;  for  the  going  and 
coming  of  hundreds  of  thousands  over  the  ocean  for 
the  purposes  of  business  or  pleasure  had  then  but 


lately  commenced ;  and,  moreover,  probably  it  was 
feared  that  too  much  care  for  the  welfare  of  our 
seamen  would  have  the  effect  of  diminishing  the 
hardihood,  self-reliance,  and  daring  which  had  up 
to  that  time  made  them  the  envy  of  the  world. 

"  In  1854  the  Merchant  Shipping  Act  was  passed, 
repealing  the  Act  of  1850.  Under  its  provisions  the 
Board  of  Trade  received  its  present  extensive  au- 
thority over  merchant  ships  and  seamen,  Local 
Marine  Boards  were  constituted  for  the  examina- 
tion of  masters  and  mates  of  foreign-going  and 
home  passenger  ships.  Mercantile  Marine  officers 
established  for  the  registration  of  seamen,  and 
Naval  Courts  for  the  investigation  of  complaints 
against  masters,  and  other  matters.  Without  dcubt 
the  result  of  this  system  of  compulsory  examination 
has  been  beneficial,  and  the  master  may  also  possess 
those  other  qualifications  which  cannot  be  subjected 
to  examination.  But  it  is  not  enough  now-a-days 
that  he  should  be  honest,  skilful,  courageous,  and 
firm ;  he  must  also,  if  he  would  steer  clear  of  rocks 
Other  than  those  marked  on  the  chart,  be  some- 
thing of  a  lawyer.  This,  it  might  seem,  would 
apply  equally  to  all  men  having  the  conduct  of  im- 
portant interests,  and  coming  into  contact  with 
large  numbers  of  men,  but  to  no  one  else  is  so  large 
a  discretionary  power  granted,  and  the  very  fact 
that  his  use  of  it  is  not  very  severely  scrutinised, 
only  adds  to  the  caution  with  which  it  should  be 
exercised.  And  then  there  are  many  incongruities 
in  his  position.  He  may  have  a  share  in  a  ship, 
and  yet  he  is  but  the  agent  of  the  other  owners ; 
though,  if  he  has  no  share,  and  in  a  case  of  neces- 
sity hypothecate  the  ship,  he  also  binds  himself  in 
a  penalty  to  repay  the  sum  borrowed.  We  can 
make  no  charge  of  redundancy  or  omission  against 
our  author ;  but  if  we  were  called  upon  to  select 
any  one  out  of  the  fifteen  parts  into  which  the  two 
volumes  are  divided  as  being  especially  valuable, 
we  should  not  hesitate  to  choose  that  numbered 
three,  and  entitled  'The  Voyage.'  There  the 
master  will  find  a  succinct  and  compendious  state- 
ment of  the  law  respecting  his  duties,  general  and 
particular,  with  regard  to  the  ship  and  its  freight 
from  the  moment  when,  on  taking  command,  he  is 
bound  to  look  to  the  seaworthiness  of  the  ship,  and 
to  the  delivery  of  her  log  at  the  final  port  of  desti- 
nation. In  Part  IV.  his  duties  are  considered  with 
respect  to  the  cargo,  this  being  a  distinct  side  of 
his  duplicate  character,  inasmuch  as  he  is  agent  of 
the  owner  of  the  cargo  just  as  much  as  the  owner 
of  the  ship. 

"Nextinorder  of  position  come  *  Bills  of  Lading' 
and  'Stoppage  in  Transitu/  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 
subject  of  the  delivery  of  goodsby  the  master  given 
priority  over  that  of  bills  of  lading  ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
author*s  desire  for  unity  in  his  above-mentioned 
chapters  on  '  The  Voyage.*  That  this  is  so  is  evi- 
denced by  the  fact  that  after  his  seventh  chapter 
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on  the  latter  subject  he  has  left  a  blank  chapter 
with  the  heading  of  the  former  and  a  reference 
anie.  '  The  power  of  the  master  to  bind  the  owner 
by  his  personal  contracts/  *  Hypothecation,'  and 
'  The  Crew/  form  the  remainder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obviously  impossible 
to  criticize  in  detail  a  work  in  which  the  bare  list  of 
cited  cases  occupies  forty-four  pages. 

"The  question  of  compulsory  pilotage  is  full  of 
difficulties,  which  are  well  summed  up  by  Mr.  Kay 
in  his  note  to  page  763  : — '  In  the  United  States  no 
ship  is  bound  to  take  on  board  a  pilot  either  going 
in  or  coming  out  of  the  harbour,  but  if  a  pilot  offers 
and  is  ready,  the  ship  must  pay  pilotage  fees 
whether  be  is  taken  on  board  or  not.'  Ships  do  not 
exist  for  pilots,  but  pilots  for  ships,  so  that  this 
option  in  the  use  of  the  pilot,  and  obligation  in  the 
matter  of  fees,  appears  to  us  to  be  exactly  that 
solution  of  the  difficulty  which  should  not  have 
been  arrived  at ;  and,  moreover,  it  is  open  to  the 
first  objection  urged  by  Mr.  JCay  against  the  com- 
pulsory system  of  pilolage,  which  is,  that  it  obliges 
many  ships  which  do  not  require  pilots  to  pay  for 
keeping  up  a  staff  for  those  who  do.  Seven  other 
cogent  reasons,  for  which  we  must  refer  the  reader 
to  the  book  itself,  though  most  of  them,  indeed 
will  instantly  present  themselves  to  the  minds  of 
sailors  without  even  an  effort  of  memory,  are  noted. 
Section  33S  of  the  Merchant  Shipping  Act  provides 
that  no  owner  or  master  of  any  ship  shall  be  an- 
swerable to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  such  ship 
within  any  district  where  the  employment  of  a 
pilot  is  compulsory  by  law.  If  he  interferes  to 
correct  the  pilot  in  the  handling  of  a  ship,  with  the 
peculiarities  of  which  the  latter  cannot  generally  be 
acquainted^  he  may  render  himself  and  the  owners 
liable  in  case  of  accident,  and  so  a  premium  is 
offered  to  his  indifference,  proof  being  always 
required  that  the  damage  was  occasioned  solely  by 
the  pilot's  neglect  or  fault,  to  entitle  the  owners  to 
the  benefit  of  this  section.  The  decision  in  the  case 
of  the  General  de  Caen  well  illustrates  some  of  the 
difficulties  surrounding  the  subject.  She  was  a 
French  ship  upon  the  Thames,  where  the  employ- 
ment of  a  pilot  is  cqippulsory,  and  she,  therefore, 
took  on  board  a  pilot  as  well  as  a  waterman  to  take 
the  wheel  in, consequence  of  none  of  the  crew  being 
able  to  understand  English.  ,  Th?  waterman  put 
her  helm  up  instead  of  Itifj&ijg  as  the  pilot  ordered, 
whereby  a  barge  was  run.  into  and  damaged*  The 
French  owner  claimed,  undpr  Section  389  of  17  and 
iS  Vic,  c.  104.  It  was.held  that  the  pilot  was  not 
answerable  for  the  waterman's  incapacity  or  fault ; 
that  the  pilot  gave  the  proper  orders';  that  it  would 
be  contr^y  to  justice  to  say  that  the  pilot  was 
solely  liable  for  the  collision ;  that  the  waterman 
was  the  servant  of  the  owners,  and  that  they,  there- 
fore, were  liable.  The  real  question  at  issue  seems 
to  have  been  whether  the  English  pilot  pught  to 
have  spoken  French  or  the  French  ship  to  have 
had  on  board  a  helmsman  who  could  understand 
Enghsh,  and  the  corollary,  when  the  decision  had 
been  given  in  favour  of  the  former,  that  the  Govern- 


ment officer,  when  engaging  the  helmsman,  was 
acting  merely  as  the  agent  of  the  French  owners. 

"The  master  has  a  large  authority  over  the 
passengers  on  board  his  ship,  equal  in  cases  of  great 
emergency  to  that  which  he  possesses  over  the 
crew.  Lord  Ellenboroiigh  has  decided — it  will 
comfoirt  intending  travellers  by  sea  to  hear,  espe- 
cially if  this  country  should  again  become  involved 
in  a  war  with  a  nation  which,  unlike  Ashantt  and 
Abyssinia,  possesses  a  navy — that  a  master  ex- 
ceeded the  limits  of  his  authority  in  placing  a 
passenger  who  refused  to  fight  on  the  poop,  though 
willing  to  do  so  elsewhere,  in  irons  all  night  on 
that  particular  part  of  the  ship  to  which  he  had 
objected. 

**  It  is  for  the  interest  and  security  of  commerce 
and  navigation  that  it  should  be  generally  known 
that  the  amount  of  service  rendered  is  not  the  only 
or  proper  test  by  which  the  amount  of  salvage  re- 
ward is  estimated,  but  the  Court  will  grant  to  suc- 
cessful salvage  an  amount  which  much  exceeds  a 
mere  remuneration  for  work  and  labour  in  order 
that  the  salvors  should  be  encouraged  to  nin  the  risk 
of  such  enterprises  and  go  promptly  to  the  succour 
of  lives  or  vessels  in  distress,  though  they  must  take 
care  that  they  do  not  by  their  subsequent  conduct 
forfeit  their  claims  to  such  reward. 

*'  That  it  should  be  necessary  to  entice  men  by 
money  to  save  the  lives  of  their  fellow-creatures  is 
not  a  matter  for  congratulation  ;  still  it  was  no 
doubt  to  some  extent  anomalous  that  formerly, 
whilst  large  proportionate  sums  were  paid  for  the 
recovery  of  property,  for  the  rescuing  of  human 
life  unless  associated  with  property,  no  salvage  re- 
ward could  be  recovered.  But  by  Section  458  of 
the  Merchant  Shipping  Act  the  preservation  of 
human  life  is  made  a  distinct  ground  of  salvage  re- 
ward, with  priority  over  all  other  claims  for  salvage 
where  the  property  is  insufficient,  and  if  the  value 
of  the  property  is  not  adequate  to  the  payment  of 
the  claim  for  life- salvage  alone,  the  Board  of  Trade 
is  empowered  to  award  to  the  salvors  such  sum  as 
it  deems  fit,  either  in  part  or  whole  satisfaction, 

"There  is,  perhaps,  no  species  of  service  liable  to 
a  greater  variety  of  circumstances  under  which  it 
can  be  performed  than  salvage.  Consequently  we 
cannot  be  surprised  that  questions  of  this  kind  fre- 
quently come  before  the  Courts,  and  that  the  num- 
ber of  decided  cases  is  very  large ;  but  Mr.  Kay 
has  succeeded  in  an  admirable  way  in  extracting  the 
main  points  connected  with  each  case,  and  in  pre- 
senting them  in  as  few  words  as  possible.  Of  course 
fuller  information  may  sometimes  be  required,  but 
the  reader  will  then  know  where  to  find  it, 

"  In  conclusion,  we  can  heartily  congratulate 
Mr.  Kay  upon  his  succes.s.  His  work  everywhere 
bears  traces  of  a  solicitude  to  avoid  anything  like 
an  obtrusive  display  of  his  own  powers  at  the  ex- 
pense of  the  solid  matter  pertaining  to  the  subject, 
whilst  those  observations  which  he  permits  himself 
to  make  are  always  of  importance  and  to  the  point ; 
and  in  face  of  the  legislation  which  must  soon  uke 
place,  whether  beneficially  or  otherwise,  we  think 
his  book,  looking  at  it  in  other  than  a  professional 
light,  could  scarcely  have  made  its  appearance  at  a 
more  opportune  moment." 
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THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS   OF    THE  WORK-continued. 

Prom  the  LIVERPOOL   JOURNAL   OF   COMMERCE. 


**'  The  Law  relating  to  Shipmasters  and  Seamen 
— such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 
work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. ...  In  a  short  note  of  dedication  Mr.  Kay 
observes  that  he  had  been  engaged  on  it  for  the 
last  ten  years.  The  result  of  this  assiduity  and  care 
has  been  the  production  of  a  standard  work  on  the 
subject  to  which  it  relates.  ...  As  to  the  value  of 
the  work  itself,  it  can  hardly  be  properly  treated  of 
in  limited  space.     It  is  divided  into  fifteen  parts 


which  have  reference  to  the  public  authorities  having 
control  in  shipping  matters,  the  appointment,  certi- 
ficates, &c.,  of  the  master,  his  duties  on  the  voyage, 
his  duties  and  powers  with  respect  to  the  cargo, 
bills  of  lading,  stoppage  in  irattsitu,  personal  con- 
tracts binding  the  shipowner,  hypothecation,  the 
crew,  pilots,  passengers,  collisions,  salvage,  the  mas- 
ter's remedies  and  his  liabilities.  From  this  range 
of  topics  it  will  be  seen  that  t/te  work  must  be  an 
invaluable  one  to  the  shipowner^  shipmaster,  or 
consul  at  a  foreign  port.  The  language  is  clear  and 
simple,  while  the  legal  standing  of  the  author  is  a 
sufficient  guarantee  that  he  writes  with  the  requi- 
site authority,  and  that  the  cases  quoted  by  him  are 
decisive  as  regards  the  points  on  which  he  touches. 
The  work  is  excellently  'got  up,*  and  its  appear- 
ance is  quite  consistent  with  its  standard  character 
as  a  treatise  on  the  law  relating  to  shipmasters  and 
seamen." 


From  the  BOSTON  (U.  S.)  JOURNAL  OF  COMMERCE. 


"  Of  volumes  with  such  a  magnitude  of  pages, 
filled  with  abstruse  matter,  made  plain  and  clear, 
we  have  only  room  to  give  the  heads  of  the  Ana- 
lysis of  Contents,  without  alluding  to  the  various 
branches.  They  are  laid  out  in  fifteen  parts,  viz. : 
The  Public  Authorities  ;  Appointment,  Certificates, 
&c.  of  the  Master ;  the  Voyage ;  Master's  Duties 
and  Powers  with  respect  to  Cargo  ;  Bills  of  Lading  ; 
Stoppage  in  Transitu  ;  When  the  Master  may  bind 
the  Shipowner  by  his  Personal  Contract;  Hypo- 
thecation ;  the  Crew  ;  Pilots  ;  Passengers  ;  Colli- 
sions ;  Salvage ;  the  Master's  Remedies  and  his 
Liabilities.  Then  follow  the  appendices,  thirty-four 
in  number,  which  contain  a  great  deal  of  maritime 
law  information,  as  also  the  '  Index  to  Cases,*  and 
here  the  immense  labour  of  the  compiler  is  seen  in 
its  fullest  and  most  distinct  sense.     The  index  of 


cases  decided  in  Courts  of  Final  Appeal,  relating  to 
maritime  disputes,  enumerated  in  lines  alphabeti- 
cally, makes  forty-two  long  pages.  These  are  ne- 
cessarily brief  in  abstract,  but  they  are  really  of 
interest  to  all  skippers  and  consignees,  to  masters, 
owners,  and  seamen,  to  underwriters,  and  to  the 
assured.  It  would  seem  hardly  possible  that  so 
much  valuable  and  really  interesting  information 
could  be  thrown  into  so  confined  a  space. 

**  In  the  abstracts  of  law  cases  the  decisions  of 
the  Supreme  Court  of  the  United  States  are  re- 
ferred to  very  frequently,  as  precedents  in  maritime 
law,  and  we  note,  under  the  head  of  'The  Master's 
Duties  to  the  Passengers,  irrespective  of  the  statutes,* 
that  the  decisions  of  our  courts  are  oftentimes  men- 
tioned." 


From  the  LAW  JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  n8i  pages  of  text,  8i  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay, 

"The  total  merchant  shipping  of  the  United 
Kingdom  consisted  in  1873  of  21,581  vessels  of 
5.748,097  tons,  manned  by  202,239  seamen  ;  and 
the  total  merchant  shipping  of  the  whole  British 
Empire  consisted  of  36,825  vessels  of  7,294,230  tons, 
manned  by  330,849  seamen.  Mr.  Kay  justly  ob- 
serves upon  these  figures :  '  For  such  a  vast  mer- 
cantile fleet,  one  would  have  thought  that  every 
thing  would  have  been  done  to  render  the  law 
affecting  such  a  vital  part  of  our  Imperial  Empire  as 
clear  as  simple,  and  as  easily  to  be  inquired  into 
and  understood,  as  was  possible.'  Unfortunately, 
everyone  knows  that  the  exact  contrary  is  the  case, 
and  that,  confused  as  is  the  condition  of  almost 
every  department  of  English  jurisprudence,  no  one 
department  is  in  a  more  hopeless  and  chaotic  state 


than  that  which  embraces  the  merchant-shipping 
laws  and  regulations.  Mr.  Kay  tells  us  that  these 
laws  are  to  be  discovered  by  researches  into  'thirty- 
five  statutes,  seventeen  orders  in  council,  great 
numbers  of  instructions  of  the  Board  of  Trade ; 
great  numbers  of  bye-laws  and  regulations  of  the 
Trinity  House  and  of  the  different  ports ;  and  great 
numbers  of  cases  decided  on  numberless  points  in  the 
various  courts.'  Now,  in  default  of  a  code  setting 
forth  in  a  clear  and  comprehensive  manner  the  law 
contained  in  this  rudis  indigestaque  moles,  and  until 
such  a  code  is  formed,  the  only  anchor  of  salvation 
to  mariners  and  lawyers  alike  is  some  one  or  more 
treatises  on  which  reliance  can  be  placed.  Mr. 
Kay  says  that  he  has  *  endeavoured  to  compile  a 
guide  and  reference  book  for  masters,  ship  agents, 
and  consuls.*  He  has  been  so  modest  as  not  to 
add  lawyers  to  the  list  of  his  pupils ;  but  his  -work 
will,  we  think,  be  welcomed  by  lawyers  who  have 
to  do  with  shipping  transactions,  almost  as  cor- 
dially as  it  undoubtedly  will  be  by  those  who 
occupy  their  business  in  the  great  waters. 
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THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS   OF  THE  \N ORK-continued. 


"  We  must  not  be  understood  as  intimating  that 
all  and  every  part  of  this  work  has  a  legal  interest. 
Much  of  it  concerns  only  the  practical  life  of  the 
master  and  crew.  But  there  are  many  chapters  to 
which  members  of  both  branches  of  the  profession, 
and  especially  solicitors  residing  at  the  great  ports, 
will  turn  with  gratitude  to  the  author  in  moments 
of  difficulty.  For  example,  Part  IV.  is  on  the 
master's  duties  and  powers  with  respect  to  the 
cargo,  and  deals  with  hypothecation,  freight,  lien, 
and  delivery.  Part  V.  contains  an  exhaustive 
treatise  on  bills  of  lading,  with  special  reference  to 
the  effect  of  the  transfer  of  the  bill  of  lading  upon 
the  property  named  in  the  bill.  Part  VI.  explains 
fully  the  right  of  stoppage  in  iransiiu,  and  Part  VII. 
teaches  when  the  master  may  bind  the  shipowner 
by  the  master's  personal  acts.  So  again  Part  XIH. 
deals  with  the  principles  of  salvage,  and  the  nature 
and  reward  of  salvage  services.  The  great  bulk  of 
the  book,  however,  is  devoted  to  the  consideration 
of  the  rights,  duties,  and  obligations  of  the  master 
and  of  the  crew.  After  explaining  the  powers  and 
prerogatives  of  the  several  public  authorities  to 
whose  control  mariners  are  subject,  the  author  pro- 
ceeds to  the  appointment,  certificates,  &c.  of  the 
master,  his  general  duties  and  authorities  on  the 
voyage  towards  the  shipowner,  the  charterer,  the 
underwriter,   and   the  harbour  master.     Next  are 


considered  the  duties  and  powers  of  the  master  with 
respect  to  the  cargo,  his  power  to  bind  the  ship- 
owner by  contracts  either  for  necessary  supplies  or 
for  absolute  sale  of  the  ship,  and  his  power  of  hypo- 
thecation. Having  so  considered  the  position  of 
the  master,  the  author  next  deals  with  the  crew,_ 
their  engagement,  wages,  legal  rights  towages,  and 
modes  of  recovery ;  their  discipline,  and  the  legisla- 
tion for  their  protection  in  life,  limb,  and  pocket. 
Pilots  and  pilotage  are  then  considered  at  great 
length ;  and  then  we  have  a  survey  of  the  rights  and 
liabilities  of  passenger^;,  and  the  statutable  provi- 
sions for  their  protection.  Collisions,  salvage,  the 
master's  personal  remedies  and  liabilities,  complete 
the  list  of  subjects.  The  appendices  contain  an 
immense  variety  of  forms,  tables,  scales,  &c.,  em- 
bracing fees,  medicines,  boats,  protests,  bottomry, 
and  respondejttia  bonds,  orders  in  council,  instruc- 
tions to  emigration  officers,  lights,  bye-laws  as  to 
pilots,  remuneration  of  receivers,  and  other  matters 
and  things  too  numerous  for  detail. 

*'  The  volumes  are  well  printed,  with  wide  mar- 
gins, and  present  a  smart  appearance  both  in  cover 
and  page ;  and,  while  they  will  find  their  way  to 
the  cabins  of  the  masters  of  all  big  passenger 
steamers  and  merchantmen,  they  will,  we  believe, 
also  adorn  the  shelves  of  many  lawyers." 


From  the  MANCHESTER  EXAMINER. 


"  In  a  brief  notice  no  idea  could  be  given  of  the 
importance,  or  even  the  extent,  of  the  details  referred 
to  in  Mr.  Kay's  book,  and  a  catalogue  of  the  con- 
tents would  constitute  a  small  pamphlet.  There 
are  also  in  the  course  of  the  treatise  interesting  his- 
torical references,  and  the  duties  and  responsibilities 
of  passengers  are  not  overlooked.  Speaking  gene- 
rally of  the  law  of  shipping,  as  defined  and  described 
in  the  book  before  us,  we  may  say  that  the  seaman 
has  a  Magna  Charta  of  his  own.  The  rights  of  the 
owner,  of  the  ship's  officers,  and  of  the  sailors  are" 
all  clearly  recognised  on  the  statute  book,  and  the 
penalty  for  the  infringement  is  in  every  case  speci- 
fied. We  read  of  the  precautions  for  the  safety  of 
life  and  property  exacted  by  the  authorities,  and  of 
the  conditions  which  must  be  fulfilled  before  a 
vessel  is  pronounced  seaworthy  ;  yet  we  learn  with 
amazement  that  before  1850  no  proper  precautions 
were  taken  in  England  to  protect  the  public  from 


the  appointment  of  ignorant  and  untrustworthy  men 
as  masters  of  ships.  In  illustration  of  the  various 
branches  of  his  subject  Mr.  Kay  refers  to  more  than 
a  thousand  cases.  The  appendices  also  contain  a 
considerable  amount  of  valuable  information,  and 
the  index  is  so  complete  that  it  indirectly  serves  the 
additional  purpose  of  a  glossary.  In  his  preface 
Mr.  Kay  modestly  hopes  that  his  book  '  may  prove 
to  be  a  useful  book  of  reference  for  intelligent 
masters  and  for  ship  agents  and  consuls  in  foreign 
ports  on  matters  relating  to  shipmasters  and  seamen.' 
That  it  will  prove  useful  to  them  we  have  no  doubt 
whatever,  and  that  it  will  be  gratefully  accepted  as  a 
boon  by  many  others  we  are  equally  sure.  Directly 
or  indirectly,  it  cannot  but  prove  an  important  work 
of  reference  to  all  who  are  engaged  in  the  shipping 
trade,  and  Mr.  Kay  deserves  the  thanks  of  the 
commercial  as  well  as  of  the  shipping  community  for 
having  so  successfully  carried  out  his  arduous  task," 
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MR.  INDERMAUR'S  BOOKS  FOR  STUDENTS. 

Mr.  Indermaur's  books  are  admirably  adapted  to  the  purpose  for  which  they  are  written,  and  we 
hearuly  recommend  them  to  students  and  teachers,  who  will  Bnd  them  exceedingly  convenient  compen- 
oiums  of  the  law." — American  Law  Review. 


Now  ready,  in  one  volume,  Svo.j  1876,  price  zos.,  cloth. 

PRINCIPLES    OF    THE    COMMON    LAW. 

Intended  for  the  Use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor, 
Author  of  "  Epitomes  of  Leading  Cases,"  and  other  Works. 

"  Mr.  Inderm.-iur  has  very  clear  notions  of  what  a  law  student  should  be  taught  to  enable  him  to  pass 
the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  last  work,  the  law  is  stated  carefully  and 
accurately,  and  the  book  will  probably  prove  acceptable  to  students." — Law  Times. 

"  Mr.  Indermaur's  book  will  doubtless  be  found  a  u&eful  assistant  in  the  legal  pupil  room.  The  state- 
ments of  the  law  are,  as  far  as  they  go,  accurate,  and  have  been  skilfully  reduced  to  the  level  of  learners. 
Mr.  Indermaur  possesses  one  great  merit  of  an  instructor— he  is  able  to  bring  out  the  salient  points  on 
wide  subjects  in  a  telling  manner."— Zaa/  youmal. 

In  8vo.,  price  6j.,  cloth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS. 

AND  THE  RULES  THEREUNDER : 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students.     By 
John  Indermaur,  Solicitor,  Author  of  "  Self-preparation  for  the  Final  Exami- 
nation," and  "  Epitomes  of  Leading  Common  Law,  and  Equity  and  Conveyancing 
Cases. " 

"  As  the  result  of  the  well-advised  method  adopted  by  Mr.  Indermaur,  we  have  a  Guide  which  will 
unquestionably  be  found  most  useful,  not  only  to  Students  and  Teachers  for  the  purpose  of  examination, 
but  to  anyone  desirous  of  acquiring  a  first  acquaintanceship  with  the  new  system." — Irish  Law  Tifnes. 


In  Svo.,  Second  Edition,  1876,  price  4r.,  cloth, 

SELF-PREPARATION  FOR   THE  FINAL  EXAMINATION. 

CONTAINING   A    COMPLETE   COURSE    OF   STUDY,  WITH  STATUTES, 
CASES,    AND    QUESTIONS  ; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves.  By  John 
iNDERMAtTR,  Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 
**  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  tack  in  his  reading,  and  that  any  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit," — Law  Journal. 

Third  Edition,  in  8vo.,  1875,  price  ds.,  cloth, 

AN    EPITOME    OF    LEADING    COMMON    LAW    CASES; 

WITH    SOME    SHORT    NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."  By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 
"We  have  received  the  third  edition  of  the- '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  the  second  in  April,  1874,  and 
now  we  have  a  third  edition  dated  September,  187s.  No  better  proof  of  the  value  of  this  book  can  be  fur- 
nished than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition.  In  this  edition  the  author 
has  inserted  the  well-known  case  of  Cume  v.  Misa  immediately  ^{ter  Miller  v.  Race.  '—Law  Journal. 


Second  Edition,  in  8vo.,  1874,  price  6^.,  cloth, 

AN    EPITOME    OF   LEADING    CONVEYANCING    AND 
EQUITY    CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,  Solicitor,  Author  of  "  An  Epitome  of  Leading 
Common  Law  Cases." 
"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancine  and  Equity  Cases.     The  work  is, very  well  dorie."— Law  Times      ,.,,.. 

''■Ae  Epitome  well  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  is  especially 
intended      Mr  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'  "—Canada  Law  Journal. 
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THE  PRINCIPLES  OF  EQUITY. 
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By  EDMUND    H.  T.   SNELL, 

or  THE  MIDDLE  TEMPLE,   BARHISTEn-AT-LAW. 

Third  Edition. 
By  JOHN  R.  GRIFFITH,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  One  Vol.,  8vo.,  1874. 

*^*    This  Work  has  become  a  Standard  Class-Book  in  England^  Ireland, 
India^  and  the  Colonies, 


"  The  second  edition  of  this  Treatise  was  noticed  in  this  Review  in  October,  1872  ;  the  first  edition  had 
appeared  in  1868.  Wc  are  glad  to  see  evidence  of  its  growing  popularity.  As  a  second  book  in  equity  wc 
are  inclined  to  think  it  is  the  best  which  has  been  published.  Mr.  Snell's  Treatise  presents  compactly, 
and  (considering  the  size  of  the  book)  with  remarkable  comprehensiveness,  the  leading  points  on  the 
various  heads  of  Equity  jurisdiction.  Its  selection  of  the  most  recent  Cases  is  very  valuable  for  the 
student  and  for  the  practitioner  who  desires  a  convenient  vade-mecumt  this  book  can  be  safely  recom- 
mended."— American  Law  Review, 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity,  While 
affording  to  the  Student  an  insight  to  principles  of  which  as  yet  he  is  not 
master^  it  places  at  the  service  of  those  familiar  with  the  doctrines  of  Equity, 
the  most  recent  cases  establishing  or  qualifying  well  understood  principles,^' — 
Canada  Law  Journal.   


"  Equity  can  never  be  made  easy,  nor  \&  it 
desirable  that  it  should  be  so ;  but  in  the  fact  of 
the  large  equitable  jurisdiction  conferred  recently 
— that  is,  since  1853 — upon  Common  Law  Courts, 
and  the  extension  of  equitable  principles  and  rules, 
to  the  exclusion  of  Common  Law,  contemplated  by 
the  Judicature  Bill,  it  behoves  every  practitioner 
to  know  as  much  as  possible  of  equity  with  as  little 
expense  of  time  as  possible,  and  for  this  purpose 
we  know  of  no  better  work  than  Mr.  Snell's.  It 
presents  in  a  small  compass  the  substance  of  '  The 
Leading  Cases,'  and  of  Story's  work  on  '  Equity 
Jurisprudence  ;'  while  students  will  be  delighted  to 
find  clear,  logical,  and  intelligible  explanations  of 
its  most  mysterious  process  and  development.  The 
work  professes  to  be  based  on  the  lectures  of  Mr. 
Birkbeck,  but  it  has  now  reached  its  third  edition 
in  a  few  years,  and  is  admirably  noted  up  with  the 
latest  decisions  and  enactments.  We  find  particu- 
larly  good  information  concerning  the  equitable 
and  statutable  rights  of  married  women,  and  the 
priorities  of  equitable  and  legal,  registered  and  un- 
registered, mortgages.  Counsel,  attorney,  and 
student,  will  find  it  a  useful,  and  especially  a  eafe 
guide  in  what  it  professes  to  teach," — Irish  Lww 
Timei. 

"The  great  merit  of  the  book  now  under  con- 
sideration is  its  scicD  tific  arrangement  and  accuracy. 
It,  therefore,  becomes  a  most  excellent  guide  to 


those  Common  Lawyers  who  have  somehow  ac- 
quired the  notion  that  Equity  is  a  vague  term  for  a 
sort  of  natural  justice,  and  that  it  recognises  no 
rules  such  as  are  found  in  the  Common  Law.  This 
book  is  indeed  a  most  praiseworthy  and  successful 
attempt  to  reduce  Equity  Jurisprudence  to  a  science, 
and  as  such  deserves  every  commendation  that  can 
be  bestowed ;  for  by  doing  so  it  makes  one  more 
step  towards  that  complete  codification  of  i>ur  law 
which  should  be  the  aim  and  the  desire  of  every 
true  lawyer.  To  the  ordinary  student  of  Equity 
it  is  indeed  unnecessary  for  us  to  say  one  word  in 
its  praise  and  recommendation.  But  as  every 
Common  Lawyer  must  before  long  add  to  his 
knowledge  some  idea  of  equitable  doctrine,  it  is  to 
them  especially  that  we  commend  this  book.  They 
will  find  in  it  the  principles  of  Equity  set  out  and 
illustrated  in  a  really  scientific  and,  wc  may  say, 
workmanlike  way,  and  for  this  reason  they  will 
recognise  in  its  method  the  style  of  thought  and 
manner  to  which  they  have  long  been  accustomed." 
-^The  Law. 

"We  have  received  the  third  edition  of  Snell's 
Equity,  by  Mr.  J.  R.  Griflith,  The  statute  and 
case  law  has  been  brought  down  to  the  time  of 
publication,  and  this  admirable  standard  work  may 
therefore  be  used  without  any  more  assistance  than 
is  afforded  by  the  current  reports."— Z-ao/  Times. 
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In  one  volume,  8vo.,  1874,  price  iSj.,  cloth, 

PRINCIPLES    OF   GONVEYANGING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Deane,  of  Lincoln's  Tnn,  Barrister-at-Law,  sometime  Lecturer  to  the 
Incorporated  Law  Society  of  the  United  Kingdom. 


"Mr.  Deane  is  one  of  the  Lecturers  of  the  Incorporated  Law  Society,  and  in  his  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  "  History  of  Conveyancing,"  and  for  practical  purposes  the  chapter  (Ch.  2,  Part  II,)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in  this  chapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendadons  which  we  have  already  recorded." — Law  Times. 


"  We  hope  to  see  this  book^  like  SnelPs  Equity^  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taught r — Canada  Law  Journal. 


"This  is,  as  its  author  states,  a  purely  elementary 
work.  It  may  indeed  be  called  the  A  B  C  of  con- 
veyancing. In  the  clearest  and  simplest  language 
the  student  will  find  an  outline,  firstly,  of  the  various 
forms  of  ownership  in  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  in  transferring 
such  land  from  one  person  to  another.  The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  author  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  clear  and  practical.  The  whole 
work  is  very  well  and  thoroughly  done.  Mr. 
Deane  has,  we  believe,  succeeded  in  writing  the 
very  simplest  work  ever  published  on  the  abstruse 
subject  of  conveyancing  ;  and  has  by  his  language 
and  illustrations,  explained  points  of  law  in  a  way 
that  cannot  be  misunderstood.  For  this  reason,  and 
as  being  the  most  elementary  work  combining  the 
elements  of  real  property  law  with  the  principles  of 
practical  conveyancing,  we  can  heartily  recommend 
it  as  a  first  book  on  the  subject  of  which  it  treats. 
As  such  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparation  for  the 
various  Law  Exajninations." — The  Law. 

"  We  can  confidently  recommend  Mr.  Deane's 
work  on  the  '  Principles  of  Conveyancing.'  It  is 
not  exhaustive,  and  does  not  pretend  to  go  fully  into 
the  laws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  diiferent  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
of  alienation  used  in  conveyances  inter  vivos  and  by 
will.  It  also  fully  explains  the  meaning  and  value 
of  the  several  parts  of  the  conveyances,  the  cove- 
nants, conditions,  provisoes,  exceptions  and  reser- 
vations, habendums,  and  the  proper  form  of  recitals, 
&c.  Sac. — a  point  frequently  neglected  in  other  and 
mote  pretentious  treatises.  It  contains  excellent 
'  Of  all  the  elementary  works  on  the  Principles 


chapters  on  purchase  deeds,  leases,  mortgages, 
settlements,  and  wills  ;  and,  in  addition,  Mr.  Deane 
treats  of  conditions  of  sale  most  fully  and  clearly* 
It  seems  essentially  the  book  for  young  convey- 
ancers, and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modern  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  to  its  prototype." — Irish  Law  Times. 

"A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapters 
have  brought  us  to  the  conclusion  that,  though  its 
contents  are  purely  elementary,  and  it  contains 
nothing  which  is  not  familiar  to  the  practitioner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations.  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  use 
it  in  conjunction  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amount  of 
equity  case  law,  especially  in  the  second  part  of 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution."— Zaw  youmal, 

"  As  Mr.  Deane's  work  is  addressed  to  the  rising 
generation  of  conveyancers,  '  students  entering 
upon  the  difficulties  of  real  property  law,'  it  maybe 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation of  that  noble  science  in  its  traditional  forms 
by  any  legislative  changes.  The  first  part  of  the 
volume  is  composed  of  a  series  of  chapters  on  cor- 
poreal hereditaments,  and  the  second  part  of  some 
lectures  on  conveyancing  recently  delivered  by  the 
author  at  the  Law  Institution.  It  is  enough  to  say 
that  Mr.  Deane  writes  clearly  and  to  the  point."— 
Saturday  Review. 
of  Conveyancing  which  it  has  been  our  fortune  to 


read,  it  is  our  opinion  Mr,  Deane's  work  is  the  clearest  and  beSt." — Sheffield  PoH. 
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^iBXQntd  ES  a  ^m-^oak  for  Steirmts  anir  #%rs. 

BY 

T.  P.  TASWELL-LANGMEAD,  B.C.L., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian  Scholar  in  the  University 
of  Oxford,  and  Tancred  Student  in  Common  Law. 


Extracts  from  some  Reviews  of  this  Work : — 

"Mr.  Taswell-Langmead  has  produced  a  useful  and  convenient  text-book  on  the 
historical  development  of  our  political  institutions.  It  is  well  wrritten,  carefully  arranged, 
and  supplies  a  trustworthy  and  fairly  full  outline  of  the  subject  of  which  the  author  treats  ; 
valuable  alike  for  the  purposes  of  refreshing  the  memory  of  those  to  whom  it  is  still 
already  familiar,  and  of  directing  the  curiosity  of  those  to  whom  it  is  still  new.  The  book 
is  of  course  a  compilation.  But  it  is  a  judicious  compilation,  and  a  compilation  from  the 
best  authorities.  Mr.  Taswell-Langmead  has  drawn  freely  upon  Mr.  Hallam,  Sir  Erskine 
May,  Mr.  Freeman,  and  Professor  Stubbs.  But  he  has  done  more  than  merely  borrow 
facts  and  phrases  from  his  authors.'  He  has  caught  the  spirit  of  recent  historical  research, 
at  once  minute  in  its  accuracy  and  wide  in  the  views  it  suggests,  of  which  Mr.  Freeman 
and  Professor  Stubbs  are  among  the  most  eminent  exponents,  and  of  the  effects  of  which 
in  their  writings  they  have  given  some  of  the  most  conspicuous  examples.  On  the  whole, 
we  think  Mr.  Taswell-Langmead  may  be  congratulated  upon  having  compiled  an  elemen- 
tary work  of  conspicuous  merit." — Pall  Mall  Gazette. 

"  Here  is  a  book  against  which  there  is  not  a  word  to  be  said.  .  .  .  It  is  a  remarkably 
good  specimen  of  its  class.  .  .  .  The  matter  of  Mr.  Taswell-Langmead's  book  is  almost 
always  very  good.  He  has  got  up  his  subject  exceedingly  well,  and  in  a  manner  highly 
creditable  to  his  own  studies." — Saturday  Review. 

"  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  ail  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  .  .  .  and  is  very  full  and  clear." — Spectator. 

' '  We  may  therefore  state  shortly  the  opinion  which  we  have  formed,  that  Mr.  Lang- 
mead  was  thoroughly  qualified  for  the  labour  which  he  undertook,  and  that  he  has 
executed  his  work  most  ably  and  most  conscientiously.  For  students  of  history  we  do 
not  know  any  work  which  we  could  more  thoroughly  recommend." — Law  Times. 

"  Mr.  Taswell-Langmead's  work  is  intended  to  furnish  a  guide  to  the  law  student. 
He  has  availed  himself  largely  of  Hallam  and  Sir  Erskine  May,  and  by  judiciously 
combining  the  pith  of  those  authors  with  that  of  other  authorities,  has,  in  our  opinion, 
produced  a  text-book  of  no  small  value,  accurate,  full,  yet  not  unwieldy,  and  calculated 
to  smooth  very  considerably  the  path  of  the  student.  The  execution  seems  to  be  even 
and  careful  throughout,  and  though  the  book  does  not  profess  to  be  more  than  a  com- 
pilation, it  is  compiled  from  a  wide  range  of  authorities,  and  is  written  in  so  easy  a  style 
as  to  be  likely  to  attract  the  general  reader." — Solicitor/  yournal. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
law."— G/tffo. 

"  We  have  here,  in  the  compass  of  one  goodly  volume,  a  handy  book  both  for  the 
student  at  the  Universities  and  Inns  of  Court,  and  for  the  general  reader,  embracing 
every  topic  of  constitutional  importance,  from  the  days  of  the  Witan  to  the  return  of  John 
Mitchel  for  Tipperary.  Mr.  Taswell-Langmead's  book  has  the  merit  of  being  written  in 
clear  language,  which  is  equally  adapted  for  students  '  and  others.'  .  .  .  For  conciseness, 
comprehensiveness,  and  clearness,  we  do  not  know  of  a  better  modem  book  than  Mr. 
Taswell  Langmead's  '  English  Constitutional  History.'  "—Notes  and  Qtieries. 
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REVIEWS    OF    THE   'WOB.K— continued. 

"  For  the  History  of  the  English  Co  istitutiun  we  have  three  standard  works,  which, 
taken  together,  present  a  nearly  complete  and  continuous  discussion  of  the  subject :  the 
Constitutional  Histories  of  Stubbs,  Hallam,  and  May.  But  a  treatise  at  once  brief  and 
complete,  with  a  unity  of  plan  covering  the  entire  ground,  and  containing  the  results  of 
the  latest  scholarship,  was  very  much  needed.  This  want  Mr.  Taswell-Langmead  has 
undertaken  to  supply,  and,  we  are  glad  to  say,  with  complete  success.  .  .  .  He  knows 
how  to  select  materials  and  how  to  use  them  to  advantage  when  selected.  For  example, 
the  arrangement  is  entirely  original,  and  is  a  very  excellent  one.  He  has  especially  had 
in  mind  the  requirements  of  class  instruction,  and  with  a  view  to  this  use  he  has  intro- 
duced the  entire  text  of  the  three  most  important  documents  in  English  constitutional 
history — the  Magna  Charta,  the  Petition  of  Right,  and  the  Bill  of  Rights. 

"  Mr.  Taswell-Langmead's  professional  training  as  a  lawyer  is  the  source  of  one  high 
qualification  for  this  work.  His  legal  definitions  are  conspicuous  for  clearness  and  exact- 
ness. Where  the  complete  text  of  documents  is  not  given,  we  have  admirable  analyses 
of  their  contents  ;  the  '  Constitutions  of  Clarendon '  (p.  90)  afford  a  striking  example  of 
this  excellence." — TAe  Nation  (New  York). 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly 
what  such  a  history  should  be.  Mr.  Taswell-Langmead  writes  clearly  and  concisely,  and 
yet,  even  when  treating  of  dry  subjects,  he  is  always  readable.  To  students  of  constitu- 
.  tional  history  the  work  will  be  of  great  value,  while  it  is  well  worth  the  careful  perusal  of 
all  Englishmen  who  feel  any  interest  in  knowing  how  that  constitution  of  which  all  Eng- 
lishmen are  so  proud,  but  of  which  most  Englishmen  are  profoundly  ignorant,  has  grown 
up.  The  notes  are  numerous  and  well  selected,  and  references  are  always  given  to  the 
authorities  quoted.  The  in.lex  is  full  and  copious— an  important  point  in  a  book  intended 
for  reference  as  well  as  for  study. "-;-Standard. 

"  But  we  must  say  a  few  words  about  the  book  before  us,  and  they  will  be  words  of 
high  praise.  The  author  has,  of  course,  made  ample  use  of  Hallam,  Stubbs,  Freeman, 
Erskine  May,  and  other  authorities,  and  a  text-book  which  did  not  freely  use  the  leading 
authorities  would  be  valueless.  Yet  we  do  not  hesitate  to  describe  Mr.  Taswell-Lang- 
mead's book  as  an  original,  as  well  as  a  very  meritorious,  work.  It  is  not  a  mere  com- 
pilation. It  is  the  fruit  of  extensive  and  well-digested  reading.  The  author  has  an  easy 
and  lucid  style,  but  he  has  not  hesitated  to  quote  from  his  authorities  when  there  has  been 
no  need  for  condensation.  He  adopts  the  chronological  method,  though  not  without  excep- 
tion—as e.z.,  chapter  vii.,  which  is  an  excellent  account  of  the  '  Origin  of  Parliament.' 
As  a  text-book  for  the  student  this  work  will  be  invaluable,  because  it  is  very  compre- 
hensive, and  yet  so  arranged  and  written  that  it  leaves  a  definite  impression  of  the  history, 
as  a  whole  on  the  mind.  For  young  men,  and  we  will  add  for  women  who  have  not  the 
time  and  opportunity  for  reading  ■  onstitutional  history,  this  work  is  especially  adapted. 
As  a  text-book  for  students,  we  regard  it  as  an  exceptionaUy  able  and  complete  work.  — 
Law  yournal. 

"  Mr  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development.  The  latter  portion  of  his  work  contains  an  admirable 
account  of  the  action  of  parties  in  the  State  since  the  Revolution  untmged,  however, 
by  partisanship,  and  it  is  possible  to  gain  from  a  liundred  pages  of  Mr.  Langmead  s  work 
a  knowled  -e  of  the  growth  and  progress  of  the  present  system,  which  elsewhere  could 
only  be  obtkined  in  many  volumes."— JrM  Law  Times. 

"  Every  one  who  takes  a  real  interest  in  the  history  of  the  past  and  of  the  present- 
the  true  ^d  living  scion  of  that  past-will  gladly  welcome  the  publication  of  such 
manuaU  i  Mr.  TaSwell-Langmead's,  which,  at  reasonable  length  and  in  readable  form 
Td  C^age,  will  do  much  to  make  popularly  known  the  or.gm  and  the  growth  of  ou. 
fnsritut^^sTaid  the  reasons  for  their  continued  existence  or  moderate  and  harmonious 
reform  Such  manuals  when  compiled  with  t:.e  conscientious  carefulness  here  manifested 
on Terypage,  are  not  only  useful  to  the  large  and  growing  class  of  students,  but  are 
handvTummaries  of  history  which  no  library  can  do  without.  .  .  Mr.  Taswell- 
Ltngmead  has  thoroughly  grasped  the  beanngs  of  his  subject  It  is,  however  in  dealing 
•■h  that  chief  subject  of  constitutional  histoiy— pariiamentary  government— that  the 

k  exhibits  its  great  superiority  over  its  ■c\sz\.s:'— Academy. 
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AND 

Institute  of  ti^e  toi)(ile  ilato ; 

EMBRACING   FRENCH  AND    LATIN  TERMS,  AND  REFERENCES  TO  THE 
AUTHORITIES,  CASES,  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle  Temple,  Barrister-at-Law,  Author 
of  the  "Law  of  Fixtures,"  "  Analysis  of  Savigny's  Obligations  in  Roman  Law,  &c. 

"  Mr.  Brown  has  succeeded  in  the  first  essential,  that  of  brevity.  He  has 
compressed  into  a  wonderfully  small  compass  a  greal  deal  of  matter.  Our  im- 
pression is  that  the  work  has  been  carefully  «*-^ca/^rf."— SOLICITORS'  JOURNAL. 

"  For  the  purposes  of  working  law 
students  nothing  could  be  more  useful. 
Besides  explaining  every  legal  term,  new 
and  old,  the  author  gives  short  notes 
upon  points  of  law,  which  are  excellent 
specimens  of  clear  and  compressed  writing. 
References  to  cases  and  statutes  are 
abundant,  as  also  to  the  best  text  writers 
on  each  subject.  As  an  example  of  Mr. 
Brown's  resolute  endeavour  to  reduce  even 
the  vaguest  and  widest  portions  of  our  law 
to  some  clear  first  principles,  we  may  refer 
readers  to  the  title  'Fraud,'  where  they  will 
find  nine  columns  of  compressed  learning 
scientifically  arranged.  French  and  Roman 
law  terms  and  doctrines  are  also  carefully 
explained,  while  even  the  growth  and  cha- 
racter of  the  British  Constitution  are  shortly 
but  clearly  set  out  under  their  proper  head- 
ings. As  already  stated,  the  book  is,  for 
students,  invaluable ;  but  members  of  the 
profession  will  also  find  it  useful  for  ready 
reference  ;  and  certainly  the  public  could 
find  a  great  deal  of  curious  information  in  its 
pages. " —  The  Law. 

"In  Mr.  A.  Brown's  ' New  Law  Dic- 
tionary,' the  object  has  been  to  present  a 
complete  institute  of  the  whole  law  of 
England,  expressing  briefly,  but  without 
inaccuracy  or  meagreness,  the  rules  and 
principles  of  the  common  law,  of  Chancery 
law,  of  real  property  or  conveyancing  law, 
of  mercantile  law,  of  constitutional  law,  and 
of  public  or  general,  that  is,  international 
law.  In  carrying  out  this  comprehensive 
scheme  the  author  has  arranged  the  rules 
and  principles  of  doctrine,  evidence,  or 
procedure  in  lexicographicjd  order,  giving 


prominence  to  modern  law,  but  giving  the 
ancient  law  when  serviceable  in  explaining 
modern  principles  or  phrases.  This  work, 
laborious  and  difficult  as  it  was,  has  been  ad- 
mirably carried  out,  and  the  work  is  really 
what  it  professes  to  be,  a  complete  com-  , 
pendium.  An  index  to  a  dictionary  is  a 
novelty,  but  from  the  exceptional  nature  of 
the  contents  an  index  was  likely  to  be  most 
useful,  and  accordingly  Mr.  Brown  has 
prefixed  to  the  book  a  copious  index  by 
which  a  student  can  at  once  turn  to  the 
main  body  of  the  work  and  obtain  the  in- 
formation he  requires.  Authorities  and 
cases  are  abundantly  cited,  and  Mr.  Brown 
can  claim  with  justice  to  call  his  book  an 
institute  of  the  whole  law." — Standard. 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 
four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  much 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  book  to  have  at  one's  elbow." 
— Saturday  Review, 


"  This  book  has  now  been  for  some  time  published,  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dictionary,  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers,  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  of  study,  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously  j  they  will  thereby 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular,  and 
public  speakers  too,  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend.^' — Irish  Law  Times. 
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CO&HLAN'S  HINDU  LAW. 
Now  ready,   in  8vo.,  1876,  price  8s.,  cloth, 

AN   EPITOME   OF  HINDU   LAW  CASES, 

With  Short  Notes  thereon,  and  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession. 

By  WILLIAM   M.  P.  COGHLAN, 

BOMBAY   CIVIL  SERVICE,  JUDGE  AND  SESSIONS  JUDGE  OF  TANNA. 
"  Mr   Coghlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  law  cases 
as  a  guide  to  the  law  reports  and  to  the  standard  text-books.    Apart  from  its  professional  value,  it  presents  a 
curious  picture  of  Hindoo  customs  and  iJeas  on  various  subjects,  such  as  marriage,  family  ties,  itc.  — 
Saturday  Review. 


THE     ELEMENTS     OF     ROMAN     LAW. 

In  216  pages  8vo.,  1875,  price  10s.,  cloth, 

A  CONCISE    DIGEST  OF  THE    INSTITUTES 

OF 

GAIUS    AND    JUSTINIAN, 

With  copioiis  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  &'c.  &'C. 

PrimarUy  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By    SEYMOUR   F.    HARRIS,   B.C.L.,  M.A., 

OF    WORCESTER     COLLEGE,     OXKOED,     AND     THE    INNER     TEMPLE,     BARKISTER-AT-LAW  ; 
AUTHOR  OF   "  UNIVERSITIES  AND   LEGAL  EDUCATION." 


"Mr  Harries  digest  ought  to  have  very  great  success  among  law  students  both  m  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation."— 'LA-ff  JOURNAL. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  lee 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  e^act 
andZcurate  leferencd  to  tUle/ and  sections  given  he  can  at  once  refer  to  the  original 
writers  1  he  dncise  manner  in  which  Mr.  Harris  has  arranged  his  digest  ^'^^rendr 
Tm^s  useful,  not  only  to  the  students  for  whom  tt  was  originally  written,  but  also  to  those 
t^soTwho  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Pose, 
^sZTrs  Ortolan,  and  others,  yet  desire  to  obtain  some  kno^aledge  of  Roman  Law.  - 
Oxford  and  Cambridge  Undergraduates  Journal.  ,.,.„,, 

"  Mr  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  be  of  service 
to  thZnumerls  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes  for 

themselz-es."—L\-^  Times. ^ 

'  This  day  is  published,  in  8vo.,  1876,  price  6j.,  cloth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BRIEFLY    STATED,     . 
T-  „  „,,A  TJotps     Bv  Ernest  C.  Thomas,  Bacon  Scholar  of 

With  I-^^-i^r  s'oSoTGr^y^^^^^^^^  °f  trinity  College.  Oxford. 

..Mr.  E.C.  Thomas  has  put  togetherinaslimoc^^^^^ 

stitutional  Law,  '>^' "t,.'" '?„'.tftS  and  stri^cture  ^ve„  ,0  the  governing  b.dy,  but  also  the  mode  in 
as  regards  not  merely  the  ~f  """f"  J°4ed  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear 
which  the  sovereign  power  's  '°  °J  ""'=^^?f„-,  ^f  ,hc  Executive,  and  the  principles  by  which  they  are 
and  intelligent  survey  of  the  e^"^™  '""f,'™!;  °   a,^es." -Saturday  Review. 

«f."Mrr  Thols%"vS"r:ens?brrnr/^^^^^^^^^  opitomf  of  the  familiar  leading  cases."- 

Law  Times. 
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WOSES  FOB   LAW   STUDENTS. 


In  8vo.,  Third  Edition,  1875,  price  5^.,  cloth, 

THE 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870, 

AND  THE 

Married  Women s  Property  Act,  i8yo, 
Amendment  Act,  1824. 

ITS  RELATIONS  TO  THE 

DOCTEINE  OF  SEPARATE  USE. 

Wtt{)  apptnlftjr  of  Statute^,  Ca^cS  airt  iffatms. 
By    J.   R.    GRIFFITH,   B.A.  Oxon, 


or  LINCOLN  S  INN,  BARKISTER-AT-LAW. 


"  Mr.  Griffith's  useful  little  book  has  reached  a 
third  edition,  and,  as  will  be  seen  from  the  title, 
now  includes  the  Amending  Act.  Both  Acts 
are  well  understood  and  clearly  interpreted  by 
Mr.  Griffiih." — Solicitors"  ^ourytaL 

"  Mr.  Griffith,  the  editor  of  the  present  work  (and 
he  is  also  the  editor  of  that  excellent  treatise, 
*  Snell's  Principles  of  Equity')  has,  by  his  introduc- 
tion and  notes,  given  to  the  lawyer  every  necessary 
assistance  in  the  interpretation  of  these  statutes. 


which,  from  their  somewhat  revolutionary  character, 
require  to  be  carefully  studied  in  order  that  their 
relation  to  the  principles  of  the  status  of  married 
women  at  Common  Law  and  in  Equity  may  be 
appreciated.  All  the  cases  decided  under  these 
Acts  have  been  quoted  and  considered  ;  while  in 
the  introduction  there  is  a  concise  statement  of  the 
liability  of  the  wife's  separate  estate  to  her  general 
engagements."— /rzjA  Law  Times. 


In  8vo.,  1872,  price  ys.  6d.f  cloth, 

AN  EPITOME  AND  ANALYSIS 

OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN   LAW. 
By  ARCHIBALD  BROWN,  M.A. 

Edin.  and  Oxon  and  B.C.L.  Oxon,  of  the  Middle  Temple,    Barrister- at-Law. 


"Mr.  Archibald  Brown  deserves  the  thanks 
of-  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations,' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr,  Brown's  thin  volume  of  &  hundred  and 


fifty  pages.  At  the  same  time  the  pith  of  Von 
Savignys  mattar  seems  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

**  The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  die  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  clear  definitions  and  accu- 
rate tests  are  of  great  use  to  the  legal  practitioner." 
— Law  JourtmL 


Just  published,  crown  8vo.,  price  y.y  cloth, 

ELEMENTAEY  QUESTIONS  ON  THE  LAW  OF  PEOPERTT, 

REAL  AND  PERSONAL. 

Supplemented  by  Advanced  Questions  on  the  Law  of  Contracts.     Widi  Copious 
References  throughout. 

By  PHILIP  FOSTER  ALDRED,  B.A.,  Hertford  College,  Oxford. 
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Second  Edition,  in  8vo.,  1875,  price  z6s.,  cloth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS. 

1862,  1867,  1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS, 

1S70,    1871,    1872  ; 

AND  OTHER  ACTS  RELATINa  TO  JOINT  STOCK  COMPANIES, 

Together  vnth  Rules,  Orders,  and  Forms,  &c,  &c.     By  H.  Burton  Buckley,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

*,*  In  the  preparation  of  the  Second  Edition  the  Reports  have  been  carefully 
re-searched,  and nuvierotts  authorities  added.  Table  A.  of  The  Companies 
Act,  1862,  is  now  printed  with  Notes,  in  which  many  points  not  touched 
upon  in  the  First  Edition  are  discussed.  The  authorities,  including  those 
in  the  Albert  and  European  Arbitrations,  are  brought  down  to  the  date 
of  publication. 

EtmOPEATf   AEBITBATIOIT. 


In  Parts,  price  7^.  td.  each,  sewed, 

LORD    WESTBURY'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,   Barrister-at-Law. 
ALBERT     ABBITEATIOU. 


In  Parts,  price  7^.  61/.  each,  sewed, 

LORD   CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  8vo.,  1871,  price  2IJ-.,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 
FRAUDULENT   CONVEYANCES. 

The  Bills  of  Sale  Eegisiration  Acts,  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 

**  This  treatise  has  not  been  published  before  it 
was  wanted.  The  sUtutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  IDte 
shape,  and  the  exposition  of  legal  principles  m- 
volved  in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  great  labour,  and  we 
are  pleased  to  observe  that  in  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  ...  We  can- 
not conclude  our  notice  of  this  work  without  saymg        _„„„ ^ — „. 

i^^':ru'ro""Th"fI^i.ities'^Ztd"bTl3^^^  ..Wearehappyt„welcomehis(Mr.Ma,:s)work 

Sevens^d  HaynS  for  the  publication  cf  treatises  as  an  add.uon  to  the,  we  regret  to  say,  bnef  cata- 
bv  ris^E  men  Tn  our  profession  are  deserving  of  logue  of  law  books  consaendously  executed.  We 
aU  oS     We  feel  assured  that  they  do  r.^t  liihlly        can  corroborate  his  own  description  of  his  laboius 

lend^Sr  aid  to  works  presented  for  publication.  ,    'that  no  pains  have  been  spared  to  mj«  the  book 

»^d  thai  hi  raosequence  publication  by  such  a  firm  !    as  concise  and  practical  as  i»a.ble  without  doing 

^7os^ni"^ent  a  guarantee  of  the  value  of  the  j    so  at  the  expense  of  perspu:u.ty,  or  by  the  om.ss.on 

work  ^X^."-Canada  La^  7our,ml.  I    of  any  miporlant  po.nts.'  '-LaTU  Times. 


"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  dearly  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character.** 
Solicitor^  Jonrttal. 

*'  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— Aniericait  Laiv  Review. 
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STEVENS  &  EATNES,  BELL  YABD,  TEUFLE   BAB. 


In  one  volume,  8vo.,  1875,  price  25^.,  cloth, 

AN     ESSAY 

ON 

THE    RIGHTS   OF  THE   CROWN 

AND  THE 

PRIVILEGES   OF   THE   SUBJECT 

3fn  tfje  ^ea  ^l)ores  of  the  JRealm. 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law,  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAND  LovELAND,  of  the  Inner  Temple,  Barrister-at-Law, 


"  This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  legal 
writer  to  take  up.  ■  Questions  of  foreshore,  when 
they  arise,  are  sure  to  have  a  great  deal  of  law 
ia  them  ;  hut  they  are  few  and  far  between*  and 
Mr.  Loveland  can  scarcely  expect  his  book  to 
obtain  the  demand  it  deserves  in  this  country, 
although  we  hope  that  the  well-known  fenckant 
of  American  lawyers  for  subjects  with  a  flavour  of 
legal  antiquity  will  give  the  publishers  a  market  on 
the  other  side  of  the  Atlantic.  Mr.  Hall,  whose 
first  edition  was  issued  in  1830,  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
editing  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretension, 
but  in  a  solid  and  efficient  manner.  The  '  Sum- 
mary of  Contents'  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  '  Essay,'  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter ;  including  Lord  Hale's  treatise  De 
yure  Maris,  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewether's  learned 
argument  on  the  rights  in  the  river  Thames,  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject." — Law  younial. 

"  The  essay  of  which  this  is  a  reproduction  was 
first  published  in  1830,  and  Mr.  Loveland  has 
simply  supplied  annotations  and  appended  Lord 
Chief  Justice  Hale's  'De  Jure  Maris,'  the  case  of 
Dickens  v.   Sha-w,    the  speech  of  Serjeant  Meri- 


wether in  the  case  of  the  Attorney-General  \.  The 
Mayor  and  Corporation  of  London,  and  forms  in 
use  by  the  Board  of  Trade.  Thus  we  have  a  very 
useful  compendium  upon  «  branch  of  law  which 
for  a  long  time  has  been  and  still  is  in  a  very 
unsettled  state. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 
necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  hts  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  he 
begins  his  notes  by  stating  under  what  expressions 
a  *  several  fishery  *  has  been  held  to  pass,  pro- 
ceeding subsequently  to  the  evidence  which  is 
sufficient  to  support  a  claim  to  ownership  of  a 
fishery.  The  important  question  under  what  cir- 
cumstances property  can  be  acquired  in  the  soil 
between  high  and  low  water  mark  is  lucidly  dis- 
cussed at  page  77,  whilst  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  of 
wreck  in  goods  stranded  within  his  liberty. 

"We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Laia  Times. 


*'  The  entire  book  is  masterly^ — ALBANY  Law  JOURNAL. 
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In  8vo.,  Second  Edition,  1872,  price  21s.,  cloth, 

A  TREATISE  ON  THE  LAW  OF  DAMAGES. 

COMPRISING  THEIR  MEASURE, 

THE  MODE  IN  WHICH  THEY  ARE  ASSESSED  AND  REVIEWED, 
^)^t  practice  of  <Sraittni0  |tcto  ^xhk,  anb  i^t  ^ato  of  S^t-xrff. 

By  JOHN  D.  MAYNE, 
Of  the  Inner  Temple,  Barrister-at-Law. 

Second  Edition, 
By  LUMLEY  smith,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Few  modem  text-books  have  a  higher  authority 
than  Mayne  on  Damages.  An  argument  is  seldom 
heard  in  the  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  was, 
at  the  date  of  the  first  edition  {1856),  either  an 
absence  or  a  conflict  of  authority,  and  upon  which 
the  views  advanced  by  the  author  have  since  been 
held  to  be  law  by  the  courts.  ...  -  It  Is  fortunate 
for  the  reputation  of  the  work  that  so  good  an  editor  ■ 
has  been  found  for  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished by  brackets.  Mr.  Lumley  Smith's  work 
has  been  well  done,  and  the  new  cases  are  skilfully 
incorporated.  ....  Probably  there  is  no  other 
one  subject  upon  which  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty of  extracting  from  complicated  statements  of 
fact,  special  in  their  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
decision,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  upon  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuahlc."St?iia'iors' 
yourftal. 

"We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  experience  of  the  subject 
with  which  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  apt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
jurisprudence  peculiariy  practical  in  its  nature  and 
highly  important  to  suitor^  and  the  profession  ;  it 
is  moreoven  surrounded  by  difficulties  which 
require  a  clear  explanation  before  they  become 
intelligible  to  the  ordinary  mind.  .......... 

"The  concluding  chapter  (c.  19)  is  very  im- 
portant, and  we  should  like  to  make  cop.ous 
extracts  from  it.  It  deals  with  the  '  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend it  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  work,  which  is  excellently 
executed,  with  an  entire  freedom  from  verbosity, 
and  a  good  index.^-i^^w  Times. 


**  In  the  year  1856  Mr.  John  D.  Mayne,  a  gentle- 
man of  the  bar,  now  enjoying  a  very  extensive 
practice  in  the  Indian  Empire,  published  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  conferred  a 
great  boon  on  the  profession  by  his  labours,  and  for 
sixteen  years  his  book  has  been  regarded  with, 
high  respect  in  Westminster  Hall.  In  the  ordinary 
course  of  things  such  a  lapse  of  time,  from  the 
natural  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  particular 
department  of  law  investigated  by  Mr.  Mayne 
there  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  time, 
industry,  and  learning.  Consequently,  the  publi- 
cation of  a  new  edition  is  not  premature.  On  the 
contrary,  it  was  high  time  that  the  profession  should 
be  supplied  with  a  treatise  condensing  and  arranging 
the  matter  brought  into  existence  by  the  contested 
cases  of  that  period.  It  is  perfectly  intelligible 
that  Mr.  Mayne's  absence  from  England  and  the 
toil  of  his  professional  career  have  prevented  him 
from  undertaking  this  duty  himself.  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  discharge  thereof  might  fairly  have  been 
anticipated,  and  who  in  the  result  has,  we  think, 
not  disappointed  the  ^-easonable  expectations  formed 
concerning  him. 

"  Mr.  Lumley  Smith  has  evidently  been  actuated 
by  a  modest  desire  not  to  despoil  the  original  author 
of  well-earned  fame.  He  has,  as  far  as  possible, 
retained  the  primary  form  of  the  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  from  what  he 
himself  has  written,  by  enclosing  all  the  later  matter 
in  brackets,  adding  a  brief  separate  chapter  on  the 
assessment  of  damages  in  the  Court  of  Chancery 
under  Lord  Cairns's  Act,  21  &  22  Vict.  c.  37.  He 
has  also  cited  many  Scotch  and  Irish  cases,  and  the 
leading  American  decisions  of  recent  date. 

"  One  word  with  regard  to  the  book  itself  wiil  not 
be  out  of  place.  It  is  well  printed,  in  an  excellent 
form,  and  of  a  convenient  size — no  small  considera- 
tions in  a  text-book,  which,  from  the  nature  of  its 
contents,  is  useful  rather  for  reference  than  for 
study.  Good  looks  in  a  book  set  off  its  intrinsic 
merits,  just  as  an  imposing  appearance  adds  to  the 
dignity  and  influence  of  a  judge." — Law  Jourrial. 


3  2  STEVEITS  &  HAYHES,  BELL  YABD,  TEMPLE  BAB. 

In  8vo.,  price         ,  sewed, 

TABLE  of  the  FOEEIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agrege  k  la  P'aculte  de  Droit  de  Paris  ;  Professeur  h. 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 

In  one  volume,  demy  8vo.,  1866,  price  los.  6d.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 
RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer," 
— Solicitor^  journal. 

'*  We  have,  indeed,  met  with  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us  ;  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method." — 
American  Law  Review, 


In  8vo,,  price  lOf.  6(/.,  cloth, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  the  DOCTRINE  OF  Com- 
mercial Fraud.     By  W,  F.  Finlason,  Barrister-at-Law. 

"  It  will  probably,  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gurney  directors  is 
forgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  AH  who  perused  the  report  of  this  case  in  the 
columns  of  the  Times,  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  publish  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking 
before  doing  so,  that  the  charge  to  the  jury  has 
been  carefully  revised  by  the  Lord  Chief  Justice." 
— Law  Times. 


i2mo.,  1866,  price  lOf.  6^.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  of  ENGLAND  &  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmore 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo.,  1867,  price  \os.  td.,  cloth, 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUs  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 

"Mr.  Pemberton  has  with  great  care,  brought    I    will  probably  be  applied  to  future  cases."-^<>/j. 
together  and  claiismed  all  these  conflicting  cases,        citor^  youmal. 
and  has,  as  far  as  may  be,  deduced  principles  which    | 


In  8vo.,  1873,  price  S-f-.  doth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.     By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 
"  Mr.  Robinson's  book  may  be  recommended  to  I   tioner  with  a  useful  supplement  to  larger  and  m„r. 
the  advanced  student,  and  will  furnish  the  practi-  I  complete  works."-.y«/^fcrf-  y«°w" 


STEVENS  &  H&YKES,  BELL  YABD,  TEMPLE  BAB.  33 

ELECTIOISr       L^  ^W. 

In  crown  8vo.,    1^74,   price   I4J'.,   cloth, 
A    MANUAL    OF    THE 

PEAOTIOE    OF    PARLIAMENTAEY    ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN    CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AND  THE 

f ato  flf  €lfrti(m  %^mu%,  feru^  ftartias,  i  HUpl  |ag«wnte. 

WITH 

AN   APPENDIX    OP   STATUTES  AND   AN   INDEX. 

By  henry  JEFFREYS   BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 

FOURTH     EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  Law^  including  the  Ballot  Act,  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited    by    HENRY     HARDCASTLE, 

OF  THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"  We  have  just  received  at  a  very  opportune    ,   is  known  as  one  of  the  joint  editors  of  O'Malley 
moment  the  new  edition  of  this  useful  work.     We    '    and  Hardcastle's  Election  Reports,  has  done  his 


need  only  say  that  those  who  have  to  do  with 
elections  will  find  '  Bushby*s  Manual  *  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  the  recent  changes  of 
the  law." — Law  Journal. 

"As  far  as  we  can  judge,  Mr.  Hardcastle>  who 


work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work." — Soli- 
citors' youmal. 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  8j.,  cloth, 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.    By  Henrv  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
IS  supplied  the  Act  and  the  Rules.  "We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Law  Times. 


"  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 
guide.  Beginning  with  the  effect  of  the  Election 
Petitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  'particulars'  will  be  found 


Now  ready,  Volume  I.,  price  30s.;  Volume  II.,  price  24s.; 
and  Volume  III.,  Part  I.,  price  5^. 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS   ACT,    1868. 

BY  EDWARD   LOUGHLIN   O'MALLEY  and  HENRY   HARDCASTLE, 

Barkistees-at-Law. 
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^ttbeitji  aiill  ^a^iui'  Series!  of  Jdepriixtt  of  tl^e  dEiirlg  i&eportersf. 

SOME  RARE  LAW  BOOKS. 

[J't-om  "  The  Albany  Law  Journal."] 
"  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particularly  grati- 
fying to  the  esthetic  department  of  the  human  organism'  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  degree  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  marked  contrast  to  even  the  very 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issued  by  Messrs. 
Stevens  &  Haynes,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechanical  execution  would  delight  the  heart  of  Aldus 
Manutius,  Thuanus,  or  any  other  admirer  of  elegant  editions.  The  black  letter  type  of 
the  originals  is  faithfully  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  have  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  have  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 

"This  enterprise  of  Messrs.  Stevens  &  Haynes  is  a  matter  of  universal  Interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  have  reproduced 
are  those  which  were  the  scarcest,  and  for  copies'  of 'which  the  most  exorbitant  prices 
were  demanded.    The  following  is  a  brief  description  of  the  matter  of  these  volumes." 


BELLEWE'S  CASES,  T.  KICHARD  U. 


In  8vo.,  price  3/.  3s.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND.. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert,  et  Brooke.  Per 
RiGHARD  Bellewe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition, 


"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Caiuida  Law  Journal. 

*' We  have  here  a  faC'simile  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
.perfect  gem.-Qf  antique  printing,  and  forms  a  most 
mteresting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls :  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  our  legal  history ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form— that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is,  therefore,  one  of  the  most  mtelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times, 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  price  3/.  3J*.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  numerous 
Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law, 

f)eace  and  prosperity  of  every  nation  than  good 
aws  and  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning  with 
the  reporters  of  the  Year  Books  from  1  Edw.  III. 
to  12  Hen.  VIII. — being  near  200  years — and  after- 
wards to  the  time  of  the  author."— Cano^  Law 
Journal. 


"  The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain/  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows :  *  Nothing  conduces  more  to  the 
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SitebtnM  antt  l^aencS'  ^er£eS  at  3a«pr(ntS  of  tje  ffiarlg  EejorterS. 
CHOYCE    CASES   IN   CHANCERY. 


In  8vo.,  price  2/.  2s.,  calf  antique, 

THE  PMOTICE  OF  THE  HIGH  COURT  01  CHANCERY, 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.      And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 
"This  volume,  ia  paper,  type,  and  binding  (like  **  Bellewe's  Cases  ")  is  a  facsimile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Laixi  journal. 

In  8vo.,  price  3/.  3j-.,  calf  antique, 

SIR  G.   COOKE'S   COMMON   PLEAS   REPORTS 

In  the  Reigns  of  Queen  Anne,  and  Kings  George  I.  and  II. 

The  Third  Edition,   with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BUCKNILL,  of  the  Inner  Temple,  Barrister-at-Law. 
"  Law  books  never  can  die  or  remain  long  dead        an  old  volume  of  Reports  may  be  produced  by  these 
so  long  as  Stevens  and  Haynes  are  willing  to  con-        modern  publishers,  whose  good  taste  is  only  equalled 
tinue  them  or  revive  them  when  dead.*    It  is  cer-        by  their  enterprise." — Canada  Law  yowmal. 
tainly  surprising  to  see  with  what  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  4^.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 


"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S   (W.)   REPORTS. 

In  8vo.,  1873,  price  4/.  4^.,  calf  antique, 
Kelynge'S  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.     1873. 


KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

'In  8vo.,  1873,  price  4/.  4f.,  calf  antique, 
Kelyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  O'ueen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
ncuei before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
iNGS  IN  Cases  of  High  Treason,  first  pubhshed  in  1793.  The  whole  ^refully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 

Barrister-at-Law.  ,      „    ,,         e.         .^x, 

-   '  goodservicerenderedby  Messrs.  Stevens  &  Haynes 

to  the  profession.  .  .  Should  occasion  arise,  the 
Crown  prosecutor  as  well  as  counsel  for  tjhe  prisoner 
will  find  in  this  volume  a  complete  vade  mecum^  of 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Littfe  do  we  know 
of  the  mines  of  legal  wealth  that  he  bur.ed  m  the 
old  law  books.  But  a  careful  exammation,  either  01 
the  reports  or  of  the  treatise  embodied  m  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


Will  nnU  111    lillS   VUlUUic  0.  v.uiJipit^i.(i    f»«**c    tfn.f,i*/n.  ui 

the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Canada  Law  Journal. 
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§>Ubmg  antr  f^agneS'  ^trkg  of  aa^rtitW  of  ii)e  ffiarls  ^epaxUrg. 
SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY  CASES. 


In  octavo,  1876,  price  4/.  4s.,  best  calf  binding, 

SHOWEH'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED   UPON    PETITIONS. 
AND  WRITS   OF   ERROR. 


FOURTH      EDITION. 

COHTAZHXITG    ASDZTIOHAi;    CASES   VOT   HITHERTO    REPORTED. 


REVISED  AND   EDITED   BY 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-Law ; 

Editor  of  "Kelyng's  Crown  Cases,"  and  "Hall's  Essay  on  the  Rights  of  the  Crown 

in  the  Seashore." 

PUBLISHERS'    ADVERTISEMENT. 

Like  the  original  Editions  of  the  other  volumes  of  Reports  which  form  our 
series  of  reprints,  this  collection  of  Cases  in  Parliament,  by  Sir  Bartholomew 
Shower  has  long  been  out  of  print  and  difficult  to  obtain.  This  fact  alone 
would  not  have  decided  us  to  reprint  the  work,  but  as  Bridgman,  in  his 
"Legal  Bibliography,''  writes  thus  of  Shower's  Cases  in  Parliament, 
"  These  Cases  are  learnedly  reported,  and  the  arguments  of  the  Counsel, 
as  well  as  of  the  Judges,  are  recorded  in  a  very  able  manner,"  and, 
further,  being  in  possession  of  some  Appeal  Cases  heard  and  decided 
between  the  years  17 26-1 7 3 3,  not  hitherto  reported  in  the  series  of  House 
of  Lords  Reports,  and  having  the  advantage  of  the  editorship  of  Mr. 
R.  L.  Loveland,  of  the  Inner  'Temple,  we  believed  that  a  new  Edition, 
in  the  more  convenient  form  of  an  octavo  volume,  incorporating  the 
above-named  new  cases,  would  be  welcomed  by  the  Profession,  as  well 
as  enable  the  custodians  of  all  public  libraries  to  complete  or  add  to  their 
series  of  English  Reports ;  we  therefore  have  produced  this  Fourth  Edition 
of  Shower's  ParUamentary  Cases,  which  we  commend  to  the  notice  of 
those  who  possess  our  new  Editions  of  Bellewe,  Cooke,  Cunningham, 
Brooke's  New  Cases,  Choyce  Cases  in  Chancery,  Wm.  Kelynge,  and 
Kelyng's  Crown  Cases. 

T    J       jf       c  r  "^^^  Publishers. 

London,  May  1876. 

Other  Volumes  are  in  Progress. 
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THE 

NOTICE   TO   SUBSCRIBERS   AND   THE   PUBLIC. 

This  old-established  Legal  Periodical,  the  only  English  Quarterly- 
Review  of  Jurisprudence,  (commenced  in  1828,)  having  passed  into 
the  hands  of  new  proprietors,  and  under  new  editorship,  is  now 
published  in  its  old  form,  as  a  Quarterly,  in  November,  February, 
May,  and  August,  at  Five  Shillings  per  number.  The  first  number 
of  the  Fourth  Series  appeared  in  November,  1875. 

A  feature  of  great  practical  utility  in  this  New  Series  is 

A  QUARTERLY  DIGEST  OF  CASES 


REPORTED   IN    THE 


Law  Reports,  Law  Journal  Reports,  Law  Times  Reports,  and 
the  Weekly  Reporter.  Particular  attention  is  also  paid  to 
Foreign  and  Colonial  Jurisprudence,  and  the  Magazine  will,  as 
ever,  afford  its  best  support  to  all  measures  calculated  to  advance 
the  true  interests  of  Legal  Science  and  of  the  Profession. 


T^e  Ntimh'er  for  November  1876,  being  No.  222,  or  the  Fifth  No.   of  the 
Fourth  Series,  contains  the  following  Articles,  &'c.  : — 

I.  Address  on  the  Amendment  of  the  Law.     By  Farrer  Herschell, 

Q.C.,  M.P. 
II.  Studies   that   help    for    the    Bar.      Part   III.    Rhetoric.      By    Sir 
Edward  Creasy,  M.A. 

III.  The  Public  Worship  Facilities  Bill.     By  Chancellor  Burton. 

IV,  On  the  Codification  of  the  Laws  of  Bills  of  Exchange.     By  H.  D. 

Jencken,  Barrister-at-Law. 
V.  The  New  Science  of  Law.     Part  II.     By  A.  P.   Sprague,  of  the 

U.  S.  A.  Bar. 
VI.  The  Public  Right  of  Navigation.     By  G.  Stegmann  Gibb,  LL.B. 
VII.  Reviews  of  New  Books. 
VIII.  Quarterly  Digest  of  all  Reported  Cases,  &c. 

An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad. 
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THE  INDIi\.N  JURIST. 


A     LEGAL     PUBLICATION 

For  the  Three  Presidencies  of  India. 


ANNUAL     SUBSCRIPTION. 

To  The  Indian  Jurist  (24  Nos.)  

To  Ditto  Half-Yearly  (12  Nos.)  

To  Ditto  Quarterly  (6  Nos.)     

Single  Copy,  Two  Shillings  and  Sixpence. 

1^"   The  above  Rates  include  Postage  to  England. 


£■2.    o    o 

;fl         O        O 

£0  10    o 


PART  I.  will  be  Published  on  the  1st  of  each  Month. 
PART  II.  on  the  15th  of  each  Month. 
From  1st  January,  1877. 


This  Periodical  of  80  Pages  Monthly  is  the 

CHEAPEST     PUBLICATION     IN     INDIA. 


Subscribers  favouring  the  Agents  in  London  with  a  "  Leading  Article  "  on  any 
purely  legal  subject,  will  find  the  Honorarium  liberal. 


Barristers,  Solicitors,  and  Agents  having  Cases  before  the  Privy  Council,  and 

Members  of  the  Civil  Service  in  Training  in  England  for  the 

Indian  Service,  will  find  these  Journals  invaluable. 


AGENTS. 

Messrs 

TH ACKER,  VINING  &  CO 

.     Bombay. 

THACKER,  SPINK  &  CO 

Calcutta. 

PEAKE,  ALLEN  &  CO 

.       LUCKNOW. 

JOHN  &  CO 

.    Allahabad. 

C.  FOSTER  &  CO 

Madras. 

W.  BULL     

..    Lahore. 

STEVENS  &  HAYNES,  Bell  Yard,  Temple  Bar    . 

.    London. 

STEVENS  &  HAYNES,  BELI  YARD,  TEMPLE  BAB. 
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DICTIONARIES^ETC. 

In  Four  Volumes,  4to.,  price  7/.,  cloth, 

^   DICTIONARY  OF  THE  ENGLISH  LANGUAGE 

FOUNDED  ON  THAT  OF  Dr.  SAMUEL  JOHNSON  AS  EDITED 

BY  THE  Rev.  H.  J.  TODD,  M.A. 

WITH  NUMEROUS  EMENDATIONS  AND  ADDITIONS. 

By  R.  G.  LATHAM,  M.A.,  M.D.,  &c., 

LATE  FELLOW  OF  KING'S  COLLEGK.   CAMBRIDGE;  AUTHOR  OF   "THE  ENGLISH   LANGUAGE,"  ETC. 


The  special  excellence  of  the  present 
over  all  previous  editions  will  be  found  in 
theetymological  department."— >/5«^«//. 
"  Though  nominally  based  on  Johnson's 
DicUonary,  so  much  of  the  original  text  is 
discarded  as  imperfect  or  erroneous,  and 
the  additions  in  every  department  are  so 


numerous  and  extensive,   that  it   may  be 

regarded  virtually  as  a  new  book 

Dr.  Latham's  Dictionary  deserves  to  be 
studied  by  every  one  interested  in  the 
language ;  as  a  book  of  reference  it  is 
admirably  fitted  for  general  usefulness." — 
Edinburgh  Review. 


In  One  Volume,  8vo.,  price  24J.,  cloth, 


A  DICTIONARY  OF  THE  ENGLISH  LANGUAGE. 

ABRIDGED  BY  THE  EDITOR  FROM  THAT  OF  Dr.  JOHNSON 
AS  EDITED  BY  R.  G.  LATHAM. 


"  In  this  volume,  a  bulky  work  of  more  than  three 
thousand  pages  in  quarto  has  been  reduced  to  a 
compendium  of  moderate  dimensions  in  octavo, 
the  substance  of  Johnson's  great  work  as  edited  by 
Dr.  Latham  having  been  carefully  preserved.  The 
large  reduction  of  matter,  thus  rendered  inevitable, 
has  been  effected  chiefly  in  the  extracts  given  in 
the  way  of  authority  and  illustration.  In  the  larger 
edition  these  extracts  were  both  numerous  and  (in 
certain  cases)  long;  since  of  every  word,  whether 
rare  or  common,  an  example  with  a  context  was 
given,  while  in  many  cases,  especially  with  scien- 
tific terms,  the  examples  were  expansions  of  the 
definitions,  and  when  more  authors  than  one  were 
quoted,  there  were  sometimes  differences  between 
them.  But  although  the  omission  of  extracts  re- 
lating to  terms  of  science  has  been  by  no  means 
total,  ample  room  has  been  left  for  the  entry  of  the 
sepsurate  words ;  all  of  which,  or  nearly  all,  are 
retained. 

"  The  progress  of  philosophical  and  historical 
knowledge  makes  it  impossible  to  follow  the  long- 
established  method  of  dealing  with  the  English 
language  as  one  and  indivisible.  It  is  therefore 
no  longer  premature  to  treat  it  as  a  unity  made 
up  of  three  different  and  well-marked  dialects. 


distinguished  by  recognised  differences  of  structure 
which  were  never  so  well  understood  and  insisted 
on  as  they  are  at  the  present  time.  Accordingly, 
in  the  *  Historical  Sketch  of  the  English  Language ' 
prefixed  to  this  volume,  the  Editor  has  carefully 
traced  the  history  of  these  three  languages  or 
dialects,  and  their  relations  to  the  present  spoken 
language. 

"  But  the  principle  that,  more  than  this,  has 
determined  the  present  arrangement  is  the  fact 
that,  whether  we  use  the  word  latf,guage  or  dialect^ 
each  of  the  three  is  represented  by  a  definite  and 
iniportant  literature.  (i  )  The  West-Saxon  cul-' 
minates  as  the  literature  of  the  times  before  the 
Norman  Conquest,  and  the  fact  of  its  not  having 
been  the  direct  and  lineal  ancestor  of  the  present 
standard  English  has  long  been  understood. 
(2,)  The  Northumbrian  is  represented  by  the 
lowland  Scotch,  which  up  to  the  union  of  the  two 
Crowns  was  as  much  a  different  language  from  the 
English  of  South  Britain  as  the  Portuguc<;e  is  a 
different  language  from  the  Spanish,  or  the  Danish 
from  the  Swedish.  (3.)  The  present  classical, 
standard,  typical,  or  literary,  English  is  Midland 
or  Merctii?i;  and  this  is  the  one  with  which  the 
present  Dictionary  is  most  specially  connected." 


In  8vo,,  1876,  price  21s. ^  cloth, 

LATIN   MAXIMS    AND    PHRASES, 

COLLECTED  FROM  THE  INSTITUTIONAL  WRITERS  OF  THE  LAW  OF 

SCOTLAND  AND  OTHER  SOURCES. 

WITH  TRANSLATIONS  AND  ILLUSTRATIONS. 

By  JOHN  TRAYNER,  Advocate. 
SECOND    EDIT/ON. 

A    NEW   LAW   DICTIONARY. 

By  ARCHIBALD  BROWN. 

[See  ante,  page  26. 
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BIBLIOTHECA  LEQUM. 

In  i2mo.  (nearly  400  pages),  price  2j,,   cloth, 

A   CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1876.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers  ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  &c.  ^^ 

In  small  4to.,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians, 

A    CATALOGUE    OF    THE    REPORTS 

IN  THE  VARIOUS   COURTS   OF  THE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND, 

Etc.,  Etc. 
ARRANGED   BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES, 

Law  Publishers. 

In  royal  8vo.,   1872,  price  z%s.,  cloth, 

AN  INDEX   TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

and  to 

COMMON  AND   COMMERCIAL   FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on,  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Literature  and  Art.*' 


"  We  cannot  close  this  review  of  Mr.  Copinger's 
publication  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it:  *  Knowledge  is  of  two 
kinds ;  we  know  a  subject  ourselves,  or  we  know 
where  we  can  find  information  upon  it,' 

"  Mr.  Copinger  has  not  only  designed  an  Index 
which  cannot  fail  to  be  of  practical  use,  but  has 


successfully  elaborated  the  work  designed  by  com- 
bining a  perspicuous  order  of  arrangement  with  a 
most  exhaustive  table  of  contents,  and  most  copious 
references  to  precedents.  The  Index  is  arranged 
in  alphabetical  order^  with  subdivisions  of  an  analy- 
tical nature,  the  latter  being  made  throughout  sub- 
servient to  the  former." — Laiv  JouniaL 


In  8vo.,  1871,  price  5^.,  cloth, 

THE   LAW   OF  NEGLIGENCE, 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  America. 

By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion  ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 

"  I  would  also  refer  to  some  ingenious  remarks  is  about  to  devote  his  attention  to  other  subjects, 

as  to  the  misapplication  of  the  term  'gross  neg-  which,  from  the  success  of  his  first  attempt,  we 

ligence*  which  are  to  be  found  in  a  very  good  book  shall  expect  to  see  him  elucidate  considerably.     If, 

—Campbell's  Law  of  Negligence." — Mr.  Justice  however,  he  should  ever  find  tL-ne  to  expand  this 

Willes  in  the  case  of  "  Oppenhei-K  v.  White  Lion  tract  on  the  Law  of  Negligence  into  a  complete 

Hotel  Co."  treatise,  we  shall  expect  to  find  it  one  of  the  most 

"  We  presume  from  this  being  styled  the  first  of  satisfactory  text-boolcs  on  English  law." — Solicitor^ 

a  series  of  practical  Law  Tracts,  that  Mr.  Campbell  JoKrnal. 
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Nffiu  Ready,  Second  Edition  in  one  vohtme  of  looo  pages,  royal  8vo., 
price  tfis.,  cloth, 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE   UPON  THE  JUDGMENTS,   DECREES 
AND   ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH  COMPLETE  FORMS  OF  ORDERS. 

^econtr  gBttt'tton,  tonst&eralitg  cnlawtr^ 
ByLOFTUS     LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature  ; 
Author  of  •*  The  Practice  in  Equity  by  way  of  Revivor  and  Supplements^ 


REVIEWS    OF    THE    FIRST    EDITION. 

*|This  is  a  work  with  an  unpretending  title,  which  in  reality  contains  much  more  than  would  naturally 
be  inferred  from  its  title  page.  .  .  .  The  work  before  us  contains,  not  only  a  copious  and  well-selected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  {and  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but.  also  a  series  of, notes,  in  which  the  result  of  the 
leading  cases  is  succinctly  given  in  a  highly-convenient,  though  somewhat  fragmentary,  form ;  by  the 
light  of  which  the  practitioner  will,  in  all  ordinary  cases,  be  easily  able  to  adapt  the  opposite  precedent 
to  the  general  circumstances  of  his  own  case.  We  consider  the  book  one  of  great  merit  and  utility,  and 
we  confidently  recommend  It  to  the  consideration  of  the  Profession." — Solicitors^  youmal. 

"  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  has 
had  the  benefit,  therefore,  of  patient  care,  and  patience  and  care  having  been  backed  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  been  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Bench  a  very  decided  acquisition. 

"  Mr.  Pemberton  has  digested  the  cases  without  expressing  any  opinion  as  to  their  soundness  or  applica- 
bility—not  giving  head  notes  as  too  many  text  writers  are  fond  of  doing,  without  taking  the  trouble  to 
consider  whether  the'reporter  has  correctly  epitomised  the  case,  but  stating  in  a  few  words  the  effect  of 
each  decision.  This  makes  the  work  a  compendium  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  looked  through  it  more  than  once ;  we  have  carefully  examined  the 
citations,  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  and  its  execution, 
and  we  feel  that  Mr.  Pemberton  has  placed  the  entire  profession  under  a  lasting  obligation." — Law  Times. 

*'  A  somewhat  hasty  investigation  of  the  book  has  disclosed  evidence  of  the  conscientious  labour,  regard 
for  accuracy,  comprehensiveness,  and  practical  aim  of  the  Author.  At  this  transitional  period,  Mr. 
Pemberton's  work  must  prove  of  great  value  to  the  Practitioner  in  both  branches  of  the  Profession, 
harmoniously  combining,  as  it  does,  those  portions  of  the  Old  Procedure  in  Chancery  left  unaffected  by 
the  Judicature  Acts  and  Rules,  with  that  large  portion  of  the  NewProcedure  which  the  Acts  and  Rules 
have,  without  ambiguity,  demonstrated."— I. <2W  Magazine  a?id  Review. 

*'  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
but  even  necessitated,  a  new  publication  of  forms  of  judgments  and  orders.  We  may  safely  say  that  Mr. 
Loftus  Leigh  Pemberton's  work,  in  our  opinion,  should  take  its  rank  among  the  most  valuable  publications 

that  have  been  issued  o!  late.  ^   v     c-  /-       .     r  t  j-  tj     r  ■      ,,- 

"  Mr  Pemberton's  position  as  one  of  the  registrars  of  the  Supreme  Court  of  Judicature  would  of  itself 
be  a  guarantee  of  the  genuineness  and  correctness  of  his  precedents.  The  title  indicates  that  his  work 
contains  forms  of  judgments  and  orders  of  the  Court  of  Appeal  and  High  Court  of  Justice,  though  we 
must  explain  that  these  are  chiefly  in  reference  to  actions  assigned  to  the  Chancery  Division.  But  the 
scope  of  the  book  goes  far  deeper  and  wider  than  its  title  would  intimate ;  the  forms,  indeed,  are  very 
numerous  and  comprehensive,  all  such  2l%  are  likely  to  be  used  in  the  ordinary  practice  of  the  Chancery 
Division  being  embodied  ;  but  beyond  these,  and  subjoined  thereto,  the  rules  and  orders  with  explanatory 
notes  and  the  supplementary  treatises  on  the  practice,  backed  up,  in  all  cases  where  authorities  are  needed, 


he  ould  reasonably  1 ^ -  ,        .    -         •      j      ^rn.         j-  c'  f  ■   j     -  1 

that  nothing  which  ought  to  have  found  place  therein  is  omitted.  The  ordinary  forms  of  judgments  and 
orders  the  nucleus  of  the  book,  have  in  most  cases  been  settled  and  approved  by  the  judges  ;  still  there  is 
Tjlentv'of  original  matter  in  this  book,  and  the  industry  displayed  and  the  amount  of  knowledge  of  practice 
embodied  are  worthy  of  the  highest  encomium.  Mr.  Herbert  Jackson,  of  the  Chancery  Registrar's  office, 
deserves  a  few  words  of  commendation  for  an  admirable  index  to  the  work— a  feature  of  the  utmost 
importance."— Xaa/  Journal. 
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In  the  Press,  in  ope  volume;  8vo., 

A  CONCISE  TEEATISE  ON  THE  STATUTE  LAW 

or"  THE 

LIMITATION  OF  ACTIONS. 

By    henry    THOMAS    BANNING, 

OF  THE   INNER  TEMPLE,    BARRISTER-AT-LAW. 

In  8vo.,  1876,  price  Ss.,  cloth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  i86j2,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  By 
Edward  Morton  Daniel,  of  Lin<;oln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  beep  very  carefully  done. 
It  'commences  with  an  outline  of  the  general  law  of  trade  piarks,  in  which  the  distinctions  between  the 
privileges  of  letters  patent,  cppy right,  and  the  protection  afforded  by  trade  marks  are  neatly  indicated.  It 
the^  proceeds  to  treat  of  the  practice  under  the  new  Act,  and  this  is  the  really' valuable  part  of  the  book. 
The  author  4ia9  evidently  taken  pains-to  make  himself  acquainted  with  the  various-points  which  have  arisen 
since  the  registry  was  opened  at  the  copimencement  of  the  ^£ar,  and  his  directions  to  readers  are  clear  and 
precise.     Mr.  Daniel's  book  is  a  satisfactory  and  useful  guide."— 7^  Engituer. 

"  This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law,  as  far  as  practically  required, 
on  the  subject  of  trade  marks.  The  introduction,  which  is  concise  and  clearly  written,  gives,  in  four  short 
chapters,  the  general  principles  of  the  law,  the  remedies  for  infringement  oftra.de  marks,  the  new  legisla- 
tion, and  practical  directions  as  to  registration  under  the  new  Act,  the  last  chapter  being  especially 
valuable.  The  second ,part  of  the  work  consists  of  the  Act  itself,  with  short  notes,  followed  by  some 
forms  in  addition  to  those  contained  in  the  schedules  to  the  Act.  Then  follows  the  Merchandise  Marks 
Act  1872,  treated  in  a  similar  manner.  A  copious  and  well-compiled  index  completes  the  work.  The 
publication  is  opportune,  the  subject  being  one  which  must  nearly  concern  a  considerable  portion  of  the 
public,  and  it  may  be  recommended  to  all  who  desire  to  take  advantage  of  the  protection  afforded  by 
registration  under  the  new  legislation.  It  is  practical,  and  seems  to  be  complete  in  every  respect.  The 
volume  is  well  printed  and  neatly  got  up." — Law  Times. 

In  8vo.  1876,  price  2J.,  sewed,  * 

ON 

THE  ABOLITION  OF  CAPITAL  PUNISHMENT. 

EMBRACING  MORE  PARTICULARLY  AN  ENUNCIATION  AND  ANALYSIS 

OF  THE  PRINCIPLES  OF  LAW  AS  APPLICABLE  TO  CRIMINALS  OF 

THE  HIGHEST  DEGREE  OF  GUILT. 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Temple,  Esq.,  Barrister-at-Law  ; 

Author  of  "  The  Law   of  Copyright  in  Works  of  Literature  and  Art,"   "  Index  to 

Precedents  in  Conveyancing,"  "  On  the  Custody  and  Production  of  Title  Deeds." 

"  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  collection  we  have  seen  of  facts  and 

quotations  from  eminent  jurists,  statistics,  and  general  information  bearing  on  the  subject  of  capital 

punishment." — Manchester  Courier. 


In  one  volume,  8vo.,  1876, 

^    TREA.TISE 

ON   THE 

LAW  OF  REVIEW  IN   CRIMINAL    CASES. 

WITH  A  COMMENTAEY 

ON  THE  SUMMARY  PROCEDURE  ACT,  1864,  AND  THE  SUMMARY 

PROSECUTIONS  'APPEALS  (SCOTLAND)  ACT,  1875. 

WITH    AN    APPENDIX 

CONTAINING  THE  STATUTES ;    WITH  NOTES  AND  CASES. 

By  The  Hon.  HENRY  J.  MONCREIFF, 


ADVOCATE. 
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Just  ready,  in  8vo.,  price  6s.,  cloth, 

THE  PAETITION  ACTS,  1868  AND  1876. 

A  MANUAL  OF  THE 

LAWOFPAETITION  AND  OF  SALE  IN  LIEU  OF  PARTITION. 

tVM  the  Decided  Cases,  and  an  Appendix  containing  Decrees  and  Orders. 

By  W.   GREGORY  WALKER, 

OF   LIN'COLN's    inn,    BARRISTER-AT-LAW,   B.A.   and   late  scholar   of   EXETER  COLLEGE,    OXFORD. 

In  8vo.,  1875,  price  2ij.,  cloth, 

A  TREATISE  on  the  LAW  and  PRACTICE  RELATING  to  INFANTS. 

By  ARCHIBALD    H.  SIMPSON,  M.A., 

Of  Lincoln^  s  Intiy  Esq.j  Barrister-at-Law,  and  Fellow  of  Chris  fs  College,  Cambridge, 


"Such  a  book  was  decidedly  wanted.  If  Mr. 
Simpson  had  not  before  him  aa  entirely  new  and 
unexplored  field  for  his  work,  he  is  at  least  to  be 
congratulated  upon  having  discovered  an  arena  in 
which  he  might  expend  a  large  amount  of  useful 
and  profitable  labour. 

*'  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per- 
sons and  their  property,  .and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time." — Soliciior^  journal, 

*'  Its  law  is  unimpeachable  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles."— Xaw 
Times. 

"  Mr.  Simp'^on  divides  his  subject  into  four 
parts.  In  the  first  he  discusses  the  Capacities  and 
Incapacities  of  Infants  ;  in  the  second,  the  Relation 
of  Parent  and  Child  ;  in  the  third,  that  of  'Guardian 
and  Ward  ;  while  the  fourth  part  is  devoted  to  the 


Peculiarities  of  Procedure  caused  by  the  Presence 
of  an  Infant  as  a  Party.  Under  these  divisions 
Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  The  effect  of  legal  decisions  and  of  legisla- 
tive enactments  is  stated  without  superfluous  com- 
ment or  unnecessary  speculation,  and  Mr.  Simpson 
has  economised  his  space  by  avoiding  the  common 
practice  of  reprinting  large  masses  of  text  from  the 
Statutes  and  Law  Reports.  Fulness,  however,  has 
by  no  means  been  sacrificed  to  brevity,  and,  so  far 
as  we  have  been  able  to  test  it,  the  work  omiis  on 
point  of  any  importance,  from  the  .earliest  cases  to 
the  last.  In  the  essential  qualities  of  clearness, 
completeness,  and  orderly  arrangement  it  leaves 
nothing  to  be  desired. 

**Xawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they -require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success.'* 
— Law  MagazzTte,  February,  1876. 


In  8vo.,  1875,  price  6j.,  cloth, 

THE  LAW  OONOEKNING  THE 
EEGISTRATION  OF  BIRTHS  AND  DEATHS 

IN 

EN&LAND   AND  WALES,  AND  AT   SEA. 

Beine  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  Edited  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index.  By  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Barrister-at-Law.  


■"  Mr  Flaxman's  unpreteniKUS  but  admv 
rable  iktU  book  makes  the  duties  of  all  pari tes 
muier  ike  Act  abundantly  clear.  .  .  .  Lawyers 
■mill  find  the  book  not  only  handy,  but  also  instruc- 
tive a,^  suggestive.  To  registrars  andallpersom 
engaged  in  the  execution  o/thelaw.thebookwill 
beiJOialuable.  The  index  occupies  thirty-five  pages, 
and  is  so  full  that  information  on  a  minute  point  can 
be  obtained  witbout  trouble.  It  is  an  mdex  that 
must  haveoDst  the  author  much  thought  and  time. 
The  statements  of  what  is  to  be  done,  who  may  do 
it  and  -what  must  not  be  done,  are  so  clear  that  it 
il well  nigh  impossible  for  any  one  who  consults 
the  book  to  err.    Those  who  use  '  Flaxman's  Regis- 


tration of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly  merited." — Law 
Journal. 

"Mr.  Arthur  John  Flaxman,  barrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
*  The  Law  Concerning  the  Registration  of  Births 
and  Deaths  in  England  and  Wales,  and  at  Sea.' 
Mr.-Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  is  the  index,  which  fills  no  less 
than  45  out  of  a  total  of  H2  pages.  The  index 
alone  would  be  extremely  useful,  and  is  worth  the 
money  asked  for  the  work.'" — Law  Times. 
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THE     LAW     OS"     EXTRADITION. 


Second  Edition,  in  8vo.,  1874,  price  iSs.,  cloth, 

A    TREATISE     UPON 

THE   LAW   OF   EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  the  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

THE    CASES     DECIDED    THEREON. 
By    EDWARD    CLARKE, 

OF  LINCOLN'S   INN,    BARRISTER-AT-LAW,    AND  LATE  TANCRED   STUDENT. 

"Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review. 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation 

There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  Isiviyeu" —Solicitors'  yournal. 

' '  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a 
useful  book,  well  aiTanged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  "We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1843,  we  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  the  second  on  the  '  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  yournal. 

"  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.   Clarke's   work   comprises   chapters   upon   the   Duty  of 

Extradition  ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,   in  France,  &c.,  with  an  Appendix  containing  the  Conventions 

existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon 

The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Albany  Law 
yournal. 

The  Times  of  September  7,  1874,  in  a  long  article  upon  "Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  "Mr.  Clarke s  useful  Work 
on  Extradition." 


In  8vo.,  1876,  price  %s.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By  E.  B.  MICHELL  and  R.  B.  MICHELL,  Barristers-at-Law. 
"A  useful  manual  arranging  the  pradics  in  convenient  order,  and  givihg  the  rules  in  force  in  several 
Courts.     It  will  be  a  decided  acquisition  to  those  engaged  in  Appeals  from  India."— Zniti  Times. 
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PRACTICE  OF  CONVEYANCING. 


In  One  Volume,  8vo.,  1875,  price  14J.,  cloth, 

€UU  §ttU: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 
at  I^ato,  in  (Equity  anti  tii  91^attet:0  of  Contiejantino;, 

INCLUDING    COVENANTS   FOR   THE    PRODUCTION   OF   DEEDS    AND 

ATTESTED  COPIES  ; 

With  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act,  1874, 
^c.  dx'c.  (Sr»f. 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW  ; 
Author  of  "  The  Law  of  Copyright "  and  "  Index  to  Precedents  in  Conveyancing.'' 


"  T/iere  is  no  subject  on  which  a  practical  knowledge  is  more 
required  than  that  of  title  deeds  ;  and  this  volume  supplies  a  want. 
Mr.  Copinger  has,  in  his  well-written  chapters,  entered  most  fully 
and  thorozighly  into  the  special  subject  matter  of  his  work,  and  has 
accordingly  produced  a  book  worthy  of  being  used  by  every  careful 
conveyancer  who  knows  the  importance  of  studying  all  questions  of 
title."~T:B.^  Law. 

"  In  dealing  with  '  documentary  evidence  at  law  and  in  equity  and  in  matters  of  con- 
veyancing including  covenants  for  the  production  of  deeds  and  attested  copies,'  Mr. 
Cooineer  has  shown  discrimination,  for  it  is  a  branch  of  the  general  subject  of  evidence 
which  is  very  susceptible  of  independent  treatment.  We  are  glad,  therefore,  to  be  able 
to  approve  both  of  the  design  and  the  manner  in  which  it  has  been  executed. 

"The  work  opens  with  a  chapter  on  the  custody  of  title  deeds  (i)  generally, 
(2-\  between  trustees  and  cestuis  que  trust,  (3)  between  mortgagee  and  mortgagor,  and 
(l\  miscellaneous.  Chapters  II.  and  III.  treat  of  the  production  of  title  deeds  at  law  and 
in  eauitv  In  Chapter  IV.  the  author  considers  the  custody  and  production  of  title  deeds 
on  a  sale  (i)  as  relates  more  particularly  to  the  vendor,  and  (2)  as  relates  more  par- 
tkularlv  to  the  purchaser.  Chapter  V.  treats  of  the  nqn-production  of  title  deeds ; 
Chaoter  VI  of  the  purchaser's  right  to  the  title  deeds  ;  Chapter  VII  of  attested  copies  ; 
whilst  Chanter  VIII.,  which  will  prove  very  useful  to  conveyancers,  deals  with  covenants 
for  the  production  of  deeds.     There  is  an  elaborate  appendix  conta.ining  precedents. 

"  The  hterary  execution  of  the  work  is  good  enough  to  mvite  quotation,  but  the 
volume  is  not  large,  and  we  content  ourselves  with  recommending  it  to  the  profession.'  — 

Law  Times.  j  ■.-  . 
"  4  reallv  ffood  treatise  on  this  subject  must  be  essential  to  the  lawyer ;  and  this  is 
T.  t  w.  T,,vp  here  Mr.  Copinger  has  supplied  a  much-felt  want  by  the  compilation  of 
S^svXme  We  have  not^spa^ce  to  go  iZ  the  details  of  the  book;  it  appears  well 
Iri  J^ed  c  earlv  written,  and  fully  elaborated.  With  these  few  remarks  we  recommend 
Ssv^olume  to  our  readers.  It  may  be  remarked  that  there  is  an  appendix  added, 
tnis  r"'"";  nature  of  the  evidence  required  in  venfication  of  abstracts,  a  list  of  the 
searXf  and  inquiries  which  should  be  made  on  a  purchase  and  concluding  with  a 
selection  of  precedents  of  covenants  for  production  of  deeds."-Za7(/  Journal. 

In  8vo.,  1875,  price  gj.,  cloth. 

And  other  forms  relating  to  Land  in  Ireland ;  with  an  Introduction  and  Notes. 
By  John  Henry  Edge,  Barrister-at-Law. 
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In  One  thick  Volume,  8w.,  1874,  of  nearly  One  Thousand  Pages, 
price  42s.,  strongly  bound  in  -Cloth, 

A  MAQISTERIAL  &  POLICE  aUIDE: 

Bemg:  tlje  »»tatute  Hato, 

INCLUDING   THE  SESSION '-OF  1874, 

WITH  NOTES  AND  REFERENCES  TO  THE  DECIDED  CASES, 

RELATING  TO  THE  ■■ 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE   COUNTRY. 

With  an  Introduction   showing  the   General   Procedure  before   Magistrates 

both  in  Indictable  and  Summary  Matters. 

BY 

HENRY    C.    GREENWOOD, 

Stipendiary  Magistrate  for  the  District  of  the  Staffordshire  Potteries, 

AND 

TEMPLE     C.    MARTIN, 

Of  the  Southwark  Police  Court. 

NOTICES     OF     THE     WORK. 

LAW  TIMES. 

"For  the  form  of  the  work  we  have  nothing  but  commendation.     We  may  say  we  have 
here  our  ideal  law  book.     It  may  be  said  to  omit  nothing  which  it  ought  to  contain." 
SOLICITORS'  JOURNAL. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out. 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  whole  favourably." 

MORNINO  POST. 

"  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensure  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance." 

DAILY  NEWS. 
"  The  Magisterial  and  Police  Guide,  by  Mr.  Heniy  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.     It  ought  to  be  in  the  hands  of  all  who,  as  magisti  ates  or 
otherwise,  have  authority  in  matters  of  police" 

LIVERPOOL  MERCURT. 

"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — nay,  Smost 
mvaluable."  SATURDAY  REVIEW. 

"  Mr.  Greenwood,  stipendiary  magistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  the 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner." 

MIDLAND  COUNTIES  HERALD. 
"  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistrates  are  called 
upon  to  adjudicate,  systematically  arranged,  so  as  to  be  easy  of  reference.  It 
ought  to  find  a  place  on  every  Justice's  table,  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserve.^'' 
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GEHTITH'S  PEAOTIOE  OF  THE  SUPEEME  OOUET  OF  JUDIOATTJEE. 
In  one  volume,  8vo.,  1875,  price  20s.,  cloth, 

THE  SUPREME  COURT  OF  JUDICATURE  ACTS, 

1873   &   1875: 

With  the  Rules,  Orders,  and  Costs  thereunder  :  edited  with  Copious  Notes, 
References,  and  a  very  Full  Index,  and  forming  a  complete. Book  of 
Practice  under  the  above  Acts,  By  William  Downes  Griffith,  of  the 
Inner  Temple,  Barrister-at-Law ;  late  Her  Majesty's  Attorney- General  for. 
the  Colony  of  the  Cape  of  Good  Hope  ;  Author  of  *'  Griffith's  Bankruptcy," 


T/ie  abffve  bound  in  best  basil  leather -   25^. 

Do.  do.  law  calf 26J. 


Reviews  of  Mr.  W.  Downes  G-rifath's  Edition  of  the  Judicature  Acts. 


Mr.  Griffith's  notes  on  the  rules  are  very  volumi- 
nous. Thus  we  have  five  pages  on  the  decisions  as 
to  suing  persons  out  of  the  jurisdiction,  five  pages 
on  service  of  process,  nine  pages  on  misjoinder  and 
nonjoinder  of  parties,  three  pages  on  demurrers, 
thirteen  pages  with  a  host  of  cited  cases  on  dis- 
covery, twenty  pages  on  production  and  inspection, 
three  pages  on  notice  of  trial,  and  thirteen  pages  on 
abatement  of  actions  and  suits,  by  death,  marriage, 
insolvency,  &c.  There  is  in  these  elaborate  notes 
much  matter   of  great  value  and  interest.     The 


author  carefully  points  out  in  what  respect  any 
given  rule  follows  the  old  practice,  or  introduces 
any  new  elements.  The  itidex  is  remarkable  for 
its  unparalleled  copiousness y  and  too  much  applause 
cannot  be  bestowed  on  Mr.  Griffith  for  his  industry 
in  this  respect.  We  never  before  observed  in  any 
book  an  index  of  146  pages,  and  those  who  use 
Mr.  Griffith's  book  will  highly  appreciate  this  part 
of  it.  Neither  can  we  fail  to  praise  the  type,  paper, 
and  general  appearance  of  the  work,  which  are  all 
excellent." — Law  fournal. 


"  Mr.  Griffith,  as  we  have  already  had  occasion 
to  acknowledge,  has  completely  mastered  the  scope 
of  the  Acts.  His  anticipations  of  points  Ukely  to  arise 


in  practice  cannot  fail,  in  the  necessary  absence  of 
judicial  decisions,  to  be  of  great  value  to  tlie  prac- 
tising lawyer." — Law  Magazine. 


"  Mr.  Grififith  is  not  a  novice  in  legal  literature. 
He  attacked  the  very  formidable  subject  of  bank- 
ruptcy practice  under  the  Act  of  1 861,  in  building 
up  two  large  volumes  on  the  basis  of  Archbold.  In 
that  work  he  showed  capacity  for  collating  and 
arranging  cases,  and  the  Practice  has  proved  of  the 
greatest  possible  utility  to  bankruptcy  practitioners. 
The  same  capacity  which  served  him  in  dealing 
with  bankruptcy  practice  has  served  him  well  in 
his  treatment  of  the  Judicature  Acts.  The  industry 
and  care  which  he  has  bestowed  upon  the  mdex 
have  produced  a  complete  digest  of  the  enactments. 
This  index  is  by  far  the  most  exhaustive  which  we 
have  met  with,  either  separate  or  appended  to  a 


treatise.  A  very  good  specimen  of  the  work,  too  long 
however  for  quotation,  is  the  note  on  the  mode  of 
service  of  a  writ  of  summons  (Order  IX.).  Another 
excellent  piece  of  work  is  on  *  Parties,'  being  an 
elaborate  note  to  rule  13  of  Order  XVI.  The  whole 
law  on  the  subject  is  discussed  historically,  and  the 
note  presents  a  valuable  risumi.  Perhaps,  however, 
the  most  remarkable  part  of  the  notes  is  to  be 
found  under  the  title  'Discovery  and  Inspection,' 
where  Mr.  Griffith  gives  us  quite  a  treatise,  citing 
numerous  cases,  and  giving  a  clear  insight  into  the 
law.  We  heartily  congratulate  Mr.  Griffith  upon 
the  production  of  a  very  intelligent  and  ably  exe- 
cuted edition  of  the  Acts  and  Orders."— Xaw  Times. 


'  Mr.  Griffith  works  out  the  practice  very  czre^fnWy." Saturday  Review. 


•*Very  much  has  been  done  in  this  book  to 
promote  the  convenience  of  the  reader.  The  type 
is  admirably  clear  and  pleasant ;  the  number  of  the 
section  or  rule  is  stated  at  the  head  of  the  margin 
in  bold  figures,  rendering  reference  extremely  easy : 
copious  marginal  notes  have  been  appended  to  the 
rules  as  well  as  the  Acts  ;  and  we  observe  that  even 
to  the  forms  in  the  appendices  to  the  Act  of  last 
session  there  are  given  marginal  references  to  rules 
conceived  to  bear  upon  them.  And  there  is„an 
index  extending  over  144  /^^ff»  so  arranged, 
moreover,  as  to  constitute  a  full  analysis  of  the 
Acts  ami  rules 


**  Coming  now  to  the  notes,  these  are  often 
lengthy,  and  in  some  cases — as  for  instance,  on 
discovery  under  Order  XXXI  (p.  229),  and  on 
change  of  parties  by  death,  &c.  (p.  317),  and 
on  parties  generally  (p.  181) — they  really  form  small 
treatises  or  digests  of  cases.  The  other  notes  may 
be  described  in  general  as  composed  of  statements 
of  the  object  or  effect  of  the  section  or  rule  under 
comment  ;  references  to  its  origin  and  to  the  former 
law,  and  criticisms  on  its  wording  or  probable 
operation." — Solicitors^  Journal, 


*'Mr  Griffith's  work,  designed  as  a  text  book  for  the  purposes  of  practice,  comprises 
every  essential  that  could  render  such  a  work  simply  invaluable. 

"As  the  result  of  our  examination  of  the  entire  work,  we  can  draw  but  one  conclusion. 
Tt  is  a  work  which  not  only  may  be  consulted  with  advantage  in  conjunction  with  other 
treatises  but  which  is  entitled  by  its  own  solid  merits  to  a  position  of  recognised 
superiority  in  the  library  of  every  practising  lawyer."— //-/>//  Latv  Times. 
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Just  ready,  Third  Edition,  in  8vo.,  price  25J.,  cloth, 

THE   ACTS      ^ 

RELATING  TO 

PROBATE,  LEGACY,  AND 
SUCCESSION  DUTIES. 

COMPRISING  THE 

36  GEO.  Ill,,  Cap.  52;  45  GEO.  III.,  Cap.  28;  55  GEO.  III.,' Cap.  184; 
AND  16  &  17  VICT.,  Cap.  51 ; 

WITH 

AN     INTRODUCTION,    COPIOUS    NOTES, 

and 
REFERENCES 

To  all  the  Decided  Cases  in  England,  Scotland,  and  Ireland ; 

AN  APPENDIX  OF  STATUTES,  TABLES,  AND  A  FULL  INDEX. 
By    ALFRED    HANSON, 

OF  THE  MIDDLE  TEMPLE,    ESQ.,    BARRISTER-AT-LAW  ; 
COMPTROLLER     OF     LEGACY    AND     SUCCESSION     DUTIES. 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS,   1876. 


Reviews  of  Second  Edition. 

"It  is  the  only  complete  book  upon  a  subject  of  great  importance,  but  which  does  not 
come  within  the  regular  course  of  professional  study,  and  therefore  requires  to  be  read 
up  when  a  case  having  reference  to  it  comes  into  the  solicitor's  office. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  volume 
without  a  rival." — Law  Times, 

"  Since  Mr.  Hanson  produced  his  first  edition  he  has  been  appointed  Comptroller  of 
Legacy  and  Succession  Duties.  His  book  is  in  itself  a  most  useful  one  ;  its  author  knows 
every  in  and  out  of  the  subject,  and  has  presented  the  whole  in  a  form  easily  and  readily 
handled,  and  with  good  arrangement  and  clear  exposition." — Solicitors'  Journal.  ' 
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.     „r.,.,-,  in  Svo,  price  l$s.,  ^loth, 

TREATISE   UPON  THE.  LAW  OF   EXTRADITION,  With  ;the  con-J 

ventions  lipon  the.  suBfec^  existing  between  Ettgli^iJ,  and  Foreign  Nations, -and  the  Cases  decided.'r ' 
.     thereon.    By  Ejdward  GC'iBKB,  'of  Lincoln's- liA,'^BaiTiater-at- Law 'and  late  Tancred  StudBftfej'-" 
•'Mr.Clarke'saccui'ataaij<i  ^stblelSoul^'is  the  beat  authority  to  wbioh  the  English'ieader  can  turn  upoa 
the  "subject  gf  BxtraditioEiV'":f-i'a(u}'ci^«  S««e'w.     ,     '  ■'  '     _ 

Whird  Editio'/ii-  in  8i'o,  price  ^Os.,  cloth, 

THE    PRINCIPLES    OF.EQUIT.Y.,^  IntehdU  for  the  Us6  of  students  and.] 
the,  ProfessiiiK^   Afiy  Et)MUKp   H.    T.  :SiSliL,y  of  the    Middle   Tenlple,  .,Barrist»*^f-L^w, -.f 
Third  Edition^  by  John;  R.  GwFFtTH,  of. LiiibQjB'a  Inn,  Banister-at- Law.     :     '  . 
*»*  This  work  hdis  bixmie  a  Standard  Olass-hoo1cM"Bnglg.nd,  Ireland,  fndia,  rnif^  the  Colonies.    ::■' 
"The  second  edition' of" thiB,^tresAise  was  noticed-  in- this  Siviem  in  October,  187'2;  the  first  editioir -had;' 
appeared  in  1868.     We  are -glad 'to ''see  evidence  of  Itsgrbwiijg  popularity.-   As  a  second  book  in  Rcfiiiti' wc  are  "> 
inclined  to  think  if  is  the  best  which  1ifi8''beenp.itt>lishaid.    Mr.  Snell's  treatise  prejenta'compaotly,  and'lcomidering' 
the  size  of  the.  book)  with  remarkable, coniprebensiveness,.  the  leading  points-nn- the  vaHbiis'headiS  f;5,I!q^utJ'-' 
jur^sdiotion.    tts  SBl6.otioB  of  the.-'inortireeerit  cases  is  vleii'y.valnable  for  the  studcn6;»aud  for  the  prai^lHftner  lyhtt'  ^ 
desires  a  convenient  vadcjn€C«mthia,DC>uk  can  be  safely  recommended."     -*       -' *"       »-"•--  -  t-^        ^  'otk 


,  In  One  thick  Volunie,  8vo,  price  42s. ,  strongly  bqimd'fn  clath, 

A   MAGISTERIAL    AND   POLICE    GUIDE  :  ..Being  Ihe  Statute  La^  includ-^; 

ing  the  Session  of  1874,  with  Notes  and  Eeferences  to 'the- most   recently  ,_.deei^l;'r'ases,;^i; 

relating  to  the  Procedure,  Jurisdictifln,  and. DntiBs  of  Magistrates  and  Pojiee  Authorities  in  the?' 

MetriJpoiis  and  in  the  Countiy.     With  ah  Introdnctionshowing  the  General  Procedure  before  ti, 

Magistrates  both  iii  Indictable, arid  Stnrtmitry -Matters  ;  ^nd  a  Citpious  Index  to , the  ■Wh<Se^,- 

Work.     By  HenkV  C,  Greenwood,  Stiperirfisry  M'agistratc^for  the  District  of  -the  Statford-i, 

shire  Potterias,  and  Temple  C- Martin,  of  the  Southwark  Polfee  Court.  ,.,  ,   v   v'l 

*'  "We  have  l-ere  our,ideal  law  book,    It  may  bC/Said  to  omit-notWllg^hich  it  ought  to  contain."^— Zaio  tirti^K\ 

"  This  hafid^ome  .volume  aims  at  presenting  a  comprehensive  magisteris^'  handbook  for  the  wE-(Jle.of  E&lg**-' 

l^nd.    The  mode  of  arratigement  seems  to  iia  excellent,  and  is  well  eamed-biif:',.'  -  ;   '  ^  '."'• 

"  As  to  the  care  with  which  the  work,  has  been  executed,  a  somewhat  minute  examination  of  three  or  four 
of  the  divisions  enables  us  to  speak  on  th6  whole  favourably." — S'llicUors'  Jtrumial^ 

^ji '  In  fivo.  Third  Edition,  price  5s. ,  cloth,  .  -  * 

THE  MARRIED  WOMEN'S  PROPERTY  ACT,  1870;  and  the  Married;' 

W'omhn's  Property  Act,  1870,    AMENnMSNT  Act,   1874;  its- Relations  to  the   Doct^inie 
of  Separate  Use.     With  Appendix  of  Statutes,  Cases;  and  ForniS,     By  J.  11.  Griffith,  KA,  : 
Oxon.,  of  Lincoln's  Inn,  Bamster--at-Law. 

"  Mr.  Griffith,  the  eriitor  of  the  present  work.(and  he  is  also  the  editor  of  that" excellent  treatise,  'Snell's 
Principles  of  Equity')  has,  by -his  introduction,  and  notes,  given  to  the  lawyer '8v^i^""ncces8ary  assistance  in  the 
interpretation  of  these  statutes,  which,  from  their  somewhat  ^^E^p^raus^cbarjusteri  require  t<>-be?carefully,  ■ 
studied  in  order  that  their  relation  to  the: principles  of  the  -staul^^^^^^Vonieh  at  Common -La^  and.jn  " 
Equity  may, be  appreciated.  All  the  cases  decided  undfer  tfcjjse'.Actsihave  Seen  quoted  attd  considoifed?'whil6ig 
the  introduction  there  is  a  concise  statement  of  the  liability'of  ,the  wife's  separate  estate  to  her  geneMi-  engugc- 
ments."-77m/t  Zaw  i'ijw'ejt,  ^ ' -■  ..  ■  ■'-  --*  ., 

In  One  thick  Volume,  ?,vo; price  Zlis.,  cloth  Uttered, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY :  comprising  Thk  bank- 
ruptcy act,  1869;  THE  DEBTORS  ACT,  1869;  THE  INSOLVENT  DEBTORS  ACT- 
A-ND  BANKRUPTCY  REPEAL  ACT,  ,1869 ;  togetlier  with  the  General  ..Rules  and  Orders  : 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts  ;  with  the -Practice  on  Pi-iceiltii^  to 
Adjudication,  Procedure  to  Liquidation,  Procedure  to  Composition,  and  Procedure  liricW 
Debtors  Summons,  S'calcsof  Costs  and  of  Allowance  to  Witnesses.  Copious  Notes,  Refweucesi 
and  A  vei7, full  Index.  Second  Edition.  "By  Henry  Phii-ip  Roche,  and  WiLUAM  Hazlitt, 
Ban-isters-at-Law,  and  Registrars-of  the  Court  of  Biiukruptov. '  ■      '    "  .,- 

"This  work  is  one  whi^ihhiw  naturally  carried  with  it  more  weight  Iban  any  other  text-book,  ha^ti^  IJeeit'S  b 
written  by  two  regii<triirs  ot  the  Coui-t  of  B-inkruptcy.  In  practice  it  has  been  found  to  realise  the  i«iti(^Sti<S5  " ' 
formed  coucei-nmg  it. "-rr-tow  Kmes.  - -' "  .      ^  .\-    ,*■  -  v-.:^-^! 

Iii.  dm  Volume,  Sko,  price  25s.,  cloth,  .  ' 

A  PRACTICAL  TREATISE.  ON   THE  XAW   RELATING?  TO  THE 

EATING  Ot  RATLWAY,  GAS,  DOCK,  HARBOUR,  TRAMWAY,  BRIDGE,  PIER 
AND  OTHER  CORPORATIONS,  TO  THE  RELIEF  OF  THE  POOR.  By  X  H.  rBALFOUK 
Browne,  of  thejMiddle  Temple,  Barrister-at-Law  ;  Author  of  "  The  Law  of  UBHjjes'and  Cus- 
toms,"''The'La-vv.oT?Cart-iers,"  &c.  .      ..    ■  ■  ■■%':  -, 

^.:-V  ^  ,        -.,-'. n.'y   Second  Edition,  in.8vo,  price  2ls. ,  cloth,  -.■*.; 

'MAYNE'S  -  (J.;,;D;).^TREATISE    ON    DAMAGES  :    a  TREAtis/ on  Damages,.^ 

;"i>,'coiiip«isirig  their  Measure,  the  Mode  in  which  they  are  assessed  and  reviewed,  the  practice  of  > 

■  Granting  New  Trials,  &c.,  &e.    Second  Edition.     By  Lumley  Smith,  of  tlie  Inner  Temple 

■',  •  Barrister-at-Law."'.f '  "  .        ^   , 


STEYj;jfS  AND  HAYNES'  LAW  PUBLICATIONS. 

^spB' '^-        ' : ^^  ' — IFTTTST- 

In  8vo,  price  7s.  6d.,  doth, 

AN    EPITOME    AND    ANALYSTS    OF    SAViGNY'S    TREATISE    ON 

OBUGATIONS   IN   EOMAN   LAW.      By  Archibald  Brown,  of  the  Middle  Temple, 
Barristeijat-Lftw.. 

■      ,      ■  Third  Edition,  in  erne  voltime,  9v!>,  '1S7 7,  ■•    • 

THE  PROBATE,  LEGACY,  AND  SUCCESSION  DUTIES  ACTS.    Com^ 

prising  ZS  Goo.  3,  c.  52 ;  45  Geo.  3,  c.  28  ;  Sr<  Geo.  3,  c,  184j  aiid  16  &  17  Vict.  c.  51  ; 
with  au  IntEoduotion  and  copious  Notes;  to-iethev  with  an -Appendix,  of  Statutes,  and  a  full 
Inde?.     By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  aiid 'Snccessiou  Duties. 
*'  His  book  is  a  most  useful  one  to  «il  practiiiouefl,  w^ietlaer  biyrlstdra  dV'aoliiiiliors." — Solkitoi'B*  JournaU  ■ 
*•  J.t is  thoouly  complete  book ou  a aubjeot  of  gteiit  importttncQ."^-iau)  rija«B,       ■     *  ' 


III  one  voiume,Svo,  price  ISs.,  eloth, 

THE   LAW  OF   COPYRIGHT    in  Worics  op  Litebaotbe /nd  Art  :  iricludiug 

-  that  of  the  JBrama,  Music,  Engraving,  Sculpture,  Painting  and  Photography,  and  Ornanieutal 

and  Useful  Designs ;  together  with  Intern«tional  and  Foreign  Copyright,;  with  the  Statutes 

relating. thereto,  and  references  to  the    Bnglish  and   American  Decisions.     By  Walter 

Artuuk  CoPiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 


♦  ■  '  In  8«o,  price  6s.,  chlh, 

AN  EPITOME  OF  LEADING  COMMON  LAW  CASES :  With  somekort 

Notes  vhereou :  chiefly  intended  as  a  Guide  to  "Smith's  Leading  Cases,"    By  John  Indeumaur, 
Solicitor.     Third  Edition. 


In  Svo,  price  6s.,  cloth, 

AN   EPITOME   OF   LEADING   CASES    IN  EQUITY  AND   C(5.NVEY- 

ANCINQ  J  With  short  Notea  thereon. .  Second  Editipn^^  By  John  Imiibrmaub,  Solicitor. 


In  2  vols.,  royal  Svo,  price  70s.,  cloth  Uttered. 

THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN.    Their 

Appointmejti,  Dutles,  Powers,'  Bights,  Liabilities,  and  Remedies.  By  Joseph 
K.AY,  M  A.,  <3.C.,  of  Trin.  Coll.  Cambridge,  and  of  the  Northern  C^ouit ;'  Solicitor-Guiieral  of  the 
County  Palatine  of  Durham ;  one  of  the  3  udges  of  the  Court  of  Record  for  the  Hundred  of  Salford. 

In  a  handy  volume,  crown  Svd,  price, lOs.  M.,  eloth, 

THE  LAW  OF  SALVAGE,  as  administered  in  the  High  Court  of  Admi- 
ralty, AND  THE  County  Courts  ;  witli  the  Principal  Authorities,  English  and  Americaii, 
bronght  down  to  the  present  ■  time ;  and  an  Appendix,  containing  Statutes; .  Forms,  Table 
of  Fees,  &c.     By  Edwyn  Jones,  Esq,,  of  Gray's  Inn,  Barrister-at-Ijaw.'" 

In  Svo,  price  5s. ,  cloth, 
THE    LAW  OF  NEGLIGENCE,  incorporating  the  recsnt  Decisions  of  the 
Courts  of  thk  United  Kinguom  and  Ambrica.     By  Uobbut  Campbell,  Advocate  of  the 
Scotch  Bar,  and  of  Lincoln's  Inn,  Banister-at-Law. 

In  one  thick  volu/oie,  Svo,  price  32s.,  clpth, , 

THE  LAW  OF  RAILWAY   COMPANIES^  Compris.ng  the  companies 

PIATTSES  THE  LANDS  CLAUSES,  THE  liAlLWAYS  CLAUSES  CONSOLIDATION 
ACTS  THK  RAILWAY  COMPANIES  ACT,  Istf?,  and  the  REGULATION  OF  RAIL- 
WAYS M'/y  1868;  with  Notes  of  Cases  ou  all  the  Sections,  brought  down  to , the  end 
of  the  vear  1868  •  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railwars  and  the  Standing  Orders  of  the  House.?  of  Lords  and  Commous  ;•  *nd  a  copious 
Index.     By'HKJifiY  Godefuoi,  of  Liucolu's  Inn,  and  John  Shcrtt,  of  the  Middle  Temple, 

•'^^M'Sok  vriji  prwo  to  be  of  pre-eminont  value  to  practitioners,  both  before  Parliamentary  iommittees  and 
n  the  Com-tsuf  Law;  and  Equity.  "—iaw.''™™aJ.  ^^ 

In  1  vol.,  royal  Svo,  price  30s.,  cloth, 

CASES  AND  OPINIONS  ON   CONSTITUTIONAL  LAW,  And  vanous 

ooints  of  ENGLISH  JURISPiTUDENCE,  collected  and  digested  from  Oflicial  Documents 
and  other  Sources,  with  NOTES.  By  William  Forsyth,  Esq;,  M.A.,  Q.C.,  Standing 
Counsel  to  the  Secretary  of  State  in  CouncU  of  India.  v.;  • 


\   s^\x\^ 
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